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PREOCEEDRDIXNGS
CHAIRMAN PALLADINO: Good morning, ladies and

gentlemen.

This morning it was initially planned to
commence our consideration of the administrative
vroposals, starting with backfitting as centained in the
report of the Regulatory Task Force which was submitted
last fall.

However, ve have items which remain open
regarding the legislative package and we Plan to take
these matters up today.

On Februwary Uth cf this year, the Cffice of .
the Secretary circulated a Araft package containing all
the necessary legislative documents. Plso on February
4th ve recelved a draft analysis from Marty Malsch which
compares the legislative proposals vith existing law.

I am hopeful that w2 can complete our werk
today on the legislative package. I suggest ve try to
resclve all Commissioner comments at this meeting and
Settle on the final language for the legislative
documents.

Do other Commissioners have any opening
comments at this time?

COMMISSIONER ASSELSTIYE: Ne.

CHAIRMAN PALLADINO: Then I am going to turn

ALDERSON REPORTING COMPANY, INC,
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the meeting over to Jim Tourtellotte and suggest he lead

us through to see what comments may arise.

¥R. TOCURTELLCTTE: I might reccmmend that we
proceed ty taking the draft bdill first and seeing if
there are any corrections or additions, and then moving
to the section-by-section analysis, and finally to the
letters of transmittal, if that is all right.

And maybe in a summary fashion, if ve could
for instance move about five pages at a time and cover
those five pages. For instance, are there any suggested
changes or perhaps typos that were found on the first
five pages of the draft bill?

COMMISSIOXER ASSELSTINE: I have one on page
S, second line. I just put a comma after the word "to."

CHAIRMAN PALLADINC: I had also one on page
S Under Item No. 4, I suggest the word "only"™ to de
inserted after "invoked."”

"To assure that adjudicatory procedures are
invoked only where a -~

COMMISSTIONER ASSZLSTINE: Where a relevant
dispute -~

CHAIRMAN PALLADINO: == can be resolved with
sufficient accuracy.

COMMISSIONER ASSELSTINE: ’ust move the "only?"

COMMISSIONER RHEARNE: No, I think you move

ALDERSON REPORTING COMPANY, INC,

) — NN T P L R e T NIyl = - Ty W, . FTNSrY YOO n L



10

1

12

13

14

15

16

17

18

19

21

24

25

both.

CHAIRMAN PALLADINO: What is that?

COMMISSIONER AHEARNE: I thought yo: would
vant them both.

CHAIRMAN PALLADINO: I think you want them
both.

COMMISSIONER AHEARNE: The same issue we had
before with one versus tvo "onlys"™. Yes, pick it up the
same on page 4, No. 8.

CHAIRMAN PALLADINO: Where would you put it
there? ©Oh, yes.

COMNMISSTONER ASSELSTINE: Yes, that's right.

CHAIRMAY PALLADINO: Just picking up that,
okaYe.

COMMISSIONER AHEARNE: Yes.

CHAIRMAN PALLADINO: Any others in the first
five?

MR. TOURTELLOTTE: That is the first five.
Now, six through ten?

COMMISSIONER ASSELSTINE: Page 8 I vould
remove the "and” from the first line and insert an "and’
in the third line after "regulations.”™ Put a ccmma
after "participation” at the end of the third line. I
think it is Jjust a misplaced wvord.

CHAISMAN PALLADINO: Which "and™ did you cress

ALDERSON REPORTING COMPANY, INC,
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out?

COMMISSIONER ASSELSTINE: The one on the first
line on page 8.

CHAIRMAN PALLADINC: Certifying authority?

COMMTISSIONER ASSELSTINE: I think it Jjust got
put in the wrong spot.

CHAIRMAN PALLADINO: Right. I had the sanme
thought about adding one. I can see where ve crossed
one. Oh, yves.

COMMISSIONER ASSELSTINE: I guess on page 8 I
vould just raise the issue of the state judicial review
to just see wvhethar the uajori&y of the Commission is
satisfied with saying nothing more than we are nct going
to preclude state judicial review.

CHAIRMAN PALLADINO: What page is that?

COMMISSIONEx ASSELSTINE: On page &, the
certifications. I still think that we ought to do a
little bit more than just say that we are not precluding
state judicial review but instead say that there ought
to be state judicial review. Since we are eliminating
Federal judicial review, we are eliminating any guestion
of the validity of the certifications in our
proceedings. I think if ve are going to do that, we
really ought to assure that there is going to be at

least some oprortunity to review the validity of thcse

ALDERSON REPORTING COMPANY, INC,
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certifications at the state level.

That is something we sort of tentatively
discussed before and I don't think reached a f£inal
conclusion on.

CHAIRMAN PALLADINC: Suppose we change that
last sentence and s£aid, “"Hovever, provisions sheculd
exist for judicial review by the state of its own

actions.”

COMMISSTIONER ASSELSTINE: I think that would
be better, myself. Yes. '

COMMISSIONER AHEARNE: Let's see now, there is
nothing yet in the section by section, is thera, that
discusses that subject?

MR. MALSCH: No. I thought ve wvere going tc
suggest that we just add a sentence in the section
analysis that would paraphrase the last sentence here.

COMMISSIONER AHEARNE: Well, I guess I would
be a little -- vhat I was going to ask is, what does
that sentence mean?

CHAIRMAN PALLADINC: Which sentence?

YR. MALSCH: It doesn't mean too much. Tt
simply means that if a state wishes to provide judicial
reviev of its own actions, nothing in this Act would

prevent that.

COMMISSTIONER AHEARNE: GEBut for a state to do

ALDERSON REPOR.ING COMPANY, INC,
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Judicial review, would it require the state to pass
specific state statutes?

MR. MALSCH: I think that would 4epend upon
vhat the state lav is now. I suspect most state
statutes provide for state judicial review of their
agency determinations.

COMMISSICNER AHEARNE: Even if the agency
determinations are with respect to Federal statute?

MR. MALSCH: Well, I think though the constant
here is that wve would build upon, in most cases, an
existing state process for considering need for power
and alternative generating sources, and then use that,
Or the state would sort of tailor that in scome fashion
so that ve can use it.

If the state had tc create 3 special process
just to serve our purposes, then I think the state in
doing so would need to decide whether they wish te
provide for judicizl review.

COMMISSIONER AHEARNE: Well, let's say in the
<”5e vhere you building upon a current state process,
the current state process would not have as part of its
process a state certification to the Federal government
because that is not done.

So that in the absence of that already eing

in, it is not clear to me what the state court would be

ALDERSON REPORTING COMPANY, INC,
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revieving. Would it be reviewing, yes, the state wvas
performing its own internal process? Could it review
that certification to the Federal government which is
then part of the Federal law, in the absence of the
state statutes specifically addressing it?

¥R. MALSCH: I think the concept here would be
state judicial review of that action for the state's
purposes. It would not be review of that action from
the standpoint of vhether it would probabdbly serve the
Commission's purpocses.

COMMISSIONEZR AHEARNE: That is what I thought.

: MR. MALSCH: Okay. I think to provide for the
latter you would probably need some special state
statutes.

COMMISSIONER AHEARNE: Yes, that is what I
thought.

Now, Joce, could you say again wvhat you are
preposing?

CHAIRMAN PALLADINO: Well, I am not sure this
does it, but it would change that last sentence to read,
"Hovever, provisicns should exist for judicial review by
a state of its own actions.”

COMMISSIONER AHEARNE: Which actions did you
have in mind?

CHAIRKAN PALLADINC: That is what I have a

ALDERSCN REPORTING COMPANY, INC,
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problem with.

(Laughter)

CHAIRMAN PALLADINO¢ I vas listening carefully
to what you and ~--

In this case I would guess it is hard to know
because what I wold expect the judicial reviewv would bde,
as to vhether not not the state had truly done the
things that wve give as conditions about it. It is a
strange kind of reviev of its own actionc because it
says, "set of actions that are being taken" to meet
something that wve put in Federal law.

¥R. KALSCH: But state courts do review
Juestions in the Federal law as binding on state
courts. So, it is a little unusual bPut it is not, I
vouldn't say --

MR. TOURTELLOTTE: What this would do is, it
basically would allow them to have judicial review of
their ovn procedures. I don't think that judicial
reviev at the sate level any more than at the Federal
level woulil involve a substantive review of whatever the
state did in arriving at its decision.

MR. ¥ALSCH: I would be careful about that.
You know, depending upon the state statute you may have
more or less of a state judicial development in the

substance of the state agency's dstarminations.

ALDERSON REPORTING COMPANY, INC,
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COMNISSIONER ASSELSTINE: You know, there is
another interesting situation that is involved in here
too and that is, I presume that for TVA, TVA would
provide its certification. I do not think they are
subject to any state control.

And by precluding Federal judicial review, in
essence what you have said, there is no review of TVA
certification.

CHAIRMAN PALLADINO: There is no review of
vhat?

COMEISSIONER ASSELSTINE: Of TVA's
certifications. In essence what ve do is simply accept
vhatever they send us. I guess that would not be solved
by including the state judicial review, ei.. “r.

MR. TOURTELLOTTE: Well, originally this vas
drafted along the lines of the statement which the
chairman made that if the state wants to have judicial
review, then that is up to the state, and if they choose
not to have judicizl review and their citizens believe
that is an appropriate way to procea2d, that is within
the purview of the state and should be within the
purview of the state.

That is why this was drafted the way it is.
But if there is a different objective, then you would

need different vords.

ALDE 1SON REPORTING COMPANY, INC,
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1 CHAIRMAN PALLADINO: Well, I think Jinm

2 Asselstine is bdringing up the point tht TVA is a Federal
3 agency and is not subject to judicial review by the

4 state, and this closes out any judicial review for TVA.
5 COMMISSIONER ASSELSTINE: Yes.

6 CONMISSIONER AHEARNE: Well, I think we ought
7 to first soclve the problea =--

8 CCMMISSIONER ASSELSTINE: We have two

9 problems, that is right.

10 - COMMISSIONER AHEABNE: =-- the general problenm.
11 COMMISSIONER ASSELSTINE: That is right, yes.
12 COMMISSIONER AHEARNE: And then we can look at

13 TVA as a separate thing.

14 COMMISSIONER ASSELSTINE: W%hy not just say in
16 this list of things that the organization has to

16 certify? Add a fourth one and say, 4. - at least in the
17 state situvation - that there is an opportunity for

18 Juiicial resview by a state of the state certification.
19 Have that be one of the things that the certifying

20 organization has to verify.

21 COMMISSIONER AHEARNE: Why? I understand that
22 that be put ir. I am not yet convinced that that is

23 something we ought toc be requiring. Give me the

24 argument as to why.

25 CONMISSICONER ASSELSTINE: The argument I think

ALDERSCN REPORTING COMPANY, INC,
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alternative energy sources as ve doe.

COMMISSIONER AHEAPNE: Are ou saying =-- if
validity is the criterion then it woud be the procedural
steps --

COMMISSIONER ASSELSTINE: That is right.

COMMISSIONER AHEARKE: -- that would be
subject to judicial review.

COMMISSIONER ASSELSTINE: That's right.

COMMISSIONER AHEARNE: I would not have any
problem with a slight variation in your phrasing, Jim,
to essentially protect against the point that Marty had
raised, that some states without that phrase in might
have the courts review the substance as wvell as the
procedures.

Arnd I would agree with you, the Federal
interest would be the validity of the process, it could
be the procedural correctness. I think the substance in
the questions really are state gquestions.

COMMISSIONER ASSELSTINEs Well, I think that
is right. But you don’t normally get - either I think
in the state or the Federal courts - the situation where
you have a court that is simply substituting its
judgment for the deciding organization's. The standard
typically, certainly for the review of our decisions, is

vhether we backed it arbitrarily and zapriciously,

ALDERSON REPORTING COMPANY, INC,
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14

vhether we vioclated the procedural regnirements that
apply.

COMMISSIONER AHEARNE: I would not wvant to
really get into an argument here as to vhat standard an
appeals court actually uses to ignore a decision.

(Laughter)

COMMISSIONER AHEARNE: Let me just say that I
would agree with the concept that having as a fourth
auditing provision that the state provide a mechanisa by
vhich the procedural validity, or whatever is the right
phrase -~

COMMISSIONER ASSELSTINE: Ckavy.

MR. TOURTELLOTTE: The whole guestion is, how
are you going to enforce that? And are you going to put
yourself in a position as a Commission of overseeing a
state?

COMMISSIONER AHEARNE: What is the mechanisnm
by which in theory we are supposed to do the mill
tailings procedure?

COMMISSIONER ASSELSTINE:; Well, we lcok at the
validity of the state program and there are procedural
elements that are spelled out. COne of the elements 1is,
is there in place an opportunity for a hearing and for
judicial reviev.

COMMISSIONER AHEARNE: I recognize thate

ALDERSON REPORTING COMPANY, INC,
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COMMISSIONER ASSELSTINE: I think what ve do
is, ve look at a piece of paper that is submitted by the
state as part of their program saying, "We c«ffer an
opportunity for a heariny and we offer a judicial
reviev, and here are the state statutes that grant that
authority."

COMMISSIONER AHEARNE: VYes.

¥R. TOURTELLOTTE: This is really a classic
case of states' rights versus Federal supervision of
states. It is a classic case. And vhether -- if you
vant to add it certainly is within the purview of the
Commigssion to do this.

If you want to add oversight responsibility in
tais case then I think you should do something more than
vhat is here. If you don't, then I think what is there
is sufficient.

COMMISSIONER AHEARNE: Jim, I guess I take
exception with thes phrase "oversight responsibility.”

As I understand it, currently there is a Federal law
vhich says for mzjor Federal action - which this
licensing-type action is - the Federal agency nust do
certain things. Now, that is Federal law, it says we
have to do certain things.

What we are propecsing here is, there are twe

elements in that review which the Fa2dsral lawv says has

ALDERSON REPCRTING COMPANY, INC,
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to be done. The two elements which we are saying, it is
much better to be done by the state.

And so ve are proposing a transfer of that to
the state. Nowvw, Jim raises what I think is a verfectly
sound point. What is the Federal interest in t.at? The
Federal interest in it is in the validity of the process
by which the state is ging to go through this action
vhich we are proposing be transferred to thenm.

So, I vould not say that we are trying to
oversee something. The Federa. government is nowv trying
tc step in and oversee something on the state. It is
really the converse of that.

The argument on Federal oversight, I think,
would have been a very sound argument back when NEPA was
first proposed. But ve are not proposing NEPA. Vhat wve
are trying to do is to say there is this section of it
that makes a lot more sense for the state to do than us.

MR. TOURTELLOTTEs: B8ut the real question of
vhether there is a Federal interest or not depends upon
vhether you follow philosophically the idea that you are
going to turn it over to the states entirely, including
the review of their own processes, or whether you are
going to turn it over to them but retain the right tc
review that process.

COMMISSIONER AHEARNE: Well, I think what we

ALDERSON REPORTING COMPANY, INC,
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are really saying is that we are not trying to raise the
question of whether NEPA was right in requiring this to
be examined. That would be the issue that you are, I
think, really raising is, is NEPA sound lawv in saying
that those ought tc be examined because if we say ve

don 't know, then it is perfectly correct to then say,
“"States, here are some issues you might look at. It is
up to you to decide whether or not they should be locked
at and at wvhat level."”

We are not challenging that facet of NEPA.
What ve are only challenging is, is it appropriate for
the NRC to be doing that and cur conclusion is, no.

So, we are not challenging that it be done.
What ve are saying is, it ought to be 4done by the
state. And I think Jim Asselstine has a sound point
that our Federal interest than is that the process be
done validly.

So, T hrve to, albeit probably reluctantly,
come down and agree that there cught to be that
conclusion.

CHAIFMAN PALLADINC: I don't know how you had
it vorded.

COMMISSICNER ASSELSTINE: Well, I was just
trying to tinker with it toc get tc John's point on

focusing on the procedures. How about something along

ALDERSON REPORTING COMPANY, INC,
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the lines that there is an opportunity for Jjudicial

review by a state of the state's compliance with the

procedures described in this section, or the state

organization‘'s compliance?

COMMISSIONER AHEARNE: That would do. That

sounds about right,

Yese.

CHAIREAN PALLADINO: I had a slightly

different version but if there is agreement on this

version?

The version I had was that provisions exist

for judicial review by the state of the validity of the

procedures used.,

But T think your way is as good.

COMMISSICNER ASSELSTINE:s Okay.

CHAIRMAN PALLADINOs: Do you have that?

COMMISSIONER ASSELSTINE: I can read it again.

MR, TOURTELLOTTE: I will get it from him

later.

CHAIRMAN PALLADINO: Okay, and then we vould

cross out that last sentence?

COMMISSIONER ASSELSTINE: That's right.

CHAIRMAY PALLADINO: And there is an "and", a

correction that has to be taken.

COMMISSIONER ASSELSTINE: Right. That's right.

COMMISSTONER AMEARNE: 2nd then Marty would

have to put in

ALDERSON REPORTING COMPANY, INC,
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¥R. MALSCH: Develop the changes.

COMMISSIONER AHEARNE: Yes, in the section by
section. And I urge you nnt just to have one sentence,
I think that a little bit mora is raquired.

COMMISSIOWER ASSELSTINE: Yes, I think that's
right.

And now we have to decide to deal with the TVA
prodlem, I think, too, or any Federal certificaticn.

One way would be to say where we say at the

end, "shall not be the shhject of Commission proceeding
and shall not b2 sudj2c'. to Federal judicial review," ve
could say, "shall not be the subject of a Commission
proceeding and shall not, except in the case of a
certification by 3 Federal agency, be subject to Federal
Judicial review.”

CHAIRMAN PALLADINO: I think that would fix it
upe

MR. MALSCH: That would leave it whether an
action by someone like TVA is subject to judicial
hearing. That would depend upon other statutes in
existing lawve.

COMMISSIONER ASSELSTINE: That's right.

MR. MALSCH: This would not add anything.

COMMISSIONEP ASSEZLSTINE:¢ That's right.

CHAIRMAN PALLADIXOs Do you have that written

ALDERSON REPORTING COMPANY, INC,
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down?

COMMISSIONER ASSELSTINE: Shall not =--

CHAIRMAN PALLADINC: I had an "unless™ thought.

COMMISSTIONER AHEARNE: I am uncertain on this
one. I hai a new idea, a nev thought I had about TVA.

COMMISSIONER ASSELSTINE: I had not either.
Let*s think about it.

CHAIRMAN PALLADINO: Why don't you read it
again?

COMMISSIONER ASSELSTINE: "And shall not,
except in the case of certifications by a Federal
agency.”

COMMISSIONER AMEARNE: Who reviews TVA's rate
setting?

COMMISSIONER ASSELSTINE: I don't believe
anybody does.

COMMISSICNER AHEARNE: Is it reviewable in the
court?

COMMISSIONER ASSELSTINE: Their rate
decisions? I don't know.

COMMISSION.. AHEARNE: I guess my pcsition on
this one would be, if in the other ways the TVA acts
like a state agency, if those are revievable in the
courts, then I would agree with this being reviewvable in

courts.

ALDERSON REPORTING COMPANY, INC,
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On the other hand, if they are not, I would
not vant to extend this as a novel principle.

COMMISSIOSEER ASSELSTINE: Yes.

MR. MALSCH: I think as I read this, this
simply leaves existing law untouched on Federal judicial
review of pecple like TVA.

COMMISSIONER ASSELSTIFE: But we ought to be
able to find out easily enough how their rate-setting
acticns are domne and whether they are subject to Federal
judicial review. I think we can do that pretty guickly.

MR. TOURTELLCTTE: 1Is it covered to say,
"shall not be subject to Federal judicial review in any
action brought under the provisions of this Act?”

MR. MALSCH: I am concerned that would raisas a
loophole for state certifications. It would create some
kindi of collateral, a judicial reviewv proceeding that
vas separate from NRC procedure is still in Federal
courts.

COMMISSIONER AHEARNE: Yes.

CHAIRMAN PALLADINO: How did you have it, Jim,
again? Cculd you read the whole phrase?

COMMISSICNER ASSELSTINE: Sure. "Shall not be
the subject of a Commission proceeding and shall not"™ -
and then I would add in after that - "except in the case

of certifications by a Federal agency, be subject to
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Federal judicial review."

CHAIRMAN PALLADINO: And your concern is?

COMNISSICNER AHEARIE: My concern is that if
TVA is not now subject to Federal judicial review for
its other actions in which it acts like a state - for
example, it sets its own rates - then I would not want
to have us be breaking new ground.

COMMISSIONER ROBERTS: I don't think TVA sets
its own rates.

COMMISSICNER AHEARNE: Sure they do.

COMMISSIONER ROBERTS: They appear before the
Tennessee Public Otility Commission.

COMMISSIONER AHEARNE: Do they?

COMMISSIONER ROBERTS: Sure they do.

COEMISSIONER AHEARNE: I thought they set
their own rates.

COMMISSIONER ROBERTS: No, absolutely not. I
only speak as a Tennessean. I don't know what they do
in other states. They do not set their own rates.

CHAIRMAN PALLADINO: Well, how long would it
take to see whether this would give any probleam?

COMMISSIONER ASSELSTINE: I would think we
could find out real quick exactly how they set their
rates and to what extent their decisions -- or hov their

rates are set and to what extent those decisions are

ALDERSON REPORTING COMPANY, INC,
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subject to any Federal judicial review.

COMMISSIONER AHEARNE: Yes.

CHAIRMAN PALLADINO: Can we agree to put this
in unless Marty Malsch finds that this interfers with
other provisions of the law?

COMMISSIONER AHEARNE: Yes.

CON¥ISSIONER ASSELSTIKE: Yes.

COMMISSIONER AHEARNE: Or strikes newv ground.

COMMISSIONER ASSELSTINE: That's right, ves.

COMMISSIONER AHEARNE: We could always send
Jim Asselstine up to explain to the Honorable Senator
from Tennessee why it was that we thought it would de =--

(Laughter)

COMMISSICNER ASSELSTINE: I have a strong
interest in mazking sure that we do that one right.

(Laughter)

MR. MALSCH: We can also say specifically in
the section analysis that this is not intended to create
any nev rights in dealing with Federal courts which do
not already exist.

CHAIRMAN PALLADINC: I think that would be
good to put in,

COMMISSIONER ASSELSTINEs That's righte.

CHAIRIMAN PALLADINO: Any more on page 87

CCHMISSIONER ASSEZLSTINE: I have one on page

ALDERSON REPORTING COMPANY, INC,
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12, the fourth line from the top just change
“paragraphs” tc "subsections.”

CHAIEMAN PALLADINOs: Somewhere along the line
I lost you, insert =-- I am SOrry, I was not with ycu. I
was looking for something elsa2.

COMMISSIONER ASSELSTINE: Yes. On page 12,
the fourth line from the top the first vord just change
*paragraphs® to "subsections” since they are subsections
rather than paragraphs.

CHAIRMAN PALLADINO: Let's see, I don't know
if we had one on page 11. Okay, where are wve, in the 10
to 157

¥R. TOURTFLLOTTE: Ten to fifteen, Yes.

MR. MALSCH: I had a suggested change on page
15, paragraph d(2) next to the last line, add language
so that it would say, the period of renewal, "any
outstanding fee for the renewal applicaticn of issuance
ehall become due and payable by the applicant for the
site pérnit.“

CONYISSIONER AHEARNE: Yes. Say that cne
again, Yarcty?

¥R, MALSCHs "Any outstanding fee for the
reneval application of issuance shall be come due and
payable by the applicant for the site permit.”

That makes it, I think, a 1ittle more clear

ALDERSON REPORTING COMPANY, INC,
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that it is a two-stage kind of operation.

CHAIBRMAN PALLADINO: There is sort of a
related one at the bottom of page 14, the second-last
line on the page. It talks about the fee and there may
have been fees related to amendments. I was going to
suggest using the similar wvording and say, "Any
outstanding fee shall become immediately due and
payable.” That would cover all possidble fees.

COMMISSIONEP ASSELSTINE: Yes.

CHAIRMAN PALLADINO: Where are we now?

MR. TOURTELLOTTE: Sixteen to twenty.

COMMISSIONER ASSELSTINE: I have one on page
18.

CHAIRMAN PALLADINO: Incidentally, I have a
similar change on the bottom of page 17, the last line.

COMMISSIONER ASSELSTINE: Yes.

CHAIRMAN PALLADINO: It says "the fee."” I
would suggast, "any outstanding fee.”‘.

MR. MALSCHs Right. I have a similar change
on paragraph 4(2) on page 18, the same language.

COMNISSIONER AHEARNE: Let's see, on page 18
vhere it says, "any outstanding fee?"®

MR. HALSCH: Right. RAgain, "for the renewal
application or issuance --(Inaudible)

COMMISSICNER ASSELSTINE: On paragraph d(1) on

ALDERSON REPORTING COMPANY, INC,
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page 18 just add the word "a" before "construction
permit® in the second line of that paragraphe.

And the other question I had --

MR. TOURTELLOTTE: Excuse me, I am sorry, I am
still back here. What was that?

COMMISSIONER ASSELSTINE: Page 18, paragraph
d(1), the second line of paragragh d(1) just put in the
vord "a" before "construction permit.”

Then I had a gqueston on that. Should ve also
include operating license? 1Is it possible that you
vould have the situation where you had a construction
permit issued for a design before a design approval was
obtained and later on you would wvant to take advantage
of the design approval in the operating license
proceeding. It is more a transition kind of --

MR. MALSCH: Yes, I had the same guestion. On
the next page ve talk about amendments approved the
Commission shall apply to application for construction
permit or combined CP/OL. I had a similar guestion
vhether amendments ought to be able to be applied to OL
applications.

CHAIRMAN PALLADINO: Where are ve again, Jim?
I am sorry.

COMMISSICNER ASSELSTINE: Yine is on page 18.

COMMISSIONER AHEARNE: So, tell me --

ALDERSON REPORTING COMPANY, INC,
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COMMISSIONER ASSELSTINE: What we say is that
you can reference and aprove design in a constructicn
permit or the combined construction permit and cperating
license.

CCMMISSIONER AHEARNE: Right.

COMMISSIONER ASSELSTINE: And my question wvas,
is it possible that yocu might have the situation for a
design where you had the permit, construction permit,
issved before the design became an approved design
within the meaning of this Act.

That is, you might not have as fully a
complete design or you might not have the design
approval yet, but that the design approval would be
granted after the constructon permit but before the
operating license proceeding.

And would you not also vant to at least
provide the opportunity then to take advantage of the
approved design in the operating license proceeding?
That is in essence, you would have upgraded the approval
of the deéiqn between when the CP was issued and when
someone would file an application for an ovperating
license.

COMMISSIONER AREARNE: The only difficulty I
would think to start with is that since =-- you are not

talking about a plant that is under constructione.
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COMMISSICNER ASSELSTINE: That's right.

COMMISSIONER AHEARNE: And then the design
approval is given.

COENISSIONEE ASSELSTINE: That's right. For
example, say you had one of the combustion plants that
is built according to wvhatever their desiwn, System 80
design. Then they come in with the necessary
information to get the standardized design approvel.
Then why should not those applicants that are building
the plant according to that design be able to take
advantage 2f that approval?

COEMISSIONER AHEARNE: But you would have to
have some mechanism, additional review mechanism, though
to ensure that any modifications that were made in
getting to that design approval vere 2lso then made back
into that plant under construction.

COMMISSIONER ASSELSTINE: That's right.

COMMISSIONER AHEARNE: See, I foresee the
design approval process as being one of the usual
negotiation between NRC and the applicant, which would
lead to some modifications.

During that process of modification a plant
that is under construction with the previous version of
that -- thay cbviocusly had tc have gotten started with

plans, et cetera, a lot before.

ALDERSON REPORIING COMPANY, INC,
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COMMISSIONER ASSELSTINE: Yes.

COMMISSIONER AHEARNE: It could be
substantially defore.

COMMISSIONER ASSELSTINE: It could be, and I
guess the advantage would only accrue if you basically
used the approved standardized design. That is, if they
vent back and made the changes.

COMMISSIONER AHEARNE: Yes, and that is what --

COMMISSIONER ASSELSTINE: Otherwvise you would
not get any advantage. They could reference the design
but ycu would still have open issues wvhether there are
deviations or departures from that aprroved design that
are acceptable.

COMMISSIONER AHEARNE: Yes. I would have to
re-think through and re-read this stuff to see what kind
of credit you are giving to this. I agree with you that
in concept that sounds right.

I would have to think through what is it that
you are nov voiding that previously would have been in
the operating license hearing by saying, "Ah, but they
now have this approved design.*”

COMMISSICNER ASSELSTINE: I think all you are
voiding are the issues that really were addressed or
could have been addressed in the desiyn proceeding, so

that if they confo;a the design for the plant under

ALDERSON REPORTING COMPANY, INC,
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construction to the design, they get a benefit., If they
don't, then they don‘t.

The thought just occurred to me that from a
flexibility standpoint this m3;ight be overly rigid.

COMMISSIONER AHEARNE: As I say, it sounds
right.

COMMISSIONER ASSELSTINE: Yes.

COMMISSIONER AHEARNE: But I have to look at
hov it fits.

YR, MALSCH: It just occurs to me on a related
point, the provision in the bill that prohilbits
relitigation of issues previously decided would insofar
as designs are concerned prohibit relitiqation cf issues
previously decided in a dgsiqn proceeding under 154,

That section does not specifically require
that the application reference the design agpproval.

COMMISSIONER ASSELSTINE: That is true, it
doesn't.

¥R. MALSCH: So, as written, even though the
OL application has not referenced the earlier design
approval, it Jjust so happened that 2 desiqq issue that
arose as a result of the earlier design approval
proceeding, it zouldi not be relitigated in a hearing or
vould not be subject to modification by the agency

absent the special showing.

ALDERSON REPORTING COMPANY, INC,
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COMMISSIONER ASSELSTINE: So it might not be
necessary to reference the operating license.

MR. ¥ALSCH: It might not be necessary except
because you have not referenced (Inaudible) the gquestion
as to vhat the Commission intends in this regard.

COENISSIOBEER AHEARNE: Yes.

COMMISSIONER ASSELSTINE: Yes.

CHAIRMAN PALLADINO: You are proposing to
leave it alone?

COMMISSIONER ASSELSTINE: I think what Marty
is saying is, if you don't say “operating license" here
you may be creating an ambiguity between the two
provisions.

¥R. MALSCH: That's right.

CHAIRMAN PALLADINC: So, how do you want to
change it?

COMMISSIONER ASSELSTINE: You would just add
in, "for a construction permit, and cperating license or
a combined construcion permit and operating license.”

I am not sure it is a major point.

COMMISSIONER AHEARNE: I will have to say
tentatively I agree, but I have to think through how
that, as you said, fits in.‘

COMMISSIONER AHEARNE: Okay.

COMMISSIONER AHEARNE: It is another new cne.

ALDERSON REPORTING COMPANY, INC,
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COMEISSIONER ASSELSTINE: I know it is. VYes,
that is right. It came to me last night as I was going
through it the last tinme.

COMMISSIONER AHEARNE: It sounds right.

COMMISSIONER ASSELSTINE: Yes.

CHAIRMAN PALLADINO: Can that be helped in the
section-by-section analysis?

COMMISSIONER AHEARNE: Sure.

MR. MALSCH: Yes.

COMMISSIONER AHEARNE: Yes.

MR. MALSCHs It is the same issue, really, on
the next page in £(1) and (2), except here we are not
talking about the application of the actual design
appreval but the application of amendments to this
approval, vhether they could be aprlied to OL.

COMMISSIONER ASSELSTINE: That one may be a
little different in the sense that the wvay it is
formulated now, once you have gotten your CP or your
combined permit and operating license you do not then
have to go back and fold in these other amendments
unless either you want to fold in the amendments or you
can demonstrate that ycu meet the finality provisions.

¥R. MALSCH: 0Oh, I see.

COMMISSIONER ASSELSTIYE: Sc, that is one

vhere I don't think you want operating licenses because

ALDERSON REPORTING COUMPANY, INC,
400 VIRGINIA AVE., SW., WASHINGTON, D.C. 20024 (202) 554-2345



10

11

12

13

14

15

16

17

18

19

20

21

23

24

25

33

I think you want to provide that stability.

CHAIRXNAN PALiADIHO: Are you on page 19?

COMMISSIONER ASSELSTINE: Yes.

COMMISSIONER AHEARNE: Yes.

CHAIRMAN PALLADINO: Bill Reamer has a
suggestion under (g) in the third line. He wants to put
an insert and I will give you his thinking on it.

It would read as follows, I will start with
the firs line of (g), "Any applicaticn for a
construction permit, an oprating license or a combined
construction permit and operating license referencing a
design approval issued under this section”™ - and then he
vants to insert - "or am application for an amendment to
a CP, OL or CP/OL referencing a design approval,"” and
then‘qo on, "may include.”

COMMISSIONER AHEARNE: Say that again, now?

CHAIRMAN PALLADINO: The insert would be, "or
an application for an amendment to a CP, OL, or CP/CL
referencing the design approval.”

And he says, "It occurs t> me that a CP/0OL
holder might need a design change during construction.
My change extends variance to cover that case."”

COMMISSIOKER ASSELSTINE: Yes. I think that
is a good point.

On page 19 under paragraph 3 in the next to

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE,, S.W., WASHINGTON, D.C. 20024 (202) 554-2345
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the last line of paragraph 3 I think where we say
subsection (f), that is supposed tc be subsection (e).
¥R. TOURTELLOTTE: Sorry, where are you?

COMMISSIONER ASSELSTINE: Page 119, paragraph
(£)3, the next to the last line where ve say,
“requirements of subsection,” that is supposed to be
subsection (e) rather than (f). The subsection letters
changed a couple of times.

¥R. TOURTELLOTTE: Pages 20 through 25?

COMMISSIONER AHEARNE: Before you leave that
section, then, just to clarify my position on the
addition of the operating license.

COMMISSIONER ASSELSTINE: VYes.

COMMISSIONER AHEARNE: That for purposes of
going forward at this time T will have to say, I am
against it, and if I think through it a little bit more,
then I could decide if I am for it.

COMMISSIONER ASSELSTINE: Ckay.

COMMISSIONER AHEARNE: But at the moment I am
against it.

COMMISSIONER ASSELSTINE: Ckay. You know, my
own viev is, I don’t think it ought tc hold things up.
I don*t think it is that big a point. PBut if after you
thought through it, if you think it makes sense, I think

it is wvorth doing.
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COMMISSIONER AHEARNE: Yes.

CHAIRMAK PALLADINO: You are on pages?

¥R. TOURTELLOTTE: Pages 20 through 2S.

CHAIRMAN PALLADINO: There is one on 21.

COEMISSIONER ASSELSTINE: Yes, I have a couple
on 21, too.

CHAIRMAN PALLADINO: In the middle under
section (b) =-- or is that (bb)?

COMMISSIONER ASSELSTINE: Yes.

CHAIRMAN PALLADINO: The last sentence is, "In
determining the sufficiency cf such a showing, the
Commission shall consider only the evidence,” and the
suggested insert, "of the proponent.”

COMMISSTONER ASSELSTINE: Yes, that was just
left cut.

I had a couple on 21. First, I would take out
the tvo headings where wve say, "Thermal Neutron Pover
Generation Facility" and "Standardized Design™ and
instead just put the new heading, "Definitions™ betwveen
Title II and Section 201, since I think that is what we
are talking about in these tvo sections.

And second, on the definition of "substantial
evidentiary showing,” by having it just in one place
rather than in the several different places there is a

Jattle bit different formulation for the hearing
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provision than for the other three.

The hzaring provision dces not talk about
proposed modifications or the final determination, it
talks about the showing of whether there is new evidence
sufficient to indicate that the facility no longer
complies with the Act.

I think to make the definition £it all three
places, if on the third line you change "proposed
modification of the final determination™ to “"action
being proposed by the proponent,™ then that makes'is
generic and it would fit in all three spots, or all four
spots.

And I uoul& put closed guotation marks at the
end of (bb) and (cc).

MR. TOURTELLOTTE: Well, I don't believe that
ordinarily quotes are put at the close. They don't
appear that way in the Act.

COMMISSIONER ASSELSTINE: Well, I think they
do when you are talking about a section of a bill that
includes new elements to be put in the Act.

¥R, TOURTELLOTTE: Well, it doces not make any
difference to me.

COMMISSIONER AHEARNE: I will leave that issue
to you.

CTATIRMAN PALLADINO: To the lawyesrse.

ALDERSCN REPORTING COMPANY, INC,
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COMMISSIONER ASSELSTINE: But on page 22 the
gquotes have to come out at the begianing of the
Subsection 203 because that is a f;eestandinq provision
of this Act.

YR. TOOURTELLOTTE: Which, on what page?

COMMISSIONER ASSELSTINE: Pages 22 and 23
there are quotes at the beginning of each of the
subsections. Since this is all a freestanding provision
of this bill rather than changes to the Atomic Energy
Act, those gquotes need to come out.

¥R. TOUBTELLOTTE: On page 22 as well under
"Implementation,™ the fourth line down should read,
"185(d), 193(£f) and 194(e)."

CHAIRMAN PALLADINC: Where is this, page?

MR. TOURTELLOTTE: Twenty-twoe.

CHAIRMAN PALLADINC: Whereabouts?

ER. TOURTELLOTTE: OUnder "Implementation™ the
fourth line down, it start off, "185(d4)," that is
correct. The next one should be "193(£)"™ - as in Frank
- and 194(z2).

¥R. MALSCH: TI had another guesticn on that
section; 195(b), 193(f) and 194(e) deal =-- well, at
least two of the sections deal with other than thermal
neutron powver gen2ration facilities.

And so, as drafted it is unclear whether we

ALDERSON REPORTING COMPANY, INC,
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are talking about tvo sets of regulations, one
implementing generally all the provisions of 185(4),
193(£) and 194(e), including those that may apply to
non-thermal neutron powver generation facilities, and
then another set of regulations specifically dealing
with thermal neutron powver generation facilities.

I thought it wvas the latter and that would be
helped dy simply striking the word "and” in the fourth
line.

CHAIRMAN PALLADINO: This is on page?

MR. MALSCH: Tventy-two.

CHAIRMAN PALLAPINO: Fourth line of which?

MR. MALSCH: The fourth line of the nevw
section, proposed Section 203.

COMMISSIONER ASSELSTINE: Yes.

CHAIRMAN PALLADINO: And whereabouts in that?

MR. BALSCH: It is the fourth line, about the
middle of the fourth line, the word "and" after “"Act."

CHAIRMAN PALLADINO: Oh, yves.

¥R. MALSCH: Just strike it.

Now, another question under (b). The way it
is drafted under paragraph (b) we could not modify a
permit or license or approval for a thermo neutron power
generation facility until, as I read it, the regulations

called for by Section 203 are in effect.
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So, ve are talking about perhaps half a year
to a year of hiatus.

COMMISSIONER AHEARNE: TS$hat is not supposed
to be.

COMMISSIONER AHEARNE: I think we could --

COMMISSIONER AHEARNE: After those regultions
are in effect.

COMMISSIONER ASSELSTINE: That's right.

MB. MALSCH: Yes, I suggest that ve say after
the regulations referred to in Subsection (a) become
effective no license, permit, or approval granted
through this Act --

COMMISSIONER AHEARNE:s Right.

MR. MALSCH: And then I think you can simply
strike the end of it that says, "promulgated under
subsection - blah, blah, blah - until the end.

COXMISSIONER AHEARNE: That's right.

MR. MALSCH: So, it would read, "After the
regulations referred to in Subsection (a) become
effective, no licsnse, permit, or approval granted under
this Act for a thermal neutron pcver generation facility
shall be modified, except pursuvant to such regulations.”

COMMISSIONER AHEARNE: Yes.

CHAIRYAN PALLADINOs: That is in paragraph (b)?

¥R. 4ALSCH: Paragraph (b).

ALDERSON REPORTING COMPANY, INC,
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CHAIRMAN PALLADINO: I did not try to get all
the wvording.

COMMISSICNER ASSELSTINE: Yes, it is a good
change.

MR. MALSCH: And I would add the word "full"®
before "site permit™ ic paragraph (c).

¥R. TOURTELLOTTE: Excuse me, Marty, vith wvhat
did you end the sentence in (b)?

MR. MALSCH: My revised (b) would read this
vay; "“ARfter the regulations referred to in Subsection
(a) become effective™ - then picking up from the
language - “no license permit or approval granted under
this Act for a thermal neutron pcwer generaticn facility
shall be modified, except pursuant to"™ - and then I
wvould say - "such regulations.”

¥R. TOURTELLOTTE: Twenty-five?

COMMISSIONER ASSELSTINE: That is all for nme.

MR . TOURTELLOTTEs And 267

MR. MALSCH: Oh, excuse me, I had a question
on page 28. I am not sure hov we resolved the guestion
vhether thare should be mandatory ACES review prior to
commencement of operation of facilities in the case of
construction permits and operating license.

The statute does not presently, still doces not

presently provide for - and I am sort of unclear hov tne
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Commission decided that. I thouéht they had been
inclined to putting that in but I was not sure.

COMEISSIONER AHEARNE: I thought the decision
vas to put it in.

COMMISSIONER ASSELSTINE: Yes. I wouléd favor

putting it in.

MR. MALSCH: Okay, the language I wvould add
after the next to the last line after the semi-colon
after Section 194, simply the phrase, "Any proposed
authorization to commence operation under Section
185(b)" and then 30 on.

¥R. TOURTELLOTTE: Say again?

¥R. MALSCH: The phrase would be, "Any
proposed authorization to commence operation under
Section 185(b).”"

CHAIRYAN PALLADINO: What does that do for us,
Marty?

MR. MALSCH: That ends up in closing a
mandatory requirement for ACRS review prior to operation
for those facilities which have received a combined
construction permit and operating license.

Presumably the review by the ccmmittee would
parallel the review by the agency's own staff and the
agency itself, ani cover the same issues.

¥R, TOURTELLOTTE: That is that. That takes

ALDERSON REPORTING COMPANY, INC.
400 VIRGINIA AVE, S W., WASHINGTON, D C. 20024 (202) 554-2345
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us to the section-by-section analysis.

COMNISSIONER AHEARNE: Before you get to the
section~-by-section analysis I, would like a quick check
vith Marty on his paper that he sent up on the new
authority.

¥R. MALSCH: Yes.

CHAIRMAN PALLADINO: Which paper is this?

COMMISSIONER AHEARNE: This is the February
8ch. Now, as I re2ad what you saii, Marty, you agreed
with my five items and then you added six and seven.
NSow, as I read number eight, that is making an
assumption.

¥R. ¥ALSCH: Premised upon the assumption. I
don't make the assumption, it is not new authority.

CONMISSIONER AHEARKE: So, as far as what is
clearly, though, seven, the fee in the burden of proof
issue =--

MR. MALSCH: That is new authority also.

COMMISSIONER AKFEAPNE: And the new authority
is vaived?

¥R. MALSCH: Toc waive and allocate the fees.

CHAIRMAN PALLADINO: I don't seem to have that.

COMMISSIORER AHEARNE: And then the burden of
proof on renewal is?

¥R. MALSCH: Wculd also be a change. Under

ALDERSON REPCRTING COMPANY, INC,
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current law we would be required to place the burden on
the person proposing the renewval.

COMMISSIONER AHEARNE: Proposing the renewal,
and now the burden of proof would be on either the staff
or proponent.

¥R. MALSCH: VYes.

CONMISSIONER ROBERTS: I was dead wrong.

COMMISSIONER ASSELSTINE: States do not do 1t?

COMMISSIONER ROBERTS: Absolutely not.

MR. MALSCH: Yes, we called the TVA general
counsel's office and based upon a brief conversation
they said rates ace not reviewvable. But absent
requiring state approvals, for example under the Air Act
and Water Act TVA would have to get various kinds of
state permits.

That would be, that permitting wvould be
revievable in state courts. But rates and basic
decisions to build plants are not, are not judicial
revievable in state courts.

COMNISSIONER ROBERTS: I get the same
information.

MR. MALSCH: Now, I don't know but I expect
the situation is the same with regard to the Electric
Power Administration and people like that. I suspect

they are the same as TVA in this regard.

ALOERSON REPORTING COMPANY, INC,
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¥R. TOURTELLOTTE: Wel), their rates are
generally controlled by their commitments on bonding
authorities, that they have to receive a certain rate of
return on the investment and they cannot exceed that,
generally.

COMMISSIONER AHEARNE: I am very familiar with
the wvay they set their rates. And those rates are set
by their pover marking administrations, and they are
essentially set by the Federal government. And the cnly

reviev that is done is an internal review within the

Energy Department. And FERC does have authority to

reviev the rate, certain elements of the rate. But it
is not revievadble in courts. Congress reviews it.

CHAIRMAN PALLADINO: So, what does that do to
that section that we modified? 7 guess it was on page 8.

¥R. MALSCH: I think the section is okay, but
I think it emphasizes the importance of explaining in
the section analysis that shis is not intended to confer
any additional rijhts te Federal judiciary review
(Inaudible).

COMMISSIONER AHEARNE: Gee, I would have said
the conclusion is to put this phrase in.

MR. MALSCHs Well, the phrase simply says --

COMMISSIONER AHEARNE: See, at the moment I

think what TVA has said is that the decision to bduild
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plants is not reviewvable by the state.

¥R. MALSCH: Right.

COMMISSIONER AHEARNE: And vhat ve are really
saying is that that is the fundamental gquestion that we
are allowing states or other agencies to examine. And
so I don't understand why that phrase should even be in
there because it would at least carry the implication
that ve are saying, "Yes, that is nowv reviewable.”

So, that is new authority.

COMMISSIONER ASSELSTINE: 2Are those
determinations for TVA reviewvable in the Federal courts?

R. MALSCH: I don't know.

COMMISSIONER ASSELSTINE: That is the question.

COMMISSIONER ROBERTS: I was told not.

COMMISSIONER ASSELSTINE: They are not
revievable in the Federal courts.

MR. MALSCH: Like decisions within the plant
vould be reviewable from the sense of the obligation by
TVR to do a NEPR impact statement under some other
Federal law. I don't know if it is reviewvable as &
matter of something internal to the TVA statute.

COXMISSIONER AREARNE: ¥y initial conclusion
is not to have th2 phrase in unless there is some little
bit more research that leads to the conclusion we are

not adding additional. It sounds like we are opening

ALCERSON REPORTING COMPANY. INC,
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something that is not open.

¥R. TOURTELLOTTE: So, vhat do we do on that
page?

CHAIRMAN PALLADINO: Unfortunately, I did not
try to keep -- was that on page 8?7

¥R. MALSCH: Another option would be to simply
say, to have the present language, "Shall not be
subject, the Commission proceeding, shall not be the
subject of federal judicial review,™ and then provide,
hovever, "that nothing ir the section shall affect any
existing provisions wvith regard to judicial review of
Feleral agency action.”

COEMISSIONER AHERRNE: That would be fine.

CHAIRMAN PALLADINO: That would be fine. You
got that?

¥R. TOURTELLOTTE: No.

¥R. MALSCH: I am not even sure I have it
myself.

(Laughter)

COMMISSICNER ASSELSTINE: Provide, however?

MR. TOURTELLOTTE: We originally had, “"except
in the case of certification by Federal agencies.”

.CHAIRMAN PALLADINC: They are changing that
novw.

¥R. TOURTELLOTTE: And changing that to

ALDERSON REPORIING COMPANY, INC,
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something else. And what is this something else?

CHAIRMAN PALLADINO: He is trying to write it
and he is going to give it to you, gcing to give it to
us, all of it.

¥R. MALSCH: I have something like this,
"except that nothing shall affect any provisicns, any
existing provisioas of lav other than Section 189(e)
which may provide for Federal judicial review of Federal
agency action.”

CHAIRMAN PALLADINO: It did not sound like the
£irst time.

COMMISSIONER AHEARNE: He has gotten a lot
more complicated.

CHAIRMAN PALLADINC: Are you going to work on
that?

MR. MALSCH: I think I have the idea.

¥R. TOURTELLOTTE: I hope it does not grow
more complicated with more time.

(Laughter)

CHAIRMAN PALLADINO: It sounded good the way
you first said it, Karty.

MR. MALSCH: Maybe I thought about it toco much.

CHAIRMAXK PALLADINO: Something like, "Nothing
in this Act shall affect the existing --

¥R, MALSCH: I think I just said, "Vothing in

ALDERSON REPORTING COMPANY, INC,
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the Act shall affect existing provisions for Federal
Judicial reviev of Federal ageny actions.”

CHAIRMAN PALLADINC: Yes. And would that not
do 1it?

¥R. MALSCH: I think it would. I added an
elaboration to make clear that existing law did not
include 189(e) because we have a sort of circular
operation. That is probably an unnecessary caution on
my part.

CHAIRMAN PALLADINO: Well, do you have that
vritten down so you can give it to Jim?

MR. MALSCH: VYes.

CHAIRMAN PALLADINO: Are we ready for the
section-by-section analysis?

| COMMISSIONER AHEARNE: Let me just summacize

that. I would conclude that the changes that this bdill
vould make to what is available under existing law then
is that you can issue a construction permit without
linits or vhen it starts of finishes.

The construcion permit hearing would not be
necessary if no interested person requested a hearing.
We could label a licensing document as a combined CP/OL

but it is just a label.

CHAIRHAN PALLADINO: What do you mean >y that?

COMMISSIONER AHEARNE: %Well, Marty's parper

ALDERSON REPORTING COMPANY, INC,
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says that what we could do under current law would =-
probably rule changes - issue a document to the licensee
vhich wvould have the same practical effect as its
combined CP/0OL, but ve could not label it as CP/OL.

This lav vould enable us to put this label on it.

CHAIRMAN PALLADINO: I think there is a more
fundamental difference and that is that the law says
there shall be two steps, a CP and an OL.

MR. MALSCH: That is true.

CHAIRMAN PALLADINC: And it is more than just
a labeling. There shall be twvo steps. And this says ve
ar2 authorized to have one step. I think that is a
fundamental difference, labeling not being the major
point.

MR. MALSCH: VWell, it may de the improper
terminology but as we have established in the bill, it
is still a tvwo-step process. The second step is not
called an operating license, it is called a review prior
to commencing of operation.

CHAIRMAN PALLADINO: It is a multi-step
process. There are many things that have to be done.

It is a one-step process that says if there is something
you could not have treatad before and did not, you can
have another hearing. That is all it says. It does not

make it a separate step. 3ut it is not a new action, it
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is not a naw license. It is not a nev piece of paper.

BB. MALSCHs I think =--

CONMISSIONER GILINSKY: Well, there is a
Commission approval involved.

CHAIRMAN PALLADINO: Yes, Commission approval.

ER. YALSCH: Yese.

COMMISSIONER GILINﬁxYx So, it is a two-step
process.

fR. ¥ALSCH: Yes. I think under the APA that
second stap would be called under the APA a license,
even though it would not be av type of license that the
Department of Epergy contemplates, like a construction
pecrmit or a design permit. But it is a kind of approval.

I think if you have to put it into a category
of the Administrative Procedure Act you put it into a
license category.

CHAIRMAN PALLADINC: I don't understand, the
lav says here you have to have two steps, a2nd nowv it
says you may have one step, or you may have ccmbined
CP/0L.

I think there is a fundamental change and I
don't think we have the authority under existing law.

COMMISSIONER ASSELSTINE: And there is no
approval, no formal licensing step that is reguired in

the absence of a request for a hearing that satisfies

ALDERSCN REPORTING COMPANY, INC,
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those requirements. There is a determination that the
plant is ready to operate.

¥R. MPALSCHE: I thought there vas some kind of
determination called for.

COMMISSIONER ASSELSTINE: Yes, I think you are
right, there is.

COMMISSIONER GILINSKY: If it is not, in which
case it raises a lot of other guesticns.

COMMISSIONER AHEARNE: And then to go on, we
can delagate NEPA powver and alternative source
determinations to other agencies that e. tends the Sholly
provisions to CP amendment, CP/OL, design approval and
site permits. It gives authority to issue site pernits
to anyone that is, rather than just to an applicant to
construct a plant.

Ve can therefore issue site permits
unconnected to CP completion dates. We can waive and
allocate these and it puts the burden of proof on those
oppcsed to renewal.

MR. MALSCH: Right. That's right.

COEMISSIONER AHEARNE: Those are the
fundamental changes.

¥R. ZALSCH: That's right.

CHAIRMAN PALLADINO: There are a couple more,

though. I think that we have authority to bar

ALDERSON REPORTING COMPANY, INC,
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relitigation of issues that have been raised.

MR. MALSCH: I think it is possible wve can do
that under existing lawe What I have said here iz that
it resolves =-- it is not entirely clear but I think ve
could probadly =--

COMMISSIONES AHEARNE: Marty's paper gcoes on
to point out that there are a number of areas which
vould be made clear.

CONMISSIONER ASSELSTINE; Right.

CHAIRMAN PALLADINO: Well, that was the next
point was, it gives no credit for instances in which
NRC's current authority is anbiqﬁous and that
administrative action runs the risk of judicial reversal
vith its attendant costs.

COMMISSIONER AHEARNE: Yes. But to be fair to
Marty, what I had asked him was, give me a list of the
items permitted or required under the proposed bill
which could not be done --

COMMISSIONER ASSELSTINE: Yes, that 's true.

COMMISSIONER AKEARNE: ~- under the current
statutes.

COMMISSIONER ASSELSTINE: Yes.

COMMISSICONER AHEARKE: Ard his paper does
point out, here are these other items, that there could

be doubt about and argued.
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CONXISSIONER ASSELSTINE: VYes.

COMMISSIONER AREARNE: And if the bill were to
be accepted, then that would remove that cost argument.

CONMISSIONER ASSELSTINE: VYes, it is very
true, there really are tvo categories of items. One
vhere ve all recognize that there is not the authority
now, and s2cond, whether ambiguities or uncertainties
that are inveolved would be resolved.

COMMISSIONER AHEARNE: Yes.

CHAIRMAE PALLADINO: Also, it gives us
authority to consider costs. And I am not sure =--

COMMISSIONER ASSELSTINE: BAgain, that is one
of the areas wvhere there is some uncertainty.

CHAIRMAN PALLADINO: It gives us authority to
clear up uncertainties.

COMMISSIONER AHEARNE: Yes.

COMMISSIONER ASSELSTINE: That is true, yes.

ER. MALSCH: I have also appended two other
categories, new restrictions, things that we could do
nev that ve would not be able to do; and new
requirements, things that ve are not regquired to do.

CONMISSIONER AHEARNE: Right.

¥R. MALSCH: (Inaudible)

COMMISSIONER AHEARNE: Yes. My guestion was,

T just wvant to make sure that I understcod the ansver

ALDERSON REPORTING COMPANY, INC,
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becuse I am certain that that is going to be 2 gquestion
ve will be asked.

COMMISSIONER ASSELSTINE: That's right.

COMMISSTIONER AHEARNE: And we ought to
understand it.

COMMISSIONER ASSELSTINE: Yes.

MR. MALSCH: The only other additional item is
the question about hearings, how you view the current
statute.

COMMISSIONER AHEARNE: But again, that is one
of these areas where it is unclear, and this would clear
up the ambiguitiese.

MR. MALSCH: People may differ as to whether =--

COEMISSIONER ASSELSTINE: It is unclear, that
is true.

COMMISSIONER AHEARNE: That is characteristic
of anything that is unclear.

(Laughter)

CHAIEMAN PALLADINO: Incidentally, we should
rot give the appearance that clearing things up is not a
dsesirable thing to do.

MR. ¥ALSCH: Oh, no, in some areas it is
highly desirable. In many of the areas covered by this
bill there might be a substantial reluctance *o proceed

in the absence of some firm clarification (Inaudible)
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COEMISSIONER AHEARKZ: That's right, yes.

CHAIRMAN PALLADINO: Okay. Now are ve ready
for the section-by-section analysis? Do vou wvant to go
by five pages again?

¥R. TOURTELLOTTE: 1If ve can. The first five
pages.

COMMISSIONER ASSELSTINE: There is one on page
2, the third line, just take the "s™ off the end of
"completions.”

I have one on page S. The third line up from
the bottom, "Evidentiary shoving as defined in Sectien
201 of the Act," rather than "this subsection.”

COMNISSIONER AHEARNE: All right. ¥y question
really relates to the explanation that is given here and
then it is picked up again in several >theer places. T
had a lot of problems with the explanation that is given.

CHAIRMAN PALLADINO: What pages are you on?

COMMISSIONER AHEARNE: This is now page S and
runs on to six and seven. And I guess basically I can't
accept this explanation.

The vay I read this, it is s2xpanded the
concept of a proceeding which ve are talking about to
informal NRC staff reviews. It goes on to say that the
Commission and therefore the staff cannot initiate

efforts absent the substantial evidentiary showing which
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includes that the information they can have accessidle
to them is that vhich a court cf the United States can
use in taking juiicial notice of it.

I think that this is, the strictures that are
placed upon the staff or its ability to review issues as
descridbed here, are so tight that it wvould be very, very
difficult for them to reviev nev issues., And I for one
cannot accapt that.

CHAIRMAN PALLADINO: What makes it difficult
for them to review new issues?

COMMISSIONER AHEARNE: Page 5 to 6 of the
section-by-section analysis.

It is expanding the concept of what is covered
to informal staff reviews. What the staff does vhenever
it looks at new issues to start with is an informal
review. It restricts the initiation of efforts. it
says, "The Commission shall not imitiate efforts to
consider mcdifications.”

Initiating an effort to consider a
podification is the staff beginning to reviev a new
issue. And prior to the staff initiating this effort,
in other words, prior to them starting an informal staff
review, they have to have nade the substeantial
evidentiary showing. They have to start using the

standards of judicial notice.
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I can't accept that.

¥R. TOURTELLOTTE: I don't kow that that is
accurate, is it?

COMMISSIONER AHEARNE: Well, it is what it
says.

MR. TOURTELLCTTE: Well, I mean, is it not
mOore accurate to say there that the Commission shall not
commence a proceeding?

COMMISSIONER AHEARNE: It doesn't say that.

MR. TOURTELLOTTE: I know it dcesn't.

COXMISSIONER AHEARNE: It says the Commission
shall not initiate an effort.

¥R. TOURTELLOTTE: Well, what I am suggesting
is perhaps the way to fix it is to take out the wvords
"not initiate efforts or,” because I do not think that
is wvhat is intended.

COMMISSIONER GILINSXY: You mean initiate
efferts or?

COMMISSICNER AHEARNE: Yes.

COMMISSIONER ASSELSTINE: VYes, that is right.
Shall not commence a proceeding.

¥R. TOURTELLOTTE: I am sorry, "initiate
efforts or?"

COMMISSIONER AHEARNE: Now, you are

expanding. That same concept is embedded in three other
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places. I guess I am mcre concerned at this moment by
how vell embedded in the section-by-secticon analysis is
that concept because whoever wrote those words certainly
had in mind a much, much thighter constraint on the
staff than I had thought we had in mind vhen ve vere
discussing it at the table befcre.

I am not sure hov pervasive that is in the
section-by-section analysis. But I know there are at
least two other places vhere that same ~--

COMMISSIONER ASSELSTINE: Yes, it is in three
places; that is right.

COMMISSIONER GILINSKY: Let me ask you, what
do you mean when you say a prior proceeding would
include any informal NRC staff review of an application
vhich has resulted in final determinations wvith repect
to that application?

MR. MALSCH: That wvould mean that a decision
made by the Commission, let's say, in an uncontested CP
case ==

CONMISSIONER GILINSKY: on the basis of a
review?

MR, MALSCE: VYes, a decision, let's say, by
the Commission to grant a CF in an uncontested case
vould be entitled to the same weight in terms of

preventing relitigation as would a decisicn made Dy a
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iicensing board in a contested proceedin,.

COMMISSIONEF AHEARNT: Why ien't it merely
restricted to uncontested ~-- frankly, the phrase
“informal staff revievw™ has caused me to get a little
concerned. It seemed to be an odd way of saying what
you just said.

¥R+ MALSCH: I Jjust thought of putting in here
exactly what I have just said.

COMMISSIONER AWEARNE: Yes.

COMMISSIONER ASSELSTINE: That vas my
impression of what intended is something that
constituted a final deteramination where you did not
othervise have a formal proceeding such as, feor exaaple,
in an uncontested CP proceeding.

That would be a proceeding, but under the
formvlation of this bill you would not have a hearing or
anything, it would be that final staff review.

COMMISSIONER AHEARNE: Well, are you
essentially saying that this covers contested hearings,
uncontested issuvances of certain categories and
rule-making?

COMMISSIONER ASSELSTINE: Let's see =--

MR. MALSCHs It would cover design approval
rule-making.

COMMISSIONER ASSELSTINE: Yes, that's right.

ALDERSON REPORTING COMPANY, INC,
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It wouldn't cover other rule-makings.

¥R, MALSCE: Well, other rule-makings vould be
covered by our existing provision.

COMMISSIONER ASSELSTINE: That's right.

MR. MALSCH: So, you can leave the rule in, in
a licensing proceeding.

COMMISSTOKER ASSELSTINE: That's right, yes.
And that would be it.

COMNISSIONER AHEARNE: Well, vait. Pemember,
this goes far beyoni what you cannot challenge in a
proceeding. FReally,this wvould say that the staff cannot

MR. MALSCH: That's right.

COXNISSIONER AHEARNE: So, I guess I wvould
like to see mecre clearly spelled out vhat it is, wvhat
kinde of determinations are now those that the staff has
to make this substantial evidentiary shoving before they
are alloved to (Inaudible)

MR. MALSCH: Now, basically it would appear
from prior discussions and soundings as though the staff
could initiate actions to gather information.

COMMISSIONER AHEZARNEs That is wvhat T thought.

COMMISSIONER ASSELSTINE: I would agree with
that.

CFOMMISSIONER AHEARNE: That is not what this

ALDERSON REPORTING COMPANY, INC,
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COMMISSIONER ASSELSTINE: VYes.

MR+ MALSCH: It the licensee involved insisted
on a formal order, then at that stage the staff would
have to meet the evidentiary burden.

COMMISSIONER AHMEARNE: Not if the licensee
said, “"Hey, do you know that your staff is looking at
this issue?™ That is not what ==~

MR. MALSCH: No, right.

COMMISSIONER AHEARNE: It is the staff wanted
to have an action taken.

YR. MALSCH: TYes.

COMMISSIONER AHEARNE: That is if the licensee
balks then they bave to make a =-- I would agree with
that part.

CHAIRMAN PALLADINO: I'm sorry, go ahead.

COMMISSIONER GILINSKY: Well, if a proceeding
includes a staff reviewv, then it does not help to remove
the words "initiate efforts™ in the first sentence.

COMMISSIONER ASSELSTINE: Yes. That is right,
you have to spell out what is included.

CCMMISSIONER GILINSKY: Pecause commencing a
proceeding coculd mean initiating a staff reviev.

COMMISSIONER ASSELSTINE: That's right., You

need both things.

ALDERSON REPORTING COMPANY, INC,
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COMMISSIONER AHEARNE: As I prefaced this

remark, I found I can't accept this. And I feel it has
to be revritten. And rather than Jjust retooling it
here, I would just like to see a rewrite that focuses on
vhat I had thought wve had discussad before.

COMMISSIONER ASSELSTINE: Yes.

CHAIRMAN PALLADIKO: And wvhat is that?

COMMISSIONER AHEARNE: That was that the staff
can look at issues and reviev issues, but at the stage
vhere they wish to have an action taken with respect to
licensees, that is when they have to be able to make
this showving.

COMMISSIONER ASSELSTINE: That's right.

CHAIRMAN PALLADINO: As a matter of fact, that
f.rst step is necessary so they can offer the
evidentiary information.

COMMISSTONER ASSELSTINE: That's right.

COMMISSIONER AHEARNE: Well, I think so.

CHAIRMAN PALLADISNO: Yes.

COMEISSIONER ASSELSTINE: This vas in the last
draft, by the way, of the section by section.

COMNISSIONER AHEARNE: We did not discuss the
section by section.

COMMISSIONER ASSELSTINE: Yes, that is true.

But it is the one that was in the draft. Yes, that is

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345




10

1

12

13

14

15

18

17

18

19

20

3

24

25

CHAIRMAN PALLADINO: How far does this go, all

the vay to =--

COMMISSIONER AHEARNE: Well, that goes up to =--

CHAIRMAN PALLADINO: Page 7?

COMXISSIONER AHEARNE: ~- page 7, and the sane
concept comes up, I guess Jim said, two other places.

COMMISSIONER ASSELSTINE: Two other places,
design approvals and site permits, yes.

MR. TOURTELLOTTE: So, we are going tc get a
revrite of that?

CHAIREAN PALLADINO: Well, nowv let's see whe
is going to do the rewriting, Narty?

MR. MALSCH: I will volunteer for that.

CHAIRMAN PALLADINO: Marty, in the middle of
page 6 I have a suggested insert, and I think it will
still stand. This is after the line that says,
“"Reascnable inferences that can be drawn from that
evidence."” The suggested insert was, “"Hovever, any
party can present and the Commission can consider
argument on the validity of sufficiency of that
evidence."

This would enahle consideration of arguments
Pro or con on the validity of sufficiency.

COMMISSIONER ASSELSTINE: I think you are

ALDERSON REPORTING COMPANY, INC,
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almost getting to the point vhere you beginning, then,
to have a hearing on whether tc have a hearing, a little
bit.

What you are going to do then is say, “Vell,
anyone else who is interested at that point can submit
whatever arguments they want to make.”™ Then you are
almost into a tvo-step process rather tharn just fecusing
on wvhat has been submitted by the proponent.

CHAIRMAN PALLADINO: Well, you may get some
benefit from it.

¥R. MALSCH: There is no problem with the word
"sufficiency,” it is the word "validity or" that raises
that question.

CHAIRMAN PALLADISOs What?

MR. NALSCH: I say “here is no problem in that
regard vith the word "sufficiency," you can argue about
the sufficiency of the evidence. I guess the guestion
is raised about the word “"validity."

COMMISSIONER ASSELSTINE: That's right. I
guess I would accept it with the deletion of "validity."

CHAIRMAN PALLADINO: Rll right, con the
sufficiency.

COMMISSIONER ASSELSTINE: Yes.

CHAIREAN PALLADINO: Well, you are going to

revrite that whole section.

ALCERSCON REPORTING COMPANY, INC,
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COEMISSIONER AHEARNE: I can accept the
"sufficiency.”

CHAIRMAN PALLADINO: All right. Let's see,
vhere are wve now?

SR . TOURTELLOTTE: We are on page 6, page 7
through 10,

COMMISSIONER AHERRNE: There is a question on
page 9, the discussion of 189(a)(1)(D). Down about the
middle of the page it starts, "Present practice.”

I am a little bothered by describing that as
presesnt practice. It might be true but if you recall,
recently in the San Onofre case the lLicensing Board
clearly took a differsnt position. The Appeal Board
overruled the Licensing Board and the Commission in
addressing the Appeal Board decision very explicitly
said, "We are not at the moment taking a position on
vhether the Appeal Board vas right or wrong on that."

So, I would, I juess, argue that the present
Commission position is, this is no gquestion because we
explicitly did not endorse the Appeal Board's statement
here.

COMMTISSICNER ASSELSTINE: How about "present
practice may not preclude?”

COMMISSIONER AHEARNE: Yo, I would say

"present practice may preclude.” The Licensing Roard

ALDERSON REPORTING COMPANY, INC,
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precluded ~--

MR. ¥YALSCH: Well, there is a large body of
practice which, you know, says something. I think it
says this.

COMMISSIONER ASSELSTINE: Yes.

¥R, MALSCH: In fact I am very sure it says

this. }
COMMISSIONER AHEARNE: Yes, but MNarty, the
Licensing Board says, "No, that is not correct.”
MR, YALSCH: I agree. I am saying there is a
large body of Commission and Appeal Becard practice ghich
T think says this.
COMMISSIONER AHEARNE: The last time the
Commission spoke to this issue it says, "We are not
saying vhether this is right or wrong,” and I think that
is significant because if we had agreed with the Appeal
Board we wvould have said, if ve vere positive ve agreed
with the Appeal Board wve would have said ve agreed with
then; It vas the opposite.
MR. MALSCH: Yes. Normally speaking, strictly
speaking to undue past practice, ycu have to say not
that the guestion is open (Inaudible)
I agree there is scme uncertainty.
COMMISSIONER AHEARNE: But you see, I am not

sure why you put this in. We are adding this additional
|
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statemant into othis section by section as an
explanatory.

MR. MALSCHs Right.

COMMISSIONER AHEARNE: Well, I think that if
you want to explain, then you should go on to say, "In a
recent case the Licensing Bcard disagreed with this.
The Appeal Board said they disagree with the Licensing
Board and the Commnission said that ve are not deciding
yet." Which of thouse is right if you are going to add
this explanation. 1

¥R. MALSCH: Maybe wve should simply say that
in a recent case current practice will be re-examined or
is being re-examined, or has been guestioned, or
something like that.

CHARIRMAN PALLADINO: Why do we need this in,
Narty?

MR. MALSCH: Well, actually I vas asked to put
it 1»

(Laughtar)

MR, MALSCH: It is to explain how it is that
the bill differs from vhat vwe are doing now.

COMMISSICNER ASSELSTINE: That's right.

¥R. MALSCHs That is why I added it in., It is
not necessary in the secticon analysis.

COMYISSIONER ASSELSTINE: But it really is

ALDERSON REPORTING COMPANY, INC,
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clear that there is a Commission position on this issue
in terms of the Commission actually having decided cases
on this issue that is consistent vith this practice.

COMMISSIONER AHEARNE: Yes, but it is also
clear that at the most recent time, when the Commission
addressed this question, ve chose not to endorse that
position.

COEMISSIONER ASSELSTINE: But what ¥Yarty is
saying is, from the standpoint of Commission precedent
that is not enough to overturn the former Commission
position on it. ITf we are going to overturn it, that
will have to awvait some action, affirmative action, by
the Commission to say that past ptaétice was wrong.

COMMISSIONER AHEARNE: Absolutely.

Absolutely. But I think it is misleading to put in here
wvhat I think is now =--

COMYISSIONER ASSELSTINE: Yes, this alone.
Okaye.

COMMISSIONER AHEARNE: You see, I believe the
Commission is guestioning whether that is --

MR. MALSCH: ' t*ink wve shculd add in here at
least that much, - rent practice has recently been
called into quest:on aw. may be re-examined in a furture
case, or somethingy like that.

COMMISSICNER AHEARNE: And you micht explain

ALDERSON REPORTING COMPANY, INC,
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vhat that is that has been called into question.

COMMISSIONER ASSELSTINE: Yes.

CHAIRMAN PALLADINO: Are you going to expand
that?

¥R. MALSCHs Yes, I will add some explanation
that is a little more up to date, I guess.

CHAIRMAN PALLADINOs: Okay, we are still going
up to page 10?7 At the bottom of the page on page 10, I
believe, the last line I think you need the word "by"
betveen "enforcement action™ and "members.”

"Request for enforcement action by members of
the public."

ER. TOURTELLOTTE: Ten to fifteen?

CHAIRMAN PALLADINO: On page 11, in the bottonm
full paragraph, the fifth line down the suggestion that
the worl "proceedings™ be put after the word
"ad judicatory”™ just before the parentheses, so that,
"there have been entirely on the racord adjudicatory
proceedings.”

COMXISSIONER ASSELSTINE: Yes.

CHAIRMAN PALLADIRO: John, you are going %o
pick up along the way other places?

COMMISSIONER AHEARNE: Well, I was going %o
leave that up to Marty.

CHAIRMAY PALLADINO: Could we identify thenm

ALDERSON REPORTING COMPANY, INC,
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50



41 aven though wve don't have to dvell on them, as we go?

2 COMMISSIONER ASSELSTINE: There is one on page
3 12 in the middle paragraph, the fourth line just add

4 "formal”™ before "adjudication.”

5 CHATRMAN PALLADINO: Before what?

6 COMMISSIONER ASSELSTINE: “Formal®™ before

7 "adjudication", "which must be resolved as formal

g adjudication.”

9 ¥R. TOURTELLOTTE: Are wve at 15 now? Try 16
10 through 20.

14 COMMISSIONER ASSELSTINE: I have one at page
42 19, in the large middle paragraph, the fourth line up

13 from the bottom, "Showing is made pursuant to Subsection

.14 (£)" rather than (h).

15 CHAIRMAN PALLADINO: Which paragraph?
16 COMMISSIONER ASSELSTINE: The middle paragraphe.
17 CHAIRMAN PALLADINO: I got it. What was your

18 comment?

19 CO¥MISSIONER ASSELSTINE: Just change

20 Subsection (h) c¢o Subsection (£).

21 MR. MALSCH: I had a small change on page 17,
22 ani it is the refarence on the bottom of the middle

73 Pparagraph, the two sentences beginning, "Any licensing
24 £fees resulting from the granting from..." to move that

25 to page 20 because vhen ve wrote this, this was part of
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Subsection (b). It is now a different subsection.

So, T would simply move the comment to a later
part of the section analysis.

COMMISSIONER AHEARNE: I am sorry, Marty,
which? '

MR. XALSCHs It is the last tvo sentences of
the full paragraph on page 17, I would simply move that
to page 20 at the end of the first full paragraph.

COMMISSTIONER AHEARNE: Before the subsection
d(2)?

¥R. MALSCHs No, after that. It would be
after those two sa2ntences.

And I would make the same change in the design
approval section analysis, the same language, the same
kind of movement of the two sentences.

COENMISSIONER AHEARNE: Joe, you asked me to
identify the next time that comes up. It is oan page 20,
the subsection (£f).

CHAIRMAN PALLADINO: I have one just above
that on page 20. The paragraph that starts just about
the middle of the page, the Subsection (a) assures that
the site approved under this section may be used for an
alternative type of energy facility or for any other
purpose. Howver, the validity may be affected.

Somehov it seems to me the Comamission needs to

ALDERSON REPORTING COMPANY, INC,
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be notified that they should change. I was going to
suggest that the first sentence as now written end with
a semicolon and then add, "the Commission 1s to be
notified by the licensee.”

COMMISSICNER AHEARNE: Do we have that '
reguirement in there?

COMMISSIONER ASSELSTINE: It is not in the
bill.

CHAIRMAN PALLADINO: Not in the MHill.

MR. MALSCH: We nave existing regulaticns that
vould authorize us to impose that requirement. We could
say the Coamission intends to -

COYMISSIONER AHEARNE: Yes.

CHAIRMAN PALLADINO: Do what?

MR. MALSCH: "The Commission intends in
connection with promulgating regulations to requ.re
that."”

CHAIRMAN PALLADINO: Yes because 1f we have a
license cutstanding and they have decided to use the
site for some other use, we could be left in the lurch.
We should be notified.

COMMISSIONER ASSELSTINE: Yes.

MR . TOURTELLOTTE: We are on 20 to 25.

Twenty-six to thirty?

COMMISSIONER AHEARNE: Page 26 is the

ALDERSON REPORTING COMPANY, INC,
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Subsection (d) of 194, the sanme.

MR. MALSCH: I Jjust picked up on page 22.

CHAIRMAN PALLADINO: Page 227

¥R. MALSCH: Yes, the middle paragraph. I
think we ajreed that ve should not say "could be used at
most sites,”™ that we vanted to say "could bde used at
more than one site.”

CHAIRMAN PALLADINO: Yes.

COMMISSIONER AHEARNE: Yes.

CHAIRMAN PALLADINO: I thought we picked all
those up.

MR. MALSCH: And then on page 23 on the first
full paragraph, line 6, we are talking about litigating
the so-called "match-up”™ issues. And I think that calls
into play the provision on 189. So, it should read not
"issues previcusly examined”™ but it should read, "issues
vhich were or could have been decided would not trigger
nev opportunities.”

COEMISSIONER ASSELSTINE: Page 23?

MR. MALSCHs Pag~ 23, yes.

¥R. TOURTELLOTTE: Twenty-six to thirty?

CHAIPMAN PALLADINO: On 28 there is a
suggestion by Bill Reamer that on the second line cn the
top of page 28 after the word "variance”™ add, "submitted

in connection with an application for a license.”

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE.,, S.W, WASHINGTON, D.C. 20024 (202) 554-2345



10

1

12

13

14

18

16

17

18

19

21

24

25

74

So that it reads, "Except that any request for
a variance submitted in connection with an application
for a }icense will be considered as part of the
proceeding.”

Now, this makes it clear that a variance can
be sought after a license is issued.

COMMISSIONER AHEA?NE; When you say “"submitted
with," you mean during the time of the proceeding for
the license application; don't you?

CHAIRMAN PALLADINO: Submitted in connection
vith an application for a license.

COMMISSIONER AHEARNE: Yes.

¥R. MALSCH: We will need to conform the
bottom paragraph to the changes we made in the bill
regarding regulations, implement those listed sections.

CHAIRMAN PALLADINO: There are a couple of
typos also on page 28.

On page 29, the top small paragraph, Bill
Reamer suggests aiding at the end of the pararaph, “once
these regulations are promulgated.”

COMMISSIONER AHERRNE: Yes, right. That is
revised to pick up the pocint --

¥R. MALSCH: I think ve pick up most of the
points we agreed on earlier. I will have to lock at the

vhole thiny and make sure it is consistent.

ALDERSON REPORTING COMPANY, INC,
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COMMISSIONER AHEARNE: Right.

MR. MALSCH: I think it probably is with that
change, but we ought to make sure.

CHAIRMAN PALLADINO: In the next paragraph, in
the third line you are talking about impact statement
prepared for any site approval. I think the word "full"
site approval is needed.

COMMISSIONER ASSELSTINE: Yes.

¥R. TOUBRTELLOTTE: MNow toc t'e letter.

CERIRMAN PALLADINO: This is letter
transmittal to?

MR. TOURTELLOTTE: Bush.

CHAIRMAN PALLADINO: Bush. I had one comment
on the letter on page 1 of the letter, and I am using
the one to Bush.

¥R. TOURTELLOTTE: 1Incidentally, an identical
letter would be sent to the Speaker as well.

CHAIRMAN PALLADINC: In the second paragraph,
about two-thirds of the way down, there is a sentence
that says, "This type of review process is no longer
needed,” which I would like to suggest we cross out, and
I vwill tell you why.

Just before that it says, "Accordingly, the
process was structured to allow licensing decisions to

be made while design work was still in progress and to
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focus on case-specific reviews of individual plant-site
considerations. This type of review process is no
longer needed.”

I think it still is needed. If you cross it
out , howevar, you don't lose anything because you go
along, "With the maturation of the industry, it is not
possible to describe.”

COMMISSIONER ASSELSTINE: Yes.

CHAIRMAN PALLADINO: And I think if you cross
it out ve improve the letter.

COMMISSIONER ASSELSTINE: I agree.

CHAIRMAN PALLADINO: That is the only comment
I had on othe letter.

BR. MALSCH: I had twe changes. One was on
page 2, to add at the top of the page to have the
sentence wvhich begins, "At the sare time, since...” have
that run before "accordingly.”

CHAIRMAN PALLADINC: You want to what?

MR. MALSCH: Have the sentence which begins on
the top of page 2, "At the same time, since the early
‘S0s and '60 ," have that sentence §o before the above
sentence rather than after it.

COMMISSIONER ASSFELSTINE: Yes.

¥R. MALSCH: I think it reads better that way.

COMMISSIONER ASSELSTINE: Yes, I agree.

ALDERSON REPORTING COMPANY, INC,
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4R, ¥ALSCH: And then I had a question whether
we would want to ~-- we have outstanding reguests for
comment on the DOE bill. I wonder whether you wanted in
connection with the letter to OMB on this b»ill include
comments on the DOE bill, or whether you wish to treat
that as a separate matter.

CHAIRMAN PALLADINO: Say this again?

COMMISSIONTR AHEARNE: I woull treat it 2s a
separate matter.

COMMISSICNER ASSELSTINE: Yes, I would too.

COMMISSIONER AHEARNE: It is going tc take us
scae time, I would imagine, to develop comments on the
DCE bill.

COMMISSIONER ASSELSTINE: Yes.

CHAIRMAN PALLADINO: What was your guestion?

MR. MALSCH: We also have in this general
package an ONB transmittal letter saying, "Fere is our
bill."

CHAIRMAN PALLADINO: I would like to make that
just a short one and say, "Here is our bill.”

MR. MALSCH: Okavye.

COEMISSIONER ASSELSTINE: Yes, I agree.

CHAIRMAN PALLADINO: And say ve sent it on to
Congress and want to make sure you have a copy.

ER. TOURTELLOTTE: If you are through with the
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Bush letter you might want to turn your attention to the
OMB letter.

CHAIRMAN PALLADINO: All right, that is at the
backe.

MR. TOURTELLOTTE: At the very back, yes.

CHAIRMAN PALLADINO: I think it is going to
take some wvork. Is this the one to Xhedouri?

¥R. TOURTELLOTTE: Yes.

I could say the description that is given of
the changes is intended to be very broad so that we do
not have to get into the specifics of the bill. And the
close simply reflacts that I understandi the Commission
agreed upon before that this is being transmitted
simultaneously to Congress and OMB.

CHAIRMAN PALLADINO: Okay, let me see where ve
stand. It is my impressicn - if T am wrong I ought to
be corrected - it is m. iapression that we have pretty
good agreement on the bill.

COMMISSIONER MASSELSTINE: Yas.

CHAIRMAN PALLADINO: And we have pretty good
agreement on the letter of transmittal. We do not seenm
to have -~ we are not ready to vote on the
section-by-section analysis.

COMMISSIONER ASSELSTINE: Right.

CHAIL. AN FALLACINO: Is it possible to send
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forvard the bill and say ve still have some werk to do
on the section-by-section analysis and that will follow?

¥R. TOURTELLOTTE: I don‘'t think that is a
very good --

CHAIRMAN PALLADINO:s What?

4R. TOURTELLOTTE: That would not be a good
vay to approach the problem.

CHAIRMAN PALLADINO: How would you do it?

¥R. TOURTELLOTTE: Because it is all part of
an integrated package and I don't think you can break it
cut that way. You can pgobahly break it out for your
purpcses at this time to give a degree of finality to
the bill and say, as suggested today with today's
suggested changes, that you *gree that that bill should
be seat to the hill, and agree that the latter as
drafted or with those changes should be sent as letters
of transmittal.

And then perhaps say for your vote on the
section Iy section for some special meeting or notation.

CHAIRMAN PALLADINO: Well, can ve get a little
feel between you and Marty? When might we have a
revised section-by-section analysis?

¥R. MALSCH: V¥ell, I think we %ill have a
revised section analysis in a couple of davys.

CHAIRMAN PALLADINO: Well, let me ask the

ALDERSON REPORTING COMPANY, INC,
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Commissioners, wruld they be willing to treat it by
notation vote unless they find such major guestisns that
they feel a1 meseting is needed?

COMXISSIONER AHEARNE: Unless that section
comes back again not close to where I thought ve vere,
sure.

CHAIRMAY PALLADINCs Well, let's see, is the
Commission villing to vote on the question of approving
the bill as now modified, ba.a2d on the comments? As
modified based on the comments we received today. And
is the Commission prepared to approva also the proposed
letters of transamittal with the understanding they would
not be transmitted until ve have voted on the
section-ty-section analysis?

Can I have a vote?

COMMISSIONER ASSELSTINE: Yes.

COMMISSIONER AHEARNE: With the assumption
that the changes that we talked about today in the bill
are made.

COMMISSIONER ASSELSTINE: Are made, that's
righte.

CHAIREAS PALLADINO: Are what?

COMMISSIONER AHEARNE: Are made.

CHAIRYAN PALLADINO: Are made, yes.

COMMISSICONER AHEARNE: So ve get at least a
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chance to look at the bill.

YTes, I will Ye in favor of that.

CHAIRMAN PALLADINO: All those in favor
indicate by saying ave.

Aye.

COMMISSIONER ASSELSTINE: Aye.

COXMISSIONER AHEARNE: Aye.

COMNISSIONER ROBERTS: Ave.

CHAIRXAN PALLADINO: Opposed?

COMMISSIONER GILINSKY: Aye.

CHAIRMAN PALLADINO: You will go ahead and
prepare the nev section-by-section analysis and ve will
set that up for notation vote. And if any Commissioner
feels that there is an item, that there is a part of
that that they fe«l needs discussion, then we would hold
A meetinge.

Now, can I also ask about additional remarks
that any Commissioners had planned to have? I do not
plan to have anye.

CCYMXISSIONER AHEARNE: Nor do I.

COMMISSTIONER ROBERTS: I will.

CHAIRMAN PALLADINO: You will?

CONMISSIONER GILINSKYs What is the sense in
your remarks?

(Laughter)

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE, S.W., WASHINGTON, D.C. 20024 (202) 554-2345
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CHAIRMAN PALLADINC: Well, the reason for
bringing it up is so that we can try to get them
prepared wvhile ve are getting this redraft and circulate
them among the Commissioners. I was just trying to get
the sense of how many pecple will have remarks.

COMMISSIONFR AHEARNE: Or vhen.

CHAIRMAN PALLADINO: Well, I was hoping that
they could have them by Monday, or even Friday.

(Laughter)

COMMISSIONER GILINSKY: Llet's se2, vhen are
you planning tc send this un now?

CHAIRMAN PALLADINO: We would not send it up
until we get Commission concurrence on the
section-by-section analysis.

COMMISSIONER ASSELSTINE: I think it could be
early next week.

CHAIRMAN PALLADINO: And I expect that will be
sometime early next veek.

COMMISSIONER ASSELSTINEs Yes.

COMMISSIONER ASSELSTINE: And what about
Commissiocn views?

CHAIRMAN PALLADINO; Well, I am suggesting
that if you have Commissicner additicnal views that they
be prepara2i by Friday of this week and submitted to the

other Commissioners to see if they stimulate any cther
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remarks.

COMMISSICKER GILINSKYs Fair enough.

CHAIRMAN PALLADINO: You expect you might have
some.

COMMISSICNER GILINSKY:s I don't at the moment.

COMMISSIONER ROBERTS: I might stimulate you,
Yictor.

COMMISSIONER GILINSKY: Tom might stimulate me
to have some comments.

(Laughter)

CHAIRMAN PALLADINO: Jim, do you plan to have
any?

COMMISSICNER ASSELSTINE: I don't think so.

¥R. TOURTELLOTTE: For informational purpeoses
I will circulate a corrected and marked-up copy of the
draft bill this afternoon.

COEMISSIONER GILINSKY: Incilentally, by vay
of explanation of my vote, it is simply that I don't see
the need for legislation at this point.

CHAIRXAN PALLADINO: Well, I was hoping you
vould vote for it because ycu vere interested in
standardization and there is a feature of
standardization in there that I think can be quite
helpful.

COMMISSIONER GILINSKY: Well, some parts of it

ALCERSON REPORTING COMPANY, INC,
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I think are very useful. Others, I am less enthusiastic
about. N
CHAIRMAN PALLADINO: Well, if you want to

write in your additional remarks how good standardizatin

ig ~~

(Laughter)

CHAIRMAN PALLADINO: Excuse me. Any others
commewnts?

MR. TOURTELLOTTE: I think that's it for the
legislation.

CHAIRMAN PALLADINO: Well, we thank you very
much, Jim and Marty, for bringing us to this point. We
will look forwvard to the new section-by-section analysis.

Anything more by the Commissioners? We stand

adjourned.

(Whereupcn, at 11355 a.m. the meeting of the

Commission was adjourned.)
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