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'

EEoCIED11g3
2 CHAIRMAN PALLADIN0s Good morning, ladies and

3 g en tlemen,.

4 This morning it was initially planned to
5 commence our consideration of the administrative
6 proposals, s ta r tin g with backfitting as contained in the
7 report of the Regulatory Task force which was submitted
8 last fall.

9 Ho we ve r, we have items which remain open
to regarding the legislative package and we plan to take
11 these matters up today.

12 On Februa ry 4th of this year, the Office of.
13 the Secretary circulated a draf t package containing all
14 the necessary legislative documents. Also on February

4th we received a draft analysis from Marty Malsch which15

16 compares the legislative proposals with existing law.
17 I am hopeful that we can complete our work
18 today on the legislative package. I suggest we try to

resolve all Commissioner comments at ,this meeting19 and

20 settle on the final language for the legislative
21 documents.

Do other Commissioners have any opening22

23 comments at this time?

24 COMMISSIONER ASSELSTINE. No.

25 CHAIRMAN PAllADINO: Then I am going to turn
<

w

.
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1 the meeting over to Jim Tourtellotte and suggest he lead

2 us through to see what comments may arise.

3 NR. TOURTELLOTTEs I might reccamend that we~s

4 proceed by taking the draft bill first and seeing if

5 there are any corrections or additions, and then moving
,

6 to the section-by-section analysis, and finally to the

7 letters of transmittal, if that is all right.

8 And maybe in a summary fashion, if we could

9 for instance move about five pages at a time and cover

to those five pages. For instance, are there any suggested

11 changes or perhaps typos that vere found on the first

12 five pages of the. draft bill?

13 COMMISSIONER ASSELSTINE: I have one on page

14 5, second line. I just put a comma after the word "to."

15 CHAIRMAN PALLADINO: I had also one on page

16 5. Under Item No. 4, I suggest the word "only" to be

17 inserted af ter " invoked."

18 "To assure that adjudicarory procedures are

is invoked only where a --

20 COMMISSIONER ASSELSTINE: Where a relevant

21 dispute --

22 CHAIRMAN PALLADINO: -- can be resolved with

23 sufficient accuracy.

24 COMMISSIONER ASSELSTINE: Just move the "only?"

25 COMMISSIONER AHEARNE: No, I think you move

..-

ALDERSON REPORTING COMPANY,INC,
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a

1 both.

2 CHAIBMAN PALLADINO What is that?

3 COMMISSIONER AHEARNE: I thought you would

4 vant thea both.

5 CHAIRMAN PALLADIN04 I think you want them

6 both. .

7 COMMISSIONER AHEARNE: The same issue we had

8 before with one versus two "onlys". Yes, pick it up the

9 same on page 4, No. 8.

10 CH AIRMAN PALLADINos Where would you put it

11 there? Oh , yes.

12 COMMISSIONER ASSELSTINEs Yes, that's right.
.

'

13 CHAIRMAN PALLADIN0s Just picking up that,

14 okay.

15 COMMISSIONER AHEARNE: Yes.

16 CHAIRMAN PALLADIN0s Any others in the first

17 five?
'

18 MR. TOURTELLOTTE: That is the first five.

19 Now, six through ten?

| 20 COMMISSIONER ASSELSTINEs Page 8 I would

!

( 21 remove the "and" from the first line and insert an "and'

22 in the third line after " regulations." Put a comma-

after " participation" at the end of the third line. I
23

24 think it is just a misplaced word.

I 25 CHAIRMAN PALLADINO: Which "and" did you cross

|
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1 out?

2 COMMISSIONER ASSELSTINE: The one on the first

3 line on page 8

4 CHAIRMAN PALLADINO: Certifying authority?

5 COMMISSIONER ASSELSTINE: I think it just got

6 put in the wrong spot.

7 CHAIRMAN PALLADINO: Right. I had the same

8 thought about adding one. I can see where we crossed

9 one. Oh , ye s.

10 COMMISSIONER ASSELSTINE: I guess on page 8I

would just raise the issue of the state judicial review11

12 to just see whether the majority of the Commission is
satisfied with saying nothing more than we are not going13

14 to preclude state judicial review.

15 CH AIRM AN PALLADINO: What page is that?

16 COMMISSIONEu ASSELSTINE: On page 8, the

17 certifications. I still think that we ought to do a

18 little bit more than just say that we are not precluding

19 state judicial review but instead say that there ought

20 to be state judicial review. Since we are eliminating

21 Federal judicial review, we are eliminating any question

22 of the validity of the certifications in our

23 proceedings. I think if we are going to do that, we

24 really ought to assure that there is going to be at

25 least some opportunity to review the validity of those

ALDERSON REPORTING CCMPANY,INC,
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1 certifications a t the state level.
2 Ihat is something we sort of tentatively

.

3 discussed before and I don't think reached a final
4 conclusion on.

5 CHAIRMAN PALLADINO: Suppose we change tha t

6 last sentence and said, "However, provisions should
7 exist for judicial review by the state of its own

8 actions."

9 COMMISSIONER ASSELSTINE: I think that would
-

.

10 be better, myself. Y'e s .

11 COMNISSIONER AHEARNE: Let 's see now , there is

12 nothing yet in the section by section, is there, th a t
13 discusses that subject?

14 ER. HALSCH No. I though t we were going to

15 suggest that we just add a sentence in-the section

16 analysis tha t would pa ra ph ra se the last sentence here.

17 COMMISSIONER AHEARNE: Well, I guess I would

18 be a little -- wh a t I was going to ask is, what does
19 that sentence mean?

20 CHAIRMAN PALLADINO: Which senten ce?

21 MR. MALSCH: It doesn't mean too much. It

22 simply means that if a state wishes to provide judicial
23 review of its own actions, nothing in this Act would

24 prevent that.

25 COMMISSIONER AHEARNE: But for a state to do

ALDERSCN REPOMING COMPANY,INC.
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#^
1 judicial review, would it require the state to pass

2 specific sta te statutes?

3 MR. MALSCH: I think that would depend upon

4 what the state law is now. I suspec t most state

5 statutes provide for state judicial review of their

6 agency determinations.

7 COMMISSIONER AHEARNE: Even if the agency

8 determinations are with respect to Federal statute?

9 ER. HALSCH: Well, I think though the constant

10 here is that we would build upon, in most cases, an'

11 existing state process for c,onsidering need for power
"

12 and alternative generating sources, and then use that.

13 Or the state would sort of tailor that in some f ashion

14 so that we can use it.

15 If the state had to create a special process

to just to serve our purposes, then I think the state in

17 doing so would need to decide whether they wish to

18 provide for judicial review.

19 COMMISSIONER AHEARNE: Well, let's say in the

20 csse where you building upon a current state process,

i 21 the current state process would not have as part of its

22 process a state certification to the Federal government

23 because that is not done.

24 So that in the absence of that already being

25 in, it is no t cl ea r to m e what the state court would be

..
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1 reviewing. Would it be reviewing, yes, the state was

2 performing its own internal process? Could it review

3 that certification to the Federal government which is

4 then part of the Federal law, in the absence of the

5 sta te statutes specifically addressing it?

6 MR. MALSCH: I think the concept here would be

7 state judicial review of that action f or the state 's

8 purposes. It would not be review of that action from
,

9 the standpoint of whether it would probably serve the ',

10 Commission's purposes.

11 COMMISSIONER AHEARNE: That is what I thought.

12 M R' . MALSCH: Okay. I think to provide for the
,

13 latter you would probably need some special state

14 statutes.

15 COMMISSIONER AHEARNE: Yes, that is what I

16 thought.

( 17 Now, Joe, could you say again what you are

i
l 18 proposing?

19 CHAIRMAN PALLADINO: Well, I am not sure this

20 does it, but it would change that last sentence to read,

1 "However, provisions should exist for judicial review by21
l

t 22 a state of its own actions."

23 COMMISSIONER AHEARNE: Which actions did you

! 24 have in mind?
|

25 CHAIRMAN PALLADINO: That is what I have a

ALDERSCN REPORTING COMPANY,INC,
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1 problem with.

2 (Laughter)
..

3 CHAIRMAN PALLADIN04 I was listening carefully,-s

'

4 to what you and --

5 In this case I would guess it is hard to know

6 because what I wold expect the judicial review would be,

7 as to whether not not the state had truly done the

8 things that we give as conditions about it. It is a

9 strange kind of review of its own actionc because it

10 says, " set of actions that are being taken" to meet

11 something that we put in Federal law.

12 NR. HALSCH: But state courts do review

13 questions in the Federal law as binding on state

14 courts. So, it is a little unusual but it is not, I

15 wouldn't say --

16 MR. TOURTELLOTTE: What this would do is, it

17 basically would allow them to have judicial review of

18 their own procedures. I don't think that judicial

19 review at the sate level any more than at the Federal

20 level would involve a substantive review of whatever the

21 state did in arriving at its decision.

22 MR. 3ALSCH4 I wo uld be caref ul about tha t.

23 You know, depending upon the state statute you may have

24 more or less of a state judicial development in the

25 substance of the state agency's determinations.

ALDERSoN REPCRTING CCMPANY. INC.
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1 COMMISSIONER ASSELSTINE: You know, there is

2 another interesting situation that is involved in here
_

3 too and that is, I presume tha t f o r TV A , TV A would

4 provide its certification. I do not think they are

5 subject to a ny state control.

- 6 And by precluding Federal judicial review, in

7 essence what you have said, there is no review of TVA
,

8 certification. ,

9 CHAIRMAN PALLADINO: There is no review of
i

10 what?

11 COMMISSIONER ASSELSTINE: Of TVA's

12 certifications. In essence what we do is simply accept

13 whatever they send us. I guess that would not be solved

14 by including the state judicial review, eit.ar.

15 MR. TOURTELLOTTE: Well, o rigina.11y this was

16 drafted along the lines of the statement which the

17 chairman made that if the state wants to have judicial
,

18 review, then that is up.to the state, and if they choose

19 not to have judicial. review and their citizens believe ,

20 that is an appropriate way to procead, that is within

21 the purview of the state and should be within the

22 purview of the state.

23 That is why this was drafted the way it is.

24 But if there is a different objective, then you would

25 need different words.

ALCE ISON REPORTING COMPANY,INC,
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1 CHAIRMAN PALLADINO: Well, I think Jim

2 Asselstine is bringing up the point tht TVA is a Federal

3 agency and is not subject to judicial review by the-

4 state, and this closes out any judicial review for TVA.

5 COMMISSIONER ASSELSTINE: Yes.

6 COMMISSIONER AHEARNE Well, I think we ought

7 to first solve the problem --

8 C,CMMISSIONER ASSELSTINE We have two

9 problems, that is right.

10
'

COMMISSIONER AHEARNE: -- the gen eral problem .

11 COMMISSIONER ASSELSTINE: That is right, yes.

12 COMMISSIONER AHEARNE: And then we can look at

13 TVA as a separate thing.
-

- 14 COMMISSIONER ASSELSTINE: Why not just say in

15 thi.s list of things that the organization has to

16 certify? Add a fourth one and say, 4. - at least in the

17 sta te situation - that there is an opportunity for

18 judicial review by a state of the state certification.

19 Have that be one of the things that the certifying

20 organization has to verify.

21 COMMISSIONER AHEARNE: Why? I understand that

22 that be put in. I am not yet convinced tha t that is

- 23 something we ought to be requiring. Give me the

24 argument as to why.

25 COM5ISSIONER ASSELSTINE: The argument I think

ALDERSON REPCRTING COMPANY,INC,
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1 for doing that is, if you are going to exclude any

2 review of the cartification in our proceeding and in th e

3 Fed eral courts, there ough t to be at least some

4 opportunity for review of that certification, whether

5 the certification has been carried out in conformity

6 with therse other elements.
'

7 COMMISSIONER AHEARNE: Why ought that not be a
,

!

8 decision to be left up to the state?
;

I
9 COMMISSIONER ASSELSTINEs Because I think

10 there is a federal interest in assuring somehov, *

'

11 somewhere, that the certifications tha t we get are valid
'

12 ones. That they have beer done in accordance with the

13 elements that are laid out here in the statute.

14 And I think that ought not just to be left to

15 the discretion of the state.

16 COMMISSIONER AHEARNE: Wha t is the Federal

17 in te rest ?

18 COMMISSIONEP ASSELSTINE The Federal interest

19 is in making sure that we get valid certifications.

20 Tha t if we are not going to do the certifications and if

21 ve are going to rely upon a certification by someone
1

22 else - either a state or regional, or some other Federal

23 agency - that there is an interest in making sure that

24 those othe r certifications are done properly. That is,

25 use the same kinds of procedures that we do and consider

. .
.
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'T 1 alternative energy sources as we do.

2 COMMISSIONER AHEAPNE: Are fou saying -- if

. 3 validity is the criterion then it woud be the procedural
~'

4 steps --

5 COMMISSIONER ASSELSTINE4 That is right.

6 COMMISSIONER AHEARNE: that would be--

7 subject to judicial review.
.

8- COMMISSIONER ASSELSTINE: That's right.

9 COMMISSIONER AHEARNE: I would not have any

10 problem with a slight variation in your phrasing, Jim,

11 to essentially protect against the point that Marty had

12 raised, that some states without that phrase in might

13 have the courts review the substance as well as the
14 procedures.

15 And I would agree with you, the Federal

16 interest would be the validity of the process, it could

17 be the procedural correctness. I think the substance in

18 the questions really are state questions.

19 COMMISSIONER ASSELSTINEs Well, I think that

20 is right. But you don 't normally ge t - either I think

21 in the state or the Federal courts - the situation where
22 you have a court that is simply substituting its

23 judgment for the deciding organization 's. The standard

! 24 typically, certainly for the review of our decisions, is

25 whether we backed it arbitrarily and capriciously,

ALDERSoN REPORTING COMPANY,INC,
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whether we violated the procedural requirements that
1

2 apply.

3 COMMISSIONER AHEARNE: I would not want to

really get into an argument 'here as to what standard an4

5 appeals court actually uses to ignore a decision.

6 (Laughter)

7 COMNISSIONER AHEARNE: Let me. just say that I
!

would agree with the concept that having as a fourth8
,

9 auditing provision that the state provide a mechanism by

to which the procedural validity, or whatever is the right

11 phrase --
,

12 CONHISSIONER ASSELSTINE: Okay.

13 MR. TOURTELLOTTE4 The whole question is, how

14 are you going to enforce that? And are you going to put

yourself in a position as a Commission of overseeing a15

16 state?

COMMISSIONER AHEARNE: What is the mechanism
17

18 by which in theory we are supposed to do the mill

19 tailings procedure?'

COMMISSIONER ASSELSTINE: Well, we look a t th e
20

21 validity of the state program and there are procedural

elements that are spelled out. One of the elements is,
22

is there in place an opportunity for a hearing and for ,

23

24 judicial review.

COMMISSIONER AHEARNE: I recognize that.
25

I

!
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'] 1 COMMISSIONER ASSELSTINE: I think what we do

2 is, we look at a piece of paper that is submitted by the ;

3 state as part of their program saying, "We offer an. .gs
3

'#
4 opportunity for a hearing and we offer a judicial

5 review, and here are the state statutes that grant that

6 authority."
.

7 COMMISSIONER AHEARNE: Yes.
,

8 NR. TOURTELLOTTE: This is.really a classic

9 case of states' rights versus Federal supervision of

10 sta tes. It is a classic case. And whether -- if you
.

11 vant to add it certainly is within the purview of the

12 Commission to do this. .

.

13 If you want to add oversight responsibility in
<

14 this case.then I think you should do something more than

15 wha t is here. If you don't, then I think what is there

16 is sufficient.

17 COMMISSIONER AHEARNE: Jim, I guess I take

18 exception with the phrase " oversight responsibility."

19 As I understand it, currently there is a Federal law

20 which says f or mejor Federal action - which this

21 licensing-type action is - the Federal agen cy must do,

l

22 certain things. Now, that is Federal law, it says we

23 have to do certain things.

24 What we are proposing here is, there are two

25 elements in that review which the Fadaral law says has

ALCERSON REPORTING CCMPANY. INC,
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l

1 to be done. The two elements which we are saying, it is

2 a uch be tter to be done by the state.

3 And so we are proposing a transfer of that to

4 the state. Now, Jim raises what I think is a cerfectly

5 sound point. What is the Federal interest in t_at? The

6 Federal interest in it is in the validity of the process

7 by which the state is ging to go through this action
,

8 which we are proposing be transferred to them.

9 So, I would not say that we are trying to ,

10 oversee something. The Federai government is now trying

11 to step in and oversee something on the state. It is

12 really the converse of that.
-

13 The argument on Feder al ov ersight , I think,

14 would have been a very sound argument back when NEP A was

15 first proposed. But we are not proposing NEPA. What we

16 are trying to do is to say there is this section of it

17 that makes a lot more sense for the state to do than us.
18 MR. TOURTELLOTTE: But the real question of

19 whether there is a Federal interest or not depends upon

20 whether you follow' philosophically the idea that you are

21 going to turn it over to the states entirely, including

22 the review of their own processes, or whether you are

' '

23 going to turn' it over to them but retain the right to

24 revie w tha t process.

25 COMMISSIONER AREARNE: Well, I think what we

ALDERSoN REPCRTING COMPANY. INC.
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''
1 are really saying is that we are not trying to raise the

2 question of whether NEP A was right in requiring this to

3 be examined. That would be the issue that you are, I,_

~

4 think, really raising is, is NEPA sound law in saying

5 that those ought to be examined because if we say we

6 don 't know, then it is perfectly correct to then say,

7 " States, here are some issues you might look at. It is

8 up to you to decide whether or not they should be looked
.

9 at and at what level."

10 We are not challenging that f acet of NEPA.

11 What we are only challenging is, is it appropriate for

12 the NRC to be doing that and our conclusion is, no.

13 So, we are not ch allenging that it be done.
<

14 What we are saying is, it ought to be done by the

15 state. And I think Jim Asselstine has a sound point

16 that our Federal interest than is that the process be

17 done validly.

18 So, I hrve to, albeit probably reluctan tly ,

19 come down and agree that there ought to be that

20 conclusion.
,

21 CHAIRMAN PALLADINO: I don 't know how you had

22 it worded.

23 COMMISSIONER ASSELSTINE: Well, I was just

24 trying to tinker with it to get to John's point on

25 focusing on the procedures. How about something along

.
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1
the lines that there is an opportunity for judicial

2 review by a state of the state's compliance with the

3 procedures described in this section, or the state

4 organization's compliance?

5 COMMISSIONER AHEARNE: That would do. That

6 sounds about right, yes.

7 CHAIRMAN PALLADINO: I had a slightly

8 different version but if there is agreement on this ,

'

9 version?
.

10 The version I had was that provisions exist

11 for judicial review by the state of the validity of th,e

12 procedures used., But I think your way is as good.
.

13 COMMISSIONER ASSELSTINE: Okay.

14 CHAIRMAN PALLADINO Do you have that?

15 COMEISSIONER ASSELSTINE. I can read it again.

16 MR. TOURTELLOTTEs I will get it from him

17 later.

18 CHAIRMAN PALLADINO: Okay, and then we would

19 cross out that last sentence?
COMMISSIONER ASSELSTINE: That's right.

20

21 CHAIRMAN PALLADINO: And there is an "and ", a

22 correction that has to be taken.
COMMISSIONER ASSELSTINE4 Right. Tha t 's righ t.

23

24 COMMISSIONER AHEARNE: And then Marty would

25 have to put in --

ALDERSON REPORTING COMPANY,INC,
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'^\
1 MR. MALSCHs Develop the changes.

2 COMMISSIONER AHEARNE Yes, in th e section by

3 section. And I urge you not.just to have one sentence,r.

|

4 I think that a little bit more is required.
:

| 5 COMMISSIGHER ASSELSTINE: Yes, I think that's
f
l

| 6 right.
|

7 And now we have to decide to deal with the TV A
l
'

8 problem, I think, too, or any Federal certification.
I

9 One way would be to say where we say at the

l 10 end, "shall not be the s'ubject of Commission proceeding*

i

11 and shall no t be sub ject. to Federal judicial review," we;

12 could say, "shall not be the subject of a Commission

13 proceeding and shall not, except in the case of a
*(

14 certification by a Federal agency, be subject to Federal
i

15 judicial review."

| 1e CHAIRMAN PALLADINO: I think that would fix it
|
,

| 17 up.

18 MR. MALSCH: That would leave it whether an

19 action by someone like TVA is subject to judicial

20 h ea ri ng . That would depend upon other statutes in

21 existing law.

22 C05MISSIONEH ASSELSTINE: That's right.

23 MR. MALSCH: This would.not add anything.

I 24 COMMISSIONER ASSELSTINE4 That's right.
| -

; 25 CHAIRMAN PALLADINO: Do you have that written

|

|

!
~
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^
1 down?

2 COMMISSIONER ASSELSTINEs Shall not --

3 CHAIRMAN PALLADINC: I had an "unless" thought.

. 4 COMMISSIONER AHEARNE: I am uncertain on this

5 one. I had a new idea, a new thought I had about TVA.

6 COMMISSIONER ASSELSTINE: I had not either.

7 Let 's think about it. ,

8 CH AIRM AN P ALLADINO: Why don't you read it

9 again?

10 COMMISSIONER ASSELSTINE: "And shall not,

11 except in the case of certifications by a Federal

12 agency."

13 COMMISSIONER AHEARNE: Who reviews TVA's rate
~

14 setting?

15 COMMISSIONER ASSELSTINE: I don't believe

16 any body does.

17 COMMISSIGNER AHEARNE: Is it reviewable in the

18 court?
COMMISSIONER ASSELSTINEs. Their rate19

20 decisions? I don't know.

21 COMMISSIOS?A AHEARNE: I guess my position on

22 this one would be, if in the other ways the TVA acts

23 like a state agency, if those are revievable in the

24 courts, then I would agree with this being reviewable in

25 courts.

ALDER $oN REPORTING COMPANY,INC,
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1 On the other hand, if they are no t, I would

2 not want to extend this as a novel principle.

3 COMMISSIONER ASSELSTINE: Yes.-

4 MR. MALSCH: I think as I read this, this

5 sim ply leaves existing law untouched on Federal judicial

6 review of people like TVA.

7 COMMISSIONER ASSELSTIKE: But we ought to be

8 able to find out easily enough how their rate-setting

9 actions are done and whether they are subject to Federal

10 judicial review. I think we can do that pretty quickly.

11 MR. TOURTELLCTTE: Is it covered to say,

12 "shall not be subject to Federal judicial review in any

13 action brought under the provisions of this Act?"

14 MR. MALSCH: I am concerned that would raisa a

15 loophole for state certifications. It would create some

16 kind of collateral, a judicial review proceeding that

17 was separate from NBC procedure is still in Federal
i

18 courts. -

19 x COMMISSIONER AHEARNE: Yes.

20 CHAIRMAN PALLADINO: How did you have it, Jim,

21 again? Could you read the whole phrase?

22 COMMISSIONER ASSELSTINE: Sure. "Shall not be

23 the subject of a Commission proceeding and shall not" -

24 and then I would add in after that - "except in the case

25 of certifications by a Federal agency, be subject to

ALDERSoN REPORTING COMPANY,INC,
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(~S 1 Federal judicial review."

2 CHAIRMAN PALLADINO: And your concern is?
.

i 3 COMMISSIGNER AHEAR3E: My concern is that if7-
'

4 TVA is not now subject to Federal judicial review for

,
5 its other actions in which it acts like a state - for
6 example, it sets its own rates - then I would not want

7 to have us be breaking new ground.

'

8 COMMISSIONER ROBERTS: I don't think TVA sets

9 its own rates.

10 COMMISSIONER AHEARNE: Sure they do.

11 COMMISSIONER ROBERTSs They appear before the

12 Tennessee Public Utility Commission.

13 COMMISSIONER AHEARNEs Do they?
, . -

'

14 COMMISSIONER ROBERTS Sure they do.

15 COMMISSIONER AHEARNE: I thought they set

16 their own ra te s.

-

17 COMMISSIONER ROBERTS: No, absolutely not. I

18 only speak as a Tennessean. I don 't know wha t they de

19 in other states. They do not set their own rates.

20 CHAIRMAN PALLADIN04 Well, how long would it
!

21 take to see whether this would give any problem?
|

22 COMMISSIONER ASSELSTINE: I would think we

23 could find out real quick exactly how they set their
!

24 rates and to what extent their decisions -- or how their

25 rates are set and to what extent those decisions are

!
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t'' 1 subject to any Federal judicial review.

2 COMMISSIONER AHEARNE: Yes.

3 CHAIRMAN PALLADINO: Can we agree to put this,-s

''

4 in unless Marty Malsch finds that this interfers with

5 other provisions of the lav 7

6 COMMISSIONER AHEARNE: Yes.

7 CONMISSIONER ASSELSTINE: Yes.

8 COMMISSIONER AHEARNE: Or strikes new ground.

9 COMMISSIONER ASSELSTINE: Th a t 's righ t, yes.

10 COMMISSIONER AHEARNE: We could always send

11 Jim Asselstine up to explain to the Honorable Senator

12 from Tennessee why it was t hat we thought it would be --

13 (Laughter)

14 COMMISSIONER ASSELSTINE: I have a strong

15 interest in making sure that we do that one right.

16 (Laughter)

17 MR. HALSCH: We can also say specifically in

18 the section analysis that this is not intended to create
d

19 any new rights in dealing with Federal courts which do

20 not already exist.

21 CHAIRMAN PALLADINO: I think that would be

22 good to put in.

23 COMMISSIONER ASSELSTINEs That's right.

24 CHAIRMAN PALLADINO: Any more on page 87t_

25 COMMISSIONER ASSELSTINE: I have one on page

s
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1 12, the fourth line from the top just change'

2 " paragraphs" to " subsections."
.

3 CHAIEHAN PALLADINO: Somewhere along the line ,

,
;

4 I lost you, insert -- I am sorry, I was not with you. I

5 was looking for something else.

COMMISSIONER ASSELSTINE: Yes. On page 12,
6

the fourth line from the top the first word just change7

8 " paragraphs" to " subsections" since they are subsections
.

9 rather than paragraphs.

CHAIRMAN PALLADINO: Let's see, I don't know
.10

11 if we had one on page 11. Okay, where are we, in the 10

12 to 15?

ER. TOURTELLOTTE: Ten to fifteen, yes.
13

MR. HALSCH: I had a suggested change on page
14

15 15, paragraph d(2) next to the-last line, add language

16 so that it would say, the period of renewal, "any

17
outstanding fee for the renewal application of issuance

rhall become due and payable by the applicant for the
18

.

19 site permit . "

COEMISSIONER AHEARNE4 Yes. Say that one
20

21 again, Marty?

MR. MALSCH "Any outstanding fee for the
22

renewal application of issuance shall be come due and
23

24 payable by the applicant for the site permit.'"
That makes it, I ,think, a little more clear

25

A.

.
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'''- 1 tha t it is a two-stage kind of operation.

2 CHAIRMAN PALLADINO: There is sort of a

3 related one at the bottom of page 14, the second-last,_

''
4 line on the page. It talks about the fee and there may

5 have been fees related to amendments. I was going to

6 suggest using the similar wording and say, "Any

7 outstanding fee shall become immediately due and

8 payable." That would cover all possible fees.

9 COMMISSIONEP ASSELSTINE: Yes.

to CHAIRMAN PALLADINO: Where are.we now?
,

11 MR. TOURTELLOTTE: Sixteen to twenty.

12 COMMISSIONER ASSELSTINE: I have one on page

13 18 . .
,.

- 14 CHAIRMAN PALLADINO: Incidentally, I have a

15 similar change on the bottom of page 17, the last line.

16 COMMISSIONER ASSELSTINE: Yes.

17 CHAIRMAN PALLADINO: It says "the fee." I

18 would suggest, "sny outstanding fee."

19 MR. MALSCHs Right. I have a similar change

20 on paragraph d(2) on page 18, the same language.

21 COMMISSIONER AHEARNE: Let's sea, on page 18

22 where it says, "any outstanding fee?"

23 MR. HALSCH: Right. Again , "f or the renewal

'

application or issuance --(Inaudible)24

25 COMMISSIONER ASSELSTINE: On paragraph d(1) on

, _ .
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1 page 18 just add the word "a" before " construction

2 permit" in the second line of that paragraph.

3 And the other question I had --
,

4 MR. TOURTELLOTTE: Excuse me, I am sorry, I am

S still back here. What was that?

6 COMMISSIONER ASSELSTINEs Page 18, paragraph

7 d(1), the second line of para, graph d(1) just put in the

8 word "a" before " construction permit."

9 Then I had a queston on that. Should we also
,

10 include operating license? Is it possible that you

11 would have the situation where you had a construction

12 permit issued for a design before a design approval was

13 obtained and later on you would want to take advantage

14 of the design approval in the operating license

15 proceeding. It is more a transition kind of --

16 MR. MALSCH: Yes, I had the same question. On

17 the next page we talk about amendments approved the

18 Commission shall apply to a pplication for construction

19 permit or combined CP/0L. I had a similar question

20 whether amendments ought to be able to be applied to OL

21 applications.

22 CHAIRMAN PALLADINO: Where are we again, Jim?

23 I am sorry.

24 COMMISSIONER ASSELSTINE4 Mine is on page 18.

COMMISSIONER AHEARNEt So, tell m e --
25

.
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''
1 COMMISSIONER ASSELSTINEa What we say is that

2 you can reference and aprova design in a construction
,

. . 3 permit or the combined construction permit and operating
1
'

4 license.

5 CONEISSIONER AHEARNE: Right.

6 COMMISSIONER ASSELSTINE: And my question was,

7 is it possible that you . might have the situation for a

8 design where you had the permit, construction permit,

9 issued before the design became an approved design

10 within the meaning of this Act.

11 That is, you might not have as fully a

12 complete design or you might not have the design

13 approval yet, but that the design approval would be
n

14 granted af ter the constructon permit but before the

15 operating license proceeding.

16 And would you not also want to at least

17 provide the opportunity then to take advantage of the

! 18 approved design in the operating license proceeding?

19 That is in essence, you would have upgraded the approval
'

. 20 of the design between when the CP was issued and when
I

21 someone would file an application for an operating

22 license.

f 23 COMMISSIONER AHEARNE: The only difficulty I

24 would think to start with is that since -- you are not
_

25 talking about a plant that is under constru ction.

|
|
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"'
1 COMMISSIONER ASSELSTINE: That's right.

2 COMMISSIONER AHEARNE: And then the design

3 approval is given.
3

4 COMMISSIONEE ASSELSTINE: That's right. For

5 example, say you had one of the combustion plants that

6 is built according to whatever their desi7n, System'80

7 design. Then they come in with the necessary
. .

8 information to get the standardized design approvel. ;

9 Then why should not those applicants that are building

10 the plant according to that design be able to take

11 advantage of that approval?

12 . COMMISSIONER AHEARNE: But you would have to

13 have some mechanism, additional' review mechanism, though

14 to ensure that any modifications that were made in

15 getting to that design approval were also then mad e back

16 into that plant under construction.

17 COMMISSIONER ASSELSTINE: Tha t's right.
|

18 CO MM ISSIO N ER AHEARNE: See, I foresee the

19 design approval process as being one of the usual

20 negotiation between NRC and the applicant, which would

21 lead to some modifications.

22 During that process of modification a plant

23 that is under construction with the previous version of

24 tha t -- the y obviously had to have gotten started with

25 plans, et cetera, a lot before.

|
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'^^
1 COMMISSIONER ASSELSTINE: Yes.

2 COMMISSIONER AHEARNE: It could be

3 substantially before.c
( '}'

4 COMMISSIONER ASSELSTINE: It could be, and I

5 guess the advantage would only accrue if you basically

6 used the approved standardized design. That is, if they

7 vent back and made the changes.

8 COMMISSIONER AHEARNEs Ye s , a nd tha t is what --

9 COMMISSIONER ASSELSTINE: Otherwise you would

10 not get any advantage. They could reference the design

11 but you would still have open issues whether there are

12 deviations or departures from that approved design that

13 are acceptable.
,...

14 COMMISSIONER AHEARNE4 Ies. I would have to

15 re-think through and re-read this stuff to see what. kind
:

16 of credit you are giving to this. I agree with you that

17 in concept that sounds right.

18 I would have to think through what is it that
.

*

19 you are now voiding that previously would have been in

20 the operating license hearing by saying, "Ah, but they

21 now have this approved design."

22 COMMISSIONER ASSELSTINE: I think all you are,

23 voiding are the issues that really were addressed or

24 could have been addressed in the design proceeding, so

i 25 that if they conform the design for the plant under

|
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^^ 1 construction to the design, they get a benefit. If they

2 don't, then they don 't.

3 The though t just occurred to me that from a
,_

- 4 flexibility standpoint this m;ight be overly rigid.

5 COMMISSIONER AHEARNE: As I say, it sounds

6 right.

7 COMMISSIONER ASSELSTINE: Yes.

8 COMMISSIONER AHEARNE: But I have to look at

9 how it fits.
'

10 MR. MALSCH': It just occurs to me on a related

11 point, the provision in ,the bill that prohibits

.

12 relitigation of issues previously decided would insofar
,

13 as designs are concerned prohibit relitigation of issues
-

_.

14 previously decided in a design proceeding under 194

15 That section does not specifically require

16 that the application reference the design approval.

17 COMMISSIONER ASSELSTINE: That is true, it

18 doesn't.'

19 MR. MALSCH: So, as written, even though the

20 OL application has not referenced the earlier design

21 approval, it just so happened that a design issue that

22 arose as a result of the earlier design approval

23 proceeding, it rould not be relitigated in a hearing or
24 would not be subject to modification by the agency

25 absent the special showing.
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/~' 1 COMMISSIONER ASSELSTINE: So it might not be

2 necessary to reference the opera ting license.

3 MR. KALSCH: It might not be necessary except,s

( '

"'
4 because you have not referenced (Ina udible) the question

5 as to what the Commission intends in this regard.

6 COMMISSIONER AHEARNE: Yes.
~

COMMISSIONER ASSELSTINE: Yes.7

8 CHAIRMAN PALLADINO: You are proposing to

'
9 leave it alone?

.

to COMMISSIONER ASSELSTINE: I think what Marty

11 is saying is, if you don't say " operating license" here
,

12 you may be creating an ambiguity between the two

13 provisions.

14 NR. MALSCH: That 's righ t.

15 CHAIRMAN PALLADINO: So, how do you want to

16 change it?

17 COMMISSIONER ASSELSTINE: You would just add

18 in, "for a construction permit, and ope ra ting license or
f

19 a combined construcion . permit and operating license."

20 I am not sure it is a major point.

21 COMMISSIONER AHEARNE: I will have to say

22 ten ta tively I agree, but I have to think through how
.

i 23 tha t, as you said, fits in.

24 COMMISSIONER AHEARNE: Okay.

! 25 COMMISSIONER AHEARNE: It is another new one.

|
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~-
1 COMMISSIONER ASSELSTINE: I know it is. Yes,

2 that is right. It came to me last night as I was going

3~ through it the last time.-

(

4 COMMISSIONER AHEARNEa It sounds right.

5 COMMISSIONER ASSELSTINE: Yes.

6 CHAIRMAN PALLADINO: Can that be helped in the

7 section-by-section analysis ?

8 COMMISSIONER AHEARNE: Sure.

9 MR. MALSCH: Yes.
'

1O COMMISSIONER AHEARNE: Yes.

11 MR. MALSCHs It is the same issue, really, on

12 the next page in f(1) and (2), except here we are not

13 talking about the application of the actual design

14 approval but the application of amendments to this

15 approval, whether they could be applied to OL.

16 COMMISSIONER ASSELSTINE: That one may be a

17 lit tle diff erent in the sense that the way it is

18 formulated now, once you have gotten your CP or your

19 combined permit and operating license you d o not then

20 have to go back and fold in these other amendments

21 unless either you want to fold in the amendments or you
|
! 22 can demonstrate tha t you meet the finality provisions.

23 MB. MALSCH: Oh, I see.

24 COMMISSIONER ASSELSTINE: So, t ha t is one

25 whe re I don ' t think you want operating licenses because

i

I
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1 I think you want to provide that stability.
^'

2 CHAIRMAN PALLADINO: Are you on page 19?

3 COMMISSIONER ASSELSTINE: Yes.im

4 COMMISSIONER AHEARNE: Yes.

5 CHAIRMAN PALLADINO: Bill Reamer has a

6 suggestion under (g) in the third line. He wants to put

7 an insert and I will give you his thinking on it.

8 It would read as follows, I will start with

9 the firs line of (g), "Any application for a

10 construction permit, an oprating license or a combined

11 construction permit and operating license referencing a

12 design approval issued under this section" - and then he

13 wants to insert - "or an application for an amendment to

14 a CP, OL or CP/OL referencing a design approval," and

15 then go on, "may include."

16 COMMISSIONER AHElRNE: Say that again, now?

17 CHAIRMAN PALLADINO: The insert would be, "or

18 an application for an amendment to a CP, OL, or CP/0L

19 referencing the design approval."

20 And he says, "It occurs to me that a CP/0L

21 holder migh t need a design change during construction.

22 My change extends variance to cover that case."

23 COMMISSIONER ASSELSTINE: Yes. I think that

24 is a good point.

25 On page 19 under paragraph 3 in the next t o,
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,

1 the last line of paragraph 3 I think where we say'

2 subsection (f), that is supposed-to be subsection (e).

_
3 MR. TOURTELLOTTE: Sorry, where are you?

4 COMMISSIONER ASSELSTINE: Page 119, paragraph-

.

5 (f)3, the next to the last line where we say,

6 "requiremen ts of subsection," that is . supposed to be
t

7 subsection (e) rather than (f). The subsection letters

8 changed a couple of times.

9 MR. TO'URTELLOTTE Pages 20 through 25?

10 COMMISSION ER AHEARNE: Before you leave that

11 section, then, just to clarify my position on the

12 addition of the operating license.

13 COMMISSIONER ASSELSTINE4 Yes.

14 COMMISSIONER AHEARNE: That for purposes of

15 going forward at this time I will have to say, I am

16 against it, and if I think through it a little bit more,

17 then I could decide if I am for it.

18 COMMISSIONER ASSELSTINE: Okay.

19 COMMISSIONER AHEARNE: But at the moment I am

20 against it.

21 COMMISSIONER ASSELSTINE: Ckay. You know, my

22 own view is, I don't think it ought to hold things up.

23 I don 't think it is that big a point. But if af ter you

24 thought through it, if you think it makes sense, I think

25 it is worth doing.

s
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''s
1 COMMISSIONER AHEARNEa Yes.

2 CHAIRMAN PALLADINO: You are on pages?

3 MR. TOURTELLOTTEs Pages 20 through 25.
O .

4 CHAIRMAN PALLADINO There is one on 21.

5 COMMISSIONER ASSELSTINE: Yes, I have a couple

6 on 21, too.

7 CHAIRMAN PALLADINO: In the middle under

8 section ( b,) -- or is that (bb)?

g COMMISSI,0NER ASSELSTINE: Yes.

10 CHAIRMAN PALLADINO: The last sentence is, "In

11 determining the sufficiency of such a showing, the

12 Commission shall consider only the evidence," and the

13 suggested insert, "of the proponent."'
,.

14 COMMISSIONER ASSELSTINE Yes, that was just
,

15 left out.

16 I had a couple on 21. First, I would take out

17 the two headings where we say, " Thermal Neutron Power

18 Generation Facility" and " Standardized Design" and

19 instead just put the ne w he'ading , " Definitions" between

20 Title II and Section 201, since I think that is what we

21 are talking about in these two sections.
,

22 And second, on the definition of "substan tial

23 evidentiary showing," by having it just in one place-

24 rather than in the several different places there is a
,

25 J Attle bit different formulation f or the hearing

.
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1 provision than for the other three.''
,

2 The hearing provision does not talk about

3 proposed modifications or the final determination, it
s

4 talks about the showing of whether there is new evidence

5 sufficient to indicate that the f acility no -longer

6 complies with the Act.

7 I think to make the definition fit all three

8 places, if on the third line you change " proposed

9 modification of the final determination" to " action

10 being proposed by the proponent," then that makes*is

11 generic and it would fit in all three spots, or all four

12 spots.

And I would put closed quotation marks at the13

14 end of (bb) and (cc).

ER. TOURTELLOTTE: Well, I don't believe that
15

ordinarily quotes are put at the close. They. don't
16

17 appear that way in the Act.

COMMISSIONER ASSELSTINE: Well, I think they
18

19 do when you are talking about a section of a bill that

20 includes new elements to be put in the Act.

MR. TOURIELLOTTE: Vell, it does not make any
21

22 difference to me.
COMMISSIONER AHEARNE: I will leave that issue

23

24 to you.

CHAIREAN PALLADINO: To the lawyers.
25

-
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''T 1 COMMISSIONER ASSELSTINE: But on page 22 the

2 quotes have to come out at the beginning of the

3 Subsection 203 because that is a freestanding provision,-s ,

'

4 of this Act.

5 MR. TOURTELLOTTE: 'dhich, on what page?

6 COMMISSIONER ASSELSTINE: Pages 22 and 23

;-
7 there are quotes at the beginning of each~ of the

.

8 subsections. Since this is all a freestanding provision

9 of this bill rather than changes to the Atomic Energy

10 Act, those quotes need to come out.

11 MB. TOURTELLOTTE: On page 22 as well under

12 " Implementation," the f ourth line down should read,

13 "185(d), 193(f) and 194(e)."

14 CHAIRMAN PALLADINO: Where is this, page?

15 MR. TOURTELLOTTEs Twenty-two.

16 CHAIRMAN PALLADINOs Whe reab o uts?

17 MR. TOURTELLOTTE: Under ", Implementation" the
*

18 fourth line down, it start off, "185(d)," that is

19 correct. The next one should be "193(f)" - as in Frank ,

20 - and 194(a).

21 MB. MALSCH: I had another question on that

22 section; 195(b), 193(f) and 194(e) deal -- well, a t

23 least two of the sections deal with other than thermal
24 neutron power generation facilities.

25 And so, as drafted it is unclear whether we
;

b
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1 are talking about two sets of regula tions, one'N

2 implementing generally all the provisions of 185(d),

- 3 193(f) and 194(e), including those that may apply to

" 4 non-thermal neutron power generation facilities, and

5 then another set of regulations _.specifically dealing

6 with thermal neutron power generation f acilities.
,

7 I thought it was the latter and that would be

8 helped by simply striking the word "and" in the fourth

9 lin e.

10 CHAIRMAN PALLADINOs This is on page?

11 MR. MALSCH: Twenty-two.

12 CHAIRMAN PALLADINO: Fourth line of which?

13 MR. MALSCHs The fourth line of the new
'

.

14 section, proposed Section 203.

15 COMMISSIONER ASSELSTINE: Yes.

16 CHAIRMAN PALLADINO: And whereabouts in that?

17 MR. MALSCH: It is the fourth line, about the

18 middle of the fourth line, the word "and" a f te r " Ac t. "

19 CHAIRMAN PALLADINO: Oh, yes.

20 MR. MALSCH: Just strike it.

21 Now, another question under (b). The way it

22 is drafted under paragraph (b) we could not modify a

23 permit or license or approval for a thermo neutron power

24 generation facility until, as I read it, the regulations

25 called for by Section 203 are in effect.
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1 So, we are talking about perhaps half a year

2 to a year of hiatus.

3 COMMISSIONER AREARNE: T$h at is not supposed

.:. to be.

5 COMMISSIONER AHEARNE: I think we could> --

6 COMMISSIONER AHEARNEs After those reguitio.ns

7 are in ef fect.
,

8 COMMISSIONER ASSELSTINEa That's right.

'

9 MR. MALSCH: Yes, I suggest that we say after

10 the regulations referred to in Subsection (a) become

11 eff ective no license, permit, or approval granted

12 through this Act --
.

' '

13 COMMISSIONER AHEARNE: Right.

14 MR. MALSCHa And then I think you can simply

15 strike the end of it that says, " promulgated under

16 subsection - bish, blah, blah - until the end.

17 COMMISSIONER AHEARNEs That's right.

18 MR. MALSCH: So, it would read, " Af te r the

19 regulations referred to in Subsection (a) become

20 effective, no license, permit, or approval gran ted under

21 this Act for a thermal neutron power generation facility

22 shall be modified, except pursuant to such regulations." |

23 COMMISSIONER AHEARNE: Yes.

24 CHAIRMAN PALLADIN04 That is in paragraph (b)?

25 MR. HALSCH: Paragraph (b). I
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"5 1 CHAIRMAN PALLADINO: I did not try to get all

2 the wording.

3 COMMISSIONER ASSELSTINEa Yes, it is a good
,

'

4 change.

5 MR. MALSCH: And I would add the word " full"

6 before " site pernit" in paragraph (c).

7 MR. TOURTELLOTTE: Excuse me, Marty, with wh a t

8 did you end the sentence in (b)?

9 MR. MALSCHa My revised (b) would read this

to var: "Af ter the regulations referred to in Subsection

11 (a) become effective" - then picking up from the

12 language "no license permit or approval granted under

13 this Act for a thermal neutron power generation f acility
,-

1,4 shall be modified, except pursuant to" - and then I

15 would say - "such regulations."

16 MR. TOURTELLOTTE: Twenty-five?

17 COMMISSIONER ASSELSTINE: That is all for me.

18 MR. TOURTELLOTTEs And 26?

19 MR. MALSCH: Oh, excuse me, I had a question

20 on page 24 I am not sure how we' resolved the question

21 whether there should be mandatory ACRS review prior to

22 commencement of operation of f acilities in the case of

23 construction permits and operating license.

24 Ihe statute does not presently, still does not
_.

25 presently provide for - and I am sort of unclear how tne
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.

'S 1 Commission decided that. I thought they had been

2 inclined to putting that in but I wa s not sure.

3 COMMISSIONER AHEARNE: I thought the decision
(
'

4 was to put it in. -

5 COMMISSIONER ASSELSTINEs Yes. I would favor

6 . putting it in.

7 MR. HALSCHs Okay, the languace I would add

8 after the next to the last line af ter the semi-colon

9 after Section 194, simply the phrase, "Any proposed

to authorization to commence operation under Sect' ion
,

11 185(b)" and then go on.

12 MR. TOURTELLOTTE: Say again?
' '

13 MR. MALSCHs The phrase would be, "Any
,.

. .

14 proposed. authorization to commence operation under

15 Section 185(b)."

16 CHAIRMAN PALLADINO: What does that do for us,

17 Marty?

18 MR. HALSCH: That ends u'p in closing a

19 mandatory requirement for ACBS review prior to operation

20 for those facilities which have received a combined

21 construction permit and operating license.

22 Presumably the review by the committee would

23 parallel the review by the agency's own staff and the

24 agency itself, and cover the same issues.

25 ER. TOURTELLOTTE: That is that. That takes

|
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/TS 1 us to the section-by-section analysis.

2 COMMISSIONER AHEARNE: Before you get to the

3 section-by-section analysis I, would like a quick check

' 1
_

4 'with Marty on his paper that he sent up on the new

~

5 authority.

6 MR. MALSCH: Yes.

7 CHAIRNAN PALLADINO: Which paper is this?

8 COMMISSIONER AHEARNE: This is the February

9 8th. Now,'as I read what you said, Marty, you agreed

10 with my five items and then you added six and seven.

11 Now, as I read number eight, that is making an
- ,

12 assumption.

13 NB. HALSCH4 Premised upon the assumption. I
~

14 don't make the assumption, it is not new authority.

'

15 COMMISSIONER AHEARNE So, as far as what is

16 clearly, though, seven, the fee in the burden of proof

17 issue --

18 MR. MALSCH: That is new authority also.

19 COMMISSIONER AHEARNE: And the new authority
;

20 is valved?
.

!

21 MR. MALSCH: To valve and allocate the fees.

22 CHAIRMAN PALLADINO: I don't seem to have tha t.

23 COMMISSIONER AHEARNE And then the burden of
i

24 proof on renewal is?

25 MR. MALSCH: Would also be a change. Under

!

|
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1 current law we would be required,to place the burden on

2 the person proposing the renewal.

_ 3 COMMISSIONER AHEARNE: Proposing the renewal,

~'

4 and now the burden of proof would be on either the staff

5 or proponent.

6 MR. MALSCH: Yes.

7 COMMISSIONER ROBERTS: I was dead wrong.

8 COMMISSIONER ASSELSTINE4 States do not do it?

9 COMMISSIONER ROBERTS: Absolutely not.

10 MR. MALSCH: 'Yes, we called the TVA general*

11 counsel's office and based upon a brief conversation

12 they said cates ace not revievable. But absent

13 requiring state approvals, for example under the Air Act
?,

14 and Water,Act TVA would have to get various kinds of

15 state permits. -

16 That would be, that permitting would be

17 revievable in state courts. But rates and basic

18 decisions to build plants are not, are not judicial

19 reviewable in state courts.

20 COMMISSIONER ROBERTS: I get the same

21 information.

22 MR. MALSCH: Now, I don't know but I expect

23 the situation is the same with regard to th e Electric

24 Power Administration and people like that. I suspect

25 they are the same as TVA in this regard.

9 .

9
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' (~' 1 MR. TOURTELLOTTE: Well, their ra tes are

2 generally controlled by their commitments on bonding

3 authorities, th a t they have to receive a certain rate of
A
"

4 return on the investment and they cannot exceed that,

5 generally.

6 COMMISSIONER AHEARNE: I am very familiar with

7 the way they set their rates. And thosts rates are set

8 by their power marking administrations, and they are

9 essentially se t by the Federal government. And the only

10 review that is done is an internal review within the
11 Energy Dep ar tm en t . And FERC does have authority to

,

12 review the rate, certain elements of the rate. But it

13 is not revievable in courts. Congress reviews it.
.-

14 CHAIRMAY PALLADINO: So, what does that do to

15 that section that we modified? I guess it was on page 8.

16 MR. MALSCH: I think the section is okay, but

17 I think it emphasizes the importance of explainine in

18 the section analysis that this is not intended to confer
,

19 EDY additional rights to Federal judiciary review

20 (Inaudible).

21 COMMISSIONER AHEARNE: Gee, I would have said

22 the conclusion is to put this phrase in.

23 MR. MALSCH4 Well, the phrase simply says -- .

24 COMMISSIONER AHEARNE: See, at the moment I

25 think what TVA has said is that the decision to build
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''
1 plants is not revievable by the state.

2 MR. MALSCHs Right.

3 COMMISSIONER AHEARNE: And what we are really-

4 saying is that that is the fundamental question that we

5 are allowing states or other agencies to examine. And

8 so I don't understand why that phrase should even be in

7 there because it would at least carry the implication

8 tha t we are saying , "Yes, that is now revievable."

9 So, that is new authority.

10 COMMISSIONER ASSELSTINE: Are those

11 determinations for TVA revievable in the Federal courts? .

12 MR. MALSCH: I don't know.

13 COMMISSIONER ASSELSTINE4 Tha t is the question.
<

14 COMMISSIONER ROBERTSt I was told not.
,

15 COMMISSIONER ASSELSTINE: They are not

is revievable in the Federal courts.

17 MR. MALSCH: Like decisions within the plant

18 would be revievable from the sense of the obligation by

19 TVA to do a NEPA impact statement under some other

. 20 Federal law. I don 't know if it is revievable as a
1

21 matter of something internal to the TVA sta tute.

22 COMMISSIONER AHEARNE: My initial conclusion

23 is not to have the phrase in unless there is some little

24 bit more research that leads to the conclusion we are
25 not adding additional. It sounds like we are opening

*'
.
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p 1 something that is not open.

2 MR. TOURTELLOTTE: So, what do we do on that

3 page?

4 CH AIRM AN P ALLADINO: Unfortunately, I did not

5 try to keep -- was that on page 87
.

6 MR. MALSCH: Another option would be to simply

7 say, to have the present language, "Shall not be

8 subject, the Commission proceeding,,shall not be the

9 subject of f ederal judicial review," and th en provide,

10 however, "that nothing in the sedion shall affect any

11 existing provisions with regard to judicial review of

12 Federal agency action."

13 COMMISSIONER AHEARNE: That would be fine.
c

14 CHAIRMAN PALLADINO: That would be fine. You

15 got that? -

16 MR. TOURTELLOTTE: No.

17 MR. MALSCH: I am not even sure I have it

18 myself.
,

19 (Laughter)

20 COMMISSIONER ASSELSTINE: Provide, however?

21 MR. TOURTELLOTTE: We originally had, "except.
,

22 in the case of certification by Federal agencies."

23 . CHAIRMAN PALLADINC: They are changing that

24 now.
,

25 MR. TOURTELLOTTE: And changing that to

.
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(~) 1 something else. And what is this something else?

2 CHAIRMAN PALLADIFO He is trying to write it

3 and he is going to give it to you, going to give it to
O~

4 us, all of it.

5 MR. HALSCHs I ha ve something lik e this,

6 "except tha t nothing shall affect any provisions, any

7 existing provisions of law other than Section 189(e)

8 which may provide for Federal judicial review of Federal

9 agency action."

10 CHAIRMAN PALLADIN0s It did not sound like the

11 first time.

12 COMMISSIONER AHEARNE: He has gotten a lot

13 more complicated.

/^s
14 CHAIRMAN PALLADIN0s Are you going to work on

15 that?
.

16 MR. MALECHs I think I have the idea.

17 MR. TOURTELLOTTE: I hope it does not grow

18 more complicated with more time.

19 (Laughter)

20 CHAIRMAN PALLADINO: It sounded good the way
i

21 you first said it, Marty.

22 MR. MALSCH: Maybe I thought about it too much.

23 CHAIRMAN PALLADINO: Something like, "Nothing '

( 24 in this Act shall affect the existing --

25 MR. MALSCH: I think I just said, "Nothing in

s
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,e 3, 1 the Act shall affect existing provisions for Federal

2 judicial review of Federal ageny actions."

3 CHAIRMAN PALLADINO Yes. And would tha t not
() '

"
4 do it?

5 MR. MALSCH: I think it would. I added an

6 elaboration to make clear that existing law did not

- 7 include 189(e) because we have a sort of circular
8 operation. That is probably an unnecessary caution on,

9 ay part.

10 CHAIRMAN PALLADINO Well, do you have that

11 vritten down so you can give it to Jim?

12 MR. MALSCH: Yes.

13 ' CHAIRMAN PALLADINos Are we ready for the

14 section-by-section analysis?
,

15 COMMISSIONER AREARNE Let me just summarize

16 tha t. I 'vould conclude that the changes that this bill

17 would make to what is available under existing law then

18 is that you can issue a construction permit without

19 limits on when it starts of finishes.

20 The construcion permit hearing would not be,

!

i 21 necessary if no interested person requested a hearing.

22 We could label a licensing document as a combined CP/01

23 but it is just a label.

24 CHAIRHAN PALLADINO: What do you mean by tha t ?

25 COMMISSIONER AHEARITE: Well, Marty's paper

._
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''
1 says that what we could do under current la w would -

2 probably rule changes - issue a document to the licensee

_ 3 which would have the same practical effect as its

~

4 combined CP/0L, but we could not label it as CP/0L.

5 This law would enable us to put this label on it.-

6 CHAIRMAN PALLADIN04 I think there is a more

7 fundamental difference and that is that the law says

8 there shall be two steps, a CP and an OL.

9 MR. MALSCH: That is true.

10 CHAIBMAN PALLADINO: And it is more than just

11 a labeling. There shall be two steps. And this says we

12 are authorized to have one step. I think that is a

13 fundamental difference, labeling not being the major
g.
'_ 14 point.

15 MR. MALSCHs Well,'it may be the improper

16 terminology but as we have established in the bill, it

17 is still a two-step process. The second step is not

18 called an operating license, it is called a review prior

19 to commencing of operation.

20 CHAIRMAN PALLADINO: It is a multi-step

i 21 process. There are many things that have to be done.

22 It is a one-step process that says if there is something

23 you could not have treated before and did not, you can

24 have another hearing. That is all it says. It does not

25 make it a separate step. But it is not a new action, it
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<N 1 .is not a new license. It is not a new piece of paper.

2 MR. HALSCH: I think --

3 COMMISSIONER GILINSKYa Well, the re is a
O '

''
4 Commission approval involved.

5 CHAIBMAN PALLADIN0s Yes, Commission approval.

6 MR. YALSCH: Yes.

7 COMMISSIONES GILINSKY: So, it is a two-step
,

8 process.

9 5R. MALSCH: Yes. I think under the APA that

10 second stap would be called under the APA a license,

11 even though it would not be av type of license that the

12 Department of Energy contemplates, like a construction

13 permit or a design permit. But it is a kind of approval.
rm

14 I think if you have to put it into a category

15 of the Administrative Procedure Act you put it into a

16 license category.

17 CHAIRMAN PALLADINO: I don 't understand, the

18 law says here you have to have two steps, and now it

19 says you may have one step, or you may have combined

-

20 CP/0L.

21 I think there is a fundamental ch ange and I

22 don't think we have the authority un der existing law.

23 COMMISSIONE3 ASSELSTINE: And there is no

24 approval, no formal licensing step that is required in

25 the absence of a request for a hearing that satisfies
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.^s 1 those requirements. There is a determination that the

2 plant is ready to operate.

3 MR. MALSCH: I thought there was some kind of_

"
4 determination called for.

.

5 COMMISSIONER ASSELSTINE: Yes, I think you are

6 right, there is.

7 COMMISSIONER GILINSKY: If it is not, in which

8 case it raises a lot of other questions.

9 COMMISSIONER AHEARNEs And then to go on, we

10 can delegate NEPA power and alternative source

11 determinations to other agencies that e:tends the Sholly

12 provisions to CP amendment, CP/01, design a pproval and

13 site permits. It gives authority to issue site permits

14 to anyone that is, rather than just to an applicant to

15 construct a plant.

16 We can therefore issue site permits

17 unconnected to CP completion dates. We can vaive and

18 allocate these and it puts the burden of proof on those

19 opposed to renewal.

20 MR. MALSCH Right. That's right.

} 21 COEMISSIONER AHEARNE: Those are the

22 fundamental changes.
1

23 MR. HALSCH: That's right.

24 CHAIRMAN PALLADINO: There are a couple more,
,

25 though. I think that we have authority to bar
~
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rS 1- relitigation of issues that have been raised.

2 MR. MALSCHa I think it is possible we can do

3 that under existing law. What I have said here is that, ,

'

4 it resolves -- it is not entirely clear but I think we

5 could probably --

6 COMMISSIONER AHEARNE: Marty's paper goes on

7 to point out that there are a number of areas which

8 would be made clear.

9 COMMISSIONER ASSELSTINEa Right.

10 CHAIRMAN PALLADINO: Well, that was the next

11 point vase it gives no credit for instances in which

12. NRC's current authority is ambiguous and that

13 administrative action runs' the' risk of judicial reversal
,.

14 with its attendant costs.

15 COMMISSIONER AHEARNE Yes. Rut to be fair to

16 Marty, what I had asked him was, give me a list of the
~

17 items permitted or required under the proposed bill

18 which could not be done --

19 COMMISSIONER ASSELSTINE: Yes, that is true.

20 COMMISSIONER AHEARNE: -- under the current
4

| 21 statutes.

22 COMMISSIONES ASSELSTINE: Yes.

23 COMMISSIONER AHEARNE: Ar:d his paper does

24 point out, here are these other items, that there could

25 be doubt about and argued.
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|

r', 1 COMMISSIONER ASSELSTINEs Yes.

2 COMMISSIONER AREARNE: And if the bill were to

3 he accepted, then that would remove that cost argument.,
,

'

4 COMMISSIONER ASSELSTINE4 Yes, it is very

5 true, there really are two categories of items. One

6 where we all recognize that there is not the authority

7 now, and second, whether ambiguities or uncertainties

8 that are involved would be resolved.

9 COMMISSIONER AHEARNE4 Yes.

10 CHAIRMAE PALLADINO: Also, it gives us

11 authority to consider costs. And I am not sure --

12 COMMISSIONER ASSELSTINE Again, that is one

13 of the areas where there is.some uncertainty.
s k

'
14 CHAIRMAN PALLADINO: It gives us authority to-

15 clear up uncertainties.

16 COMMISSIONER AHEARNE: Yes.

17 "0MMISSIONER ASSELSTINEs That is true, yes.

| 18 MR. MALSCH: I have also appended two other

19 categories, new restrictions, things that we could do

20 now that we would not be able to do; and new
i

21 requirements, things that we are not required to do.

- 22 COMMISSIONER AHEARNE: Right.

23 MR. MALSCH: (Inaudible)

24 COMMISSIONER AHEARNE: Yes. My question was,

25 I just want to make sure that I understood the answer

ALDERSON REPORTING COMPANY,INC.

400 VIRGINIA AVE, S.W., WASHINGTON, D.C. 20024 (202) 554 2345



* *

54

r~) 1 becuse I am certain that that is going to be a question
._

2 ve vill be asked.

3 ' COMMISSIONER ASSELSTINE: That's right.,,

I
~

4 COMMISSIONER AHEARNE: And we ought to

5 understand it.

6 CONNISSIONER ASSELSTINE: Yes.

7 NR. MALSCH: The only other additional item is

8 the question about hearings, how you' view the current

9 s ta tu te .

10 COMMISSIONER AHEARNE: But again, that is one

11 of these areas where it is unclear, and this would clea r

12 up the ambiguities.

13 MR. HALSCH: People may differ as to whether --
,

14 COEMISSIONER ASSELSTINE: It is unclear, that

15 is true.

16 - CONHISSIONER AHEARNE: That is characteristic

17 of anything that is unclear.

18 (Laughter)

39 CHAIEMAN PALLADINO: Incidentally, we should

20 not give the appearance that clearing things up is not a

21 dsesirable thing to do.

22 MR. MALSCH: Oh, no, in some areas it is

23 highly desirable. In many of the areas covered by this

24 bill there migh t be a substantial reluctance to proceed

25 in the absence of some firm clarification (Inaudible)
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] . 1 COMMISSIONER AHEARNE: That's rig ht, yes.

1 2 CHAIRMAN PALLADINO: Okay. Now are we ready

3 for the section-by-section analysis? Do you want to gon

4 by five pages again?

5 MR. TOURTELLOTTE: If we can. The first five

6 pages.

l
-7 CONFISSIONER ASSELSTINE: There is one on page '

8 2, the third line, just take the "s" off the end of
I

i
9 " completions."

l

i
10 I have one on page 5.' The third line up f rom

11 the bottom, " Evidentiary showing as defined in Section
,

12 201 of the Act," ra ther than "this subsection."

13 COMMISSIONER AHEARNE: All right. My question
r
(_ 14 really relates to the explanation that is given here and

15 then it is picked up again in several othee r places. I

16 had a lot of problems with the explanation that is given.

17 CHAIRMAN PALLADINO: What pages are you on?

18
'

COMMISSIONER AHEARNE: This is now page 5 and

19 runs on to six and seven. And I guess basically I can't

20 accept this explanation.

i 21 The vsy I read this, it is expanded the

22 concept of a proceeding which we are talking about to

23 informal NRC staff reviews. It goes on to say tha t the

24 Commission and therefore the staff cannot initiate
25 efforts absent the substantial evidentiary showino which
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.

includes that the information they can have accessible/%. 1

2 to them is that which a court of the United States can
3 use in taking judicial notice of it.

.,

I think that this is , the strictores tha t are~ 4

5 placed upon the staff or its ability to review issues as
6 described here, are so tight that it would be very, very

7 dif ficult f or them to review new issues., And I for one

8 cannot accept tha t .
.

9 CHAIRMAN PALLADINO: What makes it difficult

'

10 for them to revie'v new issues?
COMMISSIONER AHEARNE: Page 5 to 6 of the

11

12 section-by-section analysis.
-

It is expanding the concept of what is covered
13

I to informal staff reviews. What the staff does whenever
14

15 it looks at new issues to start with is an informal
16 review. It restricts the initiation of efforts. It

17 says, "The Commission shall not initiate efforts to

18 consider modifications."
Initiating an effort to consider a

19

modification is the staff beginning to review a nev20

21 issue. And prior to the staff initiating this effort,

in other words, prior to them starting an informal staff22

23 review, they have to have made the substeantial

24 evidentiary showing. They have to start using theJ

standards of judicial notice.25

I

i
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(N 1 I can't accept that.

2 MR. TOURTELLOTTE: I don 't kov that that is

3 accurate, is it?
,

4 COMMISSIONER AHEARNE: Well, it is what it

5 says.

6 MR. TOURTELLCTTEs Well, I mean, is it not

.7 more accurate to say there that the Commission shall not

8 commence a proceeding?
,

9 COMMISSIONER AHEARNE: It doesn't say that.

10 MR. TOURTELLOTTE: I know it doesn't.

11 COMMISSIONER AREARNE: It says the Commission

12 shall not initiate an effort.

13 _ MR. TOURTELLOTTE: Well, what I am suggesting
_

)14 is perhaps the way to fix it is to take out the wordss

15 "not initiate efforts or," because I do not think that.

16 is what is intended.

17 COMMISSIONER GILINSKY: You mean initiate
,

| 18 efforts or?
:

19 COMMISSICNER AHEARNE: Yes.

i
20 COMMISSIONER ASSELSTINEs Yes, th at is righ t.'

l

| 21 Shall not commence a proceeding.

| 22 MR. TOURTELLOTTE: I am sorry, " initiate
|
'

23 efforts or?"
(

24 COMMISSIONER AHEARNE: Now, you are

25 expanding. That same concept is embedded in three other
|

|
| -
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1 places. I guess I am more concerned at this moment by^
,

2 how well embedded in the section-by-section analysis is -

3 that concept because whoever wrote those words certainly

4 had in mind a much, much thighter constraint on the

5 staff than I had thought we had in mind when we were

6 discussing it at the table before.

7 I am not sure how pervasive that is in the

8 section-by-section analysis. But I know there are at

9 least two other places where that same --

to COMMISSIONER ASSELSTINE: Yes, it is in three

11 places; that is right.

12 COMMISSIONER GILINSKY: Let me ask you, what

13 do you mean when you say a prior proceeding would

14 include any informal NRC staff review of an application

15 which has resulted in final determinations with repect

16 to that application?

17 dR. MALSCH: That would mean that a decision

18 made by the Commission, let's say, in an uncontested CP

19 case --

20 COMMISSIONER GILINSKY: on the basis of a

21 review?

22 MR. MALSCE: Yes, a decision, let's say, by

23 the Commission to grant a CP in an uncontested case

24 would be entitled to the same weight in terms of

25 preventing relitigation as would a decision made by a
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^-
1 licensing board in a contested proceeding.

2 COMMISSIONEP AHEARNE: Why isn't it merely

3 restricted to uncontes ted -- f rankly, the phrasep,,,

~

4 " informal staff review" has caused me to get a little

5 concerned. It seemed to be an odd way of saying what

6 you just said.

7 MR. MALSCH: I just thought of putting in'here

8 exactly v. hat I have just said.

9 COMMISSIONER AHEARNE: Yes.

10
'

COMMISSIONER ASSELSTINEa That was my

11 impression of . what intended is something th at

12 constituted a final determination where you did not

13 otherwise have a formal proceeding such as, for example,
..

14 in an uncontested CP proceeding.

15 That would be a proceeding, but under the

16 formulation of this bill you would not have a hearing or

17 a n y thin g , it would be that final staff review.

18 COMMISSIONER AHEARNE: Well, are you

19 essentially saying that this covers contested hearings,

20 uncontested issuances of certain categories and
,

21 rule-making?

22 COMMISSIONER ASSELSTINE: Let's see --

23 MR. MALSCHa It would cover design approval

24 rule-making.

25 COMMISSIONER ASSELSTINEa Yes, th at 's righ t.

|

I

|
t
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3 1
It wouldn't cover other rule-makings .

~

2 MR. MALSCH: Well, other rule-makings would be

3 covered by our existing provision.
,

COMMISSIONER ASSELSTINEa That 's right.'

4'

5 MR. MALSCHs So, you can leave the rule in, in

6 a licensing proceeding.

COMMISSION ER ASSELSTIN E s That's right, yes.
7

8 And that would be it.
COMMISSIONER AHEARNEs W ell, wait . Remeaber,~ '

9

this goes far beyond what you cannot challenge in a10

11 proceeding. Really,this would say that the staff cannot

12 --

MR. MALSCH: That's right.
13

COMMISSIONER AHEARNEs So, I guess I would
14

like to see more clearly spelled out what it is, what
15

kinds of determinations are now those that the staff has16

to make this substantial evidentiary showing before ther
17

are allowed to (Inaudible)18

MR. MALSCH Now, basically it would appear
19

from prior discussions and soundings as though the staff
20

could initiate actions to gather information.
21

COEMISSIONER AREARNEs That is what I thought.
22

COMMISSIONER ASSELSTINEs I would agree with
23

24 that.

COMMISSIONER AHEARNE: That is not what this
25
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-

(]) 1 says.

2 COMMISSIONER ASSELSTINE: Yes.

3 MR. MALSCH: It the lic,ensee involved insistedO
^ ")

4 on a formal . order, then at that stage the staff would

5 have to meet the evidentiary burden.

} 6 COMMISSIONER AHEARNE: Not if the licensee
i

"
7 said, " Hey, do you know that your staff is looking at

,

8 this issue?" That is not what --

9 MR. MALSCHa No, right.

10 COMMISSIONER AHEARNE: It is the staff wanted

11 to have an action taken.

12 MR. MALSCH: Yes.

13 COMMISSIONER AHEARNE: That is if the licensee
,

14 balks then they have to aake a -- I would agree with

15 that part.

16 CHAIRMAN PALLADINO: I'm sorry, go ahead.

17 COMMISSIONER GILINSKY Well,. if a proceeding

18 includes a staff review, then it does not help to remove

19 the words " initiate efforts" in the first sentence. ,

i

20 COMMISSIONER ASSELSTINE: Yes. That is right,

21 you have to spell out what is included.
i

22 COMMISSIONER GILINSKY: Pecause commencing al

i

23 proceeding could mean initiating a staff review.
4

24 COMMISSIONER ASS ELSTIN E,4 That's right., You,

25 need both things.

!

ALDERSoN REPORTING COMPANY,INC,

| 400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345
|

.

-_ _

_ _-- _-

'



62* *

1 COMMISSIONER AHEARNE: As I pref aced this" ()
2 remark, I found I can't accept this. And I feel it has

3 to be rewritten. And rather than just retooling it,

(#)

4 here, I would just like to see a rewrite that focuses on

5 what I had thought we had discussed before.

6 COMMISSIONER ASSELSTINE4 Yes.

7 CHAIRMAN PALLADINO: And what is that?

8 COMMISSIONER AHEARNE: That was that the staff

9 can look at issues and review issues, but at the stage

10 where they wish to have an action taken with respect to-

11 licensees, that is when they have to be able to make

12 this showing.

13 COMMISSIONER ASSELSTINE: That's right.
,n
(. 14 CHAIRMAN PALLADINO4 As a matter of fact, that

15 farst step is necessary so they can offer the

16 evidentiary information.

17 COMMISSIONER ASSELSTINE: That's right.

18 COMMISSIONER AHEARNE Well, I think so.
1

19 CHAIRMAN PALLADINO: Yes.

20 COMMISSIONER ASSELSTINE: This was in the last

21 d ra f t, by the way, of the section by section.

22 COMMISSIONER AHEARNE: We did not discuss the

23 section by s ec tion .
I

24 COMMISSIONER ASSELSTINE: Yes, that is true.

25 But it is the one that was in the draft. Yes, that is

.
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1 true.
)

2 CH AIRM AN P ALLADINO: How far does this go, all

3 the way to --

e i
'#'

4 COMMISSIONER AHEARNE: Well, that goes up to --

5 CHAIRMAN PALLADINO: Page 7?

6 COMMISSIONER AHEARNE: -- page 7, and the.same

7 concept comes up, I guess Jim said, two other places.

8 COMMISSIONER ASSELSTINE: Two other places,

9 design approvals and site permits, yes.

10 MR. TOURTELLOTTE: So, we are going to get a
,

11 rewrite of that?

12 CHAIRMAN PALLADINO: Well, now let's see who

. .

13 is going to do the rewriting, Marty?
r
k

.

14 MR. HALSCH I will volunteer for that.

15 CHAIRMAN PALLADINO: Marty, in the middle of

16 page 6 I have a suggested insert, and I think it will

17 still stand. This is af ter the line that says,

18 " Reasonable inferences that can be drawn from that

19 evidence." The suggested insert was, " Hoverer, any

20 party can present and the Commission can consider

21 argument on the validity of sufficiency of that

22 evidence."

23 This would enable consideration of arguments

24 pro or con on the validity of sufficiency.
-

25 COMMISSIONER ASSELSTINE: I think you are

i
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-1 almost getting to the point where you beginning, then,

2 to have a hearing on whether to have a hearing, a little

3 bit.
O,
~'

4
,

What you are going to do then is say, "Well,

5 anyone else who is interested at that point can submit

6 whatever arguments they want to make." Then you are

7 almost into a two-step process rather than just focusing

8 on what has been submitted by the proponent.

g CHAIRMAN PALLADINOS Well, you may get some

10 benefit from it.

11 MR. MALSCHs There is no problem with the word

12 " sufficiency," it is the word " validity or" tha t raises

13 that question.

34 CHAIRMAN PALLADIN0s What?

15 MR. NALSCH: I say there is no problem in that

18 regard with the word "suf ficiency," you can argue about

17 the sufficiency of the evidence. I guess the question

18 is raised about the word " validity."

j 19 COMMISSIONER ASSELSTINE Th a t 's righ t . I

20 quess I would accept it with the deletion of "vnlidity."

21 CHAIRMAN PALLADINO All right, on the

22 suf ficie ncy.

|
23 COMMISSIONER ASSELSTINE: Yes.

24 CHAIRMAN PALLADINO: Well, you ar e going to

25 rewrite that whole section.

v
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A 1 COMMISSIONER AHEARNE: I can accept the

2 " sufficiency."

3 CHAIRMAN PALLADINO: All right. Let's see,
~'

4 where are we now?

5 XR. TOURTELLOTTE: We are on page 6, page 7

6, through 10.

7 COMMISSIONER AHEARNE: There is a question on

8 page 9, the discussion of 189(a)(1)(D). Down about the

9 middle of the page it starts, "Present practice."

10 I an a little bothered by describin'g that as

11 precesnt practice. It might be true but if you recall,

12 recently in the San Onofre case the Licensing Board

13 cle'atly took a different position. The Appeal Board

i 14 overruled the Licensing Board and the Commission in

15 addressing the Appeal Board decision very explicitly

16 said, "We are not at the moment taking a position on

17 whether the Appeal Board was right or wrong on that."

18 So, I would, I guess, argue that the present

19 Commission position is, this is no question because we

20 explicitly did not endorse the Appeal Board 's statement

21 here.

22 COMMISSIONER ASSELSTINE: How about "present

23 practice may not preclude?"

24 COMMISSIONER AHEARNE: No, I would say

j 25 "present practice may preclude." The Licensing Board

.s'
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1 precluded --'

2 MR. MALSCH4 Well, there is a large body of

3 practice which, you know, says somet hing. I think it
,

4 says this.

COMMISSIONER ASSELSTINEs Yes.
5

1

6 MR. MALSCHa In fact I am very sure it says

7 this.

COMMISSIONER AHEARNE4 Yes,.but Marty, the
8

9 Licensing Board says, "No, that is not correct."

MR. MALSCHa I agree. I am saying there is a
to

large body of Commission and Appeal Board practice which
11

12 I think says this.

COMMISSIONER AHEARNEs The last time the
13

Commission spoke to this issue it says, "We are notI 14

15 saying whether this is right or wrong," and I think that
is significant because if we had agreed with the Appeal

16

Board we vould have said, if we were positive we agreed
17

18 with the Appeal Board we would have said we agreed with

19 them. It was the opposite.

| MR. MALSCH: Yes. Normally speaking, strictly
| 20

|
21 speaking to undue past prac tice , you have to say not

|
that the question is open (Inau dible )22

I agree there is some uncertainty.
23

COMMISSIONER AHEARNEs But you see, I am not
24

25 sure why you put this in. We are adding this additional

.
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J

O 1 statement into othis section by section as an

2 explanatory.

3 MR. MALSCHs Right.

''
4 COMMISSIONER AHEARNE: Well, I think that if

,

5 rou want to explain, then you should go on to say, "In a
.

6 recent case the Licensing Board disagreed with this.

7 The Appeal Board said they disagree wi th the Licensing

8 Board and the Commission said that we are not deciding

9 yet." Which of those is right if you are going to add
'

'

10 this explanation.

11 ER. HALSCH: Haybe we should sia71y say that

12 in a recent case current practice will be re-examined or

13 is being re-examined, or has been questioned, or
.g

14 something like that.

15 CHAIRMAN PALLADINO: Why do we need this in,

16 Harty?

| 17 MR. MALSCH: Well, actually I was asked to put

18 i t 1.

19 (Laughter)

20 HR. MALSCH: It is to explain how it is that

21 the bill differs from what we are doing now.
'

22 COMMISSION ER ASSELSTIN E: That's right.

'

23 MR. MALSCH: That is why I added it in. It is

24 not nece.ssary in the section analysis.
-

25 COM5ISSIONER ASSELSTINE: But it really is
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r's, 1 clear that there is a Commission position on this issue

2 in terms of the Commission actually having decided cases

3 on this issue that is consistent with this practice.
,,

4 COMMISSIONER AHEARNE: Yes, but it is also

5 clear that at the most recent time, when the Commission

6 addressed this question, we chose not to endorse that

7 position.

8 COMMISSIONER ASSELSTINE: But what Marty is

9 saying is, f rom the standpoint of Commission precedent

10 tha t is not enough to overturn the former Commission

11 position on it. If we are going to overturn it, that
,

12 will have to avait some action, affirmative action, by
.

13 the Commission to say that past practice was wrong.
, ,.

. 14 COMMISSIONER AHEARNE: Absolutely.

15 Absolutely. But I think it is misleading to put in here

16 what I think is now --

17 COMMISSIONER ASSELSTINEs Yes, this alone..

18 Okay.
,

19 COMMISSIONER AHEARNE: You see, I believe the

20 Commission is questioning whether that is --

|

i 21 MR. MALSCH: think we should add in here at'

i

22 least that much, 2 cm rent practice has recently been"

23 called into quest 4cn au; may be re-examined in a furture

24 case, or something like tha t.
I w.

25 COMMISSIONER AHEARNEs And you might explain

;

,
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r ''
1 wha t that is that has been called into question.

2 COMMISSIONER ASSELSTINE: Yes.

3 CHAIRMAN PALLADINO: Are you going to expand,__. ,

4 that?

~

5 3R. EALSCHs Yes, I will add some explanation

6 that is a little more up to date, I guess.

7 CHAIRMAN PALLADINO: Okay, we are still going

8 up to page 10? At the bottom of the page on page 10, I

9 believe, the last line I think you need the word "by"

10 between " enforcement action" and " members."

11 " Request for enforcement action by members of

12 the public."

13 HR. TOURTELLOTTE: Ten to fifteen?

- + CHAIRMAN PALLADIN0s On page 11, in the bottom

15 full paragraph, the fifth line down the suggestion that-

16 the word "proreedings" be put after the word

17 " adjudicatory" fust before the parentheses, so that,

18 "there have been entirely on the record adjudicatory

19 proceedings."'

20 COHNISSIONEB ASSELSTINE: Yes.

21 CHAIRMAN PALLADINO: John, you are going to

22 pick up along the way other places?

23 COMMISSIONER AHEARNE: Well, I was going to

24 leave that up to Marty.
_

25 CHAIRMAN PALLADIN0s Could we identify them

L.:

1
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'- 1
aven though we don't have to dwell on them, as we go?

COMMISSIONER ASSELSTINEs There is one on page
2

-
3 12 in the middle paragraph, the fourth line just add

4 " formal" before " adjudication."

CHAIRMAN PALLADINO: Before what?
5

COMMISSIONER ASSELSTINE: " Formal" before
6

7 " adjudication", "which must be resolved as formal

8 adjudication." .

.

MR. TOURTELLOTTEs Are we at 15 now? Try 16
9

through 20'.10

COMMISSIONER ASSELSTINE: I have one at page
11

12 19, in the large middle paragraph, the fourth line up

13
from the bottom, " Showing is made pursuant to Subsection

.

14 (f)" rather than (h).

CH AIRM AN P ALL ADIN.O s Which paragraph?
15

COMMISSIONER ASSELSTINE4 The middle paragraph.
16

CH AIRM AN P ALLADINO: I got it. What was your
17

18 comment?

COMMISSIONER ASSELSTINE: Just change
19

20 Subsection (h) to Subsection (f).
MR. MALSCH: I had a small change on page 17,

21

22 and it is the reference on the bottom of the middle

23 paragraph, the two sentences beginning, "Any licensing
|

f ees resulting from the granting f rom. . . " to move that
24

25 to page 20 because when we wrote this, this was part of
I

I

~.
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-

1 Subsection (b). It is now a different subsection.

2 So, I would simply move the comment to a la te r

3 part of the section analysis.7,

4 COMMISSIONER AHEARNE4 I am sorry, Marty,

5 which?
,

6 MR..MALSCHs It is the last two sentences of

7 the full paragraph on page 17, I would simply move that

8 to page 20 at the end of the first f ull paragraph.

9 COMMISSIONER AHEARNEs Before the subsection

10 d (2 ) ?

11 MR. MALSCH: No, after that. It would be

12 af ter those two sentences.

13 And I would make .the same change in the design
,-.,

14 approval section analysis, the same language, the same

15 kind of movement of the two sentences.

16 COMMISSIONER AHEARNE: Joe, you asked me to

17 identify the next time that comes up. It is on page 20,

18 the subsection (f).

19 CHAIRMAN PALLADINO4 I have one j ust above

20 that on page 20. The paragraph that starts just about

21 the middle of the page, the Subsection (a) assures that

22 the site approved under this section may be used for an

23 alternative type of energy facility or for any other

24 purpose. Hovver, the validity may be affected.

25 Somehow it seems to me the Commission needs to
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1

be notified that they should change. I was going to

2 suggest that the first sentence as now written end with

3 a semicolon and then add, "the Commission is to be
. . . ,

-

4 notified by the licensee."

*

5 COMMISSIONER AHEARNE: Do we have that

6 requirement in the re ?

7 COMMISSIONE3 ASSELSTINE: It is not in the

8 bill.

9 CH AIRMAN P ALLADINO: Not in the hill.

10 MR. MALSCHs We nave existing reg ula tions tha t

11 would authorize us to impose that requirement. We could

12 say the Commission intends to -

13 COMMISSIONER AHEARNE: Yes.
..

14 CHAIRMAN PALLADINO: Do what?

15 MR. MALSCH: "The Commission intends in

connection with promulgating regulations to require16

17 that."

18 CHAIRMAN PALLADINO: Yes because if we have a

19 license outstanding and they have decided to use the

20 site for some other use, we could be left in the lurch.

21 We should be notified.

COMMISSIONER ASSELSTINE: Yes.22

MR. TOURTELLOTTE: We are on 20 to 25.23

Twen ty-six to thirty?24

COMMISSION ER AHE ARNE: Page 26 is the
25

-
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^
1 Subsection (d) of 194, the same.

2 MR. MALSCH: I just picked up on page 22.

3 CHAIRMAN PALLADINO: Page 227,_
,

4 MR . H ALSCH : Yes, the middle paragraph. I

5 think we a7 reed.that we should not say "could be used at

6 most sites," that we wanted to say "could be used a t
1

7 more than one site."

8 CHAIRMAN PALLADINO: Yes.

9 COMMISSIONER AHEARNE: Yes.

10 CHAIRMAN PALLADINO: I thought we picked all

11 those up.

12 MR. MALSCH: And then on page 23 on the first

13 full paragraph, line 6, we are talking about litigating

14 the so-called " match-up" issues. And I think that calls
'

15 into play the provision on 189. So, it should read not

16 " issues pr.eviously examined" but it should read, " issues

17 which wr.re or could have been decided would not trigger

18 new opportunities."

19 COMMISSIONER ASSELSTINE: Page 23?

20 MR MALS,CH: Page 23, yes.

21 MR. TOURTELLOTTE: Twenty-six to thirty?

22 CHAIRMAN PALLADINO: On 28 there is a

23 suggestion by Bill Reamer that on the second line on th e

24 top of page 28 after the word " variance" add, " submitted
.

25 in connection with an application for a license."
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1 So that it reads, "Except that an y request for'

2 a variance submitted in connection with an application

3 for a license will be considered as part of the,_,
,

4 proceeding."

5 Now, this makes it clear that a variance can

6 be sought after a license is issued.

7 COHNISSIONER AHEARNEs When you say " submitted
,

8 with," you mean during the time of the proceeding for

9 the license application; don't you?

10 CHAIRMAN PALLADIN04 Submitted in connection

11 with an application for a license.

12 COEMISSIONER AHEARNE4 Yes. .

13 3R. HALSCH: We vill need to conf orm the

14 bottom paragraph to the changes we made in the bill

15 regarding regulations, implement those listed sections.

16 CHAIRMAN PALLADIN04 There are a couple of

17 typos also on page 28.

18 On page 29, the top small paragraph, Bill

19 Reamer suggests adding at the end of the pararaph, "once

20 these regulations are promulgated."

21 COMMISSIONER AHEARNE: Yes, right. That is

22 revised to pick up the point --

23 MR. MALSCH: I think we pick up most of the

24 points we agreed on earlier. I will have to look at the

25 whole thing and make sure it is consistent.

| /
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1 COMMISSIONER AHEARNE: Right.

2 MR. MALSCH: I think it probably is with that

3 change, but we ough t to make sure.c.

4 CHAIRMAN PALLADINO: In the next paragraph, in

5 the third line you are talking about impact statement

6 prepared for any site approval. I think the word " full"

7 site approval is needed.

8 COMMISSIONER ASSELSTINE: Yes.

9 MR. TOURTELLOTTE: Now to t5e letter.

10 CHAIRMAN PALLADINO: This is letter

11 transmittal to?

12 MR. TOURTELLOTTE: Bush.

13 CHAIRMAN PALLADINO: Bush. I had one comment
,-

14 on the letter on page 1 of the letter, and I am using

15 the one to Bush.

16 MR. TOURTELLOTTE: In cid en tally , an identical

17 letter would be sent to the Speaker as well.

18 CHAIRMAN PALLADINO: In the second paragraph,

19 about two-thirds of the way down , there is a sentence

20 that says, "This type of review process is no longer

21 needed," which I would like to suggest we cross out, and

.
22 I will tell you why.

23 Just before that it says, "Accordingly, the

24 process was structured to allow licensing decisions to

25 be made while design work was still in progress and to
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<^) 1 focus on case-specific reviews of individual plant-site

2 considerations. This type of review process is no

3 longer needed."

4 I think it still is needed. If you cross it

5 out, however, you don't lose anything because you go

6 along, "With the maturation of the industry, it is not

7 possible to describe."

8 COMMISSIONER ASSELSTINE: Yes.

'

9 CHAIRMAN PALLADINO4 And I think if you cross

10 it out we improve the letter.

11 COMMISSIONER ASSELSTINE: I agree.

1.2 CHAIRMAN PALLADINO: That is the only comment
'

13 I had on othe letter.
*

,

14 HR. MALSCH: I had two changes. One was on

15 page 2, to add at the top of the page to have the

16 sentence which begins, "At the same time, since..." have

17 that run before "accordingly."

18 CHAIRMAN PALLADINO: You want to what?

19 MR. HALSCH4 Have the sentence which begins on

20 the top of page 2, "At the same time, since the early

21 '50s and ' 6 0. 7, " have that sentence go before the above

22 sentence rather than after it.
~

23 COMMISSIONER ASSELSTINE: Yes.

24 NR. MALSCH: I think it reads better that way.

25 COMMISSIONER ASSELSTINE: Yes, I agree.
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J

''T 1 MR. MALSCHa And then I had a question whether

2 ve would want to -- we have outstanding requests for

3 comment on the DOE bill. I wonder whether you wanted in-s
,

4 connection with the letter to OMB on this bill include
5 comments on the DOE bill, or whether you wish to treat

6 that as a separate matter.

7 CHAIRMAN PALLADIN0s Say this again?

8 COMMISSIONSR AHEARNE: I would treat it as a

9 separate matter.

10 COMMISSIONER ASSELSTINE4 Ies, I would too.

11 COMMISSIONER AREARNE: It is going to take us

12 som e time, I would imagine, to develop comments on the

13 DOE bill.

- 14 COMMISSIONER ASSELSTINE: Yes.

15 CHAIRMAN PALLADINO: What was your question?

16 MR. MALSCH4 We also have in this general

17 package an OMB transmittal letter saying, "Here is our
,

18 bill."

19 CHAIRMAN PALLADINO: I would like to make that

20 just a short one and say, "Here is our bill ."

21 MR. MALSCH: Okay.

22 COMMISSIONER ASSELSTINE: Yes, I agree.

23 CHAIRMAN PALLADINO: And say we sent it on to

24 Congress and want to make sure you have a copy.

25 ER. TOURTELLOTTE: If you are through with the

-

e
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r3 1 Bush letter you might want to turn your attention to the

2 OMB letter.

3 CHAIRMAN PALLADIN0s All right, that is at the
n

4 back.'

5 MR. TOURTELLOTTE: At the very back, yes.

6 CHAIRMAN PALLADINO: I think it is going to

7 tak e som e wo rk . Is this the one to Khedouri?

8 MR. TOURTELLOTTE: Yes.

9 I could say the description that is given of

10 the changes is int' ended to be very broad so that've do

11 not have to get into the specifics of the bill. And the

12 close simply reflects that I understand the Commission

13 agreed upon before that this is being transmitted

( 14 simultaneously to Congress and OMB.

15 CHAIRMAN PALLADINO: Okay, let me see where we

16 s ta nd . It is my impression - if I am wrong I ought to
.

17 be corrected - it is m impression that we have pretty

18 good agreement on the bill.

19 COMMISSIONER ASSELSTINE: Yes.

20 CHAIRMAN PALLADIN0s And we have pretty good

21 agreement on the letter of transmittal. We do not seem

22 to ha ve -- we are no t ready to vote on the

23 section-by-section analysis.

24 COMMISSIONER ASSELSTINE: Right.
~

25 CHAII.:AN FALLALINO: Is it possible to send

..
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/~} 1 forward the bill and say we still ha ve some work to do

2 on the section-by-section analysis and that will follow?

_ . 3 3R. TOURTELLOTTE: I don't think that is a

4 very good --

5 CHAIRMAN PALLADIN0s What?

6 MR. TOURTELLOTTE That would not be a good

7 way to approach the problem.

8 CHAIRMAN PALLADINOs How would you do it?

9 MR. TOURTELLOTTE: Because it is all part of

10 an integrated package and I don't think you can break it

11 out that way. You can probably break it out for your

12 purpcses at this time to give a degree of finality to

13 the bill and say, as suggested today with today's

I. 14 suggested changes, that you ' gree that that bill should

15 be sent to the hill, and agree that the letter as

16 draf ted or with those changes should be sent as letters

17 of transmittal.

18 And then perhaps say for your vote on the

19 section by section for some special meeting or nota tion.

20 CHAIRMAN PALLADINO: Well, can we get a little

21 feel between you and Marty? When might we have a

22 revised section-by-section analysis?

23 MR. MALSCH: Well, I think we vill have a

'

revised section snalysis in a couple of days.24

25 CHAIRMAN PALLADINO: Well, let me ask the

,

.y#

f
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(~N, 1 Commissioners, wculd they be willing to treat it by

2 notation vote unless they find such major questions that

3 they feel a meeting is needed?

4 COMMISSIONE3 AHEARNE: Unless that section

5 comes back again not close to where I thought we were,

6 sure.

7 CHAIRMAN PALLADINO: Well, let's see, is the

8 Commission willing to vote on the question of approving

9 the bill as now modified, based on the comments? As
'

10 modified based on the comments we received today. And

11' is the Commission prepared to approva also the proposed

12 letters of transmittal with the understanding they would

13 not be transmitted until we have voted on the

14 section-by-section analysis?

15 Can I have a vote?

16 COMMISSIONER ASSELSTINE: Yes.

17 COMMISSIONER AHEARNEs With the assumption

18 that the changes that we talked about today in the bill

19 are made.

20 COMMISSIONER ASSELSTINE: Are made, that's

21 right.

22 _CHAIREA6 PALLADINO Are what?

23 COMMISSIONER AHEARNE: Are made.

24 CHAIRMAN PALLADINO Are made, yes.

25 COMMISSION.ER AHEARNE: So we get at least a
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(m. 1 chance to look at the bill.

2 res, I will be in favor of that.

3 CH AIRMAN P ALLADINO: All those in favor,

'd
4 indicate by saying aye.

5 Aye.

6 COMMISSIONER ASSELSTINE: Aye.

7 COMMISSIONER AHEARNE: Aye.

8 COMMISSIONER ROBERTS: Aye.
.

9 CHAIRMAN PALLADINO: Opposed?

^

10 COMMISSIONER GILINSKY: Aye.

11 CHAIRMAN PALLADINO: You will go ahead and

12 prepare the new section-by-section analysis and we will

13 set that up for nota tion vote. And if any Commissioner
-

14 feels that there is an item, that there is a part of

15 that that
.

they fevel needs discussion, then we would hold

16 a meeting.

17 Now, can I also ask about additional remarks

18 that any Commissioners had planned to have? I do not

19 plan to have any.

20 COMMISSIONER AHEARNE: Nor do I.

21 COMMISSIONER ROBERTS: I will.

22 CHAIRMAN PALLADINO: You will?

23 COMMISSIONER GILINSKY: What is the sense in

! 24 your remark s?

25 (Laughter)
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e m. 1 CH AIR M AN PALLADINO: Well, the reason for

2 bringing it up is so that we can try to get them

3 prepared while we are getting this redraf t and circulate
,_

4 them among the Commissioners. I was just trying to get

5 the sense of how many people will have remarks.

6 COMMISSIONFR AHEARNE: Or when.

7 CHAIRMAN PALLADINO: Well, I was hoping that

8 they could have them by Monday, or even Friday.

9 (Laughter)

10 COMMISSIONER GILINSKY: Let's see, when a re

11 you planning to send this up now?

12 CHAIRMAN PALLADINO: We would not send it up

13 until we get, Commission concurrence on the

I section-by-section analysis.14

COMMISSIONER ASSELSTINE: I think it could be15

16 early next week.'

CHAIRMAN PALLADIN0s And I expect that will be
17

18 sometime early next week.

f COMMISSIONER ASSELSTINEs Yes.19
|

COMMISSIONER ASSELSTINE: And what about20

1 21 Commission vievs?

CHAIRMAN PALLADIMOs Well, I am suggesting
22

that if you have Commissioner additional views that they- 23
,

I

24 be prepared by Friday of this week and submitted to the'

other Commissioners to see if they stimulate any other25
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A 1 remarks.

2 COMMISSICKER GILINSKYs Fair enough.

3 CHAIRMAN PALLADINO: You expect you might have
~

4 some.

5 COMMISSIONER GILINSKY: I don't at the moment.

6 COMMISSIONER ROBERTS: I might stimulate you,

7 Yictor.

8 COMMISSIONER GILINSKYa Tom might stimulate me
,

'

9 to have some comments.

10 (Laughter)

11 CH AIRM AN P ALLADINO: Jim, do you plan to have

12 any?

13 COMMISSIONER ASSELSTINE: I don't think so.
,s

,

14 MR. TOURTELLOTTE: For inf ormational purposes

15 .I will circulate a corrected and marked-up copy of the

16 draft bill this af ternoon.

17 COMMISSIONER GILINSKY: In cid en ta lly, by way

|

18 of explanation of my vote, it is simply that I don ' t see

19 the need for legislation at this point.

20 CHAIRMAN PALLADINO: Well, I was hoping you

21 would vote for it because you were interested in

22 standardization and there is a feature of

|
23 standardization in there tha t I think can be quite

i

24 helpful.

25 COMMISSIONER GILINSKY : ' dell, some parts of it

i
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C' 1 I think are very useful. Others, I am less enthusiastic
-

2 about.

3 CHAIR 5AN PALLADINO: Well, if you want ton
''

4 write in your additional remarks how good standardizatin

5 is --

6 (Laughter)

7 CHAIRMAN PALLADIN04 Excuse me. Any others

8 commewnts?

9 MR. TOURTELLOTTE: I think that's it for the

10 legislation.

11 CHAIRMAN PALLADINO: Well, we thank you very

12 much, Jim and Marty, for bringing us to this point. We

13 will look forward to the new section-by-section analysis.
..

14 Anything more by the Commissioners? We stand'

15 adjourned.

16 (Whereupon, at 11:55 a.m. the meeting of the

17 Commission was adjourned.)
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