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MEMORANDUM IN OPPOSITION TO LICENSEES '
FEBRUARY 1, 1983 MOTION FOR EXPEDITED
ORDER COMPELLING PRODUCTION OF DOCUMENTS

I. The Document Requested by Licensees is not Being
Relied Upon by FOE /Audubon Witness, Dr. Charles Perrow.

Contrary to the assertion of Licensees in their

memorandum in support of their motion, FOE /Audubon has

produced the documents upon their witness, Dr. Charles

Perrow is relying for his testimony. These documents

were listed in the attached bibliography and provided to

the licensees prior to Dr. Perrow's deposition. -

Dr. Perrow is not' relying upon the two manuscript

chapters referred to and requested in licensees moving

papers. These manuscripts are unrevised rough drafts of

chapters of a work in progress being prepared under contract

for future publication.

Dr. Perrow, at his deposition, acknowledged that
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he was relying on the same factual backaround for his

testimony as in the manuscripts (T.29-30). References

to this factual background was provided to licensees in

the bibliography referred to above.

But there is no independent material in or portion
of the manuscripts upon which Dr. Perrow has relied for

his testimony (Affirm. of R. Hartzman).

: As stated at the deposition, there are parallel

discussions in portions of the testimony and the manuscripts

which derive from a common stem, and the manuscript was

brought to the deposition as a ready background reference

g> (T . 32 ) . The one time Dr. Perrow made use of the manuscript

at the deposition was to look at a list of factors in the

concept of " tight coupling" (T.89-91) in order to refresh

his recollection. These are the same factors which are

noted on page 3 of his prefiled testimony.

Since Dr. Perrow has not relied upon these documents

for his testimony, licensees' motion should be dent.'d.

!

II. The Requested Documents Contain Propietary Informacion
and Are Thus not Discoverable.

The standards for a claim of proprietary information

are "that (1) the information in question (is) 'of a ype

I customarily held in confidence by its originator'; (2)

there is 'a rational basis for having customarily held (it)

in confidence'; (3) 'it has, in fact, been kept in confi-

dence'; and (4) 'it is not found in public sources.'" In

,
re Kansas Gas & Electric Co. (Wolf Creek Nuclear Generating

!
Station, Unit 1), 3 N.R.C. 408, 416-17 (1976)(footnote omitted).
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Dr. Perrow's manuscripts are incomplete rough drafts of a

work in progress, under contract with a publisher. They

are subject to revisions and a11' references have not been
'

checked. The material is not found in public sources for

the obvious reason that it is still in the developmental
stage. Such information is normally kept in confidence,

and, as is the custom in the academic and pablishing

communities, is only shown in confidence to selected peers

for critical comment and review for the purpose of developing
4

the work. Dr. Perrow's manuscripts have in fact been kept

in confidence, and its use in any way at an open public
,

hearing or by the licensees would be an unwarranted invasion

into this privileged material.

III. It Is Contrary to Public Policy to Permit Discovery of
Works in Progress.i

If author's works in progress' vere to normally be

discoverable in NRC-proceedings, individuals with importar.t

and relevant information would be discouraged from ccming
i forward and testifying because of a justified fear of having
!

material disclosed which they are not.yet prepared to disclose.i

Such a result is against public policy and to be avoided.

| Since licensees are not entitled to the requested
documents, their motion should be denied.>

Respectfully submitted:

h d$Ic sc nci~-/ n.

Richard M. Hartzman-
235 West 102nd Street
New York, N.Y. 10025.

(212) 865-9255

Dated: February 8, 1983
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