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ADJUDICATORY ISSUE
(InfOrmation)March 24, 1994 SECY-94-078

For: The Commission

From: John F. Cordes, Jr.
Solicitor

subiect: LITIGATION REPORT - 1994 - 02

Caiun Electric Power Cooperative. Inc. v. NRC, Nos. 94-1113 &
94-1114 (D.C. Cir., filed Feb. 18, 1994)

These two petitions for review challenge license amendments
issued by the NRC in December 1993 making possible a merger
between Entergy and Gulf States Utilities. Gulf States owns a
major stake in the River Bend power reactor, and petitioner in
these lawsuits owns a smaller share. Petitioner apparentlyintends to challenge, inter alia, the NRC's decision that the
merger did not result in significant antitrust changes warranting
a fresh antitrust review.

Petitioner simultaneously is pursuing an adjudication before the
Commission that raises an alleged safety question based on the
financial consequences of the merger.
Contact:
Daryl M. Shapiro
504-1631

Orr v. NRC, No. 93-1263 (D.C. Cir., Feb. 24, 1994)

This lawsuit, filed last spring, challenged the extension of
, Comanche Peak's construction permit. The court of appeals denied
petitioners' stay motion seeking a halt in Comanche Peak's
operations because cf the alleged construction permit defect.
Petitioner now has decided not to pursue the lawsuit on the
merits.

On petitioners' motion', the court of appeals dismissed the
petition for review.

Contact: NOTE: TO BE MADE PUBLICLY AVAILABLE
Charles E. Mullins IN 10 WORKING DAYS FROM THE504-1618 DATE OF THIS PAPER

.
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Oncoloav Services Coro, v. NRC, No. 93-0939 (W.D. Pa., Feb. 7,

1994), reconsideration denied (March 10, 1994)

This Freedom of Information Act suit arose from Oncology
Services' request about a year ago for the transcripts of witness
interviews. The witnesses had been interviewed by an NRC
Incident Investigation Team looking into a 1992 incident where a
woman died. The NRC withheld the transcripts under FOIA
Exemption 7(A) on the ground that disclosure of the transcripts
might jeopardize an ongoing investigation by OI.

After considering cross-motions for summary judgment, the
district court on February 7 ordered disclosure of some, but not,

all, of the transcripts. The court granted summary judgment to
the NRC on all transcripts except those of 32 witnesses who had
filed verified statements in court waiving their privacy rights
and indicating that Oncology Services' attorneys were present at
their interviews.

t

"

Oncology Services' attorneys were not present, however, at IIT
interviews, ostensibly the subject of the FOIA suit, but only at
OI's own interviews (conducted subsequent to the FOIA request).

*

We concluded that the court mistakenly had conflated the IIT
interviews with the OI interviews. The U.S. Attorney's office
therefore filed a motion for reconsideration.

The district court denied the motion on March 10. The court
apparently felt that any effort to clarify should have come
earlier, right after plaintiff had filed its 32 verified
statements. Unfortunately, neither the U.S. Attorney's office

i nor the NRC ascertained the discrepancy between plaintiff's 32
; verified statements and its FOIA request until after the court

issued its decision keying disclosure to those statements. In,

denying the motion to reconsider, the court construed the FOIA
,

request to cover both the IIT transcripts and the later-generated
OI transcripts.

After consulting with OI and DOJ, we now have released the
transcripts as ordered by the court. The Assistant United States
Attorney handling an Oncology-related criminal referral concluded
that disclosure of the transcripts at this late stage of the
investigation would no longer be prejudicial, and DOJ (with our
concurrence) determined that an appeal was not necessary.

;

4
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We expect Oncology Services now to demand attorney's fees. We
will continue to work with the United States Attorney's office on
the case.

Contact:
L. Michael Rafky

[504-1974
- b

| o n F. Cordes
| S licitor
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. ATTACHMENT - .I '-
Caiun Electric Power CooDerative'. Inc.-v. NRC, Nos. 94-1113 &

94-1114.(D.C. Cir.,. filed Feb. 18, 1994) '

I l

l

i
|
i

I. i

(. 1

|
|

i

I

*

r.

_ . . . - . . - - - - . , _ . . , r.-.=, ..m.o o , , . e my.., ._,#, ,mw.,..n,..., ,,*w%, -r - . , - , . , ~ . .m , %ym,,



_ _ _ _ _ _ _ _ _ - _ _ _ _ _ _

'

..
- UNITED STATES COURT OF " PEALS

Dis 11tict'or CotuuetA CIOct

*

No. 94-1113 September Term, 1993

jun Electric Power Cooperative, Inc., Petitioner United States Court of Appeai.
or the District of Columbia CircuitNuclear Regulatory Commission, Respondent

g^h _O _R _D _E _R 'b -

.

- This case was filed and docketed on 2/14/94. The:cMcGARVYiled as a
petition for review and was assigned the above number. Cl.ERK

It is ORDERED that petitioner (s) shall submit the following document (s)
(original and one copy required, unless otherwise noted) by the indicated
date(s):
3/21/94 Docketing statement.
3/21/94 Statement of issues to be raised.
3/21/94 Certificate of Counsel (Cir. R. 28(a)(1)).
3/21/94 Two copies of the underlying decision.
3/21/94 Statement as to whether or not a deferred appendix under

F.R.A.P. 30(c) will be utilized. (A motion will not be necessary.)
3/21/94 Original and four copies of procedural motions which would affect

,

I
the calepdaring of this case. |

It is FURTHER ORDERED that respondent (s) shall submit the following ,

document (s) (original and one copy required, unless otherwise noted) by the )
indicated date(s): i

!
4/4/94 Entry of Appearance form. |

4/4/94 Certified Index to Record. I

4/4/94 Certificate of Counsel (Cir. R. 28(a)(1)). I

4/4/94 Dispositive motions, if any. See Cir. R. 27(g). I

(Original and four copies.) |

It is FURTHER ORDERED that briefing in this case is deferred pending ,

further order of the Court. '

The Clerk is directed to certify and transmit a copy of this order, |along with the petition for review, to respondent (s). '

FOR THE COURT: I
Ron Garvin, Cle k

. |

|
BY:
St- e H. Contee, Deputy Clerk

|

A True copy: |
Test: Fon Garvin
United States Court of Appeals ,f,q

Q-for thu District at,Co bla Circuit
Mit f,dc6By: Decuty clery

Initial submissions 86-1
(April 1992)

--
.. . . -.. .~.

|
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IN THE
UNITED STATES COURT OF APPEAL 8.

FOR THE DISTRICT OF COLUMBIA CIRCUIT

|
Cajun Electric Power Cooperative, Inc., ) |

-) |

Petitioner, ) |

} qf- st/1
'

v. ) No. :/ '"Y
)

Nuclear Regulatory Commission, )
)-.

Respondent. )

PETITION FOR REVIEW

Pursuant to 3 189 of.the Atomic Energy Act of 1954, as

amended, 42 U.S.C. 5 2239(b),.and Rule 15(a) of the Federal Rules
|

of Appellate Procedure, Cajun Electric Power Cooperative, Inc.,
'

by its counsel, hereby-petitions this Court for. review of the.
'

following order issued by the Nuclear Regulatory Commission:

Gulf States Utilities Comnany and Caiun Electric Power
;

Coonerative, " Amendment 103. - 69 to Facility Operating |
License," and supporting Findings and Evaluations, License
No. NFP-47 (TAC No M85673),= Docket'No. 50-458, dated
December 16, 1993.

Dated: February 14, 1994 Respectfully submitted,

f% L . Ax)a 1_
James D. Pembroke
Thomas.L. Rudebusch
DUNCAN, WEINBERG, MILLER

& PEMBROKE, P.C.
1615 M Street, N.W., Ste. 800
Washington, DC~20036-
(202) 467-6370

Attorneys for Cajun Electric
Power Cooperative, Inc.

- . .- - - .. . _ _ , . .. . - .
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CERTIFICATILOF_.. SERVICE
1

I, Thomas L. Rudobusch, hereby certify that I have this

14th day of February,1994, served the foregoing document upon each

person designated on the attached service list by first class mail, - I

i
.

l postage prepaid.

!

!' ^:2)A' { ^:

Thomas L. Rudebusch
DUNCAN, WEINBERG, MILLER

& PEMBROKE, P.C. j
1615 M Street, N.W.

'

Suite 800
Washington, D.C. 20036

,

:

(202) 467-6370
1
i

|

1

!
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Koll McInnis, Corporate Counsel John Carley, Manager
C3jun Electric Power Coop., Inc. Corporate Planning & Operations
10719 Airline Highway So. Mississippi Elec. Power Asso. I
P.O. Box 15540 6401. Highway 49, North
Baton Rouge, LA 70895 P.O. Box 1589

Hattiesburg, MS 39401
,

Earle H. O'Donnell, Esq.
.

Judith A. Center, Esq. Robert Weinberg, Esq.
Dewey, Ballantine Michael A. Postar, Esq.

,

1775 Pennsylvania Ave., N.W. Charles _A. Braun, Esq.
Washington, DC 20006-4605 Duncan, Weinberg, Miller

& Pembroke, P.C.
1615-M Street, N.W., Ste. 800

D2niel Guttman Washington, DC 20036
Spiegel & McDiarmid
1350 New York Ave., N.W.
Suite 1100 James N. Compton, Esq.

,

Washington, DC 20005 Compton, Crowell & Hewitt|-
i 146 Porter Avenue

P.O. Drawer 1937 i
Robert C. McDiarmid, Esq. Biloxi,-MS 39533 j
Connie S. Blair, Esq. '

Spiegel & McDiarmid
. _

1350 New York Ave., N.W. Don A. Ouchley, P.E.
Suite 1100 Frank D. Ledoux, P.E.
Washington, DC 20005 Lafayette Utilities System

P.O. Box 4017-C
'

Lafayette, LA 70502
Wallace E. Brand, Esq.
Attorney at Law l

1730 "K" St., N.W., Ste. 1000 Philip P. Graham, Vice President ~
Washington, DC 20006 Gulf States Utilities Company

5485 U.S. Highway 61
P.O. Box 220

J.A. Bouknight, Jr. (Esq.) St. Francesville, LA 70775
,

Mswman & Holtzinger, P.C. H
1615 L Street, N.W.
Suite 1000 Cecil L. Johnson, Esq.
Washington, DC 20036 Vice President - Legal Services |

Gulf States Utilities Company ,

350 Pine Street i

David R. Hunt, Esq. Beaumont, TX 77701
Ross, Hunt, Spell & Ross |
P.O. Box 1196 i

123 Court Street James,D. Pembroke, Esq.
Clarksdale, MS 38614 Thomas L. Rudebusch, Esq.-

Duncan, Weinberg, Miller.
& Pembroke, P.C.

Anthony G. Tummarello 1615 M Street, N.W., Ste. 800
Director of Energy Washington, DC 20036
Occidental Chemical Corp.
5005 LBJ Freeway
Dallas, TX 75244

, , ~ _ , , _ . _ . - . . _ _ . _ _ _ _ . - _ . _ . - . _ - . _ . . _ . _ _ _ . . _ . _ . . _ , , , . . _ . . - _ _ . .
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|

Victor J. Elmer Robert B. McGehee, Esq. |

Vice President of Operations Wise Carter chile & Caraway
Cajun Electric Power Coop., Inc. 6000 Heritage Building
112 Telly Street P.O. Box 651
New Roads, LA 70760 Jackson, MS 39205 i

|

sachary D. Wilson, Esq. Nuclear Regulatory Comunission j
321 Maple Street office of the General Counsel i

iP.O. Box 5578 11555 Rockville Pike
No. Little Rock, AR 72119 Room 17 A2, 17A3

Rockville, MD 10852
l

John Schwab, Esq.
Schwab & Walter
10636 Linkwood Court
Baton' Rouge, LA 70810 ;

I

Samuel J. Chilk, Secretary
Nuclear Regulatory Comunimsion
One White Flint North
11555 Rockville Pike
Room 16 El
Rockville,-MD 20852

Edwin J. Reis, Esq.
Ann P. Hodgdon, Esq.
Office of the General Counsel 4

INuclear Regulatory Commission
Washington, DC 20555

|

Joseph B. Knotts,.Esq. I

Mark J. Wetterhahn, Esq.
Winston & Strawn
1400 L Street, N.W.
Washington, DC 20005
(Counsel for GSU)

.

t

4
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- UNITED STATES C'OURT O '.PPEALS l
*

9ISTRICT OF COLUMCI A CIRC,, t

!

No. 94-1114 September Tenn, 1993-

United States Court of Appes :

Cajun Electric Power Cooperative, Inc., Petitioner
of the District of Columbia Circuit j

v. 1

Nuclear Regulatory Commission, Respondent e|[ED FEB1 8.1934
!

h QRQER ' ON GARVid$p ;,

This case was filed and docketed on 2/14/94. The case was N Ed as a |
'

petition for review and was assigned the above number. !

I
It is ORDERED that petitioner (s) shall submi' the following document (s) 1

(original and one copy required, unless otherwise not.ed) by the indicated I
date(s): i

|

3/21/94 Docketing statement. !

3/?l/04 Statement of issues to be raised. !

3/21/94 Certificate of Counsel (Cir. R. 28(a)(1)).
3/21/94 Two copies of the underlying decision. ,

3/21/94 Statement as to whether cr not a deferred appendix under |
F.R.A.P. 30(c) will be utilized. (A motion will not be necessary.) i

3/21/94 Original and four copies of procedural motions which would affect )
the calendaring of this case.

It is FURTHER ORDERED that respondent (s) shall submit the following
document (s) (original and one copy required, unless otherwise noted) by the j

indicated date(s):

4/4/94 Entry of Appearance form.
4/4/94 Certified Index to Record.
4/4/94 Certificate of Counsel (Cir. R. 28(a)(1)).
4/4/94 Dirpositive motions, if any. See Cir. R. 27(g).

(0: vinal and four copies. )

It is FURTHER ORDERED that briefing in this case is deferred pending
further order of the Court.

The Clerk is directed to certify and transmit a copy of this order,
along with the petition for review, to respondent (s).

FOR THE COURT:
Ron Garvin, Clerk

BY: -

Stephe H. Contee, Deputy Clerk

A True copy:
Te:t: To 0 .r' i n
United 4tc. tea 0:rrt c1' A:p::Is

J/icr the Dictr/C.t of Columbia Circuit
'

h . . '' ' Dneuty Ci st'-!:p,, ,

1

initial submissions 86-1
(April 1992)

en

v
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IN THE
UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT |

|
|

'

Cajun Electric Power Cooperative, Inc., )
)

Petitioner, )

No. Nb ///Vv.

)-
!

Nuclear Regulatory Commission, )
)

Respondent. )

PETITION FOR REVIEW

Pursuant to 5 189 of the Atomic Energy Act of 1954, as.

amended, 42 U.S.C. $ 2239(b),'and Rule 15(a) of the Federal Rules

of Appellate Procedure, Cajun Electric Power Cooperative, Inc.,
,

I

by its counsel, hereby petitions this court'for review of the

following order. issued by the Nuclear Regulatory Commission:
'

Gulf States Utilities Comnany'and Caiun Electric Power
Coonerativa, " Amendment N'. 70 to Facility Operatingo
License," and supporting Findings and Evaluations,-License i

No. NFP-47 (TAC No. M85673), Docket No. 50-458, dated |
December 16, 1993.

!
Dated: February 14, 1994 Respectfully submitted,

"

b.g)W d'
1

1

James D. Pembroke
Thomas L. Rudebusch
DUNCAN, WEINBERG, MILLER

& PEMBROKE, P.C.
1615 M~ Street, N.W., Ste. 800
Washington, DC 20036 |

(202) 467-6370 i

Attorneys for Cajun Electric
Power Cooperative, Inc.

- -. , - - .. , . - . . - . . . - .. . . . . . . . ..:-.-.-..-...



- . . . .- .- .. . . . - - -- ._. . _ _ _ _ _ -

-

. , , . _ _ 1
,

. .

CERTIFICATE OF SERVICE
:

I, Thomas L. Rudebusch, hereby certify that I have this
3

;
14th day of February,1994, served the foregoing document upon each '

person designated on the attached service list by first class snail,
postage prepaid.

.

A 0 -_ l _
Thomas L. Rudebusch

_

DUNCAN, WEINBERG, MILLER
& PEMBROKE, P.C.

1615 M Street, N.W..
,

!

Suite 800 i
Washington, D.C. 20036 |

(202).467-6370'

,

t
I

- ,- . . . _ . . . _ , . - - - . . . , . . . , - , . . - _ . _ . . -
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Kell McInnis, Corporate Counsel John Carley, Manager'
Cajun Electric Power Coop. , Inc. Corporate Planning & Operations
10719 Airline Highway. So. Mississippi Elec. Power Asso.
P.O. Box 15540 6401 Highway 49, North
Baton Rouge, LA 70895 P.O.-Box'1589

Hattiesburg, MS 39401

Earle H. O'Donnell, Esq.
Judith A. Center, Esq. Robert Weinberg, Esq.
Dewey, Ballantine Michael A. Postar, Esq.
1775 Pennsylvania Ave., N.W. . Charles'A. Braun,-Esq.
Washington, DC 20006-4605 Duncan, Weinberg,; Miller

& Pembroke,.P.C.
1615 M Street, N.W., Ste. 800

Daniel Guttman Washington,'DC~20036
Spiegel & McDiarmid
1350 New York Ave., N.W.
Suite 1100 James N. Compton, Esq.
Washington,.DC 20005 Compton, Crowell & Hewitt

146 Porter. Avenue
P.O. Drawer 1937

Robert C. McDiarmid, Esq. Biloxi, MS 39533
Bonnie S. Blair, Esq.
Spiegel & McDiarmid
1350 New' York Ave., N.W. Don A. Ouchley, P.E.
Suite 1100 Frank D. Ledoux,.P.E.
Washington, DC 20005 Lafayette Utilities System

P.O. Box 4017-C

Wallace E. Brand, Esq.
Attorney at Law
1730 "K" St., N.W., Ste. 1000 Philip P. ' Graham, Vice Presiden*
Washington, DC 20006 Gulf. States Utilities Company

5485 U.S.. Highway 61
P.O.' Box 220

J.A. Bouknight, Jr. (Esq.) St. Francesville, LA 70775
Newman:& Holtzinger, P.C.
1615 L Street, N.W.
Suite 1000 Cecil L. Johnson, Esq.
Washington, DC 20036 vice President - Legal Services

Gulf States Utilities Company
350 Pine Street

David R. Hunt, Esq. Beaumont,JTX.77701
Ross,. Bunt, Spell & Ross
P.O. Box 1196
123 Court Street James D. Pembroke, .E sq . -
Clarksdale, MS 38614 Thomas L. Rudebusch, Esq.

Duncan, Weinberg, Miller
& Pembroke, P.C.

Anthony G. Tummarello 1615 M Street,-N.W., Ste. 800
Director of Energy Washington, DC 20036
Occidental Chemical Corp.
5005 LBJ Freeway
-Dallas, TX 75244

. _ _ . _ _ _ . - - . . . - _ . - . . - . _ - _ . . . , . . - . , _ _ . - . - , , , , , . . . . . .
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Victor J. Elmer Robert B. McGehee, Esq.
Vice President of Operations Wise Carter Chile & Caraway i

Cajun Electric Power Coop., Inc. 6000 Beritage Building |
112 Telly Street P.O. Box 651 i

New Roads, LA 70760 Jackson, MS 39205

| Eachary D. Wilson, Esq. . Nuclear Regulatory Cossaission
j. 321 Maple Street Office of the General Counsel ,

'

P.O. Box 5578 11555 Rockville Pike !

No. Little Rock, AR 72119 Room 17 A2, 17A?
Rockville, MD 10852

*

John Schwab,.Esq.
Schwab & Walter

| 10636 Linkwood Court
Baton Rouge, LA 70810

Samuel J. Chilk, Secretary
Nuclear Regulatory Commission
One White Flint North |

I11555 Rockville Pike
Room 16 El
Rockville, MD 20852

Edwin J. Reis, Esq.
Ann P. Hodgdon, Esq.
Office of the General Counsel
Nuclear Regulatory Commission
Washington, DC 20555

| Joseph B. Knotts, Esq.
| Mark J. Wetterhahn, Esq.
; Winston & Strawn
| 1400 L Street, N.W.

Washington, DC 20005 >

(Counsel for GSU) ,

l
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Orr v. NRC, No. 93-1263 (D.C. Cir., Feb. 24, 1994)
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1Hnitch 6tates Court of Eppealg |

Fon THE DemCT OF COLUMMA CmCUlf i

|
:

|
l No. 93-1263 September Term,1993

| |

B. Irene Orr, et al., .ncu aldteS COUR us nwo-

| Petitioners, ;or the tv . + 4 %+h Circui

''-

.lLED FEB 2 4 1994 |

Nuclear Regulatory Commission, et al., I

Respondents. RON GARVIN |

CLERK j
i
I0RDER

Upon consideration of the motion of petitioners for voluntary
dismissal of petition for review, it is

ORDEREn that the motion is granted and this case is hereby
dismissed. The Clark is directed to transmit a certified copy of
this order to the respondents in lieu of-a formal mandate.

i

FOR THE COURT:
RON GARVIN

1

By: Cheri Carter I
Deputy Clerk '

i
1

I

I

|

|

|

A II'Ue copy;
Test: non ca-;17,

'

i p,
-

-
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Pct TEI WESTERN DISTER OF PEEESTLTANIA |
-

4
,

h ONc01DGY SERVICES ) I
'

coRPORATIOW, )- ('

)
! Plaintiff, ) I

} )
i vs. } civil Action No. 93-0939

)
.

UNITED STATES NUCLEAR )
REovLAToRY C090(IssION and )~ s,

RUSSELL POWELL, FOIA ) I
"

] 0FFIcER, ) |>

: ) !

j Detendants. ) I

i- EENORharDUN OPIdION AND ORDER

March 10, 1994

Plaintiff oncology Services filed a Motion for Supmary
,

Judgment on December 30, 1993, and a brief in support with
IExhibits attached. These Exhibits consisted of an affidavit of
'

oncology's General Counsel and 32 verified statsmants of former

; and current oncology employees who have waived their rights to

privacy under-the Freedom of InJormation Act ("F0IA").

; oncology premised its zwtion for summary judgment, and

its entitlement to the transcripts of investigation interviews

over defendants' (the Nuclear Kagulatory Commission's (NRC's),

and Russell Powell's) generic cidin of exemption under the FOIA,

upon these 32 employees' verified statements. Additionally,

Oncology filed a Motion to Compal Production of a YAMEhD Index

on January 21, 1994, asserting that the defendents' generic
.

claim of exemption from disclosure of scas 5,000 pages of

transcripts of investiaative int.erviews designated as "B-1" was

:,.

^2 72.b
. - .. - . _ . - - - .- -. - . . -
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!

! v. ev-
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| '.a
;

j inadequate and failed to comply with this Court's previous order '
1

i compelling a Vaughn Index.

f The defendants responded to the motion to compel on that
i

j samt day, and on February 7, 1994, filed their Reply in
,

|- Opposition to Plaintiff's Nation for Summary Judgment (Document
i

! No. 26) . Weither of these pleadings even remotely suneests that
i

|
the 32 employees identified by Oncology and specifically relied

i upon by it in'.its motion for st.amary judgment were not covered
<

h by plaintiff's FOIA requests, nor does either pleading gy.an
:

__

! remetelv sumaast that Oncology had limited its FOIA request to

interview transcripts of the NkC's Incident Investigation Team
i

salg and that Oncology did not request transcript notes of

i- interviews conducted by NRC's " office of Investigations." The
i 1 . .

i defendants merely relied on their categorical Exemption 7 claim

of privilege as to the 5,000 paws of interview notes identified
i

! only as "B-la.
:

|~ Apparently, the defendants neglected to check 3-1 to see
i
!

i whether i"v of the 32 employees and their interviews by NRC
:

i personnel p acifica11y identified by oncology were actually
covered by that blanket description and claim of exemption. The

;

j defendants only thought to do that after they received this
i
i court's opinion of February 7, 1994, as they candidly confesses
1

1 in their Motion for Reconsideration which states: "Through
i

-

!
inadvertence and mistake, the NRC did not perceive plaintiff's

I inaccurate inference that its 32 verified statements described
the NM's Incident Investigation Team interviews until after the

i 2
i

!
!

; ^o 78.'-
... . _ ~ . _ _ _ _ _ _ _ _ _ . _ . . . _ _ . _ . . . - . - . _ _ . _ . _ . _ - . _ _ . _ . _
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,
,

s.

E filed its Reniv and aftar i* studind thie court's Fahruary
232L,,,peder and opinion. The above-described errors were

discsvared usen fur *hme review af P-r- = nt ' B-1, in compliance

l with this court's opinion and order obeying document disclosureI

to the 32 verified statements." United States' Motion for
Reconsideration and stay of Order (Document No. 30) (emphasis

|
'

supplied).

The defendants now rely on their own negligence in

suggesting oncology mislead the Court to " err" in ordering the
NRC to release all 32 employees' transcripts. Having stood pat

on their right to rely on a categorical Exemption 7 claim

against disclosure of these n ==nievans' interviews and the
rest of the 5,000 pages of transcribed interviews, defendants

j

only now, after they read and wece dissatisfied with the court's
ruling, have decided to look a little more closely at B-1 and

have " discovered" a new distinct.on they believe entitle them to

| exemption. The court agrees with oncology that these belated

arguments are somewhat disingenuous and offer no legitimate

reason why this court should reconsider its ruling of February

7, 1994. Moreover, under all of the circumstances of record,

the court construes Oncology's FOIA requests as covering all

i investigative interview of transcripts, certainly the 32

| saployees' transcribed intervia.rs. |

l After consideration of t.he various pending motions and

supporting affidavits, responses thereto, and memoranda in

support and in opposition, it is HEREBY ORDERED as follows:
;

A..o. 72.A ,,
,

,

.
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-
.

1. Defendants' United States Nuclear Reinlatory

Commission's and Russell Powell's Motion for Reconsideration and

stay of Order (Document No. 30),is DENIED.

2. Flaintiff Oncology Services. Corporation's Motion for ,

\-

L Rule 11 Sanctions which is contained within their Response to

United states' Motion for Reconsideration 'and stay of Order i

.

(Document .No. 34) is DENIED for failure to comply with

Fed.R.Civ.P.11(c) (1) (A) ("A motion for sanctions under this rule ,

(
-

!

| shall be made separately.from other actions or requests . .

i !
"

| ..). |
|

3. DSfendants' Motion for Leave to File a Reply to 1

! Plaintiff's Response to' Motion for Reconsideration and a Stay

I (Document No. 35) is DENIED.
!

4. Plaintiff's Motion in Opposition to Motion for Leave
i
' to File a Reply etc.(Document No. 36) is GRANTED.

bw\C
Donald J. Lehe
United States District Judge 1

cc Kerry A. Kearney, Esquire
Reed Smith Shaw and McClay
435 Sixth Avenue l

Pittsburgh, PA 15219

Marcy L. Colkitt, Esquire
Oncology Services Corporation
P.O. Box 607
Indiana, PA 15701-0607

Michelle Gutzmer
Assistant United States Attorney

.

4
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;* IN TIE UNITED STATES DISTA3CT COURT _ . _ .

i POR TEE WEsTsRN DISTRICT OF PsMNSYLTANIA
|

oNc0!M Y SERVICES )'. _

CORPORATION, )
;

, __ .),________ _ _ _ _ _ _ _ _ _

!, Plaintiff, )-

a ) |vs. ) Civit-ActierrifoM3=0939 i

i )
lj UNITED STATES NUCLEAR )

'

'

; REGUIATORY COMMIS810N and )'

RUSSELL PONELL, FOIA ) i
,

. OFFICER, ) {! ) {j Defendants. ) -|.

- 'OtKNEON
|

| February 7, 1994
1

*

i on Geptember 24, 1993, Oncology -Services Corporation,
1-

(" oncology") filed its First Amended complaint under the Freedon
j

| of Information Act ("FOIA") , 5 U.S.C. 5.552, requesting this
.

!

j court enjoin t.he United States stuclear Regulatory Commission
!

j ("NRc") and Mr. Rusbell Powell, its FOIAL officer, from

" improperly withholding from public disclosure certain records i

i_ _ which are within their possession and control." J2-MM
~

i complaint, 1 1.

oncology is a healthcare corporation licensed by the NRC ' ~ ~~ " ~

\

to use radioactive by-product muulal in .certain medical
! procedures. On November 2, 1992, a nursing home patient died
i

rive cays after receiving a medical brachytherapy treatment

using radioactive material at Oncology's facility in Indiana,
,

4 Pennsylvania, which, the NRC asserts, followed "significant{

overexposure to radiation from a source lodged in the patient 8s3

:
I

y
_ . , , . . . ..- - -

,. . -

1

AO 72A
'

(Rev,4/42)
1
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. .

; ..
- - . ..

. . . . . _ .

, catheter.# ' Government's Memorandum in support ;of Motion to. '

_

Dismiss, at'1.

The NRC immediately began an 'nvestigation of . thisi
~

._..

incident which "in the NRC staff's view, indicated a significant--- - -
i -

. _. .. , ,
. .. . . . - - .-

breakdown of corporate and ==nagaria1 9antrol of licence

activities." & , at 1-2.- Oncology requested under the F0IA

and was denied access to transcripts of all' interviews'made by

the NRC's Incident Investigation Team regarding the Indiane,
Pennsylvania, accident. Amended Complaint, f 3.. . Defendant NRC

eventually released portions.of two of the requested interview=

transcripts but redacted certain material therein, it deemed
-

exempt from disclosure pursuant to Exemptions 6 and 7(C) of the
FOIA, 5 U.S.C. Il 552(b)(6) and 552(b)(7)(C);- access to tho'

remainder of the requested transcripts (some 5,000 pages of :
interviews) was denied under Exemption 7(A), 5|U.S.C.

j
-

$ 552 (b) (7) (A) . Amended Complaint, 11 s, 7-a. I

on January 20, 1993, the NRC suspended Oncologyle_licenna
,

to conduct the aforementioned medical treatmer.cs. - Af fidavit of
Barry R. Letts, NRC Region I Field Office Director in the Office __

|
.

of Investigations, at 1 3, attached to Memorandum cf Law in,

. Support of Government's Motion for Summary Judgment (Document
No. 19). As a result of this license suspension order, an
administrative proceeding was commenced, oncoloav services

corneration, CLI-93-17, 38 NRC 44 (1993), which has been stayed

pending completion of the ongoing NRC investigation. Ida,

, _._ . _ __

- ._
,

s.o nA
61:v. 842)
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-

This Court directed the NRC to ' file a response to said
,

amended complaint 'in the form of a notion for summary judgment !

which shall have appended thereto .a Vaughn Index. intterson v.- -- ' -

Zal, 893 F.2d 595, 598 (3d Cir. - 1990), citing Vauahn v. neaan,

157-UrSr-Appeal D.C. 484 r ad s20 (D.C. Cir.1973), gaat, denied
i

415 U.S. 977 (1974)." Order of Court, August 27,|1993, 1 2.I

The Government's Nation for Summary Judgment (Document No.18)
i

was filed on November 22, ~1993, with .a memorandum of law in

support attaching the affidavit of Barry R. Letts, the Director

in the NRC Region I office of Investigations responsible for !
!

overseeing the processing of FOIA requests. l

Also attached to I

the NRC's memorandum is what purports to be a Vauqrhn Index.

Nemorandum in support of Summary Judgment, covernment's Exhibit 1

| 4. j
1

The NRC's so-called Vaughn Index itemises two specific

documents and one category of documents: (1) A-1, consisting of

20 pages of a transcript--of-an= interview of an7wiYentTYbed-~ ~

Individual on December 22, le92, with all other portions of that
._.

interview withheld on the grounds that -release of the
~

.

1.
-

supplies an index of withheid- documente and details theA Vauchn IndeX consists of a detailed affidavit which;

:

agency's justification for claiming exemption from the FOIA,the purpose of which is to " permit the court systemi

disputed information.aeffectively and efficiently to evaluate the factual nature of'

John Doo Aaency
U.S. 146, 148 n. 2 (1989) ; ' Patterson John Doe corn., 433v.,

! 893 F.2d at 599 n. 7.An adequate y,anghn Index will narrow,the scope of the Court's
inquiry, contribute to informed court evaluation of disputed
documents, assist appellato review, and enhance the
requester's ability to argue effectively againstnondisclosure, coastal states osa coro. v.969, 972 (3d Cir.1981) . doe, 644 F. 26

~

. _ _ _ _ _ . . __

3
_ _
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Information could reasonably 'be expected to constitute an
*

-

,

unwarranted invasion of that individual's privacy under

Exemptions 6 and 7(C), 5 U.S.C. 5 522(b)(4) and (b)(7)(C):_ _ ,(11)
, _ _, _

A-2, 28 pages of an interview with an unidentified individual-

conducted-on-December-3ir-1992 -with-the-seme-clain-of-exempt-ion7

asserted for the remainder of that interview; and (iii) B-1,

transcripts of interviews with many individuals identified as |
former and current employees of Oncology numbering approximately

5,000 pages, were withheld in their entirety pursuant to

Exemption 7(A), 5 U.S.C. l 522(b)7(A), for the following reasont

"Information compiled during course of investigation for law

enforcement purposes. Release of this information could
reasonably be expected to interfere with an ongoing NRC

investigation." Letts Affidavit, Government Exhibit 4. Mr.

Letts' affidavit elaborates somewhat on NRC's reason for

withholding 5,000 pages of interview testimony in its entirety,
as follows: -

.

'9. . As previously described, there is's current. .

NRC administrative proceeding which has been stayed by
the commission. The NRC is continuing to evaluate the
viability of prospectiva proceedings of a civil, criminal
and/or regulatory nature as a result of the current
investigation. "hase transcripts contain information,
such as names of individuals involved in the
investigation and the actions, procedures and practices
employed by plaintiff in its operations, that if released
would have a detrimental effect on the ability of the NRC

.| to continue and complete its investigation. In
particular, release of document B-1 would reasonably be
expected to interfere with law enforcement proceedings in
the following particulars: 1) notify plaintiff of the
direction of the Government's investigation; 2) permit
witness intimidations 3) permit the suppression or
fabrication of evidence 4) deter future witness !cooperation; 5) hinder the Government's ability to

4
-

+ . ..

!

AJ%
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'

; '!. control and shape its litigation; and 6) prematurely
revent casa evidence and strategy. As a result, the ''.

NRC's ongoing investigation would be adversely affected.;
. . .

Pending before the court are the Government's Motion for
; .- - . . . . . - - . . - - - - - - - - - - - - - - - - - - - --

|,
-

; Summary Judgment (Document No. 18), Plaintiff's Motion for

Summary Judgment._(Document No. 22)} and Disintig{lg_ Mot {gn gnd
;

j Brief to compel Production of a Vauchn Index and for Sanctions

(Document No. 24) . The parties agree that there is no genuine

issue of material fact and that the record is sufficient to-

permit the court to decide the summary judgment. issues as a
matter of law. Brief for Plaintiff (Document No. 23) at 6.

| Aftter consideration of these motions, the responses thereto and '

the briefs and memoranda in support of and in opposition to said

j- motions, this court will deny . Plaintiff's Notion to compel
] Production of a Vaughn Index and for Sanctions, and will enter

{ summary judgment- requiring disclosure of some, but not all, of

the withheld interview transcripts.
.

1
1 -

-
- -

-

-
--

moston to compel Yaughn ladox and for Sanctions

3 oncology states that the Vaughr. Index submitted by '

.

} .I
defendant NRC " mocks the Order of this Court" directing that a.

YEig'an Index be produced and "is wholly inadequate under
i prevailing case law," and that the NRC's "Conclusory and

generalized assertion of exenptions" " bears critically on

] Plaintiff's ability properly to argue its case for disclosure."
!

Motion to compel Vaughn Index, 11 18, 20-21. Oncology therefore
'

; moves this Court to direct the NRC to submit a detailed and
!

- ~ ~ - - - - -

5

1

:
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'

. .
' document-specific Vauahn Index. Alt; hough the Court agrees that

the NRC has not submitted a true YAEShD Index, the Court also

agrees with the NRC that, where an FOIA requester seeks records _ . _ _
j, ._ ___.. ____.__ _______._. . . _ _ . . _ _ . _ - .

or information which.has been compiled by the agency for ongoing 1

law 4nforcement-proceedings-(es-the-transcript: ci-listerview: *

conducted by the NRC's Incident Investigation Team plalaly were).

and the agency claims a " law enforcement" exemption, it need not

submit a detailed vaughn Index but may, instead, rely on

-affidavits and generic descriptions of categories of documents !

in its files and records and the likelihood that.the release of

documents within those categories could reasonably be expected-

to threaten enforcement proceedings (Exemption 7(A)) 'or could

reasonably be expected to constitute an unwarranted invasion of

-privacy (Exemption 7(C)).8 5 U.S.C. I 522(b)(7) (A) and (C) .

An excalient analysis of the inadvisability of requiring )
a vauirhn. Index in the Exemption 7 context is set forth in_Ba

i

_ . - Dec't... . of Justice (Crancer), 999 F.2d 1302 (8th Cir. 1993) )
-_ . - -

2. Exemption 7(A) and 7(C) as amended, now provide:

(b) This section does not apply to matters tnat are --

...

(7) records or information compiled for law
enforcement purposes, but only to the extent that
the production of such law enforcement records or
information (A) could reasonably be expected to
interfere with enforcement proceedings, (or) .. .

(c) could reasonably be expected to coratitute an !
'

unwarranted invasion of personal privacy. . . .

5 U.S.C. I 522(b)(7)(A) and (C) (Supp. Pamphlet 1993) .

. . . - - . _ _ - . . ._._ .

6

'
',l
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i

("Crancer II*), analyzina, inter 311g, United Statea Don't of-
,

satica v, tandann, _ U.S. , 113 8. Ct. 2014 (1993)# Unite 4
i States Den't of Justice v. Renorters comm. for Freedom of the
i

Press, -449 U.S.' -749 -(1989) (Reporters Committee) t ~ NfJta ' v ! ' ~ - - -
,

! Robbins Tire & R oh b a r C o . , 437 U.S. 214 (1978). The Eighth!

tcircuit concluded that "the Supreme Court has consistently '

,

| interpreted Exemption 7 of FCIA (specifically so far subsections
.

7(A), 7(c) and 7(D)), to permit the government to proceed on a !,

categorical basis in order to justify nondisclosure under one of |
.

Exemption 7's subsections." Arancar_II, 999 F.2d at 1308

(citations omitted). Based on the consistent Supreme Court
] interpretation of Exemption 7,_the Eighth Circuit held:
i
:

In sum, the government bears the burden of establishing; that Exemption 7(A) applies. And under nahhina Tire,
i

1

j Exemption 7(A) does not require that the government ;i produce a fact-specific, document-specific, YAMEhD indexi
'in order to satiety that burden. The contents of the;

requested documents are irrelevant. It is the particular( categories of documents, and the likelihood that the
! release of documents within those categories couldi reasonably be expected to threaten enforcement8 ~

-

proceedings., on which the court must focus. The district ._
._| court, therefore, acted beyond the scope of its authority; when it ordered the Department to produce a Vauchn Index.

!

& at 1309. See alst John Dom.Aaency v. John Doe corn., 493
i
! U.S.146,152 (1969) (holding that Exemption 7 may be invoked to
!
,

; prevent the disclosure of documents not originally created for,
j hut later gathered for, law enforcement purposes, and observing
| that, in determining whether the-government has met its burden
i
;

j of proving that a compilation of records or information was done

] for such purposes, "a court must be mindful . . . that the FC3
4^

! was not intended to supplement or displace rules of discovery.!

}

!
I
:

)
i.

ev
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1
;

!
I I

4

i
!
;

|'
;

i i

I
'

):
; 4

| |,

|
; -

;- l
|

-
,

!., ,

: . gag Robbins Tire . . ."); church of selentolocry of california v.
4 ,

'

; 1R1, 792 F.2d 146, 152 (D.C. Cir. 1986)' (Scalia, J.), , _-(Where ~~~
~

d

{ ._
1

claimed FCIA exemption consists of. generic exclusion depending
.

upon the category of records sought, such as where the subject
;

of an investigation seeks disclosure ~ of witness statementsi
'

obtained in the agency investigation, a vaughn index is " futile"
;

and would " serve () no purpose" because Exemption 7(A) does "not
j

require a showing that each individual . document would produce4

3

such interference (with enforcement proceedings), but could1-

; rather be applied generically to classes of records such - as
! witness statements."); wrlaht v.

o8MA, 822 F.2d 642, 646 (7th
{ Cir. 1987) (yauchn Index 'is generally not required under.

{ pxemption 7(A)).
i
.

Inasmuch as the Third Circuit has not addreseed the ~ needa
-

j.

4 .e ,a o.c... w a.
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,

3 Petruzzi's IcA Sunermarkets. Inc. v. Darlina-Delawarm ca._, 993:
} F.2d 1224 (3d Cir.1993) .:

!;
_. . When the non-moving party will bear the- burden of proot --.

;
at trial, the moving party's burden can be " discharged byi

! ' showing' -- that is, pointing out to the Distriot Court -- thatp
; there is an absence of. evidence to support the non-movingi
! party's case.a caloter, 477 U.S. at 325. If the moving party

,

s
i

.

( has carried this burden, the burden shifts to the non movi[ '

ng-

{ party who cannot rest on the allegations of tha pleadings and
:

I must "do more than simply show that there is some metaphysical
3

j
doubt as to the material facts.# - Matsushitm flee. indum. co. v.4

,

; e"enith Radio corn., 475 U48, 574, 5s6 (1984) Patrummism Tomi |i
Sunernarkets, 998 F.2d at 1230. When.the non-moving party's |'

-

evidence in - opposition to a properly supported motion for-

summary judgment is "merely colorable" or "not significantly.
'

probative," the Court may grant summary judgment. Anderson, 477 I
U.S. at 249-50.

k
~

__- -

The district court must review da nar.a a government --
:

agency's withholding of documents against a proper FOIA request,
; and the burden is on the government to establish thet
:

! applicability of an exemption, s U,s.c. g 522(a) (4) (3) . Thej
Court is satisfied from the submissions of the parties-that

{
there is no genuine lasue of material fact, that the governsenti

j_

has met its burden with respect to the withheld portions of A-1 .
and A-2,

and initially with respect to B-1, that Oncology hasj

met the burden then shifted to it to prove that, in fact,A

t

$ ....._..--.__ --

s 10
-

.

= AoitA
(Mov, Sist) ~
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*

disclosure of interview transcripts of' 32 employees who have

executed-verified statements would not' interfere with the law

. enforcement proceedings, and that summary judgment _ is warranted
. , _ . _ . . _ - . . - - . . - - - - - I_.._

.

as a matter of law.

M 6,he-Eighth-circuit-further-held in Creneur II, while
the district court ought not order a' detailed Xanghn Index where

the government invokes a.7(A) or 7(C) exemption, #it still must

satisfy itself that the requested documents have been properly
withheld.a crancer.JI, 999 F.2d at 1310. The government amust

define functional categories of documents; it must conduct a

document-by-document review to assign documents to proper l

catgories; and it must explain to the court how the release of

each category would interfere with law enforcement proceedings."
<

& at 1309-10. (citations omitted). If the generic description
is too vague or is insufficient on its face to sustain the
claimed Exemption 7(A), the district court may request more
specific, distinct categories clear _enough_to. ascertain =how-each ~

-

document, if disclosed, would interfere with the_ investigation.
& Where categories remain too broad or too general, the
district court may be required to exanine the disputed documents
ID camera. &; coastal states, 644 F.2d at 984-985. As a

practical matter, it is often feasible for courts to make
generic determinations about interference with law enforcement

proceedings and, in many cases, affidavits will provide an
adequate basis for making reasoned determinations. Manchester
V. DEA, 823 F. Supp. 1259, 1269 (R.D. Pe. 1993), citing <

. . . . - ---

. _-.
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*

Dickerson v. Dan't af Justica, 992 F.2d 1426, 1431 (6th..G r.
1993).

- _ . . . . -- -- - - - - - - - - - - - ~ ~ ~ " ^ ~ ~ ~ ~ ~ ~ ~

; Documents A-1 and 4-2 -- Portions of Transcribed
.

2nterviews with Two Individuale

The government's reliance on Exemption 7 requires a two-

prong inquiry into (1) whether the requested documents were

compiled for law enforcement purposes, and (2) whether release

of the materials would have one of the six results specified in .

subsections (A) through (F) . McDonnell v. Un1*=d states, 4 F.3d

1227,1255 (3d cir.1993), citina FBI v. Abrammon, 456 U.S. 615,
622 (1982). Exemption .7(C) permits withholding of material

compiled for law enforcement purposes to the extent production,

of such material "could reasonably. be expected to constitute an
unwarrantea invasion of personal privacy." 5 U.s.c. 8

522 (b) (7) (c) .

There is.no serious df.spute that A-1 and A-2, trqnscripts
of intorviews__.w1*h iMivit:1 c.e eWyroyees ~of-n. um.

oncology, were complied for law enfArce~aant purposes.3 on the
record before the Court, there also is no doubt the second prong

I
is satisfied with respect to A-1 and A-2.

" Interviewees and witnesses . have a substantial. .

privacy interest because disclosure may result in embarrassment

3. Plaintiff's attem
criminal _ proceedings pt to confine the scope of Exemption 7 to
of the exemption as un11 as the hundreds of published casesflies in the face of.the plain language
that uphold the government's nondisclosure under Exemption 7
in a myriad of administrative and civil " law enforcement .

proceedings."
__ ___ , _ . - - .. - - .
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} and harasssent." McDonnell, 4 F.3d at 1255. The categorical. 1

-

1

%

agency determination under. Exemption. 7(C). as - to classes of - - - -
j documents whose production could reasonably be expected t,o
$- }

wonstitutomrunwaYrKhtaa invasion of privacy has been endorsed
j by the supreme court. Renorters ca==ittaa, 489 U.S. at 780,

<

.

i

! git;ad in crancer II, 999 F.2d at 1307-08. In Reportargi

.

committee, the court held that disclosure of a computerized1

;

!
compilation 'of an individual's criminal history could always ha

expected to constitute an invasion of the individual's privacy.
:

Nevertheless, the Third circuit has since directed its district
f(

courts in the Exemption 7(C) context to " conduct a da RS.YA;

j
balancing, weighing the privacy interest and the extent to which

i

it is invaded, on the one hand against the public benefit that1
i

k would result from disclosure on the other."
- ,

3

McDonnell, 4 F.3d- !
3

f
at 1254, auctina rama v. Dan't of Justice, 654 F.2d 917, 923 (3d ,

cir n 98 W Lane Iai. ,

,
' . -- _
,

} This court therefore has weighed the public interest in
i

disclosure to oncology, the party being investigated, of the!

j
withheld portions of unknown individuals' transcribed interviewsi-

i, |

gathered as part c,f an on-going law enforcement (NRC) proceedinq!-

- and investigation, against the privacy interests of those
j

individuals, as required by McDonnell_ and IARS I.'
l
- 4.

witness statements and investigative interviews during-theThe public interest in maintaining the confidentiality of|
4

pendency of a law enforcement investigation is itself}
expressed in and protected by Exemption 7i

particularly strong where the: requester is(A), and isj
target of the investigation, as is discussed below.the suspect or1 The NRC'

b (continued...)
13.
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The withheld portions of A-1 and A-2 consist of ' l
,

the i

names, addresses and other identifying 'information i

(such asfamilial
!

.. _ relationships) __ of. individuals, mentioned in ~~thi'~~
interviews. ,

.Such information is categorically protected from4

!

disclosurerin some~eircuits under section 7(c) absent oospelling
' !i

!

j
circumstances not alleged to be present herein.

:
;

h , safecard
i Serv. Inc. v.

sac, 926 F.2d 1197, 1205-04 (D.C. cir. 1991)
1 (Ginsburg, 3.) .

Although our circuit has not endorsed .this
!

categorical approach to Exemption 7(c),i

the safecard rationalej

certainly weighs strongly in favor of the public's interest in
,

i |

i
-

nondisclosure of documents to thei subject of an ongoing law I

enforcement proceeding, and this court is '. oonfident that the i

; ):

! balance of the publio interests and
t

1 the private interests of
{

both the requester and the interviewees in itene A-1 and A-2:
'

; fayor non-disclosure, j
.

'
1

,

.

3

The court will enter summary judgment in favor of thei

|

NRC,_therefore, as to.portiona of interview transcripts withheldi
i

under items A-1 and A-2 of Goverment Exhibit 4.
1

'
i

4

4

3-1 -- Approximately 5,000 pages of Transcribed Intervieve}
With Current or Forser Oncology Employees !

!. i.

As set out fully abcVe, the HRC claims that release of! '

!
' the 5,000 pages of transcript of interviews designated B 1\

-

would-

reasonably be expected to interfere
with law enforcement

3

3
:

_

_

4

nexp(licably did not cl... continued)
.'

i

of A-1 and A-2, however. aim Exemption */(A) as to these portions!
i
1 _ _ _ . _ _ _ _ _ - - - - -
'

i
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proceedings in several specific ways. Letts Affidavit, .1 9.,

Such categorical claims regarding docttsents compiled for law
, . . _ _ . _ _ _ , _ _ _ . _ _ _ . . _ _ _ _ _ - - --

; ._. enforcement purposes, as were these transcribed interviews, ---
-

: ordinarily will suffice to meet the agency's burden and

establish Exemption 7(A) entitling the agency to withhold such
H

documents from disclosure. Rae, ein. Jahn Don Aaenev, 493 U.s. i

at 153 ("In deciding whether Exemption 7 applies, moreover, a ~

t

| court must be mindful of this court's observations that the FOIA
{ was not intended te supplement or displace rules of
..

discovery.8); NLRB v. Robina Tire a nubber ca , 437 U.S. at 239-
.

j 43 (prehearing disclosure of witnesses' statements would involve
d

; the kind of harm that Congress believad would constitute en
1
~

" interference" with NLRB Enforcement proceedingst that of giving
i

{ a party litigant easier and greater monans to the Board's case
{ than be would otherwise hava.a) s crancar II, 999 F.2d at 1309-11
) .

(collecting cases); Alveska Dineline serv. ca. v. EPA, 456 F.2d
',

-

- 309-(Drc.- cir. 1988) (even without proof of actual witness
intimidation or harassment, a suspected EPA violator could

4

| construct defenses which could permit violations, to go
,

'

j unremedied if given early access to witness statomonta and other

} discovery) ; Scannaue v. United staten Dort of Justion, 813 F.2d
i

1285, 1289 (4th Cir.1987); church of scientoloav, 793 F.2d at
,

__

152-53 (collecting cases) .

| However, Oncology has submitted 32 verified statenonts

executed between December 17 and December 23, 1993, of formor
.

; and current employees of oncology's facilities at six of its
i
a

E

15
|

J

i
Ao. 73Ae.m

||
j Sid WdOE:Sa P661 00 P 3 69stt9tztr : *0N BNOHd. XW3/001 osuoseved : WOd3
'

- , . . - . . - . . - - . . . - . - . . . . - . . . . - . -. . . . . - . . - -.



- _ . _ _ _ _ _ _._ _ _. _ _ _ _._ ___ __ _

,

*
, _. _ . ..

*

.,
-

cancer centers and its principal offices in state college,
Pennsylvania.

Additionally, an affidavit submitted by Ms. Marcy
In

_ colkitt, Oncology's general _, counsel, _ discloses that either -_

general counsel or Oncology's outside counsal were present at

N =*jority-of-the-investigative interviews conducted by NRC
,

and in fact, represented both the intervieweee and oncology with
the consent of each.

The verified statements indicate that Oncology's attorney
was present at each interview and the employee / interviewee was

aware of and consented to the dual representation. Furthar,

each verified statement indicates that the employee / interviewee
j

was aware of his or her rights under the FOIAs that' he or she
j

consented to release of the transcript of the interview to
i

counsel for Oncology which she or he did not expect to result in !

an unwarranted invasion of' personal ' privacy; states that he or
she .has in no way been harassea by any employee or other

. representative of Oncology because. of any involvement in the

investigation by the NRC; and states that release to councol of

information about the signator on the verified statement that
: might be contained in transcriptu of NRces investigatory

interviews with others would not reasonably be expected to

result in an unwarranted invasion of the signator's personal
Privacy nor discourage his or her ' cooperation with the NRc
investigation.-

Each verified statement is made "under penalty
of perjury set forth in the Pennsylvanim crimes code, is Pe.c.s.,

,

' ~

16

,
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3 4904, that the foregoing is true and correct socording to my
best knowledge, information and belief."

--17nder the circumstances, the NRC can_no longer maintain.
-

_ . _ _ . _ . _ _ .. . . . -- -
- - - ~ ~ ~

that release of the transcripts of the interviews with f.hans 32
individuals "could-reasonably L. expectea r.o interfere with
enforcement proceedings." The affidavit and verified
statements cut the underpinnings of the NRC's Exemption 7(A)

claim out from under it with regard to those individuals.
Indeed, as Oncology argues, it already knows most of what can be

gleaned from those interviews by virtue of counsel's presence at
the interviews.

a

Accordingly, the' NRC cannot stand behind its categorical

claim of exemption as to those portions of B-1 which consist of

transcripts of interviews with 32 employee / interviewees who have

consented to the release of their own transcripts, because the
assuap' tion

upon whleh such generic claim of exemption is
permitted is not valid as to these 32 interviewees M n e
verified statements and affidavit offered by oncology are - --

sufficient to negate the categorical inference that disclosure
3 of transcribed notes of interviewees could reasonably be

expected to interfere with the NRC'n law enforcement proceeding.I

. summary judgment in Oncology's favor is appropriate, therefore,'

es to the transcribed intervievn of the 32 former and current;

oncology employees who executed the verified statements.

However, as to the remaining interviewees who have not
executed verified statements, have not released their

-..- -- - - -

.
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Pt:v. 842)

Ltd Wdiz:s0 P66T 00 gaj 699Er9P2TP : *0N ENOHd m3/m W Wd: M
. -. . . ._ . _ . -. - . . - ~ . . - - - - . . _ _ _ . . . - . - . - ._- -. - - .- . - -



_. __ __

I*
_ .-

.
..

_. _ _ _

,

.- . .

,

. .

. . ._

* transcripts to Oncology, have not disclaimed their privacy

interests and have not otherwise negated the NRC's presumptively
!

~~ ~' ~

claim of Exemptlon T(A) , as to these witness
~~

valid generic
~ ~ ~ ~ ~ ~~ ~

! statements prepared in the course of an ongoing law enforoenent 1

|

proceeding, summary judgment in the NRC's favor will be granted.
l
i Lee, J.

-

.

t

|

|
.

!

I

'
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.
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|
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|

|

|
|
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|

|
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IN TER UNITED STATES DISTRICT COURT
*

,

j
FOR TEE WESTRAN DISTR 30T OF PENNsTLTANIA|

oNooloor sERvzcas )
CORPORATION, )__ . . _ _ . . -

- ---)-------- . _ _ . . ___. .-

Plaintiff, )
) lvs: )-civti ActiorrNo. 33-0939
)

,

UNITED STATES NUCLEAR ) |

REGUIAToRY COMMI8sION and )
'

RUSSELL POWELL, FCIA )OFFICER,
)
)

Defendants. )
i'
s

onnaR OF coumT

AND NOW, this 7th day of February, 1994, it is HEREBY
ORDERED AS FOLI4W88

'

i

.

1. . Plaintiff's Motion to compel Production of a Vaunhn
,

i

Index and for sanctions (Document No. 24) is DENIED;
i
i2. The defendant's Motion for Summary Judgment

(Document No. 16) is GHANTED IN PART AND DENIED IN PART;!
| 3. The plaintiff's Motion for Summary Judgment

(Document No. 22) _ is GRANTED IN MFr utn neuven 3 pg,
,

IT 18 FURTNER "^'DERED that . siummary judgment in
plaintiff's favor is entered with regard to those portions of

i

the B-1 disclosure of which is required as set forth in the l

memorancum opinion accompanying this order, to-vit the
transcripts of interviews with the 32 former or current
employees of oncology who have executed verified statements !'

attached to plaintiff's motion for summary judgments summary
.

judgment is entered in defendant's favor with regard to Items A-

1 and A-2 of the NRc's "Vauchn Indexn (Government Exhibit 4) and
19

. -
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with regard to those portions of B-1 disclosure of which is not4-

j

required as set forth in the memorandum opinion accompanying,

!
!this Order.

. ___ _ .. . . . . ... - -- -- - ' - ~ ~ ~~~~~~ ~ ~~~~

4

J

N -

4 L}_--ta A 1'

Donald ~J. Lee U ~ ,

!United States Distriot Judge - t

^

ao; Kerry A. Kearney Esquire
Reed Smith Shaw a,nd McClay ii
435 sixth Avenue
Pittsburgh, PA 15219 ;

,

i i
.

Mercy L. Colkitt Esquire
oncology services, Corporation

,

;

P.O. Box 607;

Indiana, PA 15701-0607
'

| Michelle Gutamer
Assistant United States Attorney
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