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Cajun Electric Power Cooperative, Inc. v. NRC, Nos. 94-1113 &
94-1114 (D.C. Cir., filed Feb. 18, 1994)

These two petitions for review challenge license amendments
issued by the NRC in December 1993 making possible a merger
between Entergy and Gulf States Utilities. Gulf States owns a
major stake in the River Bend power reactor, and petitioner in
these lawsuits owns a smaller share. Petitioner apparently
intends to challenge, inter alia, the NRC’s decision that the
merger did not result in significant antitrust changes warranting
a fresh antitrust review.

Petitioner simultaneously is pursuing an adjudication before the
Commission that raises an alleged safety question based on the
financial consequences of the merger.

Contact:
Daryl M. Shapiro
504-1631

V. NRC, No. 93-1263 (D.cC. -., Feb. 24, 1994)

This lawsuit, filed last spring, challenged the extension of
Comanche Peak’s construction permit. The court of appeals denied
petitioners’ stay motion seeking a halt in Comanche Peak’s
operations because cf the alleged construction permit defect.
Petitloner now has decided not to pursue the lawsuit on the
merits.

On petiticners’ io1 of appeals dismissed the
petition for review.

Contact: NOTE: TO BE MADE PUBLICLY AVAILABLE
Charles E. Mullins IN 10 WORKING DAYS FROM THE
504~1618 DATE OF THIS PAPER
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Oncology Services Corp. v. NRC, No. 93-0939 (W.D. Pa., Feb. 7,
1994), reconsideration denied (March 10, 1994)

This Freedom of Information Act suit arose from Oncology
Services’ request about a year ago for the transcripts of witness
interviews. The witnesses had been interviewed by an NRC
Incident Investigation Team looking into a 1992 incident where a
woman died. The NRC withheld the transcripts under FOIA
Exemption 7(A) on the ground that disclosure of the transcripts
might jeopardize an ongoing investigation by OI.

After considering cross-motions for summary judgment, the
district court on February 7 ordered disclosure of some, but not
all, of the transcripts. The court granted summary judgment to
the NRC on all transcripts except those of 32 witnesses who had
filed verified statements in court waiving their privacy rights
and indicating that 2ncology Services’ attorneys were present at
their interviews.

Oncology Services’ attorneys were not present, however, at IIT
interviews, ostensibly the subject of the FOIA suit, but only at
OI’s own interviews (conducted subsequent to the FOIA reguest).
We concluded that the court mistakenly had conflated the IIT
interviews with the OI interviews. The U.S. Attorney’s office
therefore filed a motion for reconsideration.

The district court denied the motion on March 10. The court
apparently felt that any effort to clarify should have come
earlier, right after plaintiff had filed its 22 verified
statements. Unfortunately, neither the U.S. Attorney’s office
nor the NRC ascertained the discrepancy between plaintiff’s 32
verified statements and its FOIA request until after the court
issued its decision keying disclosure to those statements. In
denying the motion to reconsider, the court construed the FOIA
request to cover both the IIT transcripts and the later-generated
OI transcripts.

After consulting with OI and DOJ, we now have released the
transcripts as ordered by the court. The Assistant United States
Attorney handling an Oncology-related criminal referral concluded
that disclosure of the transcripts at this late stage of the
investigation would no longer be prejudicial, and DOJ (with our
concurrence) determined that an appeal was not necessary.



We expect Oncology Services now to demand attorney’s fees. We
will continue to work with the United States Attorney’s office on
the case.

Contact:
L. Michael Rafky
504-1974
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ATTACHMENT - |
- , Nos. 94-1113 &
94-1114 (D.C. Cir., filed Feb. 18, 1994) ‘



UNITED STATES COURT OF -®PEALS
DISTRICT OF COLUMBIA CIROL

No. 94-1113 September Term, 1993

Cajun Electric Power Cooperative, Inc., Petitioner United States Court of Appear

v. o P
Nuclear Regulatory Commission, Respondent or the District of Cotumbia Circult

g1 orpps LD FEB 12194

/b This case was filed and docketed on 2/14/94. The' diUeGUU§V¥iled as a
petition for review and was assigned the above number.

It is ORDERED that petitioner(s) shall submit the following document(s)
(original and one copy required, unless otherwise noted) by the indicated
date(s):

3/21/94 Docketing statement.

3/21/94 Statement of issues to be raised.

3/21/94 Certificate of Counsel (Cir. R. 28(a)(l)).

3/21/94 Two copies of the underlying decision.

3/21/94 Statement as to whether or not a deferred appendix under
F.R.A.P. 30(c) will be utilized. (A motion will not be necessary.)

3/21/94 Original and four copies of procedural motions which would affect
the calendaring of this case.

It is FURTHER ORDERED that respondent(s) shall submit the following
document(s) (original and one copy required, unless otherwise noted) by the
indicated date(s):

4/4/94 Entry of Appearance form.

4/4/94 Certified Index to Record.

4/4/94 Certificate of Counsel (Cir. R. 28(a)(l)).

4/4/94 Dispositive motions, if any. See Cir. R. 27(g).
(Original and four copies.)

It is FURTHER ORMDERED that briefing in this case is deferred pending
further order of the Court.

The Clerk is directed to certify and transmit a copy of this order,
along with the petition for review, to respondent(s).

FOR THE COURT:
Ron Garvin, Clerk

H. Contee, Deputy Clerk

A True copy:
Test Fu'\ Gar\ in
,,bn‘ted Atates Court of Appoals
—-Zor the Dlstrlct cf(:oigmbia Circuit

By —'0-4——“—-4__1 ?é_ o (,CC __Dany 1ty Clerk

-
¥

Initial Submissions 86-1
(April 1992)



IN THE
UNITED STATES COURT OF APPEALS
POR THE DISTRICT OF COLUMBIA CIRCUIT

Cajun Electric Power Cooperative, Inc.,

Petitioner,

qy-/llf
NO. el

v.

Nuclear Regulatory Commission,

Respondent.

EETITION FOR REVIEW
Pursuant to § 189 of the Atomic Energy Act of 1954, as
amended, 42 U.S.C. § 2239(b), and Rule 15(a) of the Federal Rules
of Appellate Procedure, Cajun Electric Power Cooperative, Inc.,
by its counsel, hereby petitions this Court for review of the

following order issued by the Nuclear Regulatory Commigsion:

Gulf States Utilities Company 2

Cooperative, “Amendment No. 69 to Facility Operating
License," and supporting Findings and Evaluations, License
No. NFP-47 (TAC No. M85673), Docket No. 50-458, dated
December 16, 1993,

Dated: February 14, 1994 Respectfully subnitted,

-

James D. Pembroke
Thomas L. Rudebusch
DUNCAN, WEINBERG, MILLER
& PEMBROKE, P.C.
1615 M Street, N.W., Ste. 800
Washington, DT 20036
(202) 467~-6370

Attorneys for Cajun Electric
Power Cooperative, Inc.



CERTIFICATE OF SERVICE
I, Thomas L. Rudebusch, hereby certify that I have this

l4th day of February, 1994, served the foregoing document upon eazh
person designated on the attached service list by first class mail,

postage prepaid.

Thomas L. Rudebusch

DUNCAN, WEINBERG, MILLER
& PEMBROKE, P.C.

1615 M Street, N.W.

Suite 600

Washington, D.C. 20036

(202) 467-6370



Kell McInnis, Corporate Counsel
c.;nn Blectric Power Coop., Inc.
10719 Airline Highway

P.O. Box 15540

Baton Rouge, LA 70895

Barle H. O'Donnell, Esq.
Judith A. Center, Esgqg.
Dewey, Ballantine

1775 Pennsylvania Ave., N.W.
Washington, DC 20006-4605

Daniel Guttman

Spiegel & McDiarmid
1350 New York Ave., N.W.
Suite 1100

Washington, DC 20005

Rubert C. McDiarmid, Esqg.
Bonnie S. Blair, EBsq.
Spiegel & McDiarmid

1350 New York Ave., N.W.
Suite 1100

Washington, DC 20005

Wallace E. Brand, EBsq.
Attorney at Law

1730 "K" St., N.W., Ste. 1000
Washington, DC 20006

J.A. Bouknight, Jr. (Esq.)
Newman & Holtzinger, P.C.
1615 L Street, N.W.

Suite 1000

Washington, DC 20036

David R. Hunt, Esq.
Roes, Hunt, Spell & Ross
P.O. Box 1196

123 Court Street
Clarksdale, MS 38614

Anthony C. Tummarello
Director of Energy
Occidental Chemical Corp.
5005 LBJ Freeway

Dallas, TX 75244

John Carley, Manager

Corporate Planning & Operations
So. Missiseippi Blec. Power Asso.
6401 liqhhnz 49, North

P.0. Box 1589

Battiesburg, MS 39401

Robert Weinberg, Bsq.
Michael A. Postar, Esq.
Charles A. Braun, Bsq.
Duncan, Weinberg, Miller

& Pembroke, P.C.
1615 M Street, N.W., Ste. 800
Washington, DC 20036

James N. Compton, Esq.
Compton, Crowell & Hewitt
146 Porter Avenue

P.0. Drawer 1937

Biloxi, MS 39533

Don A. Ouchley, P.E.

Frank D. Ledoux, P.E.
Lafayette Utilities System
PnOc BOX ‘017-C

Lafayette, LA 70502

Philip P. Graham, Vice President
Gulf States Utilities Company
5485 U.8., Highway 61

P.O. Box 220

St. Francesville, LA 70775

Cecil L. Johnson, Esq.

Vice President - Legal Services
Gulf States Utllities Company
350 Pine Street

Beaumont, TX 77701

James D. Pembroke, Esgqg.
Thomas L. Rudebusch, Esq.
Duncan, Weinberg, Miller

& Pembroke, P.C.
1615 M Street, N.W., Ste. 800
Washington, DC 20036



Victor J. Elmer
Vice President of Operations

Cajun Blectric Power Coop., Inc.

112 Telly Street
New Roads, LA 70760

Zachary D. Wilson, Esq.
321 Maple Street

P.O. Box 5578

No. Little Rock, AR 72119

John Schwab, Esqg.
Echwab & Walter
10€36 Linkwood Court
Baton Rouge, LA 70810

Samuel J. Chilk, Secretary
Nuclear Regulatory Commission
One White Flint North

11555 Rockville Pike

Room 16 H1

Rockville, MD 20852

Bdwin J. Reis, Esqg.

Ann P. Hodgdon, Esq.

Office of the General Counsel
Nuclear Regulatory Commission
Washington, DC 20555

Joseph B. Kinotts, Esqg.
Mark J. Wetterhahn, Esq.
Winston & Strawn

1400 L Street, N.W.
Washington, DC 20005
(Counsel for GSU)

Robert B. McGehes, Eaq.
Wise Carter Chile & Caraway
6000 Heritage Building

P.0. Box 651

Jackson, MS 39205

Nuclear Regulatory Commission
Office of the General Counsel
11555 Rockville Pike

Room 17 A2, 17A3

Rockville, MD 10852



UNITED STATES COURT O" - PPEALS

NISTRICT OF COLUMBIA CIRC . ¢

No. 94-1114 September Term, 1993
nited States Court of Appea,
Cajun Electric Power Cooperative, Inc., Petitioner or the District of Cotumbia Cireyjt
VQ
Nuclear Regulatory Commission, Respondent ILED FEB 32 1334
ORDER ' N GARVI.,

This case was filed and docketed on 2/14/94. The case was ?ﬂ‘!a as a
petition for review and was assigned the above number.

It is ORDERED that petitioner(s) shall submi‘ the following document(s)
(original and one copy required, unless otherwise noted) by the indicated

date(s):

3/21/94 Docketing statement.

2/21/%4¢ Statement of issues to be raised.

3/21/94 Certificate of Counsel (Cir. R. 28(a)(1l)).

3/21/94 Two copies of the underlying decision.

3/21/94 Statement as to whether cr not a deferred appendix under

F.R.A.P. 30(c) will be utilized. (A motion will not be necessary.)

3/21/94 Original and four copies of procedural motions which wculd affect
the calendaring of this case.

It is FURTHER ORDERED that respondent(s) shall submit the following
document(s) (original and one copy required, unless otherwise noted) by the
indicated date(s):

4/4/9%4 Enrry of Appearance form.

4/4/94 Certified Index to Record.

4/4/94 Certificate of Counsel (Cir. R. 28(a)(1)).

4/4/94 Dirronsitive motions, if any. See Cir. R. 27(gq).
(O 1nal and four copies.)

It is FURTHER ORDERED that briefing in this case is deferred pending
further order of the Court.

The Clerk is directed to certify and transmit a copy of this order,
along with the petition for review, to respondent(s).

FOR THE COURT:
Ron Garvin, Clerk
A True copy:

g P - M
BY: % (ol et
Stepherf H. Contee, Deputy Clerk
T ¢ Pas Oarvin

iect:

United Stoteg Lovrt 01 A0D22.4S8

y 3 . 2 2 Yt 2 P 1
for the Diesrict of Columbia Circuit

2y ¢ Namitsy Flap'-

B .
By . o v il s ¢

Iinitial Submissions 86-1
(April 1992)



IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT
Cajun Electric Power Cooperative, Inc.,
Petitioner,
v

No. 5?2"7/2

Nuclear Regulatory Commission,

N Nt St N i St N S

Respondent.

EETITION FOR REVIEW

Pursuant to § 189 of the Atomic Energy Act of 1954, as
amended, 42 U.8.C. § 2239(b), and Rule 15(a) of the Federal Rules
of Appellate Procedure, Cajun Electric Power Cooperative, Inc.,
by its counsel, hereby petitions this Court for review of the
following order issued by the Nuclear Regulatory Commission:

Cooperative, "Amendment No. 70 to Facility Operating

License," and supporting Findings and Evaluations, License

No. NFP-47 (TAC No. M85673), Docket No. 50-458, dated
December 16, 1993,

Dated: February 14, 1994 Respectfully submitted,

-

James D. Pembroke
Thomas L. Rudebusch
DUNCAN, WEINBERG, MILLER
& PEMBROKE, P.C.
1615 M Street, N.W., Ste. 800
Washington, DC 20036
(202) 467-6370

Attorneys for Cajun Electric
Power Cooperative, Inc.



CERTIFICAIE OF SERVICE
I, Thomas L. Rudebusch, hereby certify that I have this
l4th day of February, 1994, served the foregoing document upon each

person designated on the attached service list by first class mail,

postage prepaid.

Thomas L. Ru%cguncﬁ

DUNCAN, WEINBERG, MILLER
& PEMBROKRE, P.C,.

1615 M Street, N.W.

Suite 800

Washington, D.C. 20036

(202) 467-6370



Kell McInnis, Corporate Counsel

Cajun Electric Power Coop., Inc.

10719 Airline Highway
P.O. Box 15540
Baton Rouge, LA 70895

Barle H. O‘Donnell, Esq.
Judith A. Center, Esqg.
Dewey, Ballantine

1775 Pennsylvania Ave., N.W.
Washington, DC 20006-4605

Daniel Guttman

Spiegel & McDiarmid
1350 New York Ave., N.W.
Suite 1100

Washington, DC 20005

Robert C. McDiarmid, Esqg.
Bonnie $. Blair, Eaq.
Spiegel & McDiarmid

1350 New York Ave., N.W.
Suite 1100

Washington, DC 20005

Wallace E. Brand, Esq.
Attorney at Law

1730 "K' st.' N.“., ste- 1000
Washington, DC 20006

J.A. Bouknight, Jr. (Esq.)
Newman & Holtzinger, P.C.
1615 L Street, N.W.

Suite 1000

Washington, DC 20036

David R. Hunt, Esq.
Ross, Hunt, Spell & Rossa
P.O. Box 1196

123 Court Street
Clarksdale, MS 38614

Anthony G. Tummarello
Director of Energy
Occidental Chemical Corp.
5005 LBJ Freeway

Dallas, TX 75244

John Carley, Manager

Corporate Planning & Operations
So. Miesissippi Elec. Power Asso.
6401 Highway 49, North

P.O. Box 1589

Hattiesburg, MS 39401

Robert Weinberg, Esq.
Michael A. Postar, Esq.
Charles A. Braun, Esqg.
Duncan, Weinberg, Miller

& Pembroke, P.C.
1615 M Street, N.W., Ste. 800
Washington, DC 20036

James N, Compton, Esq.
Compton, Crowell & Hewitt
146 Porter Avenue

P.O. Drawer 1937

Biloxi, MS 39533

Don A. Ouchley, P.E.

Frank D. Ledoux, P.E.
Lafayette Utilities System
P.0O. Box 4017-C

Lafayette, LA 70502

Philip P. Graham, Vice Presiden-
Gulf States Utilities Company
5485 U.S. Highway 61

P.0. Box 220

St. Francesville, LA 70775

Cecil L. Johnson, Esq.

Vice President - Legal Services
Gulf States Utilities Company
350 Pine Street

Beaumont, TX 77701

James D. Pembroke, Esqg.
Thomas L. Rudebusch, Esqg.
Duncan, Weinberg, Miller

& Pembroke, P.C.
1615 M Street, N.W., Ste. 800
Washington, DC 20036



Victor J. Elmer
Vice President of Operations

Cajun Blectric Power Coop., Inc.

112 Telly Street
New Roads, LA 70760

Zachary D. Wilson, Esq.
321 Maple Street

P.0O. Box 5578

No. Little Rock, AR 72119

John Schwab, Esqg.
Schwab & Walter
10636 Linkwood Court
Baton Rouge, LA 70810

Samuel J. Chilk, Secretary
Nuclear Regulatory Commission
One White Flint North

11555 Rockville Pike

Room 16 H1

Rockville, MD 20852

Edwin J. Reis, Esq.

Ann P. Hodgdon, Esq.

Office of the General Counsel
Nuclear Regulatory Commission
Washington, DC 20555

Joseph B. Knotts, Esq.
Mark J. Wetterhahn, Esq.
Winston & Strawn

1400 L Street, N.W.
Washington, DC 20005
(Counsel for GSU)

Robert B. McGehee, Esq.
Wise Carter Chile & Caraway
6000 Heritage Building

P.0. Box 651

Jackson, MS 39205

Nuclear Regulatory Commission
Office of the General Counsel
11555 Rockville Pike

Room 17 A2, 17A2

Rockville, MD 10852
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Orr v. NRC, No. 93-1263 (D.C. Cir., Feb. 24, 1994)



United States Court of Appeals

For Tve DevmicT oF CoLumma Cmowr

No. 93-1263 September Term, 1993
B. Irene Orr, et al., wou o1d(€S COUrt ur nppen
Petitioners, ‘or the MNietsimt +f Pam=ia Cirgui
o ILED FEB 24 1994
Nuclear Regulatory Commission, et al.,
Respondents. RON GARVIN
CLERK
CRRPER

Upon consideration of the motion of petitioners for voluntary
dismissal of petition for review, it is

ORDERFN that the motion is granted and this case is hereby
dismissed. The Clerk is directed to transmit a certified copy of
this order to the respondents in lieu of a formal mandate.

FOR THE COURT:
RON GARVIN

CAu. Cuter
By: Cheri Carter
Deputy Clerk

4 True copy.

\_v

Test: Ron Ca-- g,
United §5ey+2. o

far o) States t:;rt of Arpead
{{i; « Lli;,1c. cf Colunt.a C‘zcu‘t

“/bL » ‘—-/;.\_‘Z; 4&

-

-~ Deputy Clarg
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DS |\ I¥ TER UNITED STATR. DISTRICY COURT
FOR TER WESTERN DISTYR. 7 OF PENESYLVANIA
ONCOLOGY SERVICIS

CORPORATION,
Plaintifs,

/)

| (

vE. Civil Acticn No. 93-0939
UNITED STATES NUCLEAR
REGULATORY COMMISSION and
RUSSELL POWELL, FOIA
OFFICER,

Tt N Nl Nl i i Nt Vil i gl Nl st N

Defendants.
KEMORANDUN OPI.ION AND ORDER
Karch 10, 19%4¢

Plaintiff Oncology Services filed a Motion for Summary
Judgment on December 30, 1993, and a brief in support with
Exhibits attached. These Exhib.ts consisted of an affidavit of
oncology's General Counsel and 32 verified statements of former
and current Oncology esployees who have waived their rights to

privacy under the Freedom of Ir. ormatien Act ("FOIA").
Oncelogy premised its m.tion for summary judgment, and
” its entitlement to the transcrists of investigation interviews
over defendants' (the Nuclear negulatory Commission's (NRC's)
and Russell Powell's) generic claim of exesption under the FOIA,
upon these 32 employees' verified statements. Additionally,
W Oncology filed a Motion to Compal Production of a Yaughn Index
on January 21, 1994, assertiny that the defendants' generic
claim of exemption from disclosure of sume 5,000 pages of

transcripts of investicative in.erviews designated as "B-1" was

AD 72A ‘

ey BWMN
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inadequate and failed to comply with this Court's previous order
compelling a Vaughn Index.

The defendants responded to the motion to compel on that
same day, and on February 7, 1534, filed their Reply in
Opposition to Plaintiff's Motion for Summary Judgment (Document
No. 26). Neither of these plead.ngs even remotaly suggests that
the 32 employees identified by Uncology and specifically relied
upon by it in its motion for siLamary judgment vere not covered
py plaintiff's FOIA reguests, nor doss either pleading sven
repctely suggest that Oncology had limited its FOIA request to
interview transcripts of the NiC's Incident Investigation Teanm

enly and that Oncology did n.t request transcript notes of

interviews conducted by NRC's *Office of Investigations."” The

defendants merely relied on the._r categorical Exemption 7 claim

of privilege as to the 5,000 pages of interview notes identified
only as "B-1".

Apparently, the defendanis neglected to check B-1 to see
whether :°v of the 32 employees and their interviews by NRC
personnel ¢ ecifically identified by Oncology were actually
covered by that blanket description and claim of exemption. The
defendants only thought to dc that after they received this
Court's opinion cf February 7, 199¢, as they candidly confesses
in their Motion for Reconsideration which states: "Through
iradvertence and mistake, the NRC did not perceive plaintiff's
inaccurate inference that its 32 verified statements described

the N-.~'s Incident Investigation Team interviews until after the

wons |




MRR 18 'S4 14:3° PRGE . @84

! ( 2

NRC filed its Replv and after i studied this Court's Fabruary
2tk ozder apd QOpinion. The above-described errors were
discovered upen further review of Document B-l, in compliance
with this Court's Opinion and Or.uer cbeying document disclosure
to the 32 verified statements.* United States' Notion for

Reconsideration and Stay of Orcsr (Document No. 30) (emphasis
supplied).

The defendants nov rel s on their own negligence in
suggesting Oncology mislead the Court to “err" in erdering the
NRC to release all 32 employees' transcripts. Having stood pat
en their right to rely on a categorical Exemption 7 claim
against disclosure of these 32 employeses' interviews and the
rest of the 5,000 pages of tra.scribed interviews, defendants
only now, after they read and we.e dissatisfied vith the Court's
ruling, have decided to look a little more closely at B-1 and

have "discovered” a new distinct.on they believe entitle thenm to
W exemption. The Court agrees w.th Oncology that these belated
arguments are somevhat disingenuous and offer no legitimate
reason why this Court should reconsider its ruling of February
7, 1994. Moreover, under all of the circumstances of record,
the Court construes Oncology's FOIA requests as covering all
investigative interview of tr-anscripts, certainly the 32
N employees' transcribed interviess.

After consideration of (he various pending motions and

supporting affidavits, responses thereto, and memoranda in

support and in opposition, it is HEREBY ORDERED as follows:

AD Tea
By BEN
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1. Defendants' United States Nuclear Reyilatory
Commission's and Russell Powell's Motien for Reconsideration and
stay of Order (Document No. 10) is DENIED.

2. Plaintiff Oncology Services Corporation's Motion for
Rule 11 Sanctions which is contained within their Response to
United States' Motion for Reconsideration and Stay of Order
(Document No. 34) 4is DENIED for feilure toc comply with
Ped.R.Civ.P. 11(c) (1) (A) {"A motion for sanctions under this rule
shall be made separately from other motions or requests . .

o s%).,

3. Defendants' Motion for lLeave to File a Reply to
Plaintiff's Response to Motion for Reconsideration and a Stay
(Document No. 35) is DENIED.

4. Plaintiff's Motion in Opposition to Motion for lLeave
to File a Reply e’c.(Document No. 36) is GRANTED.

) o

- sy
Dona . e
United States District Judge

cc Kerry A. Kearney, Esquire
Reed Smith Shawv and McClay
435 Sixth Avenue
Pittsburgh, PA 15219

Marcy L. Colkitt, Esquire
Oncology Services Corperation
P.O. Box €07

Indiana, PA 15701-0607

Michelle Gutizmer
Assistant United States Atiorney
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IN TEE UNITED BTATES DISTRICT COURT
FOR TRE WRSTERN DIGTRIOT OF PENNSYLVANIA

ONCOLLGY SERVICES

!
CORPORATION, ;
Plaintire, g

Ve, )y Civit-Action No. 93=093%
)
UNITED STATES NUCLEAR )
REGULATORY COMMISSION and )
RUSSELL POWELL, POIA )
OFFICER, ;
Dofendants, )
OPINION

February 7, 1994

On Geptember 24, 1993, Oncology Services Corporation,
("Oncology") filed ite First Amended Complaint under the Freedom
of Information Act ("FOIA™), S U.S.C. § 552, requesting this

! Court enjoin Lhe United States Nuclear Regulatory Commission

("NRC") and Mr. Russall Powsll, its PFOIA officer, from
*{mproperly withholding from public disclosure certain records

e = e MO—————— ;_';_"_‘1t.._:; ——

which are within their possession and control.” . Anended i

Complaint, ¥ 1.

Oncology is a healthcare corporrtion licensed by the NRC
t© use radicactive by-product w  :cial in certain medical
procedures., On November 2, 1992, a nursing home patient died
five aays after receiving a medical brachytherapy treatment
using radicactive material at Oncology's facility in Indiana,
Pennsylvania, which, the NRC asserts, folloved "significant

Overexposure to radiation from a source lodged in tha patient's

£8d WdZT IS0 PEET BD 9S4 ESSEEOPZIP @ "ON 3NOHd Xed Qul 21U0seURd @ WOMY



catheter." Government's Memorandum in Support of Motion to
Dismiss, at 1.

The NRC immedlately began an investigation of this

’ incident which "in the NRC staff's view, indicated a significant

breakdown of corporate and xanagerial sontrol of license . . |

activities.* Id., at 1-2, Onceology requested under the FOIA
and was denied access to transcripts of all interviews made by
the NRC's Incident Investigation Tean regarding the Indiana,
Pennsylvania, accident. Amended Complaint, § 3. Defendant NRC
éventually released portions of two of the requested interview
transcripts but redacted certain material therein it deened
exempt from disclosure pursuant to Exemptions & and 7(C) of the
FOIA, 5 U.S8.C. §% 552(b) (6) and 552(b)(7)(C)1 access to the
remainder of the requested transcripts (some 5,000 pages of

interviews) was denied under Exemption 7(A), 5 U.S8.C. J
¥ 552(B) (7)(A). Amended Complaint, ¢ S, 7-8. ’
On January 20, 1993, the NRC suspended Oncelogy's license

| to conduct the aforementioned medical treatnercs, Affidavit of
Barry R. Letts, NRC Region I Field Office Dirsctor in the Office
of Investigations, at 1 3, attached to Memorandum e¢f lav in
Support of Government's Motion for Summary Judgment (Document
No. 19)., As a result of this license suspension order, an
Administrative pProceeding was comnenced, Queology Services
Coxrporation, CLI=93-17, 38 NRC 44 (1993), which has been stayed
pending completion of the ongoing NRC investigation, Id,

AQ 724
(Rev. 882)

POd  WCT:S2 PEET BO 985 BISTEIPZIP : 'ON 3NOHd Xod /Aol 21U0SeIRY @ WO




AQ 124
(Rev. 882

This Court directed the NR~ to "file a response to said
amended complaint in the form of a motion for summary judgument

f vhich shall have appended thereto a Vaughr Index. Eattecson v,

EBI, 893 P.24 %595, s98 (3d Cir. 19%90), siting Yavughn y. Rosan,

TP *17D.Ci 484 T.2d 820 (D.C. Cir. 1973), gert. denisd

415 U.s. 977 (1974)." order of court, August 27, 1993, 1 2.!

| The Government's Motion for Summary Judgment (Dooument No, 18)
f was filed on November 22, 1993, with a memorandum of lav in

Support attaching the affidavit of Barry R. Letts, the Directer
in the NRC Region I 0ffice of Investigations responsible for
overseeing the processing of PoIa requests. Also attached teo
the NRC's memorandum is what purports to be a Yaughn Index.

| Memorandum in Support of Summary Judgment, Govarnmant's Exhibit

4.
The NRC's so-called Vaughn Index itemizes twe specific

documents nd one Categoery of documents: (1) A-1, consisting of

20 pages of a trlnncrlptuol‘an~4nt-eriﬁfb?:iﬁ:hhidinillfil“‘”

individual on December 22, 1992, with all other portions of that
interview withheld on the grounds that recloase of the

1. A Yaughn Index consists of a detai)ed affidavit which
Supplies an index of withheld documente and details the
agency's justification for claining exemption from the FOIA,
the purpose of which is to "permit the court systen

' effectively and efficiently to evaluate the factual nature of

disputed information.» Rog Curp., 4s2
U.8. 146, 148 n. 2 (1989) ; Pattersop, 893 P.2d at %99 n. 7.
An adequate Yaughn Index will narrew the scope of the Court's
inquiry, contribute to informed court evaluation of disputed
documents, assist appellate review, and enhance the
regquester's ability to argue effectively against
nondisclosure. ¢ 844 F, 24
962, 972 (3d cir, 1981).
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information could reasonably be expected to constitute an
unwarranted invasion of that individual's privacy under
Exemptions 6 and 7(C), % U.8.C. § 522(b)(6) and (b)(7)(C): (i1)
A-2, 28 pages of an interview with an unidentified individual

~conducted on December 31; 1992, with the sare claim of exenption

asserted for the remainder of that interview; and (iii) B-1,
transcripts of interviews with many individuals identified as
former and current employeas of Oncology numbering approximately
5,000 pages, were withheld in their entirety pursuant to
Exemption 7(A), 5 U.8.C, § 522(b)7(A), for the following reason:
"Information compiled during course of investigation for law
enforcement purposes, Release of this information could
reasonably be expected to interfere with an ongoing NRC
investigation.® Letta Affidavit, Government Exhibit 4. Mr,
Ilatts' affidavit elaborates somewhat on NRC's reason for
withholding 5,000 pages of interview testimony in its entirety,

as follows:

8. . . « As previously described, there is a current
NRC administrative proceeding which has been stayed by
the Commission. The NRC is continuing to evaluate the
viability of prospectivs proceedings of a civil, criminal
and/or nqulator¥ nature as & result of the current
investigation. hese transcripts contain information,
such as names of {ndividuals involved 4in the
investigation and the actions, procedures and practices
employed by plaintiff in its operations, that {f released
would have a detrimental effect on the ability of the NRC
to continue and complete its investigation. 1In
particular, release of document B~i1 would reascnably be
expected to interfere with law enforcenent proceedings in
the following particulars: 1) notify plaintiff of the
direction of the Government's investigation; 2) permit
witness intixidation; 3) permit the suppression or
fabrication of evidence; 4) deter future witness
cooperation; 5) hinder the Government's ability to

“

90d WdP1:50 PEET BE 994 BISCEIPZIP | "ON 3NOHd Xo4/QHL 2 1uoseury

POWONS



contrecl and shape its litigation; and 6) prematurely
revaal case evidence and strategy. As a result, the *°
NRC's ongoing investigation would be adversely affected,
Pending before the Court are the Government's Motion for
Summary Judgment (Document No. 18), Plaintiff's Motion for

_Summary Judgment (Document No. 22), and Plaintiff's Motion-and — -

Brief to Compel Production of a Yaughn Index and for Sanctions
(Document No. 24). The parties agree that there is no genuine
issue of material fact and that the record is suff cient to
permit the Court to decide the summary judgment issues as a
matter of law. Brief for Plaintiff (Document No. 23) at 6.
| After consideration of these motions, the responses thereto and
the briefs and memoranda in support of and in opposition to said
motions, this Court will deny Plaintiff's Motion to Compel
Production of a Vaughn Index and for Sanctions, and will enter

summary judgment requiring disclosure of somae, but not all, of

the vithheld interview transcripts.

o RUTISH O COEPE] Yaughn Index and Yor Sancticns

Oncology states that the Vaught Index submitted by
deferdant NRC "mocks the Order of this Court" directing that &
Yaugin Index be produced and ¥is wholly inadequate under
prevailing case lav," and that the NRC's "conclusory and

generalized assertion of exenptions®™ "bears criticelly on
Plaintiff's ability properly to argue its case for disclosure.®
Motion to Compel Vaughn Index, Y 18, 20-21. Oncology therefore
moves this Court to direct the NRC to submit a detailed and

AD T2A
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docunent-~specific Yaughn Index. Although the Court agrees that
the WRC has not submitted a true Yaughn Index, the Court alsc
agrees with the NRC that, where an FOIA requestar seeks records
or information which has been compiled by the agency for ongoing
B 4 law enforoement proceedings (as the trensoripte of i'terviews |
conducted by the NRC's Incident Investigation Team plaialy were)
and the agency claims a "law enforcement” exemption, it need not
submit a detailed Yaughn Index but may, inetead, rely on
affidavite and generic descriptions of categories of documents
in its filas and records and the iikelihood that the release of
documents within those categories could reascnably be expected

to threaten enforcement proceedings (Exemption 7(A)) or could

reasonably be expected to constitute an unwarranted invasion of
| privacy (Exemption 7(C)).? S U.8.C. § 522(b)(7)(A) and (C).

An excellent analysis of the inadvisability of requiring
a VYaughp Index in the Exemption 7 context is set forth in_Re

AN - Dep't. of Justice (Crancer), 999 F.2d 1302 (8th Cis. 1993)

2. Exemption 7(A) and 7(C) as amended, now provide:

(b) This section does not apply to matters that are =~

(7) records or information compiled for law
enforcerent purposes, but only to the extent that
the production of such lav enforcement records or
infermation (A) could reasonably be expected to
interfere with enforcement proceedings, f[or] . . .
(¢) cnuld reasonably be expected to corstitute an
unvarranted invasion of personal privacy. . . .

§ U.8.C. § %22(b)(7)(A) and (C) (Supp. Pamphlet 1993).

hor a2
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("Crancer II'), analyzing, inter alia, United States Dep't of
iatice v, landang, . U.S. ___, 113 8. Ct. 2014 (1993); United

States Dep't of Justice v. Reporters Comm. for Freedom of ths

Exess, 489 U.8. 749 (1989) (Reporters Committee); NLRB v,

Robbins Tire & Rubber Co,, 437 U.8. 314 (1978). The Eighth = 0

Circuit concluded that "the Supreme Court has consistently

interpreted Exemption 7 of FOIA (specificelly so far subsections
7(A), 7(C) and 7(D)), to permit the government to proceed on a
categorical basis in order to Justity nondisclosure under one of
Exemption 7's subsections." francer II, 999 P.24 at 1308

(citations omitted)., Based on the consistent Supreme Court

interpretation of Exemption 7, the Eighth Circuit held:

In sum, the government bears the burdan of establishing
that Exemption 7(A) applies. And under ¢
Exemption 7(A) does not require that the governmeit
produce a fact-specific, document-specific, Vaughn index
in order to satisfy that burden. The contents of the
requested documents are irrelevant. It is the particular
categories of documents, and the likelihood that the
release of documents within <tliose categories could
reasonably be expected to threaten enforcement
s e G proceedings, on which the court must focus. The district

T court, therefore. acted beyond the sccpe of ite authority
when it ordered the Department to produce a Yauahn Index.

», I1d, at 1309. Sge alsc John Do Agency v. John Doe Corp,, 493

U.8. 146, 152 (1949) (holding that Exemption 7 may be invoked to

Prevent the disclosure of documents not originally created far,

but later gathered for, lav enforcement purposes. and observing
that, in determining whether the government has met i{ts burden
of proving that a compilation of records or information wvas done
for such purposes, "a court must be mindful . . . that the FC

was not intended to supplement or displace rules of discovery.

7
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See Robbins Tire . . .%); Shuxch of Sclentelogy of Californis v.

B8, 792 P.2d 148, 132 (D.C. Cir. 1906) (Scalia, J.) (where |

claimed POIA exemption consists of generic exclusion depending
upon the category of records sought, such as where the subject

of an investigation secks disclosure of witness statements
obtained in the agency investigation, a Yaughp index ie "futile”
and would "serve[) no purpose” because Exemption 7(A) does "not ,
rejquire a showing that each individual document would produce
such interference (with enforcement proceedings), but could
rather be applied generically to classes of records such ag
witness statements."); Wright v. OSHA, €22 F.24 642, 646 (7th
Cir. 1987) (Vauahn Index {s generally not required under
Exemption 7(A)).

Inasmuch as the Third Circuit has not addressed the nead j
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F.2d 1224 (34 cir. 1993).
When the non-moving party will bear the burden of proot
at trial, the moving party's burden can be "discharged by

'mvingi—“mt-irrwinﬁnrom.rt‘a_tﬁi“bﬁiuct Court =~ that

there is an absence of evidence to support the non-moving
party's case." Cglotex, 477 U.S. at 333. If the moving party
has carried this burden, the burden shifts to the non-moving

party who cannot rest on the alleqgations of tha pleadings and

| must "do more than simply show that there {e some netaphyeical

doubt as to the material facts.® Matmushita Rlec. lndug, Co, v,
| aantth madio corp.. 475 U.s. 874, sse (199€) Patrusel's Iga

Supermarkets, $98 P.2d at 1230. When the non-meving party's

evidence in opposition to a properly supported motion for
b summary judgment is "merely colorabla® or *not significantly
Probative," the Court Ray grant summary judgment. Anderaan, 477

U.S. .t 2‘9"500 . e = -

The district court must reviev de pavg a government
agency's withholding of documents againot a PXoper FOIA request,
and the burden isg on  the government to establish the
applicability of an exemption. § U.8.C, § S32(8)(4)(B). The
Court is satisfied from the esubmissions of the parties that

there {s no genuine {asue of material fact, that the governnent
has met its burden vith respeot to the withheld portions of A-1
and A-2, and initially with respect to Be-l, that Oncology has
Bet the burden then shifted to it to pProve that, in fact,

10
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h disclosure of interview transcripts of 232 enployees who have
executed verified statements would not interfere with the law

enforcement proceedings, and that summary judgment i{s warranted

l &% & natter of law.
As-She Eighth Circuit further held in Crancer II, while — |

the district court ought not order a detailed Yaughn Irndex where
the government invokes & 7(A) or 7(C) exemption, "it still must
satisfy itself that the requested documents have been properly
withheld." Crancer II, 999 P.2d at 1310. The governzent "must

define functional categories of documents; it must conduct a

document-by-docunent review to assign documents to proper f
cat. ories; and it must explain to the court hov the release of l
each category would interfere vith law enforcenent proceedings.”
Id. at 1209-10, (citations omitted). If the generic description
is too vague or is insufficient on its face to sustain the
claimed Exemption 7(A), the district court may request more
specific, distinct categories clear enough to ascertain hov each

document, if disclosed, would interfers with the investigation.
id. Where categories remain too broad or teo general, the |
’ district court may be required to examine the disputed documents

in camera. Id.s Coastal States, 644 F.2d at 984~985, As
practical pmatter, it s often feasible for courte to make

generic determinations about interference with law enforcement
proceedings and, in many cases, affidavits will provide an
adequate basis for making reasoned determinat{ons. Manchester
Yo DEA, 623 F. Supp. 1289, 1269 (R.D. Pa. 1991), eiting

11
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ﬂmw_nx_-.mnm, 992 F.2d4 1426, 1431 (6th Sr.

1993).

Documente A~1 and A-1 -- Portions of Trensoribed
Taterviews with Two Individuals

AQ 724
Rev. 182)

L The government's reliance on Exenption 7 requires a tvo-
Preng inquiry into (1) whether thes requested documents were

compiled for law enforcement purposes, and (2) whether release

suhsectivns (A) through (r). ¥chonnell v. United States, 4 F.3d
1227, 1233 (3a cir. 1993), eiting FBI v, Abrapson, 456 U.s. 615,

622 (1983). Exempticn 7(C) permits withholding of material

# of the materials would have one of the six results specifiesd in

complled for law enforcement Purposes to the extent production
| @l such material "could Feasonably be expected to constitute an
unwarranted invasion of perscnal privacy.» S u.s.C. §
L 332(b) (7} (C).
There ie no uoriouo dispute that A-1

' A=1 and A-2, transcripts

of int rvxcwn,lhlES:;Lad4u4duoﬁd;ﬂﬁiv—ﬂvtr'-uut"thplbyddl of

oncology, were complled for law enforcement purposes.’ On the

S I——

Tecord before the Court, there alsc is no doubt the second prong
is satisfied with respect to A-1 and A-32.
"Interviewees and withesses . , . have & substantial

Privacy interest because disclosure may result in enbarragsment

3. Plaintife'g attampt to confine the scope of Exenmption 7 to

Proceedings flies in the face of the plain lanquage
of the exemption as wnil 8¢ the hundreds of published cases
that uphold the government's nondisclosure under Exenmption 7
in a myriad of administrative and eivil "law enforcement
pProceedings.

L’ ¢ 'ON 3NOHd X4/ 08] 2 1UoseURy
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| and harassment.® HcDonnall, 4 F.3d at 1255. The categorical
| agency determination under Exemption 7(C) as to classes of
| documents whose Production could reasonably be axpected to

| constitute anm unwarranted invasion of privacy has been endorsed

by the Supreme Court. w. 48% U.8. at 780,
| cited in Crancer II, 999 r.2d at 1307-08.  In Reporters

| Commitieq, the Court held that dieclosure of a computerized
| compilation of an individual's criminal history could always be
éxpected to constitute an invasion of the individual's privaocy.

Nevertheless, the Third Circuit has since directed its district
| courts in the Exemption 7(C) context to "conduct a de nove
balancing, weighing the privacy interest and the extent to which
| it is invaded, on the one hand against the vublic benefit that
| wWould result from disclosure on the other.* Meconnell, ¢ P.3d
at 1254, guoting Wm. 654 F.2d 917, 923 (3d
| Cir. 1981] ("Lage 1%y, s

This Court therefore has weighed the publie interest in

disclosurs teo Oncology, the party being investigated, of the
withheld portions of unknown individuals® transcribed intervievs
gathered as part of an en~going law enforcement (NRC) proceeding

and investigation, against the privacy interests of those

individusls, as required by MoDonnell and Lanme 1.4

4. The publiic interest in naintainin? the confidentiality of
witness statements and investigative ntervievs during the
Pendency of a law enforcenment investigation is itself
expressed in and protected by Pxemption 7(A), and is
patticularly strong where the re ester is the suspect or
target of the lnvostigation, as is discussed below, The NRC
(continued...)

13
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i The withheld pertions of A1 and A-2 consiet of the
hames, addresses and other i{dentifying inforsation (such as
familial relationshipe) of individuals mentioned in the
interviews. Such information ig categorically protected frow

..~dicclooun-1n-1on"ctrcult- under Section 7(c) absent compelling

circumstances not dlleged to be present herein. x.g., SafeCard
hm..m.__y,.,_m. 926 r.2d 1197, 120%8-06 (P.€. cir, 1991)
(Ginsburg, J,). Although our circuit hae not endorsed this
categorical approach to Exemption 7(€), the EafaCard rationale
certainly weighs strongly in favor of the public's {nterest in
ﬁ nondisclosure of docusents to the subject of an ongolng law
enforcement Proceeding, and this court ig confident that the
H balance of the Public interests ana the Private inturests of
both the requester and the intervievees in itens A-1 ana A-2
favor non~disclosurs. A
The Court will enter sumnary judgment in favor of the
_!894.,.@!?!479{!4_1‘&0 portiona of interview transcripte withneld
URder Iteme A~) and A-iioiwéﬁ§ornont Exhibit 4,

Be] «. Approximately 5,000 Pages of Transoribed Intervievs
Current or Former Oncology Enployees

As set out fully abcve, the NRC claims that release of

the 5,000 pages of transcript of interviews designated B-1 would
reasonably be @xpected to interfere with law enforcement

4. (...continuod)

inaxplicably did not clainm Exemption /(A a8 to these po io
of A-1 and A-2, however. v T

AD P24
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proceedings in several specific ways. Letts Affidavit, ¢ 9.
Such cat.gorical claims regarding docvments conpiled for lav
enforcement purposes, as were these transcribed interviews,
ordinarily will suffice to meet the agency's burden and

establish Exemption 7(A) entitling the agency to withhold such
docunents from disclosure. Ses, €.9. John Doe Agsncy, 493 U.8.
&t 153 (“In deciding whether Exemption 7 applies, moreover, a
court aust be mindful of this Court's observations that the FOIA
was not intended tr supplement or displace rules of
discovery.”); NLRE v. Robins Tire & Rubber Co., 437 U.S. at 239-
43 (prehearing disclosure of witnesses' statemants would involve
the kind of hare that Congress balievad would constitute an
"interference" with NLRB Enforcement procesdings: that of giving
& party litigant easier and greaster acoess to the Board's case
than he would otherwisa have."); Crancer I1, 969 P.2d at 1309-11

(collecting cames); Alyeaka Pipeline Serv. Co, v. EPA, 856 P.2d

308 (D.C. Cir. 1988) (even without proof of actual witnese

AD T3A
(Rev. 8/82)
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intimidation or harassment, a suspected REPA vieclator oould
construct defenses which could permit viclations ¢to go

unremedied if given early access to witness etatements and other

diecovery); Spannsue v. Unitod Statoo Dort of Juotige, 813 P.2d
1286, 1289 (4th cir. 1987); Church of Scientology, 792 F.2d at

152-53 (collecting cases).
However, Oncology has submitted 32 verified statemonte

executed betwesn December 17 and December 23, 1993, of formor

and current employees of Oncology's facilities at mix of ite

1%
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cancer centers and {ts principal offices in State College,
Pennsylvania. Additionally, an affidavit submitted by Ms, Marcy
L. Ceolkitt, Oncology's general counsel, discloses that aithar
general counsel or Oncelogy's outside counssl vere present at

~the majority of the investigative tntervievs conducted by NRC,
and {n fact, represented both the interviewees and Oncology with
the consent of each.

The verified statements indicate that Oncology's attornay
Was present at each interview and the employee/interviewee was
avare of and consented to the dual representation. Furthar,
each verified statement indicates: that the enployee/intervievee
was aware of his or her rights under the FOIA; that he or she
consented to release of the transcript of the intervievw te
Coursel for Oncology which she or he did not expect to result in
an unwarranted invasion of personal privacy; states that he or

she has in no way been harassea by any exployes or other

FéPresentative cf oncology because of any involvement in the

investigation by the NRC; and states that release to councel of
information about the signator on the verified statemont that
might be contained in tranecripts of wNpo's invest{gatory
intervievs with others would not reasonably be expected to
result in an unwarranted invasion of the signator's perasonal
privacy nor discourage hie or her cooperation with the NRC
investigation. pach verified statenent is nade "under panalty

of perjury set forth in the Pennsylvanies Crimes Code, 18 Pa.cC.8.

16
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§ 4904, that the foregoing is true and correct sccording to my
bast knowledge, {nformation and belief."

Undear the circumstances, the NRC can no longer maintain
that release of the transcripte of the interviews ﬂch these 32

lnuvmmicmwnmbﬁmcmmcn with

AD7?
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enforcement proceedings,® The affidavit and verified
statements cut the underpinnings of the NRC's Exenption 7(A)
claie out from under it with regard to those individuals.
Indeed, as Oncology argues, it alrsady knows most of what can be
gleaned from those interviews by virtue of counsel's presence at
the interviews.

Accordingly, the NRC cannot stand behind its catagorical
claim of exemption as to those portions of B-1 wvhich connist of
transcripts of interviews with 32 employee/intervievess vho have
consented to the release of their own transcripts, because the
assumption upon which such generic claim of exemption {g

Permitted is not valid as to these 32 interviewees: “The

verified statements and affidavit offered by Oncelogy are
sufficient to negate the categorical inferonce that disclosure
of transcribed notes of intervieweas could ressonably be
éxpected to interfere with the NRC'n 1aw enforcement pProceed ng,
Summary judgment in Oncology's favor is Appropriate, therefore,
@8 to the transcribed interviewas of the 33 former and current
Oncology employees who @xecuted the verified statements,
However, as to the remaining intervievees who have not

executed verified statements, have not relsased their

17
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transcripts to Oncology. have not dlsclaimed their privacy
interests and have not othervise negated the NRC's presusptively
valid generic claim of Exemption 7(A) u' to these vitnaess

statenents prepared in the course of an ongoing law enforcement

proceeding, summary judgment in the NRC's favor will be granted.
w mp l’.
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IN THE UNITED STATE® DISTRICY COURY
FOR THR WEOTERY DISTRICT OF PENNSTLVANTE

| ONCOLOGY SERVICES
| CORPORATION,

Plaintire,

vil Action No. 930939

(13
-~

v,

AQ 724
(Rev. 382

i UNITED STATES NUCLRAR
REGULATORY COMMISATON and
RUSSELL POWELL, %% )\
OFFICER,

N S \'w\—\—v\rvwvvv

Defendants.
ORDRR OF COURT
AND NOW, thie 7th day of February, 1994, it is HRREBY

ORDERED AS POLLOWS;:

) I Plaintiff's Notion to Compel Production of a Yaughn
Index and for Sanctions (Documant No. 24) {s DENIRD;

2. The defendant's Motion for Summary Judgment
(Document No. 18) is GRANTED IN PART AND DENIED IN PART;

3. The plaintift's Motion for Summary Judgment

iIT IS FURTHER - DERED that summary Jjudgment in
Plaintiff's ravor is entered with regard to those portions o
the B-1 disclosure of which is required as get torth in the
memorandum opinion dccompanying this oOrder, to-wit the
| transcripts of intervievs with the 33 former or current
employees of Oncology who have executed verified statements
attached to plaintiff's motien for summary judgment; sumnary
judgnment ie entered in defendant's favor with regard to Items A~
1 and A-2 of the NRC's "Yaughn Index" (Government Exhibit 4) and

19
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with regard to those portions of
required as set foren in the mamorandus

Bl disclosure of which is not
opinion accompanying

AO 724
Rev. 8182
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this Order.
0N
hald J. L
United States Distriot Judge
co Kexry A, Kearney, Bsquire

Reed Smith Shaw and McClay
435 Sixth Avenue
Pittsburgh, PA 13219

Marcy L. Colkitt, Esquire
Oncology Services Corporation
P.0. Box 607

Indiana, pa 18701-0607

Michelle Gutzper
Assistant United States Attorney
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