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|
| O' Conner v. Commonwealth Edison Cq1, No. 92-2989 (7th Cir.,
; Jan. 7, 1994)
|

The plaintiff in this lawsuit was a pipefitter who worked for a
construction company that did work at a Commonwealth Edison
nuclear power reactor. He sued Commonwealth Edison in state
court claiming that he suffered cataracts as a result of
overexposure to radiation. Commonwealth Edison removed the case
to federal district court purcuant to the Price-Anderson

,

Amendments Act of 1988.

Plaintiff, 1DieX_alia., challenged the Price-Anderson Act's
removal provision as unconstitutional and sought a remand to
state court. The United States intervened in the suit to defend
the constitutionality of the removal statute. The district court
upheld the removal provision, and also entered summary judgment
on the merits for Commonwealth Edison. The court reasoned that
plaintiff had not alleged radiation exposures in excess of NRC
regulations and that his proposed expert testimony on causation
was not scientifically credible and therefore inadmissible.

Plaintiff took an appeal to the United States Court of Appeals
for the Seventh Circuit. We collaborated with the Department of
Justice on a brief for the United States. (The late Eric Jakel
of OGC played an important role in drafting the government's
brief.) Our brief addrassed the constitutional question only.
The court of appeals (Ricole, Manion & Shadur, JJ.) affirmed the
district court judgment. It agreed with our position, and with a
prior ruling of the Third Circuit, In re TM1 Cases Consolidated
II, 940 F.2d 832 (3d Cir. 1991), cert, denied, 112 S. Ct. 1262
(1992) (see Litigation Rep. 1991-15, SECY-91-249), that the
Price-Anderson Act's removal provision is constitutional. The
court found enough " federal ingredients" in "public liability"
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actions under the Act to justify establishing federal court
jurisdiction over such actions.

On the merits the court upheld the trial court's summary judgment
for Commonwealth Edison. Significantly, the court held that NRC
" regulations provide the sole measure of the defendants' ;. . .

[ tort) duty in a public liability cause of action." In short,
the court found NRC regulations preemptive -- izg., they override
any standard of care imposed by state tort law. But ef. Silkwood
v. Lerr-McGee Corp., 464 U.S. 238 (1984) (holding that punitive ,

damages claims under state tort law are not preempted by the
Atomic Energy A:t).

Finally, the court upheld the district court's rejection of
plaintiff's proposed expert testimony. Relying on la*;t term's
Supreme Court iiacision in Daubert v. Merrell Dow Pharmaceuticals.
Inc., 113 S. s(, 2786 (1993), the court found as a r.iatter of law
that the " methodology" of plaintiff's expert was 'not well
grounded in the scientific method."

Plaintiff has until early April to seek certiorari in the Supreme
Court.

Contact:
John F. Cordes
504-1600

Jean-Louis v. Department of Enerav & Nuclear Reculatorv 4.

Commission, Civ. No. 94- (D.D.C., Filed Feb. 1, 1994)

This is a oro se lawsuit brought against DOE and the NRC by a ,

federal prisoner. While the complaint is vague, plaintiff
apparently seeks government records on the use of humans in
testing radiation effects. We will work with the United States
Attorney's office in defending this suit. ]

-

Contact: )
Daryl M. Shapiro i

504-1631 )
Knittle v. NRC, Civ. No. 94-0561 (E.D. Pa., filed Jan. 28, 1994) )

|This lawsuit arises under the Age Discrimination in Employment '

Act. Plaintiff applied for a clerical position in one of our
regional effices and was turned down for the job. She claims
that the NRC denied her the job because of age discrimination.
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We will provide a copy of the full complaint upon request. We
are working with the United States Attorney's office in
Philadelphia in defending the suit.

Contact:
Michael R. Gartman '

504-1577 -

Wv ' nda*
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# John F. Cordes! .
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O' Conner v. Commonwealth Edison Co., No. 92-2989 (7th Cir., !
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No. 92 2989
JAurs R. O' CONNER,

Plaingff-Appellant, t

v.

CouuoxwzALTH EDISON CouPnT and
London NUCLEAR SERVICES, INC., j

Defendants Appelleas,

and

UNIED STATES OF AMERICA, ,

Intevenor Appellee.

A;9eal fnnn the Utdted Sunm DWaus Cogn
for the Can:rul Diso4et of ininnk, Penna DMalan.

No solm-suchael M. mn. .Atee.

Anovro FranUAaY 17,1993-Dscipro JANUAaY 7,1994
I

Before RwrLE and MANIoN, Cirewit Judges, and
SuxDcR, District Judge.*

i

The Hororable Ellton L Shadar, Detrict Judge of the United*

e States District Court for the Nort.bem Dutrict of Illinois, fa sit.
ting by desigr.ation.
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1

| ' RnTLs, Cmit Judge. James O'Cozmer originally brought At the thne |
I this suit in IHinois state murt. He sought damagma for r=N =*m he $ '

personal ' 'uries aDegedly,causod by, unsafe dosages of | 4 .Z,nd&
1

! radiation. * before tnal, the action wu removed to
Accordin!reau!

tot
federal district court under the Price. Anderson Amend- of 45 mH
ments Act, 42 U.S.C. Il 2014 2210 (the "Amendmenta Fedes! -

Act"). Defendanta CommonweMth Edison Co. (" Common- 1,;,, ems (or.

wealth Edison") and London Nucles: Services (" London i never de$nes -
Nuclear") then moved for seg judgment. The district but clahns tha=

i court granted the defendants' motion. Mr. O' Conner aP- whne worldng
poalod. We now affirm, i W wit);

1 Eni scherw; racts were esuI j-

BACKGROUND
~

[ [
A. Facta minimum dom

weU above theMr. O'Connar was a pipeStter who performed work in on the night
'

September and October of 1983 at a nuelcar facility op.'

crated by Commonwealth Ed: son. During this penod, Mr. In 1986, Mr
O' Conner was employed by Morrison Construction Com- cuit Court of
>nn , a subcontractor at the plant. At the tim of his al- weH County.

overexposure, be waa orm servicesfor London leged that be
ear, a contractor of pe plant.:

nedons whDe at as a result oft
i the plant were controUed arter.sively by Commonwealth by Landan Ni
; Edison because his particular pipe 5tting work was per- to tria!, hows

fonned in areas containing radioactive materials. These i Amerdm-h

f'' areas were designated as radiation controlled areas and fe,dersi juried1

acccas was limited to only those radiation workers who pas 4 "any le;if
had been t:runed specially to work in such an araa. Mr. a nelm ino*

O' Conner had recejvod training as a rsdiation workar. I 2014(w). Tb
Even after this training, however, he was mquired to read of publie liabi l
and sign a Radation Work Permit before he could enter Pursuant to t
a ndiation contruDed area. The work pennit reported the Peddon for I
actual leveht of radiation in the area and spec!5ad how O' Conner's o

'

Ithe workar must dress and what rachation measunng de-
neaa the worker must wear whDe dsg work in the area. B District '
Mr. O' Conner adhered to these requireraants at all times
whBe in the area. In the distr

mination of t

.. ,

Ee>* *

,g.

M. py

____ _ _ _________-______ _______ _______ _ _____ _ _ _ _ __
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r originally bmught At the time Mr. O' Conner aDegedly was overe.xposed to
>ught damages for radiation, he was wearing three different ty>es of dosim-
unsafe dosages of eters, scientiSc instruments that measure radadon dosage.

aa eas removed to Acco to the dosimeters, Mr. O' Conner aceived a dose*

Anderson Amend- of 45 ms on the night of the aBeged excessive dose.
the "Amendmente Federal ngulations aDow a workar to receive 12,000 mD.
loa Co. (" Common- lirema (or 12 rems) of radiation per year. Mr. O' Conner
Services (" London never de5nes what be ennddam to be an " excessive dose"
gment. The district ! but claims that he was overexposed because he felt warm
Mr. O' Conner ap- while working. About ten months later, Mr. O' Conner was.

with early postarior sucapsular cataracta by Dr.
* *

.

|
Schadbel. It is Dr. Schenbel's opinion that the cata-

racts were caused by radiadon because radiation induced
i cataracts are so wu'que that they can be identified mem- |:

ly by obsenation. However, all experts agree that the8

minhnum dose necessary to cause catarsets is 200 rems, |

wcH above the .045 nm dose that Mr. O' Conner remived i
rformed work in
dear facility op- on the night of October 3,1983. |'

ing this period, Mr. In 1985, Mr. O' Conner brought this sedan in the Cir-
cuit Court of the Tenth Judicial Circuit of Illinois, Taze. |Construction Com- '

t the time of his ab well County. In a two count complaint, Mr. O' Conner al.
services for London leged that be had been exposed negligently to radiation

Iis actions while at as a result of the pipe @abg procedure being conducted
by Commonwealth ! by Lonrion Nuclear for Commonwealth Edison. Just prior ,

tirg work was per- to tdal, however, Congress enacied. the Price-Anderson |
'e materials. Those Amendments Act of 1988. The Amed=mtm Act t=%1 |

,

federal junsdiction for publie liability medons to encom-ontrolled areas and -

ietion workers who pass "any legal liability arising out of or resulta'ng from ;

i auch an area. Mr. a nudear incident or premutionary evacn=Hnn " 42 U.S.C. I

i ndiation worker. I 2014(w). The Amendments Act also allowed for removal
vas required to read of pubile liability actions currently panMn* in state e7urts.
' ore he could enter Pursuant to this second provialon, the defendants filed a
mnit reported the Petition for Removal. The petition was granted over Mr.
and specified how O' Conner's objection. l

'

'.fon measuring de-
' **Th in th* ''*'' B. Distnet Ccwt Proceedings
mants at all times IIn the district court, the defendants moved for a . deter.' i

mination of the legal duty owed to Mr. O' Conner under'

i
1

- . , . .
.

. . . 4
,

8
.

.__
.
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them was no es '' '

the Amendmenta Act.The district cotut determined that I diation ew '

the marimen permissible radiation dos levels set by fed.
,

. ers! anfaty standards provide tha applicable standard of
j plaintiff died hi

'

? care. Furthermore, the district court optned, even if Illi. I
testimony of D '
that only ndia-

nois would not use federal safety standards as the stan- racts. However
'

dard of care in this situation, a different state standard that explained ,

would be preempted by federal law. O' Conner v. Com- causation. The '

i monwealtA Edtson Co., 748 F. Supp. 672, 678 (C.D. Ill. tal affidavita a |'

1990). .M's opi ;'

Mr. O' Conner then fDed a motion uhng the distnet from Dr. Scla'
!

,

court to remand the case to state court. He argued that that farmed il
i 4 Amandmenta Act unconstituhdy conferreilju.isdie. these4.r;_. ,

a on the federal courts. He further argued that the defendanta m'

:

ru.roactive apbcation of then provisions violated due
,

li . that a genuin,
-

.

1

process. The et court - It held that Con.
whether the g :;'

Hity cause of action as federal duegross had created the public
'

a federal cause of action with a state law basis, similar reconsidering !

to what Congrew had done in the Outer Continental Shelf Wmmy sua |
-

Lands Act, 43 U.S.C. 41831 (OCSLA). Furthermore theedIants Judgment m 2
Dr. Scheibel,

i

district court believed that the other federal in
i

of the statutory scheme provided a sufficient for
*

Mr. O' Coon.
federal jurisdiction under the broad tests of Osborn v. ment. He rer

,

i

.' Bank of United States,22 U.S. (9 Wheat.) 738 0824), and distnetemnt. i

Verh*nden B.V. v. Centml Bank of Nigens,461 U.S. 480 erred in not
'

E983). The district court also held that removal did not -in ap t !'

violate due process. Because the A-hnts Act is es- main th; !
;

sentzaDy economic legi%; the distdet court detarmined
:

the a . ,

that "[tInc validity of . . . the removal mecharum . . . tion.
depends on whether such retroactive application is a rm-

,;

Dr. |
'

tional maans of achieving a legitimate congressional pur- dress each o I

i

)
'

pose." O' Conner v. Commonwealth Edison Co., 770 F. |t i
Supp. 448, 456 (C.D. Ill.1991). The district court deter, ![ mined that retroactive appifcation of the removal provi. |

' alons was a rational meAna to kCCompliAh CoDgre&& ion 2} J
purposca. A. Judadic:

' Prior to these motions, the defendant 6 had moved for The pidad
summary judgment on the ;round that there was no evi* :

dence that the p!aintiff bac recalved a dose in excess of
; have remam

the feden1 permissible dme limits, and on the ground that
ner arg m t'

>u. .. .. ..
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nt datennined that there was no evidence that the plaintiff's occupational rz-
se levels set by fed- diation exposure caused any injuries to the plaintiff. The
slicable standard of plaintiff filed his response which included the depoaltion

watimony of Dr. Earl Dr. Scheribel testified' opined, even if Illi. -

ndards as the stan. that only radiation could have caused the plaintift's cata-
rent state standard racts. However, Dr. Scheribel did not include an affidavit
O' Conner v. Com- that explained the basis of his opinion with to

. 672, 678 (C.D. nl. causation. The plaintiff wac aBowed to file emen-
tal affidavita and information %; the of Dr.

,

Schenbel's opinion. Mr. O' Conner filet a short af5 davitI asMng the district from Dr. Scheribel which listed the names of fottr articles! .trt. He ar ed that that. formed the scientific basis of his opinion. Based on

d b'urisdie these representations, the distdct court first derded theconf
'

t ther defendants' motion for udgment on the ground
dslo violated duc
i It held that Con- that a genuine issue of fact existed regardmg

whether the plaintiff had received a dose in axeess of the"

cauw of action as federal doso Emita. However, on August 29,1991, after

e law bads'al Sher reconsidering the issue of =dminibility of Dr. Scheribel'ssmilar
er Coht
'}. F'urthermore the

testimony sua sponte, the district court determined that

federal in edients Dr. Schedbel's testimony was Wa*ihle and entered
sufficient (asis for judgment in favor of the defendants.

tests of Osborn v. Mr. O' Conner appeals from the entry of =mmey judg.
cat.) 738 (1824), and mant. He renews on appeal the argumente made to the

,

ipcria,461 U.S. 480 district court. Spc<*dy, he alleges that the district court
tat removal did not erred in not reman the case to the state court and

,

mdmenta Act is es. in applying the Amen nts Act retrosetively. He also'

| ict court determined maintains that the district comt u' nproperly determined
val mechanism . . . the aylleable standard of care for a wbhc liabflity no.

tion. a mally,l's testimony to establish causation. We ad.Mr. O' Conner reasserts t5e admi-%2ity ofapplication is a ra-
Dr. Scheribee congresalonal pur.

Edison Co., 770 F. dresa sach of these in turn.,

'istrict court deter- |

.be removal provi- II
siish congressional '

ANALYSIS
I

its had moved for A. Jurisdiction
,

. there was no evi- The plaintiff fint maintains that the dstrict court abould
,

| a dose in excess af have remanded the case to the state court. Mr. O' Con.
I on the ground that ner argues that 42 U.S.C. I2210|nX2), which allows for
|

'

I
.

.
.

_

,

* i .~

, o
*

. .
. , .
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'
mnoval of A liability actions, does not emate a federal or use of radios
cause of ac; ion and is therefore a hollow grant of federal liabGity resultin.

'

,turisdiction. Sped 5cally, Mr. O' Conner mamtains that., be. government; anc
' elema above thcanae the governing law for public liability actions is de-

rived from stata law rather than from a newly.craated "protaction wmi
body of fede.ral law, the cause of action does not arise ment, up to the
under a law of the United States; instead, the public lim. 218 100th Con;
bility action arises under state law. Consequently, the re- U.d.C.C.A.N.1
moval provisions do not antisfy the requirement of Article In 1966, the P
III that causes of action "arine under" the Constitution ahdad for td'

or laws of the United States. Mthat thos
in the event of

1. nuclear occurret

In order to evaluate perly its constitutional!ty we Provided for ,th

i must look at the Amen ente Act in the context el the
aD claims aang
In n N Nentire rederal statutory scheme on noeles.r powar. The Cir.1991), cert.Amendments Act is sannty the last addition to the federal

law of nuclear energy thit has been evolving since 1946 Vl81on8 **M Pr
when Congress enmeted the Atomic Enc.rgy Act.'Ibe Atomic %d
Energy Act initially gave the federal govemment a mo. liab 2ty for |
nopoly with respect to the development af nudear power. and that sr
Later, however, Congress determined that the national of neponsil
interest would be served by including the private sector was needed
in the development of atomic energy. Thus, Congress en- the prefers

,

acted the Atomic Energy Act of 1954 which established farsace wit' :
the Atomic Energy Commisalon and gave it authority to of a feden l

license and regulate nuclear facilitics. See 42 U.S.C. Il 2211- % pg 4
2281. However, this legislation alone did not spur the pri-

Wbwman for the private The PriQ
vate sector into the todustry' hat they would be forced to 175 and agam ),9 isector informed Congreu t

i withdraw fmm the field if their liability were not limited amn to amend |
-

>

. '
'

I' by appropriate legislation." Duke Power Co. v. Carolina finm congresak j
!Anrel. Stud Group. Inc., G U.S. 58 64 0978). Congmas [t]he Priee.

rwponded b 1957 with the Priee-Anderson Act for the defenses p:
.

-
, .

purpose of "protectfmg) the public and . . . encourag[ing) predetemi,

the development of the atomie energy industry." 42 U.S.C. seekmg car
I 2012. The Price Anderson Act had three main features: cleartadde

,

, .

{ 1) 1t " established a limit on the aggregate habihty of those ceda an
r who wished to undertake activities involvire the handling wise be apii

; P
'

.

~: $.

'

.-_____ - _ _ - - _ . .. -
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. wt create a federal
or use of radioactive materials"; 2) It channeHed publie

.w grant of federal liability resulta' g from nuclear inddents to the federd
,

!

muntains that, be. rovernment; and 8) It established that aD public liability
3ility actions is de. ' claims above the amount of required private insurance.

.<

m a newly. created " protection would be indemnWd by b Federal Govern-

| . ion does not arise ment, up ,to the aggregate limit on 11mhf1fty." S. Rep. No.
;

' .ead, the public lia- 218,100th Cong.,1st Sesa. 2 (1987), nprinted in 1988
_

insequently, the re- U.S.C.C.A.N, 1476,1477 [ hereinafter S. Rep. No. 218].

uinnnent of Article h 1966, h Price-Anh Act, due for @, was
:

1 ' the Constitution extended for ten years. In addition, a new provislan re-
quired that hea irdaded waive mmmem law M-as
in the event of an action arising from an extraordinary

| nuelaar occurrence ("ENO"). "The 1966 A=ebnta also
pr vided for the transfer, to a federal district court, of

onstitutionalltff the all claims arising out of an [ENO). 42 U.S.C. I 2210(nX2)."
' we

the context In n TMI C<urs Coneotidated II,940 F.2d 832,852 (3d'

. ludw er The Cir.1991), cert denied 112 S. Ct.1282 (1992). These pro-
i dition to fEderd vialons were pmnisd on

evolving sineo 1946
'

! rgy Act.The Atomic congresdonal concern that state tort law deshng with
liability for nuclear inddents was generaHy nnaavDA

i government a mc>.
i it of nuclear powar, and that some way of Insuring a common standard

d that the national of responsibility for au jurisdicdons-stdct liability-
: the private sector was needed. A waiver of defenses was thought to be,

Thtm, Congress en- the prefersble approach since it antaDed less inter-
t which established ference with state tort law than would h ensetmant ,

I

;sve it authority to of a feders! statute prescribing strict habHity.
re 42 U.S.C. Ii 2211- Duke Pow, 438 U.S. at 6566.
dd not spur the pri- The Price Anderson Act was amended a second time in l

i men for the private 1975 and again in 1988 by the Am-nhnta Act The deci. !
wouJd be forced to alon to amend and extend the Price-Anderson Act arose i

-

,

*y were not limited from congressional recognition that
'

'

'

cr Co. v. Carolina
M Q978L Congress [tibe PriceAnderson System, inelnding the waiver of
enon Act for the defenses provisions, tlm omnibus coverage, and the
. . . encourag[ing) predetermined sources of funding, provides persons
dustry " 42 U.S.C. seelong compensation for injunes as a result of a nu.

eee main featurss: dear inddent with significant advantages over the pro-
ste liabihty of those codures and standards of recovery that might otwr-
olving the h=mnr wise be applicable under State tort law. The Act also

t .

a

, 1
A !

'_ _ .__ - _ __ _ __ _ _ . _ _ _ _ _ _ _ _ _ . .
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g

tion feder'

provides a mechanism whureby the federal govern- Ifab daims:
ment can continue to encourage pdrate ecctor par-,

ticipation in the benc5cial uses of undear matenah. g g gg,-
,

tion adsing
S. Rep. No. 218 at 4. Among other provisions, the Amend- substantivementa Act arpanded the reach of 42 U.S.C. I 2210(nX2) derived fro| to provido for removal of, and odginal f4dar21 jurimfic- clear inddsnuclest incident," in-
tion over, daims ansing from any "ENOS. The amended consistent '

I,
; stead of aetlom aridng only from'

I
d " *** dst 42 U.S.C. I 201

Act wasWith respect to any public liability action aridng out Circuit had: '
of or resulting from a nuclear incident, the United
States district court in the district where the nnda2r matter fudadier

nudear inddenincident takes place, or in the case of a nuclear in-i

ddent taking place outside the United States, the 1984), cert denk

United States District Court for the District of Co-
at 13. The Sem

) lumbia, shaB have odginal jurisdidion without regm! Works made eki
of the statute, t

to the dtizenship of any party or the amount in een-
troversy. Upon motion of the defendant or of the Act: "Any suit!

CornmWien, or the Secretary, as appropriate any to be an ebn:

State court Onduding any
euch action pending in an[the date of the enactment yM, g''

such action pending on n stat
of the Pnce-Anderson Amendments Act of 1983;) or elementa as a a:

United States distdet court shaU be rernovec. or tmns p(edod fm'

transferred to the Unitad States district court hav- 6 2210 nX1),prt
ing venue under this subsection. Process of such dis-

! trict court shall be effective throughout the United f g"I
j fenser, be wahSt***^-

Amendments .' "

! f 42 U.S.C. I 2210(nX2). Tne Amendments Act aho added of action into
5 2014(hh) to the definition section. Tuis scetion de5nesl

i
- a public liabilitj action as "any sun a.oerting public liabD-'

ity."2 in addition to defining the cause of action, this soc- ,gg
,

| i. The term "r
i i - - - The acashi:n of publie liabnity, "any legal liabnity arising out

an g
5 ,e'

of or rankmg from a nuclear meident or precautionary erzeus-1 .

j ', tier.," 42 U.S.C. I color), wu not s5cted by the 1988 amend- g Er m3,

'

monta. Although the da ;nition of nuchs incident vu ahered er Wa
.~ radide,

Alichtly by the Arnendmects Act, the paru of that de5nition per-tj twent to clas caoe remned ennstant-
m,.ee, ,pe,

{ (Tmtno'.4 acnwd cn ih4 # g g, g g;

,

-

- - . - . . - . . . - -.... - ....-. -_..-. . -..- -.-- ... - - -
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tion grants fedaral courts jurisdicdon to a$udicate publicthe federal govern- .

11abDity clahns:
Iodvate sector par-

.Inudear matenals. A public liabDity action shad be deemed to be an ac-
tion anaing under section 2210 of this title, and the

, )vidons, the Amend-
substantive rules for decision 1 such action shan be

*

: U.S.C. I 2210(nX2) dedved from the law of the State in which the nu-ns) federal jurisdic- clear incident involved occurs, unless such law is in-
.uclear incident." in- consistent with the provismns of such section.
.NOs. The amended

42 U.S.C. I 2014(hh). This provision of the Amendments
Act was designed to overten dh in which the Third

ty action arising out Circuit had held that " federal courta do not have subject.nddent, the United matter jurisdi; don for clahns arising out of a non-ENO
et where the nuclear nuclear incident. Stibit.: v. GPU, 7<,6 F.2d 998 (3d Cir. |

:ase of a nuclear in, 1984), cert denied,105 S. Ct.1187 (1985)." S. Rep. No. 218United States, the
at 13. The Senate Committee on Environment and Publicr the District of Co- Works made clear in its report, as web as in the languas

-

iction without regard of the statute, that the new cause of action arose under tw
e the amount in con- Act: "Any suit asserting public liability shall be deemed
defendant or of the to be an aednu adsing under the Pdee-Anderson Act." Id.
as appropriate, any

' coat Cmchg any Although the publie liabuity cause of action in built around
'te of the enactznent preexisting state law, it contains some distincdvaly federal
ats Act of M or elements as web.The Amendmenta Act dictates thelimita.

6 221 nX1), prvvibublic liability cause af eMan, 42 U.S.C.for venue, i 2210(n)(2),11mits the avan-
'

ihall be removed or um - fora'

ts district court hav-
,

'

. Process of such 6 ability of unitive damages in an action arising out of an
roughout the United ENO, i 2[10(s), and mandates that normany-ava!!ahle de-:

fansas be waived in the cases of ENOs, 9 2210(nX1). The
Amendments Act, therefore, forms the state based causei

sents Act also added of aedon into the federal mold.This r,oction defines
userting public ifabH.>

w of action, this sec. i% LW=r
The term "nudoar incident" mesas abn

,

Statesan extraordinary nuebr oceprenes,
f talliabDity arismg out cagging, within or outade the UrJted States, bodQy igfury,

precannonary evacup sickness, disease, or desth, or lose of or damage to property,i

ed by the 1988 amend- or loss of use of property, adaing out of or resu!dng from the
inculent was sitered radicaetive, tede, explosive or other hazardous pmperties of'

.s of that dermition par. somee, special nuclear, or broduct matarsal . . . .

*NI 42 U.S.C. I 2014(q).
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22 U.S. |Thus, the Amendments Act is Ge latest installment in States, Coy 5:nearly years of coru;ressional work.
that time,'

PremeArticle III an ',
Congress attempted to encourage the de lopment of .

domestic nudear power to the fuDest extent through licens. a ad brought t

ing, indemnincation, limitation of liabai , and consolida, fSA ""W '

balanced this ' hlCh h*d ID'8tion of htigation. Neverthelesa, Co ty with an acute sue and,be su
,

encouragwnent of private sector
concern for pubMe safety by authoddn extensive regula, States. Id. ati

tion first by the Atomic Energy Corm uion, and now by ration made
| the Nudear Regulatory Commission, and by imposing a e United Ste

,

fonowing#, @becarefuDy constructed measure of liabuity abould nuclear,

und'
h foraccideEs occur. It is against this statuto

that chaDenges to the constitutionality of Amen enta may

Act must be evaluated. We turn now to that mnstitutional stitu on or la-
.the opposite er

issua. of a state law :

Whenfederell' '
2- of the g'

the constitutional standard give thea.

The Constitution of the United States confers limited 'O'# @''
jurisdiction on the federsi courta. Artide III provides that
the judicial power of the United States "shall cztend to
all Cases, in law and , stiamg under this Constitu. ,

States, and Treaties made, h'[%,tion, the Laws of the U
or wMeh shall be inade, under their Authori ." Causes
of action that are based entirely on federal w dearly ge,,3ey,

% g3 i

arise under the laws of the United States for Article III !

g%
pmposes. However, when stata and faderal elementa are

<

agg
present in the same cause of action, the analysis is nec- the d !
escar9y more compics. We therefore turn to an evamb- fnnn the (
tion of the caselnw dissing Article III "ansing under" fedm1 > |

,

jurisdiction in situations presenting both state and federal
,

2 Velinden E. |
l

law questions. (1985)
358 U. 854, !

tAsn the sonr i*

* The ''anamg under" lacrange abo appears La the statute which arisas under i
authomes duci:t courts to haar cases involving Mesijuris 'on of compbsint, it !

It states: "The dhir$ct courta shall have od laws, or treaties 211 U.S.149,
created by fe

sD ctv0 aethma anaing under the Constit.

Tantuu co:cmd on foGeog page

> .

'

' <
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Our analysis begins with Osb v. M of,the Un&f
I test installment in 22 U.S. (9 Wheat.) 738 (1824), in which the Su.,

he@ development of
States, Court first articulated the constitutional tant for

'

I)- that time preme
Article III " arising under" jurisdiction. Osborn involved!

at throughlicens. a suit brought by the bank to prevent Ohio's state auditor
.

ity, and consolida. from collecting a tax levied agamst the bank. The statute
"

s has balanced this which had incorporated the bank also authorised it "to
ity with an acute sue and be sued . . . In any Circuit Court of the United
( extensive regula. States." Id. at 817. The Court held.that the act of incor.1,asion, and now by poration made the case one " arising under" the laws of:

I and by imposing a the United States. In doing so, the Court articulated the
Ifty should nudear following oft.cuoted standard: "[It is a] suf!1caent founda.
tutory backrround tion for juriadetien, that the title or right set up by the

'

af the Amen 3ments;

may be defeated by one construction of the con.
Partyh or law of the United States, and s#M by> that constitutional stitut
the opposite construction . . . ." Id. at 822. The ce
of a state law issue did not destroy federal j * tion. |e

When federal law, continued the Court, "fonus an ingredient
. '

|

of the ' ' al cause, it is in the power of Co to
give the 't Courta jurisdicdon of that cause |

tes confort limited other glestions of fact or law may be involved ,n it."
'

- i
! e III provides that

:is "chall extend to'

'

inder this Corstitu-' * **"***d
: md Treaties made, of the United States." 42 U.S.C. I1331. Ahhouga they contain
,' tuthority." Causes identical languags, the two provisions have been mtarpretad dif-

federal [aw clearl
't ' 1881. . . although broadly phnmed.

| d el has W c ntin% construed and limited in 1St of the his.
| he anal sis is nee. tory that produced it, the dema.% of reason and mherence7-

urn,,to,an examina. and the dictates of sound PM*1 p. alley which have emerged
i U arismg under ficm the (statuta's) ftnecion as a provistan in the moesie of

i state and federal federal .ludicsary legislation.
varfinden B. V. v. Centml Bank gf Nw' en'a. 461 U.S. 480, 496

,

'

(1983)(quoting Romero v. Intsmatio,el Yemsnal W Co.,
B58 U.S. 354, tr19 (1959)). b statutory gram is much nanewar

in 6 statute which than the constitutional grant. Under h statutary grant, a onsa
y federal cr.testions. arinas under fedeml law only if, f. rem the face of tb plaintiff's,

laintiffs ennae of action was
it is apparsat that the p& NoahvCIa R.R. v. Mottlay,apr.nl jurischetion of mmp
fedeal law. Louisvillsion, laws, cr treaties created

211 U.S. 49, 152 (1908).page)

|
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Id. at 492 91 %at 823. As Judge Mmmann wrote for the Third Circuit s7,t w, g
'

in in re TMI Cases Consolidated II, sted exceptions t
The central teaching of Ostorn, therefore, is that a Only if an excep'

case cannot be said to arine under a federal statute This detemdnahn
where that statute is nothing more than a furisdie- ing under" jurled
tional grunt. In order to confer " arising under" jw possibility" that :
risdiction, "the act [may) not stop with incorporating 461 U.S. at 492.
the Bank;" it must <fo more, The Court the:

M0 F.2d 832, 849 (3d Cir.1991), ecrf. dmied,112 S. Ct. "arisin under"
1262 0992). the FSL~

More recently, the Court has addressed the issue of ercise of federal
"nrising under" jurisdiction in Vedinden B.V. v. Central tion to the fede

461 U.S. 480 0983). In Verlinden, the As the Com
Rank of Nigeria,he constitutions 1ity of the Fomign Sov- "The law .

'

Court evaluated t
creign Immurdtfes Act ("FSIA"), which authorizes a for- . . . . It m
eign plaintif to sue a foreign state in federal district court district eau
on a nonfederal cause of action. However, this ' pose. . . 1c-

tion is contingent the district court's that ing (the lav
one of the statuto y prescribed exceptions to rn to regulats

the PSIA's con-
soverejgn immunity apphes. In e*%~ he standard es' In atra
stitutionality, the Cottrt first reviewod t munities A
tablished in Osborn: to regulate

,

Osborn . . . reflects a broad conception of "arisirig Sed Art. I,

'

under" jurisdic:ian, acmrding to which Congress may haa th.
mnfer on the federal mutta jurisiietion over any case forth comp
or controveny that might call for the appEcation of nity"; the
federal law. . . . It has been observed that, taken ply one pi
at its broadest, Osborn might be read as permitting thus does
" assertion of ongm' al federal jurisdiction on the re- courts. R:
mote possibility of prenantation of a federal question." which for
We need not now resolve the issue or decide the pre- United S'.

.

cise tw.indaries of Art. III jurisdiction, bwever, amce Id at 496 97the present case does not mvolve a mere spe< alative
possibility that a federal question may arise at some

.

point in the proceeding. Rather, a suit against a for.
.

* % Court in
eign state under this Act neecssarDy rslace questions faer the Ma
of substantive federal Isw at the very outset, and h mimed
hence clearly " arises undar" federal law, as that tenn

i is used in Art. IIL

J1

-_-
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Id. at 492 93. The FSIA requires federal courts, in the
,r the Third Circuit fint instance, to determine whether one of the enumer-.

ated exceptions to foreign sovereh n immunity applisa.'

therefore, is that a Only if an exception applies is jursdiction appropdate.
This determinabon, held the Court,!s aamdawt for "aris-er a federal statute

.

ing undar" jurisdiction. Then is more thsn a "sWaHvecre than a jurisdic-
possibility" t. hat a federal question tr s'; sr se. farfinden," arising under" ju-

s with incorporating 461 U.S. at 492.
The Court then contrasted the cim*ces in whichunder" jurisdiction would be lacking. It distin. |* denied, U2 S. Ct. "arisin

the N imn acts w% withet av Mher ex.
j

i

Iressed the issue of ercise of federal lesn'slative power, merely grant jurisdie. |

iden R V. v. Central don to the federal courts. Tne Court stated:
|

:).In erlinden, the As the Court stated in The Propsilar Gertessee Chief!
|of the Foreign Sov- "The law . . . contains no regulations of commerce

dch authorizes a for- . . . . It mmly confers a new furimitction on the
fedcznl distdet court district courts; and thk is its only object and pur. |

wever, this jurisdie- pose. . . . It is evident . . . that Congress, in pasa.
!

court's finding that ing (the law), did not intend to exercise their power |4

ixceptions to foreign to regulate commerce . . . ."
tting the FSIA's con- In contrast, in en@s the Foreign Sovereign Im-ied the standard es- munities Act, Congnas expressly exercised its power ,

~

l
to . + foreign a=marce algwith other

inception of "arisirig fled I powers. As the douse Report clearl in- |

which Congress may A n w ,the purpose of the Act was to ' t} ,

1

foxth com ensive rules govemm' g sovereign immu.diction over any case
i or the application of nity"; the furisdi@nni provisions of the Act are sim-

ibserved that, taken ply one part of this comprehensive scheme. The Act
e read as permitting thus does not merely concern access to the federal

: Tisdiction on the re- courts. Rather, it governs the types of actions for
' a federal question." which foreign sovere may be held liable in the
e or decide the pre- United States, fed or state.
. tion bowever, sir.c.c
a mere speculative Id. at 496 97 (citations omitted).:

1 may arise at some discusseda stut agaituit a for. i N Costin Maas v. Cal, 489 U.S.121(1989), Mas, thesi statuta. InarDy ralaea questions tether the ida of a partly j
he veU outset' and Court reviewed whether aBegstion of a federal defer.ae wu a pre-i

(Footmou comen=! on facomag paced law, as that temi

i

4

. - . - _ - _ _ _ _ . _ _ _ _ _ _ _ _ . _ _ _ _ _ . . ___ . . _ . _ - . _ _ . _ _ . . _ _ _ _ . . . - _ . _ . _ . _ _ . . . , . . . . _ _ . , , _ . _ . . ._
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rnet. At the oute <i '

a matter to "arise un er" the Consbt is required forThus, more than a urisdicuond
on or laws af the Congma lie !

courso of a1not simply invoke federal
United States. Congress madinvokes this jurisdiction in Insular Afhlrs I*
jurisdicdon; however when,

' al concerns:conjunction with exercising its Article 1 legislatzve povem,
the mnstztutional concerns are antMed. As the 'Itird Cir- The Coins
cuit held,"We take from Verlinden the proposition that of the Com 1
where Congress has the authority to legislate in a given en! courts
ares and substantively does so, a gnat of federal subject this reanar:
matter jtuudic6cn will survive an Article III challenge." assordngi'

In re TAf1 Cases Ccm4olidami II, M0 F.2d 882,850 Gd tion asistm
Cir.1991), cert. denied,112 S. Ct.1262 (1992). mdong su

wit th
b. applicadon

Because we believe that the Arnenchnents Act embodies h
subste.ndve federal pclides and does not merely create J.O b*
federal Jurisdiction for a state claim, we must conclude "
that Article III's " arising under" requirement has been

H.R. Rep. No.

custo deft
la SP!8 centuned

reqm'se'.4 te removal undar h federal of5er rc:xn 3 statute 42 cay' li'astker
at

U.S.C. I1443aX1). The government arred that the statute per. ity.
mttted removal " %enever a feder3] r&ial is prosecated for the Given the st
manner in whkh he has performed his dutias . . . .'" Fasa, 489 fully considart |
U.S. at 125. The Court disagreed. It held that the feders) officer
remov 3 statuta w a purely jurisdktional statute prononnmmer

dicdon .establi3

seeking to do nothing more than t d strict a> cit jurisdie. j

tion over casas in which a feda. ef5eer is a defendant. See. Amendments i

: tion 1+(Aa), therefore, auunt independently support Art. Ill with jurisdict
"ariamr under"judsdiction. Rather,it is the ra:smg af a faden2 A.ct is at lessuestion in the officer's removal pet &n that constitute- ' VlfdOD8 OI 08
federallaw under which the action assinst the feders) 8.- liability acts..

a$es for Art. III purposes. First, the bro
Id. at 1489. The court sved the test, articulated in both Osb bodied m theand Verlindes, that e III rsqm'res only a federal in ' t: .

|"Nor la it any objoe*Jan that guessons arn involved w - are no
i

|
nD of a Federal charactre. If one cf the lauer e:cist, if thert be

de such ingredient in the mass, r. is sufficient (for eenstitu * Saa supm ne! t a
_

all.) 247, 353 (IfE7)) quoting ns afcvor v. Cooper 78 equaDy broad 6J." Jd. at 129 (tio
US( .

s-

!

l
gz. . ... .

_

.

,,e.- ...r.,.._--,,._,-_-..r,. ,r..__.- . . _ . , , _. - . . . .
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wet. At the outset, we believe it is important to note that
| ant is required for Congress explicitly considerod the constitu&nality ofits

,

stion or laws of the course of action. The House Committee on Interior and
'

sply invoke fedoral Insular Afain speci5caDy addressed possible constitudon-this jurisdiction in ,

al concerns:i legislative powen.
1. As the Thmi Cir The Committee recognizes, of conne, that Article IU
he proposidon that of the Constitution limits the types of cases that fed-
legislate in a ven eral courts created under that Article may hear. For

H.R.1414 ernisaly states that arty suitit of federal a ject
this reason,blic HabDity sun be W to b an ac-ticle UI challenge. ; Mng pu

0 F.2d 832, E (Bd tion arising under the Pri* Anderson Act, thereby
.262 (1%. making sutta nascrting public liability " Cases * * *

arising under * * * the Laws of the United Statas"
within the meaning of Article III. . . . The Commit-
tes believes that conferring on the Fedarsi Courts

menta Act embodico jurisdiction over claims arising out of au nuclear in-
;

| "[ must on$d
cidents in this manner is witiin the Constitutional

w authority of Congress . . . .
quirement has been H.R. Rep. No. 104,100th Cong.,1st Sess., pt. L "The

customary deference accorded t2e judgments of Congress
is certainly appropriate whara, as here, Congress spec 15-
cally' considered the_ question of the Act's constitudoral.nr retnoval statute,42

I that tbs r,tature per ity. Rosther v. Goldberg, 453 U.S. 57, 64 (1981),

u.a . . . ..eated for the Given the strong presumption in favor of Congress' care.al in prou
" Mua. m fuHy considered c ecisions sa to the constituHan=11ty of its

that the faderal oracer prunouncements and the scope of " arising under" juris-a1 sta:ute diction established in the caselaw, we conclude that the. distnet murt jurisdie.
er is a defendant. Sec- Amendmenta Act constitutionally vests the district court
3ently support Art. III with jurisdiction. The federal baais of the Am-ndmfnts

visions of the A=d g as that in Verlinden. Two pro-nts Act demonstrate that a pub!!cAct is at lesat as strons the rumng of a federal

N"M*** th*'

er liability setion " arises under" the Price-Anderson Act.'

First, the broad da5mition of "public liabDity action"* em-
:ulatedin both 046om bodied in the Price Anderson Act implies that Congtsso
i a federal ingredient: .

nvolved which are not
ner eadst, if there be

adDcient (for constitu. _-Saa supm nota 2 for the defr.ithm of 'W hahuity" and tha4
Mayor v. Cooper, 73 equmIly broad da5nition of "n Amar incident" which it e.v.

!

,
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42 U.S.C. 120140,

*
has axercised power under Article I and has enacted a fA8hlon stat 4 law
new and independent, indeed exclusive, cause of acthn. muse of action on
As the Third Circuit explained in ita discussion of the ju. the other c'
riedictional grant of the Amendmente Act:

,,gy" the
*P

Under the te2tus of the Arnendments Act, the "public * '

liability action" encompasses "cny legal liability" of
any "penon who may be liable" on account of a nu. would mold and

staw law. Thk nclear inddent. 42 U.S.C. 5 201Kh) (emphasis added).
Given the breadth of this defmition, the consequence awe! 'e'

; the Iof a determination that a particuhr phintif has failed autheT' vtrontto state a public liability claim potenthlly compensable t,,o3

under the Priec-Andenen Act is that be has no such The Price.A
chim st aII. After the Amendmenta Act,no state cause defenses pr
of action based upon public liability exista. A claim predetermh
growing out of any nuclear incident is compensable seddry con
under the terms of the Amendments Act or it is not daar meide
compennble at all. Any conceivable state tort action Procedures
which might remain available to a plaintiff following otherwise 1I

the determination that his claim could not S. Rep. No,218 )
as

a public liability action, could not be one on
liabili cause c j

"any legal lbbility" or "any person who may be liable is " derived i
on account of a nuclear incident." tem, design,

In te TAfl Cases Ccm4olidated II,940 F.2d 882,24 (3d of that act: to '-
Cir.1991), cert denied,112 S. Ct.1262 (1992). Thus, a development of
state cause of action is not merely transferred to federal i 2012.s |

,

court; instead, a new federal cause of action sapphnts the

.

prior stato cause of action. ' In ch"*E ot
Furthermore, Congress provided that the law govern.

ing a,'public liability cause of action was to be " derived
[p%'.'

from state hw. In creating the public liability cause of g,37, 4 [
Ra h haction, Congress speci5ed: ern rxh cas

.

The term "public liability actjon", as used in section tiv' de* fo' I

2210 of this title, means any suit asserting public lia. ** 1*Qu
'

bility. A public liability action shall be deemed to be E m a:an action arising under section 2210 of this title, and
the substantive rules for decision in such action shall

couru juried !

dents in this
,

be derived from the hw of the state in whjeh the
,'

( |
nuelcar incident involved occurs, unless such law is
inconsistent with the provision of such section.

4

k l

. .. _ -_ _ _ ._ - - . -- - -
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I and has enacted a 42 U.S.C. I 2014(hh). Conmtas did not adopt in wholesale
.

dve, cause of action. fashion state law. State Law serves as the basis for the
discussion of the ju- cause of aedon only as long as state law is consistant with

the other perta of the Act. Congress d6stred that stateits Act: ,

law provide the content for and operate as federal hw;
sents Act* the "pubHe homer, Congress recognized that state law would op.my legal 1iability" of erste in the context of a complex federal schee which
" on account of a nu.

w uld mold and shape any cause of actionbunded in
i

Ch)(em hub addion, th$ conse ue@ng state law. This recognition is expBeit in the ndments
Act's legislative history. In the need for re-.lar t2 has failed autho&ng the Nee Andemon a Senate Commit-

ten compensable tee on Environment and Public orks reported:
s that a has no such
d:a Act,no state cause The Price Anderson system, including the waivar of !
)ility exists. A claim defenses provialons, t.be omnibus cov , and the 1

ident is compensable predetermined sources of funding, provi persons
unts Act or it is not seeking compensation for hduries as a result of a nu-
able state tort action clear acident with algnificant advantages over the i

i> e phintiff following procedures and standards for recovery that might
l

i could not * ' as otherwise be applicable under State tort Irw.
wt be one aSe on

S. Rep. No. 218 at 4. Thus, although the basis for a Iublie*^ wh may be liable
la only "de*ed'' fmm state law. The Pricebcab1 law
lability cause of sedon is state :aw, the li

2t ,, sys.
40 F.2d 832,854 (8d tem, by design, alters state tort law to forward the goals

I1262 (1994. Thus, a of that act: to " protect the public and . . . encourage the
ransferred to federal development of the atomic energy industry." 42 "J.S.C.
action supplants the 1 2012.s

~
,

hat the law govern. * In eboosaw to a&pt state law as the basis for the federal canse
wa8 to be "cerived d dn, @4ma compand this to other sets bened on state
tic liability cause of fb m an hW and W M

.

Rather than designkg a new @but provides that the subetan-
of subetsstive law to gov.

,

ern such cases, however the
'

. as used in section
usertmg public lia. tive rnlaa far decision in, such actaons ahan be deriveJ from

al be deemed to be the law of the stata in whkh the nadaar incident inv*ed oe.
*** "hh*I'I" * ** * N N'

10 Of this tiLIC 2Dd a'h WMse beha that W on the FM
'

i m such action'shall courts jurkhm over claims @ out an anelear ind-
,

state m which the dents in this masacr is within tbc -W antharity of
, unless such law is Foow.e ~H en snoowaqrpage)
of such section.

,

1

_ _ _ _ - _ - _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ . . - - _ _- - _ - - - -- . - - _ . - _ . _ -
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.In additian to Congress' mmMht intent to create a new < federsi law. 2
and enthe.ly federal cause of action, there an went ity action has
other federsi elements in tids cause of action to supprt / arizing unde:
" arising under" jurisdiction. Before detarnu'ning whrher All d Mtt has ;urisdiction, the dzstrict court must decide, in the fA4 United Stfirst instance, whether the aDeged injuries arise out of at, , ,,, ,
a nuclear incident This pre.reqmmite paraHals the deter- dmination that a court must make when faced with a cause 7 t'
of action under the Foreign Sovereign Immunities Act, y' ',
a detarmination that, according to the Wrlir.dm Court, ,,.,3
satisfies the requirements of Article III. AdditionaDy,1f Asthe public liahDity action rannits fnnu an ENO, the distr,ict '

coun then wiD have to apply the federal statute oflimita.
tions contained in the Amandments Act. It will also have i We addrssa
to enforce the provisions of the Amendments Act which liabDity esnee c :
reouire the defendants to waive their state common law i' d 5 P8Ft H i
defenses. FinaDy, the court will have to assess whether * In w a.
the applicable state law is consistent with federal law. As invhes our sitemthe Tnird Circuit noted in TMI, the Amendments Act

See,ap,gOd gplaces great weight on the necessity of the district court's
determining whether state and federal law are consistant, federal sours d,
Because the Supreme Coud had made clear that federal et sedan), ourt
law completely occupies the Seld of nuclear safety, and K&aon Co.,7E
consequently greemots state action in this area, the TMI think this asse-
court believed that de duty a defendant owes to a plain, above, the Ami

btiff in a public liability action similarly is dictated by

b=s _a
Corgress and notas that the Co has used tMs approach provided no a
in the Outer Continental Shelf da Act. ments Act D

H.R. Rep. No.104, pt.1 at la Whh the.

; Mr. O' Conner seeks to distcru':sh the tue cf state law in b non landse
L OCSLA from the use of stata faw in the Amendments Act.1% g the decisic
y marDy, Mr. O' Conner asserts that OCSLA is d;stingeabhle be- g tended to e,

} rzuse Congnaa was legislaung ever federal temtory Uke the ; upon an em
district court, we "beheve() tut Congress has jarisdiction over # p udded, i

' -

interr. ate commerce [(the Amendmanu Aet's br.ais for Junuhetion)) zatanTthat ,

i- just as it has jurisdiction over federal territory. Congrsas would under the
have the same power to federalhe a:Ata causes of action assart- trary, JGic

,

irg eher basis far judadiccon'' O' Conner v. Cmmon=c2th Ids. provide oc
*on Co., 770 F. Supp. 448, 468 (CA Ill.1991). .fyf, 94o 73 |

-

,

I

|

|
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federal law. TMI,940 F.2d at 868. Thus, any pubHe liabil.c.nt to crtste a new
there are suf5cient ity actbn has signf5 cant federal ingredients which natisfy

<
.

if action to support arising under jurisdiction.*
ttertnir4 whethe / AD of these federal " dients." Osborn v. Rank of
must decide,in the & W .Stata,22 U. heat.) 738, 828 (12%), cre.
pes anse out of ste a cause of action " arising nnder" federal law.' The
Ws the h presence of these federal ingredients in the Amendmenta
i faced with a cause Act is calarly convincing when their signi5cance is

not in a vacuum but in Adan to the & fed-rn Immunities Act, e
* M"d'n Court, eral regniatory scheme which we have described earlier.
m. AdditionaUy, if As the Third Circuit noted in TMI:
an ENO, the district
ral statute af limita-,

.ct. It will also have a we adorm e particular imue of duty at care for a puhue
tndmento Act which liahuity cause of action in greater detaillater in the opinion. Su

r state common law w@n port II.C.

t to assess whether ' In rupporting his position of n~=ddr'=fhy, Mr. O' Conner
with federal law. As invites our attentirm to a amnber o_ f pre. Ammaments Act essee.

S*a e4, Stibts v. Gewol Pub. US. Corp.,746 F.2d 998,9ffle Amendmenta Act (8d Cir.) Ociding that public liahDity action did not "arine under''
d the diattit court's |1988 Prie-Anderson Act for Artde III pagones and therefore
] law am consMent, federal court &! not have sub}ect mattar.im4% over seuse ;

le clear that federal d action). oert. denied. M9 U.S.1114 m M a WW I

nuclear safety, and Edson Co.,784 F.2d 490,496 (84 Ctr.1900 (same). We do not I

this area, the TM1 think e aanertion merits h+ at length. As demonstrated
he, the Apata Act grestly e the coverage af tbs

' ant owas to a plain. PrieAhraca Act. FwWrmes, the Annandinanta Amt spec @ml.
.arly is dictated bY l created a esuae et action and designated the substantive provi.

venue, choice af law, etc. Ses supro part T1 a4 Indeed, the
Ctreuit expliettty stated that its pre.Amrarh==ta Act eases

has mid % approach provided no support nr an Article III chaDunge to the Amend-
Art. ments Act. That eaurt explained:

With t}s Amhtm Act, however, the enthe Price Ander.
e of state law in the son 1=d*7a was trunsformed. Congrees clearly considered
unendments Act. Pri. the decisions of our comt bokEng that Consmas had not in.
is distinguishable be. I tended to create a federal cause of actbn for esses not based
al terttory. Like the upon an exusanfinary rn.taar occurrence . . . . Congress then

ded, in the Amendments Act, the clearest. exprammon of,

has juriadiction over j that there be a federal canas or action arising dircetly. basis for jurishanil under the Ad. Despite the $m' ..a to the con-story. Congress would trary Kiick, Stihite, and the other pre A_== 4==ts Act essesause2 of accian aaserte
v. Commomcealth Edi, provide no support for the Anicle III challaege made here.
19911 TAfl 940 F.2d at 867.
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:

6 B. RatnetimThe Amendments Act creates a federal cause af ac-
tion which did not exist prior to the Act, es+=khhaa gy%
federal jurisdiction for that cause of action, and chan- Alons'of the sta
nels aD legsl to the federal courts through 8

that cam,e of action, y creating this federal program don,'f t k sta
,, % ,

which the cation of federal law, Can-' ,,
,

ty, and N dd,ty cwma. With g;3,y[(uEms to d ect
bih lin tion of public

e federal and removal provisions set*

h*0IIT ##*0"I
imth in the AmeMmemt= Act, ensured that'

.nll clanns mul fmma ve.n earincident would
be governed b same w, provided for tbs coor. We diangree '

dination of all of litigadon s.nd the dis. statute's
tribution of ds, and assured the reserv n of its constitu

'

suG.6cnt funds for victims whose nries may not must overno.nr
becomo manifest until long after incident. . . . spplication of *

' Sus, Congrees clearly intended to supplant all poesi. the retroactivi
ble state causes of action when the factual prereqm. legi
site [ sic] of the statute are met, rments ab

un the et
... ecudve W

Through the Amendments Act, ss has placed S 4
ve that'Can overmy of federal law upon the hts and rem-

edies v2onsly available under state law. Once a 9h M b
fed court is satis 5ed that a particular suit is a 781, we UP ohh

lie liability aeden, additional questions under the 3'Di'*endments Act may need to be addressed Under
certain circumstances licensees may be ed to In enacting
waive defenses which would have baan e under that the samt'

state law. Punitive damage awards available under ENO could al
state law also may be uded. Furthermore, in c! dent,

every case alleging p liability, courts will be re- n,
to determine whether state law principles con.'

dent,

et with other parts of the Pdee-Anderson scheme, co e lids
! 940 F.2d at 856-58. Consequently, the Amendments Act 'does not violate Article III.

* Section 20Cb),

makne einer thsr

at inue here a:'

tore, on, nr an
I

|

|

6.'

Y .- :. .. .s. ..

:
!
,
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,

B. R4troactwityderal cause of so- .

4 Ac+, esta Mr. O' Conner next challenges the retroactivity provi-
7aedon,and al no of the statute.' He argues that retroactive applies.

, mW GNEh ' tion of the statute violates due process because there is

3[w Con
no " legitimate legislative pmpose . . . presented by theN

and efficien-
Act." Appellant's Br. at 20. He claims that the statute

was designed c_C")or the bed of those in b Thelitigation, and that therefore it is' 'Y claima With MDe Island ("TMI

[ Dy irrational that be falls within the reaches of the#0
g

learincident would
aided for the coor. We disagree with Mr. O' Conner's characteristion of the i

nd the orderly di3 statute's purpose and therefore with his conclusion as to i
I

ne preservation of its constitutionality. First, we note that Mr. O' Conner
I

igjuries may not must ovarcome a strong presumption that the retroactive
the incident. . . . application of the statute in constitutional. "Provided that
supplant aD posai. the retroactive application of a statute is supported by a

e factual prerequi. le timate legislative pmpo64 farthered by rataonal manna,
cmenta a' bout the w2ndom of such I tion remain
:in the exclusive province of the 1 ve and ex-

-

ecutive branches." Penswn Ben 4Af Guar. Corp, v. JiLA.
has d Gray & Co.,467 U.S. 717,729 (1984). Because we do not

Nb "" N aQ i,,' On believe that Congress, in the statuta retroactive,*

"'has acted in an arbitrary irrational way,' " id. at
articular suit b a 731, we uphold it against the plaintifra constitutional chal.
testions imder the lenre.addressed. Under
ay be required to In enacting the removal provision, Congress recognized
been viable under that the same problems that could arise in litigatmg an
la ava9able under ENO could also occur in htigating a non-ENO nuclear in-

Furthermore, in cident.
courts will be re- The experience with claims following the TMI acci-
w princrples con- dent demonstrates the advantagw of the abilitbot

.

.nderson scheme. consolidate claims after the nuclear incident. . . . I

imendments Act
r

i Section 20(bXI) of the AmanAwa Act, Pub. L. No.10H08, i

makes clear that the etanal and emntlani of esa provisions
at issue here are cable to all nudear MAan+= occurring h
fore, on, or after affective date of the statute.

|

e----we--w-- .,. w,- .,______._mm_ _ _ _ _ _ _ _ _ _ _ _ __.~
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i ner has not etavailability of the providons for consolidation of claims
in the event of any nuclear incident, not just an ENO, Amendments s

'

would avoid the inef5dencies resulting from
?

tive determinations of simitir issues in mal ju- C. Standard e
ria&+ima that may occur in the absence of conso da-

Mr. O'Connetion.
de

S. Rep. No. 218 at 18. A to the legislativo histmy, as an
there are at least two reasons or the removal provisions g that
which pertam to retroactive as well as prospective ap. hW
plication of the Amendments Act. Frst, the removal pro. of, but not ec

visions " ensure the $uitable and uniform treatment of
lant s Br. at ,.

victims." H.R. Rep. o. IM, pt. 3, at 30. In addition, dards should 1
removal assurea "the avoidance of Smilar issues in multi,

We begin o-pie jurisdictions that muy occur in the absence of consoli- .

dation." S. Rep. No. 218 at 13. "Retroacdvity guarantee (d the Price.And
that all cases adsing out of the same nuclear incident statute, "the a

'
could be consolidated in one forum," Tifl,940 F.2d at shall be deriv
86L and thus accomplishes the purposes as set forth by nudcar incide

sistent with *the congressional committees.' Consequently, Mr. O' Con- .

I 201Ehh). D
.

the standard

* Mr. O' Conner submtta that, even If there is a general federrJ
purpose accomplmhed bLthe rutreactive application of the removal Elinois com
provisions, such as the Tx1 tidgation, there is no federsi purpose E' i how NEl~

en%hed by inclu his cau in the class of car,es tht can
be redeved, or p:wpectivuly. In fact, Mr. O' Conner's
counsel re at argument that the purpcase of the Price- 8 Mr. O'ComAndenen Act would not be accomplished urjems claims from an
incident totalled at lesat $80 mmien, the tMgger t ofindemni- af the stanzte
fication. However, Mr. O'Conne presents no su that would this court witl
render a stam:e violathe of due proteas beesuas it within it is clear ths:
its ambit eaaas whose adju6catve facts d: rec'Jy implicate iden. constimdonaR'

ti5able interesta and those whose futa do not i:rpact as neverely 100 U.S. 257,
on the federal interest. Furtbarmore, although tae pipe.nushing The remos
incident at Commonwesith Edison apparentJr d4 not prieent such stat ) grea

a situation, it is conceivable that such an Incident would spawn sion af St.
various individuals in vario:.ta conrta. In such a artus' d the p

litigation gccidation and remeval would s&phth the purposes of of and trytion, cuna
the Aw*mte Act sa set farth by the commfums, even if the gpg
claime did not total $60 h that gave

,

.

. .,e A.kli . . . . . :. _ .r,

----- __ - . _ -_ _ __ - _ - _
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'ner has not overcome the presumptio'n in favor of the
solidation of claims
, not just an ENO, Amendments Act's constitutionality.18

.

Iting from lica.

" I" *% *h- C. Stendard of Can'

sence of conso Mr. O' Conner next argues that the district court errud
the fedan! @ I

in MWy that IHinais would ap@for n,eghgence. Helegblative hirM' tions as an azolute standard of care
P claims that under IDinois law "it is axiomatse that regula-#*"at " 8

tion and standards of an administrative body are evidence** *
. d" al
7orm btmen$ of

of, but not conclusive of, the standard of care." Appel.
lant's Br. at 82. Co ently, the federal safety stan. ;

'

tt 30. In aMtion' darda should have oo tuted only evidence of due cars.
lar issues in multi We begin our analysis with the statutory directive in
ahance of Consoli- the Price Anderson Amedments Act According to the
etivity guarantm[s] statute, "the substantive rules for decision in such actione nuclear incident

shall be derived from the law of the State in which theT3fl, 940 F.2d at nuclear incident involved occun, tmless such law is incon-ses as set forth by sistant with the provisions of such section." 42 U.S.C.nently, Mr. O' Con. 5 2014(hh). Thus, we first look to IHinois law to determine
the standard of care applicable to this cause of action.

1*
s is a general federal IUinois courts have spoken on several occzaions regard-

|

ication of the nmovrJ
is no federal purpo** ing how regulations should be used in negligence cana-
ans of cassa that can |
t fact,1dr. O' Conner's

;

1 purposes of the Prsee- ** Mr. O'Cowr abo rnaintams that the rstmactivity praisim'

mlen elahns from an af the statute violate stata certignty. Mr. OWun pedes
ger point of indemni. this court with scant Wty,for thia + = Fur b rm ore,
author'.ty that would it is clear that removal pronsans do not encroach urr
ac it in.-imfen within
eetly implicata iden. constitutionallyyu state soereignty. Termasses v. Davis,

100 U.S. 257, m 0880k stathy .

t impact as severely The nmoval af esses arising under [the laws of the Unitedgb the pipe-ft' Sta:es) from State into Tedeml ocurts is, therefore, no inva-,

did not present sien of State domahs. On & contrary, a denial of the rightseident would spawn of the ganaral government to remove them, to take charge.crta. In such a situs- of and try any case arismg tmder the Constitution or laws of#1t.h the purposes of the Urlted Stata, is a dental of the conceded m ty of
enmitteas, even if the

that government over a subject egressly to it.
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appropriate M

!
h principal Blinois can articulating this use is Darling 6dustry are a |

.
.

v. Charleston H , til N.E.2d 258 (DI.1965), cert. We 2nd inst t

the trial courtdented, 883 U.S. 6 (1960. In Darling, Ital 3h. sion in Adun
had allowed the to introduce N.E.2d 584 (D
stan and laws u evidence of def .t hos.

pital's n
'

v.nce. The Illinola e Court held that, the role of fa,

features of W
m the caea :efore it, standards yed the aame role as care. b def.
custont Federal regul ;

'"By the great weight of modern American authority cates tbs thte
a custom either to take or to omit a precaution is fty abould att:

'

generaDy admissible as butring on wlist is proper ce W.'

conduct under the circumstaneas, but is not conclu- at .%I
sive."' Custom is relevant in determining the stan. |

dard of care because it illustrates what is fessible,
it suggesta a body of knewledge of which the defen- n other esam

'
dant should he aware, and it warns of the possibil- ty neahdons,

standardity of far. reaching consequenees if a care than thatconclusive, eaart noted "I '

,

is required. But custom shonld never
'

od) d M i
Darling, 211 N.E.2d at 257 (citations omitted). a regawn m

The plaintiff that Darling mandates that reguin. gog
| tions be used o as evidence of the standard of care mat dd) d 'I l

-

d itself. Like the district coun. how. g .|and not the stan
ever, we believe that, in the esse at hand, Illinois law man h n |
does not mandate such a wooden application of Darling.,

tive !
! Unlike the safety regulations at issue in Darling, safety part u !

standards for nudcar powar plants do not equate easD to 'h* |
le which k u.custom. As the district court stated, 'Tc).utom is a fi

guide for situations in which there is a margin of error." & N |'|
'

O' Conner v. Commonwealth Edison Co.,148 F. Supp.wcr 3gg |

M2, 676 (C.D. Bl.1990). The regulations for nuelcar p' mar- #+=*n at h
planta, however, are not flexible guidos; there is no protect the w
gin of e.rror." The r 'ons require st:det adherenes so protected is t i
that workers and e public are d, and so that (e) the nauh

'

ability wten workers |

recalve nonirdurious doses of radiation. Strict adherence
mmd bgvpublic utilities t.re not exposed to D"***5 f

u
to federal safety standards in the 5 eld of nuclear energy, Mm, '

| unlike in other industrial or quuMndustrial set ,is

not erg rmwe
a necessity. ConsequentJy, the approach of Darling

|

i

I

'
_ . , .

|

| _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ - - _ _ _ _ _ _ _ _ _ - . . - _ _ _ _ _ , , . _ _ , ._. . - . . . - .
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this use is Derling appropriate when matten of safety in the nuclear power,

253 (DI.1965), cert. inaustry are at stake."!

M89. the trial court We find instructive the Illinois Supreme Court's deci.
hospital ations, aion in Rucker v. Norfolk & )Festem Railuny Co.,396

.
<

f the defen t hos. N.EJd 534 (Ul.1979). In that case, the court ad&4md
ne Court held that, the mle of federal regulations that specified the safety
sd the same m!a as features of n!! road can in determining"the standard of

care. The defendants argued that the nomulgation of
,

American authority Federal regulations on the subject of ralroad can indi.
mit a precaution is cates the intention of Fedaral authorities that no liabil,
on what is proper ity should attach to =*=facturers whose products are in !

: .. but is not conclu. compliance with those regniations." Rucker,896 N.ESd |
tennining the stan. at 537. The Blinois Supreme Court disagreed. It stated: |

'

es what is feasible, !

of which the defen- :

.uns of the possibil. is other cases saggest that E!!nois law atrartis the federal safe. !
I a higher standard ty regula:!ons a more vital role in detarminbg b standard of I

iever be conclusive. care thm ht even the regulatmns in Darir'na. As the datrict
e urt n ted, "I1Saois courts nave explicitly used'the Reststement3 0dtted)- (24) of Torts, 6 286 to determine the prvpar whm bre is |

indates that regula. a regulation or other law re]erant to the le standard of |

ie gtandard of care care." O' Comer. 748 F. Sap at 671; see Dawn e. Afarathon
'

district court how- OU Co., 356 N.E.2d 93, Irl 1978). Setlan 286 of the Restate.
mnt d Tona p M d m

* hand' Illinois law ,

The court adopt u the standard of condnet of a reanor.able't;gn o,f Dariing. man the ta of a legislative smement or mAmWatra-
m Darling, safety tive whose purpose la found to be exclusively or in
.

not equato casily to part ( to protect a class af
whosainterestisinvaded,and(perseas which includes W oneclustom is a flexible b)to protect a particularfntarsst

a margin of e2 Tor." which is innded and (c) to that interest against the
kind of hann that has resal and

( o ' M8 F* SuPP' against the particular hasard from(4) to protect that intmstwhich the harm resulta.
# #8 P*# As the district surt determined, aH of these fisetors to the,. there is no W

situation at hand: (a) the of b federal isto
Grict adherence so protect the worker, me 1 .R.120.101; (b) b tarsst to be

'

eted, and so that protated is the interest in not being onresposed to r=."%
ity when workers

(c) W regulation also is desig(ned to protect against bodDy harmcsund by overexposure: and d) 6 regulations were enacted to. Strict adharence
of nuclear eneM*

Pr ("t ta interest in boday safety against the hazard of over.

tustrial so,ttigs, is' arposure to radiation. Thus, we believe the Rema+ on which
Illmois murta have relied expHeftty, counscis WW of the fed-

h of Darknp is not ers! standard in this situstaan.

..

, ..

1

L
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distinguished stat

Contrary to GATX' contention, we do not believe tort remedies:
-

that the 7.resence of Federal regulations on the sub-
Ject prdudes the imposition of tu ; liability acconi. Co g m s, d

g he s '
ing to State tort 1sw standards mere stringent than
those contained in the Federal regulations. We find Yy,

y to
no indicaticm in the Fedemi replations that the pre- fould be a: .emption of State torf law vus intended. In faef., it

'

Qnform' Iwculd be reasonable to condude that the purpose of i g j
the reguhtions is to insure greater safety and that 4 ,1
the impostion of tort liability on the baals of mom |

stringent State tort law was intended. m&that,any
Id. (emphasis added). fA8

We believe that the differenma between Rucker and the '80th .

preamt case also counsel appliention of the federal safetystandards as the standard of negligsnee in this case. Inmulata affe
more,

Rucker, there was no evidence of preemption and thare. States h
fore the court did not use the federal regulaticas as the on @
measure of duty. By implication, when there is evidence p ably e
of federal preemption, the comt would use the federal reg. aythosea
ulatione as the measure of duty.12 In the 5 eld of nuclaar Pant. %
safety, there is not only evidence of preemption, but also gress had

*

uncontrulieted statements by the Supreme Court that fed. nde such
cral nuclear safety regulataons preempt all state safety Id. at 25451 (<
regn1=Hnna. For instance, in Pacific Gas & Electric Cc. Supreme Cour
v. Stats Enemy Conamdion & Development Commis. der state tortthe Court conduded that cuit in T N I t'

'

sion, 461 U.S.190, 208 (1983),
"the safety of nuclear technology"was the exdasive busi-Similarly, in Silkwoodr,ess of the Federal Government.
v. Kerr.AfcGee Corp.,4M U.S. 238,24441(IBM), the Court - 3;f3y f 3
reitersted that " states are produded from retslatw' ". the

34i

Amendments A!

safety upoet of nuclear enemf." In Silkwocd, the Court U.S.C. I 221or,s
senan with res)

df
appucable governmental standards and specL5 cations are mandegf. Ifunt v. R!anua 370 N.E.2d 617,620 CD. App.1977)("Ifnovermt such |a

ments Act ma} I
tory requi.-ementa for sale of a product to that govemment.s1 an- eral standards
tity and trem whieb a manufae::urer cannot dena.ta, is liabDirY at 857, is to 1
preelnded in any respect in which the product compbea? We an- Pnee.Anderex
swer in the aDirmanve."), gfrd, 884 N.E2d 369 GH.1978). |

|
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, wc do not believe distinguished state standards for nuclear safety from stata
,

tulations on the avh- tort remedies-
tort liability accord- Congress' decision to prohibit the States from reg-
moro stdngent than ulatmg the safety aspects of nudear devekpment was
regulations. We find premised on its M11ef that the Commissioa was more

quah5ed to determine what type of safety Wadeds

ulaens that the b' of
.

,

thculd be enacted in this complex area. As Congresaintended. In fac t

nded for continuedfederal control opeaga&n ro-Was informed by the AEC, the 1969 I, that the purpose
hter safety and that more ~

.

on the basis of more arbus M becase "the techrdcol egety en
ntended* sidemthms are of such complexity that it is ut likely

that any State would be prepared to deal with them
du ' the forcueable future." H.R. Rep. No.1125,

wecn Rucker and the 86th ng.,1st Sess.,3 (1959). If there were nothing
of the federal safety more, this concern over the State ' inability to for-

eaoa in this case. In mulate effective standards and the foreclosure of thereemption and there- States from conditioning the operation of nuclear plants
al regulations as the on compliahoe with state. imposed safety standards ar.
ten there is evidence Juably would dhannw resort to state-law remedies
d use the federal reg- # those suffedng irduries from radiation in a nuclaar
n the field of nuclear plant. There is, however, ample evidence that Con.
preemption, but also gress had no intention of forbidding the States to pro-
xmme Comt that fed. vide such remedies.
emyt all state safety Id. at 2S51 (emp.hasis added). Noting this difference, the: vu, & Electric Co.
rvelopment Commte- Supreme Court allowed an award of punitive damages un-
,aurt concluded that der state tort law.28 Thus, we agree with the Third Cir-
is the exclusive busi- cult in TMI that it is elaar from Pacific Gas & Electne
imnarly,in Silkwood
M1(ISS4), the Court
I O' " Shoofs holding re damages was ovstruled by the
5 lkwo ,the urt Amenhts Act wMeh spedS y ban Nva W b d

U.S.C. 6 2210(s) ("No court may award punttlic damages in any
action with respect to a nuclear inddant or precautionary evacun-
tion against a person on behalf of whom the United Stat 4s is ob-M +n

20 G4 App.1977) ("If ligated to make payments under an ag"reement of _
*d$ canons are manda- covering such incillent or evacuatios. ). Moreover, the Amend-

rnents Act mab pointedly clear that the " tension" between f4

mot den.vernmental en-
that ED em Shood,464 U.S.

cral standards and state liabuity standards,bu@emy with theate is hahnity
at 857, is to be resolved so as to avoids

puet ecmplies? We are Price.Aaderson Act. See C U.S.C. I 2014(h)02d 808 OD 1978)...

I

,
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does m agein
and from Sinnoood that state regulation of rmAame safe. federal nude

either legislation or noch'runce nethns, is
federal law. See TMI, D4D F.2d at 858 ('$we.ty, thro utory =^==la

|

*
roempted federal ngu

Supreme urt cases indicate that the duty the defendants ance bet -
owe the plaintiffs in tort is dictated by federal law."). gress has ac' ,
When there is such overwhelming evidence of preempdon other than t) I
with respect tn safety matters, we believe Rueker re. of care as b j
quires use of the federal stand d as the standard of enre and consegue li
in state tort aedona. Exonlingly, we conclude that Illinois sedon.
would tse the federal safety recM- as the appUesble
standard of care in public liabllity actions.

D. Evidenti

2. Lastly,Mr.
when it rulec

Even if Illinola would not apply the federal safety stan, O Conner ast ,
dards as the standard of care, however,we believe that the ** /federal reguladons must provide the sole measure of the ner believes
defendants duty in a pubte liability cause of action. Two and diagnosii '

reasons support this mnelusion. First, the preAmendments be anowed *
Act preempdon of r. ate safety standards prevents applica,
tion of a stata standard of care at odds with federal safety Our diseca

standards. As we have already noted, the 5 eld of nuclear tu' nony is gu

safety he been led by fedarsi regulation; there is no cula, he., U

room for state law. uently, " states are preempted Court
'

States, Djt; !from imposing a n duty in tort, because any *AmiaA
state duty would infringe upon pervasive federsi safety
regulations in the Seld of nudaar safety, and thus would
conflict with federal law." TRI, 940 F.2d at 859. u g, g.g |

is a treating l

In addition, as we noted at the outset of this diamten, Federal Rule i
the Amendments Act providea that state law shall be ap.

7h the t
son Act. 42 UNas it is consistent with the Price Ander.pd g |plied only as 1

. I 2014(hh). As discussed in Part II.A.1
of this opinion, Congress has attempted for nearly fifty 489M8, at '(

yean to encourage private sector involvement in the nu-
us any auth
u Priar toclur industry and at the same time has sought to pro- !

prp e .
teet Ge public. The Price-Anderson Act was enacted to The hye u |prar.sote these goals of "protectling) the public and . . . scenti5e tac
ev.ourag[mgl the development of the atomic energy indus.

try." 42 U.S.C. 5 2012. Acerdingly, indemnification, but M''$!the Price Anderson
Aet limite liability and provides for

i

b h.

. _- -- .- ..- _ _ . _ _ . . _ _ _ _ _ _ _ _ _ . _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ .
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stion of nuclear safe- does so against a stringant reguhtory background. The.

igenen adona, is are. federal nuclear safety regulations are part of this sta.t.
.0 FAi at 858 (%o utory scheme. Imposm' g a standard of care other than the
e duty the defendanta federal regulations - uld disturb the carefully crafted bal.
id by federal law."). ance between privatt 'nvolvement and safety that Con.
idence of preemption gresa has achieved. !ana, the application of sotne
i believe Rw.ker re. other ihnn the feder 2 safety agulatsons as a stan
the standard of care of care is l'~-e' dst m with the Price-Andenen scheme>

conclude that Illinois and corw t .4nnot be applied in a public liability
ons as the applicable action.
aedons.

D. Evide@rry issues
Lastly, Mr. O' Conner argues that the district eeurt erred-

s federal safety stan. when it ruled Dr. SchenVel's f acimony inmAele. Mr.
r, we believe that the O'Cornar asserta that Dr. Schedbel's te*Hmany was held
sole measure of the inadm1wHe only because he is a " lone votee." Mr. O' Con.

cause of action. Two ner believes that Dr. Scheribel's method af obserration
the pre Amendments and diagnosis is sound and therefore that the jury should
rds prevents applica. be allowed to bear and weigh the tastimony itself.24
!s mth federal safety our discusman of the heility of Dr. hibel's tas.
, the field of nuclear timony is guided by Dcmhert v. Mema Dmo Pharmaceuti.
quintion; then is no 113 S. Ct. 2786 (1993). In Daubert, the

asia, Inc.[eeted the tast first amwi=hd in Frye v.tazas am preempted Court re ited
. n tort, because any States,283 F.1018 (D.C. Cir.1923), as the standard for:

.nalve federal safety admissibility of scientf5c evidene.** Instead, the Court
ety, and thue would
i F.2d at 859. H Er. O' Conner also nems to srpe that, beesume Dr. Scharh1
et of this discusson, is a treatter physician, he is exempt from the requirements of
,ata law shall be ap. Federal Rules of Evidence 702 and 703. However, we do ret dis-

ti uish the tnathg. physician from other exparts when the treat.ith the Price Ander- %<

*r M ' A'L.

or ne 3y W G148, at *6 (7th Cir. Nov.1,1998). Mr. O' Conner has not cited,

lvement m the nu- us any authority to the contrary.
has sought to o- a Prior to W the W d f M e W theFry, etandard to determine sQum.y e wantise em,ct was enacte to

--

.he public and . . . The Frye test held "iraule erpart ~

band w a
.tomic energy indus. Menti 5c techn!que unless that technique is tad as

4

reliable in the relevant sciantiSe " porter,1 wl.' the Pdee-Anderson .
4,a *6 n1

ndemnif5 cation, but

. . - _ ._.
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adopted a r,tandard based on the Federal Rules of Evi. 'subjeedve beli(
dence. The Court " began its analysis by focusing on the 1993 WL 48914
language of Rule 702. It found the rule clearly antidpated 2795). Second, t}
'some degree of regulation of the subjects and theories the evidence or
about which an expert may testify.'" Porter v. Whitehall derstanding tbs
Imba., Inc., Nos. 921962, 92 2281,1998 WL 489148, at '5 That is, the sut

,

(7th Cir. Nov.1,1993) (quoting Doube4118 S. Ct. at issue to which.

2795).2e The Court stataa in Daubert: do not believe
The adjective " scientific" implies a gmunding in the at least the ftr4

methods and dures of sdence. Sunilarly, the I know wh
wortl "knowl " connotes more than subjectzve be- induced by
lief or unsa speculat3on. The term " applies to exposure t
any body wn facts or to any body of ideas from ly desedba,

such facts or accepted as truths on good grounds." present, er
Daubert,113 S. Ct. at 2795 (dtations omitted). The Court Scheribel Dep.
continued: is to observe t

[I)n order to qualify as "8dentific knowledge," an in, characteristics
ference or assartion must be derived by the scientific Scheribel citas

!

apprunnate validation-i.e., y' good grounds,'prted by
methodolospr. Imethod. Proposed testimon must be sup

b& Fed on thatrA oD b
*

what is known. In short, the re observation.Im
pert's testimony pertain to "quirement that an ex.scientific knowledge" establish that;

establishes a standard of evidentiary rdinhnity, m sdentific fac
Id. tion. induced er.

'

, all poster
We have interpreted Daubert to

'

that the chs:rict in u Furt
court undertake a two-step mqtu'ry. first "directa of the sources
the district court to detennine whether the expert's tes. Scheribel's cor
timemy pertams to scientific knowledge. This task requires cataracts are c'
that the district court consider whether the testimony has racts, but are :
been subjected to the scientiSc method; it must rule out resents." App:

~

" Federal Rule of Evidence 702 proddex n Daubert and '
If scient:Sc, techmcal, or of.her specudi:ed knowledge wiB sanat ** I Y
the tries of fact to understand the evidence or to detar ine H Although th<
a Nt in iams, a witnesa quah5ed sa an expert by kreow'. edge. Sche.ribel's testirskiL', experience, tninmg, or education, may testify thereto does not dtspEAin the form of an opunon or otherwue tents of theac a-

i

|

|

|

|

k. 1.

- -.. . - . - - . - -. . _ . . - .-.
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:deral Rules of Evi- ' subjective balief or unsupported speculation.'" Porter,.

i by focusing on the 1993 WL 439148, at *6 (quoting Daubert,113 S. Ct. at
:e dearly antacipated 2795). Second, the distdet court must "determme whether
sjecta and theones the evidence or testimony assists the trier of fact in un-
Parter v. Whitehau derstanding the evidence or in detanrdning a fact in inua.

13 WL 439148, at '5 That is, the suggested scientine tastimony must ' fit the |
6ert,113 S. Ct. at baue to which tae expert is testifying." Id. at '8." We ;

't no not believe that ur. Scheribela tastimony can meet
i a grounding in the at Isaat the first mouirement. Dr. Scharibel testi5ed:
mee. Similarly, the I know what cataracts look like when they've been
a than subject 2ve be- induced by radiation, by whatavar dosage or time of
le tenn " applies to expoaun there was. Radiation catarnets are ermin.1.
y body of idens from ly describable and definable condition which, when I

on good grounds." present, cannot be mistaken for anything else. |
1 omitted). Ti.e Court

Scheribel Dep. at 69. EssentiaDy, determine if they hava
Dr. Scheribel's method

is to observe the cataracts and
: knowledge," an in. characteristics sped 5c to radiation. induced catarnets. Dr.'

ved by the scientine Scharibel cites seven! sources that aDegedly support this

st be sup' ported by methodology. However, none of these sources mdicatea
grounds, based on that radiationinduced cataracta can be identf5ed by mere

tirement that an ex. observation. Indeed, the articles n.ferenced by Dr. Schedel
lentific knowledge" establish that Dr. Scheribel's methodology has no basis
itiary rollability. in scientifle fact. These articles state that, al h radia- i

tioninduced catarsets are of the posterior
'

type, all posterior subente cataracts are not n-
Art that the district induaod." Furthennore, Dr. David J. Apple, author of one ,

atdurt first "dtrecta of the sources cited by Dr. Scharibel, af5rmed that Dr.
er the xt's tes- Scheribel's conclusion was incorrect: " Radiation induced

cataracta are characteristicsIly p[osterior subcapsular cata-racts, but are not pathognomic sic] as Dr. Scheribel rep-
t. This mquires
e the testimony has
d;it must rule out rasents." Apple AfL at 2. Dr. Apple then describes the

" Daubet and the Feders) Ralas require that'edenti$e evidence
g.g g g meet both reqwrmanta before it is fanfW.
ene or to det4mune 88 Although the speci$c pages of the artidos that rehte Dr.
expert by knowledge.

Scheribel's testimony are not included in the reenrd,dag tbs mn.the plaintiff
i

may tatify thereto does not dispute the district murt's condualons regsr ;

tats of these artidea.-
.

s -
.
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methodology necessan to determine if catarsets are ra. correctly ruled t'

diation induced: sMe.** i

The proper methodolohdYelude an exammation ofn which any reasonable Because Dr. S
expert would rely, wo Mr. O' Conner w
the medical literature on raastion. induced cataracts, eml safety stam
an examinadon of the occupational dosimatn recordr, tion. Accordingt,
which existed for the patient, a medical work up to ing s'= mary A
look for any of the normal biologeal changes witch
occur in individuals exposed to high levels of radia-
tion, and a work-up of the patient's history to look
for any other causes of the observed catarsets. 7Of g3, gN

.

court is affirmeId. However, Dr. Scheribel took none of these stapa to
determine the cause of Mr. O' Conner's cataracta. His
method of diagnosis and his conclusion regarding causa- A tnie Copy:.

tion therefore are not supported by the authors on which
he clatma to rely. g g ,-

Beyond the redtation of authorities which clearly do not
support his opinion, Dr. Scheribel has not come forward
with any other support for his causation opinion. He has not

pmduced any |wrsonal study or expen'ments that otherwisowould justify 1is mnchi.sions that Mr. O' Conner's cataracts
are rachation. induced. Indeed, his famiharity vdth the effects
of radiation generally is limited.1' Dr. Scheribel's opinion
has no scientt6e basia and, mniioquently, the district court

** Durmg his ds;maition. Dr. Scheribd tar.ifm! that be bued h.is
opinka on his nnor experience with radiationindued esiaracts.
However, Dr. Schen'bd has tmated on.ly free patients with radia.
tion indred catarsets in his twenty years of precies. We do not
believe t2u.t this limited uposure to radiation.indaeed cataracts ** Became we te
qmMen as a basis for a sciratifLs"y cound opinion. Accad Porte, we grounded in
143 WL 439148. at "9 n.6 (r. aunt that sae:ng rh=== five times condder whether *
during kngthy career not sufEdent basis for scienti5e opinion un. used and the fact
der IbberfA Furt.harmore, Dr. Scheribel seemed to e.bandon this
as a basis for his opinion in his af5dsvit whfeb made no mention
of personal experience.

USCA A07XXIC4:

..
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ff cataracts are ra- correctly ruled that Dr. Scheribal's testimony is inadmis-,

s!ble.*oi

| rhich smy reasonable Because Dr. Scharibel provided the only evidence that
e an ev=6ation of Mr. O' Conner was suluected to radiation m excess of fed-
m-induced catarsets, eral safety standarda, Mr. O' Conner cannot prove causa-.

11 dosimetry records tion. Accordigly, the district court was cortset in grant-
medical work.up to ing summary Judgment.
gical changes which

mt,h levels of radia.% Conclusions history to look
court is affirmed.g reasons, the judgment of the districtFor the foregoinserved cataracts.

.

to of these steps to
3er's cataracts. His Amuso,

;

on regarding causa- A tna Copy:
j be authors on which

Teste:

which clearly do not
J not come forward'

n opinion. He has not Clerk of the United Stats 4 Court of
neats that otherwise Appeals for the Seventh Circuit
O' Conner's cataracts
!arity with the efTects
. Scheribel's opinion
Jy, the district court

tifled that he baeed his
ition-induced estaracts.
to pstients with radia. '

af practice. We do not
cioninduced catarsets ** Because we conclude that Dr. Scheribel's methodology is not
opMn. Accord Powr, well pueded in the sdentiSc method, we have no occasion to
nng disease ave Limas conth.cr whether there is the proper th between the methodology
P sdentific open un. used and the facta presented.
.eemnd to abandon this

1 thich made no mention

USCA A07XXXC.s:'41-hudwest law PHating Co., Inc., Odel.7 64,

.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

..

Joseph Jean-Louis,
)

-V Plaintiff )
Clerk to decide docket #Nuclear Regulatory Commission 0hffWgWryfM ()( 6hiff}ff'

u e I e n a e n i.e,

COMES NOW, The Plaintif f into this lionorable, United
States District Court.

What is at issue the Plaintiff wants to do is present,
EVIDENCE.

Into this Legal Problem that only a United States;
District Court to settle.

For the Record a similar complaint was dated September

7,1993, and filed with this court. . . . . . .Ot9 / dcr/ov /lb .f 3 ~ [
The Court and the Government dissmised my previous... Complaint;

on the grounds that my complaint contained numerous allegations,
lacking Factual support.

So therfore I have filed again with tgk this llenorable
UNITE STATES DISTRICT COURT.

Bringing this time Actual Facts That the Government will have

no other choice but to respond to this New Complaint.

So therfore 1 Joseph Willaim Jean-Louis the Plaintiff Petitioner,
now makes this New Evidence to this Court.:
Exhibit A.
Exhibit B A'8 6 ''y" y
Exhibit C. AN

Respectfully Submitted
Joseph Jean- Louis

23345-048 ProSeLltpantJanuary 1 4 j
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UNITED STATES DISTRICT COURT
'

FOR THE DISTRICT OF COLUMBIA
-

.

Joseph Jean-Louis,
)

-V Plaintiff )
Nuclear Regulatory Commission Clerk to decide docket #0

/)<'/WA M f^/7~ G(~ b A/Efff
vetencent.6

COMES N0k, The Plaintiff into this Honorable, United
States District Court.

What is at issue the Plaintiff wants to do is present,
EVIDENCE.

Into this Legal Problem that only a United States;
District Court to settle.

For the Record a similar complaint was dated September
7,1993, and filed with this court. . . . . . .[//v/ [C770v f3~
The Court and the Government dissmised my previous...Couplaint;
on the grounds

that my complaint contained numerous allegations,
lacking Factual support.

So therfore I have filed again with agh this Honorable
UNI'lE STATES DISTRIC'I COURT.

Bringing this time Actual Facts That
the Government will have

no other choice but to respond to this New Complaint.

So therfore I Joseph Willaim Jean-Louis the Plaintiff Petitioner
,

now makes
this New Evidence to this Court.:

Exhibit A.
A @ ! N' Y

f'Exhibit B
Exhibit C. AW'l#

Respectfully Submitted
Joseph Jaan- Louis

23345-048 Pro Se lit antJanuary 1 4
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CARNEY AND CARNEY >
.

ATTORNEYS ATLA W
SUITESO6

ONE Af0NTGOhfER Y PLAZA
SWEDE AND AIR YSTREETS

NORRISTOWN, PENNSYLVANIA 19401
JCSEPH L. CARNEY (213)273 $990
JAAfESF. CARNEY FAX:(215)275 9506

February 2, 1994

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

U.S. Nuclear Rebulatory Commission
Washington, D.C. 20555-0001

RE: Knittle v. United States Nuclear
Regulatory Commission, No. 94-0561 ,

1

Dear Sir / Madam:

This office represents Anna May Knittle with regard
to the above-captioned matter.

Enclosed herewith is a true and correct copy of the
Complaint filed in the United States District Court for
the Eastern District of Pennsylvania on January 28, 1994.
Please sign the Acknowledgement of Receipt of Summons and
Complaint and return to our office in the self-addressed
stamped envelope provided.

By copy of this letter, we are forwarding a courtesy
copy of the Complaint to Marvin L. Itzkowitz.

Very truly yours,
R f',

'

f\.IUN t;-,- t -

LOSE [HL, CARNEYJ

JLC:sbl L [
'Enclosure

cc: Anna May Knittel
Marvin L. Itzkowitz

l.,'

t

,- , - , ,- - ..-, .
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SU5fMONS IN A CIVIL ACTION
.

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF PENNSYLVANIA
*

,

CIVIL ACTION NO. 94-0561ANNA MAY KNITTEL

v.

IVAN SELIN, CilAIRMAN, UNITED STATES NUCLEAR TO:(NAME AND ADDRESS OF
REOULATORY COMMISSION DEFENDANT)

IVAN SELIN, CHAIRMAN, UNITED STATE 3
NUCLEAR REGULATORY COMMISSION
Washington, D.C. 20555-0001

YOU ARE IIEREBY SUMMONED and required to serve upon

i

Plaintiffs Attorney (Name and Address)

JOSEPH L. CARNEY, ESO.
506 ONE MONTGOMERY PLAZA
NORRISTOWN, PA 19401

an answer to the complaint which is herewith served upon you, within 60 days after service of this j

summons upon you, exclusive of the day of service. if you fail to do so, judgment by default will be taken i

against you for the relief demanded in the complaint. |
,

1

Michael E. Kunz, Clerk of Court Date: JANUARY 28,1994 |
\

\

(By) Deputy Clerk

{,f)ff/h/ hgg , |SHERRY RENEE BOWMAN

|

- __ _______ '
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UNITED STATES DISTRICT COURT'

FOR Tile EASTERN DISTRICT OF PENNSYLVANIA - DESIGNATION FORM ta be ussd by cannel ta txdinta the
,

cc.tegory of the case for the purpose of assignment to appropriate enlendar.

Address of Plaintiff: 3163 Colony Lana. Plymouth Meeting, PA 19462

Uni,ted STntes Nuclear Regulatory Commission, Washington, D.C.Addrest of Defendant:

Place of Accident, incident er Transaction: United Staten Niicient Re em i n e nrv rnmm4ce4nn v 4 m- nf p "" " la ,

(Use Reverse Side for A ddissonal Spacel
'

Does this case involve multidistrict litigation possibilities? Yes O No O
_

RELA TED CASEIF ANY ,

Case Number: Judge Date Terminated:

Civil eases arc desmed related when yes is antwered to any of the following questions:

1. Is this casc relatcd to property included in an earlier numbered sult pending or within
Yes O No Oone year previously terminated action in this court? ,

2. Does this case involve the same issue of fact or grow out of the same transmetton
as a prior suit pending or within one year previously terminated action in this

Yes O No Ocourt?

3. Does this case involve the validity or infringement of a patent already in suit or
any earlier numbered case pending or within one year previously terminated action

Yes O No Oin this court?

CIVIL:(Place @ in ONE CA7ECOR Y ONLY) j

A. FrJeralQuestion Casn: B. DiversityJurisdiction Cases:
1. O Indemnity Contract Marine Contract, and Al O wm wm w m we i

2. O Airplane Personalinjury |0 $ . y , " '' *2 3. O Anault,Mamadon 1

3. O Jones Aet-eenonallnjury
4. O Marine Personalinjuryg Antitrust
5. O Motor Vehicle PersonalInjury

0 Ibor. Management aclations 6. O Other Personallnjury(Please specify)*"'
6 7. O Products tubility ,

7. O Civil Rights s. O Products Liability-Asbestos
^ * '' # "*#'

5 eur ties et(s) Cases ( , )
10. O sociai security Review Cases
11. 8 All other l'ederal Question Cases

(please specify) AGE DISCRIMb '"I ON

ARBI?hTION CERTIFICATION
(Check appropriate category)

- counsel of record do hereby certify:
1. .

Pursuant to Local Ovil Rule R, Section 4(a)(2), that, to the best of my knowledge and belief, the damages
recoverable in this civil action ene exceed the sum of $100,000 exclusive of intere>t and cost;

U Relief other than monetary damages is sought.

DATE: ..
__ Attorney at Law Anomey I.D. #

NOTE: A trial de novo will be a trial by jury only if there has been complianec with F.R.C.P. 38.

I certify that, tu my knowledge, the within case is not related to any case now pending or within or.c year previously termi.
nated action in this euurt except as noted a ve.

b- # SI5 b I
DATE: l-1 b* d __ -

~Attomqyp Law g , Anomey 1.D. #

CIV. 009
i

.



FOR THE EASTERN DISTIkICT OF PENNSYLVANIA
,

.

CASE MANAGEMENT TRACK DESIGNATION FORM
,

ANNA MAY KNITTEL : CIVIL ACTION
:

Y. t

IVAN SELIN, CHAIRMAN, ITNITED STATES
NUCLEAR REGITLAToRY COMMISSION : NO.

In accordance with the Civil Justice Expense and Delay Reduction Plan of this court,
counsel for plaintiff shall complete a Case Management Track Designation Form in all
civil cases at the time of filing the complaint and serve a copy on all defendants. (See
5 I:03 of the plan set forth on the reverse side of this form.) In the event that a
defendant does not agree with the plaintiff regarding said designation, that defendant
shall, with its first appearance, submit to the clerk of court and serve on the plaintiff and
all other parties, a case management track designation form specifying the track to which
that defendant believes the case should be assigned.

SELECT ONE OF THE FOllOWING CASE MANAGEMENT TRACKS:

(a) Habeas Corpus - Cases brought under 28 U.S.C. 62441
through 52255. ( )

(b) Social Security - Cases requesting review of a
decision of the Secretary of Health and Human Services
denying plainti!T Social Security Benefits. ( )

(c) Arbitration - Cases required to be designated for
arbitration under IAcal Civil Rule 8. ( )

(d) Asbestos - Cases involving claims for personal
injury or property damage from exposure to
asbestos. ( )

(e) Special Management - Cases that do not fall into
tracks (a) through (d) that are commonly referred to
as complex and that need special or intense management %

by the court. (See reverse side of this form for a 1

detailed explanation of special management cases.) ( )
/

(f) Standard Management - Cases that do not fullinto any
one of the other tracks. ( )

1/26/94

(Date)
Jo8ePh L. Car i l,V 'Attoh M
Suite 506, o ontg. Plaza, rri wn, PA 19401

Attorney for Plaintiff
(Civ. 660)

12/91 -



IN THE.

hiteb fptates District Court
FOR THE EASTERN DISTRICT OF PENNSYLVANIA'

94-0561
: CIVIL ACTION NO.ANNA MAY KNITTEL
:

NOTICE OF ACKNOWLEDGEMENTv. :
OF RECEIPT OF SUMMONSIIVAN SELIN, CHAIRMAN, UNITED STATES AND COMPLAINT:NUCLEAR REGULATORY COMMISSION

!

!

NOTICE

TO:

U S. Nuclear Regulatory Commission

N#'shington,a D.C. 20555-0001
(City and State)

The enclosed summons and complaint are served pursuant to Rule 4(c)(2)(C)(ll) of the Federal Rules of Civil Proecdure.
You must complete the acknowledgment part of this fonn and retum one copy of the completed form to the pender within 20

days,
You must sign and date the acknowledgment. If you are served on behalf of a corporation, unincorporated association

(including a partnership), or other entity, you must indicate under your signature your relationship to that entity, if you are
served on behalf of another person and you are authorized to receive process, you must indiente under your signature your
authority.

If you do not complete and return the form to the sender within 20 days, you (or the party on whose behalf you are heing
served) may he required to pay any expense incurred in serving a summons and complaint in any other manner permitted by
law.

If you do complete and return this fonn, you (or the party on whose behalf you are being servr.d) must answer the complaint
within 20 days. If you fail to do so, judgment by default will be taken against you for the rehef demanded in the complaint.

I declare, under penalty of perjury, that this Notice of Acknowle ent of Recei t of S nons and Complaint was mailed
l4

M/h Won E'ebruary 2, 199

v v py jf j j u
Felhht a ry 2, 1994

(Date f Signature)

ACKNOWLEDGMENT OF RECEIPT bF SUMMONS AND COMPLAINT

1 declare, under penalty of perjury, that I received a cQ74y of the summons and of the complaint in the above-captioned
M W'M N *d* ## #' NWmatter at

Guert adifre -r

/b /4

nckev.y//isisuturef
o.S. e 4.c. ,

tR:lationsip to Entitylp'7/ fMutymiy to Receive $crvice of Pncew)
i

W _

' '
(Date of Sigrtature) ,

Cn.632t11150
|

. . - - _. _


