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PREFACE

Ris is the twelfth volume of issuances (1 742) of the Nuclear Regulatory
* " Commission and its Atomic Safety and tiensing Appeal Boards, Atomic Safety

and Ucensing Boards, and Administrative Law Judge, it covers the period from
July 1,1980 to December 31,1980.

Atomic Safety and Ucensing Boards are authorized by Section 191 of the
' - --- Atomic Energy Act of 1954. These Boards, comprised of three members

conduct adjudicatory hearings on applications to construct and operate nuclear
power plants and related facilities and issue initial decisions which, subject to
internal review and appellate procedures, become the final Commission action
with respect to those applications. Boards are drawn from the Atomic Safety
and ucensing Board Panel, comprised of lawyers, nuclear physicists and
engineers, environmentalists, chemists, and economists. The Atomic Energy
Commission first established Ucensing Poards in 1962 and the Panelin 1967.

Beginning in 1969, the Atomic Energy Commission authorized Atomic Safety
and Ucensing Appeal Boards to exercise the authority and perform the review
functions which would otherwise have been exercised and performed by the
Commission in facility licensing p.accedings. In 1972, that Commission created
an Appeal Panel, from which are drawn the Appeal Boards assigned to each
licensing proceeding. The functions performed by both Appeal Boards and
Ucensing Boards were transferred to the Nuclear Regulatory Commission by the
Energy Reorganization Act of 1974. Appeal Boards represent the final level in
the administrative adjudicatory process to which parties may appeal. Parties,
however, are permitted to seek discretionary Commission review of certain
board rulings. The Commission also may decide to review, on its own motion,
various decisions or actions of Appeal Boards.*

The Commission also has an Administrative bw Judge appointed pursuant to
j the Administrative Procedure Act, who presides over proceedings as directed by
I the Commission.y

This volume is made up of pages from the six monthly issues of the Nuclear
Regulatory Commission publication Nuclear Regulatory Commission issuances;

I (NRCI) for this period, arranged in chronological order. Cross references in the

| text and indexes are to the NRCI page numbers which are the same as the page
numbers in this publication.

Issuances are referred to as follows: Commission-CLI, Atomic Safety and
ucensing Appeal Boards-ALAB, Atomic Safety and Licensing Boards-LBP,
Administrative bw Judge-ALJ, Directors Denial-DD, and Denial of Petition for
Rulemaking-DPRM.

The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal
significance.
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Cite as 12 NRC 1 (1980) ALAB-599

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION. . .

ATOMIC GAFETY AND LICENSING APPEAL BOARD

. ,, , e

Alan S. Rosenthal, Chairman

in the Matter of Docket No. 50-445 OL
50446 OL

TEXAS UTILITIES GENERATING
COMPANY et al.

(Comanche Peak Steam
Electric Station, Units 1
and 2) July 3,1980

The Appeal Board Chairman summarily dismisses as interlocutory the
appeal of an organization admitted to the proceeding as an intervenor from
the Licensing Board's rejection of certain contentions advanced in
connection with its intervention petition.

RULES OF PRACTICE: INTERLOCUTORY APPEALS

The Commission's Rules of Practice prohibit a person from taking an
interlocutory appeal from an order entered on his intervention petition-

,

unless that order has the effect of denying the petition in its entirety.10
CFR 2.714a; Houston Lightirug and Power Company (Allens Creek Nuclear
Generating Station, Unit 1), ALAB-585,11 NRC 469 (1980).,

I
I APPEARANCES
!
| Mrs. Juanita Ellis, Dallas, Texas, for the intervenor, Citizens

Association for Sound Energy.

- MEMORANDUM AND ORDER
1

Citizens Association for Sound Energy (CASE) endeavors to appeal.

from so much of the Licensing Board's unpublished June 16, 1980
prehearing conference order as rejected several of the contentions which
that organiza3on wishes to litigate in this operating license proceeding. It is

1

..
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,-

apparent from that order, however, th.t other CASE contentions were
accepted by the Licensing Board as litigable and, thus, that the organization
has been admitted to the procersling rs an intervenor. In these circum-

"''

stances, the appeal must be summuity dismissed on the yound that it is
unauthorized by the Commission's Rules of Practice. Houst:n lighting and
Power Company (Allens Creek Nuclear Generating Statiors, Unit 1), ALAB-
585,11 NRC 469 (1980), and ALAB-586,11 NRC 472 (1980). As there
observed:

Those Rules do not permit a person to take an interlocutdy e; peal from an
order entered on his intervention petition unless that ordq Das the efTect of
denying the petition in its entirety.10 CFR 2.714a; C$ States Urihties
Conpany (River Bend Station, Units I and 2), ALAB-329,3 NRC 607,610
(1976), and cases there cited.

' '

ALAD-585, II NRC at 470; ALAB-586,1I NRC at 473.8 ' '

Appealdismissed
it is so ORDERED.

.

FOR THE APPEAL BOARD
CHAIRMAN

_

C. Jean Bishop
Secretary to the Appeal Board ,

*Ris action was taken by the Appeal Board Chairman under the- |
authority of 10 CFR 2.787(b). '

'As also pointed out in those decmons, an intervenor in CASE's situation m'ist await the
rendition of the Lacensing Board's initial decision. If dissatisfied with thathum, an appeal ,

can be taken from it under 10 CFR 2.762(a). One of the matters that can be raised on such an 9|
appeal is whether the lacensing Board erred in rejecting one or more of the appellant's )

'

contentions. Further, the appellant may then complain of any Boardedsred revisions in the
wording of those ofits contentions which were admitted to the proceeding (CASE's premature
appeal contains a claim of error on that score as well.)

)

)
l
;
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In the Matter of Docket No. 50-275 OL
50-323 OL-

PACIFIC GAS AND ELECTRICg
COMPANY

*

(Diablo Canyon Nuclear
Power Plant, Units 1
and 2) July 15,1980

The Appeal Board revises the affidavit of. non-disclosure for those
seeking access to the facility's security plan to reflect the Conunission's
ruling in CLI-80-24,11 NRC 775, relating to restrictions on public
discussion of information protected under the affidavit. 'ne Board allows
the Governar of California as the representative of an interested state to

*

| -partreipate in the security plan proceeding, subject to his "taking the
: proceeding as he finds it;" and estabhshes a schedule for the next phase ofs

the } roceedng.
. s
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'

3 m .

|
~ Mr.'.'trucs E. Norton, Phoenix, Arizona, for the Pacific Gas and

,

Electric Company, applicant.
)o

- Mr. Yale I. Jones, San Franciwo, California, for the San Luis
Obispo Mothers for Peace,intervenor.

Mr. Herbert H. Brown, i/ashington, D.C., for the Governor of
's .

' California.
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! Messrs. James R. Tourtellotte and William J. Olmstead for the
I Nuclear Regulatory Commission stafT.

&

.- MEMORANDM AND ORDER -

1

I. *

PROTECTIVE ORDER

I. In our Second Prehearing Conference Orderi we directed applicant
to grant access to a " sanitized" version of the Diablo Canyon physical
security plan to intervenor's counsel and (notentially) its expert witness,
subject to the terms of a protective order which incorporated an " affidavit
of nondisclosure." Clause 8(b) of that affidavit precluded one given access
to the security plan from " publicly discuss [ing] or disclos[ing] any protected
information... receive [d] by any means whatever." Both the applicant and 1

the intervenor sought Commission review, the former contending that no
disclosure of its security plan was warranted and the latter that the
protective order was overly restrictive. On April 21,1980, the Commission
stayed disclosure of the security plan pending its further order.

On June 11,1980, the Commission denied applicant's petition, reaf!irm- ;

ing "that intervenors in Commission proceedings may raise contentions i~

relating to the adequacy of the applicant's proposed physical security I
arrangements, and that the Commission's regulations,10 CFR 2.790,
contemplate that sensitive information may be turned over to intervenors in
NRC proceedings under appropriate protective orders." CLI-80-24,11
NRC 775,776. The Commission then directed PG&E to make the sanitized
version of the security plan available to the intervenor. Ibid

At the same time, the Commission accepted intervenor's, argument that
the restrictions on public discussion of protected information in clause 8(b)
of the non-disclosure affidavit contravened the First Amendment. Never-
theless, it cautioned that those subject to the protective order are
" prohibited from corroborating the accuracy or inaccuracy of outside
information by using protected information gained through the hearing
process."Id at p.778.

J
2. The protective order and non-disclosure affidavit raust be modified to

reflect the Commission's ruling, but how we should do so is complicated by !

.. _

a disagreement. Chairman Ahearne and Commissioner Hendrie took the

.

position "that before intervenors publicly disseminate protected informa- ,

. Order orApril 11,1980, A1.AB-592, II NRC 744.

4 I
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tion gained outside the hearing process they should be required to establish

G to the satisfaction of...the Appeal Board. that the information was in fact
gained outside of the hearing process." CLI-80-24,11 NRC at p. 778.
Commissioners Gilinsky and Bradford, however, were opposed on the; ,

ground "that any such clearance procedure is an unconstitutional prior :<-

restraint." lbid. (The remaining Commissioner - whose term has since
expired - had voluntarily recused himself.) In light of this division, the
Commission remanded the issue to us with instructions to select one of,w
those options on the basis of our reading of the law and to modify the ;

protect've order and non-disclosure afTidavit accordingly. CLI-80 24,11
NRC at p. 778.

In response to our request for their views, the staff reported that it, the
applicant and the intervenor were all prepared to stipulate (a) that clause 1
(a)(2) of the non-disclosure aflidavit 5 amended to define " protected
information" as "information obtained during the course of tiseseproceedings

| dealing with or describing details of [the security] plan" (new matter

g italicized); (b) that clause 8(b) be deleted from that affidavit; and (c) that

; no further protection of the confidentiality of the security plan was needed.2
i By letter dated July 10th, however, intervenor's counsel advised us that,
| while intervenor was agreeable to items (b) and (c) of the stipulation as

,

reported by the staff, item (a) did not correspond precisely to his
understanding of the stipulation. (Apparently the stipulation was negotiated
over the telephone.) Intervenor's version appears in the margin below.3 The
disagreement about the precise wording to one side, however, it is evident
that the parties have opted for the approach favored by Commissioners
Gilinsky and Bradford.

3. We are surprised at the applicant's and staffs acquiescence in this* '

position. At the prehearing conference in San Luis Obispo on April 2nd and
in their presentatio'ns to the Commission, they argued that far greater
restrictions weie needed to protect the security plan - arguments that
carried the day before us.

Be that as it may, we now face a narrower question: whether those

| receiving the security plan may publicly discuss protected information
without first demonstrating to us that they obtained it outside the hearing

aCounsel for the staff informed us by telephone on July 3 that he had spoken to Governor
- Brown's lead counsel who expressed no objections to the stipulation.

,

I 3"1. As used in Amdavit of Non-Disclosure

,

(a) ' Protected Information' is (1) any brm of the physical security plan far the
licensee's Diablo Canyon Nuclear Power Plant, Units I and 2; or (2) anyi

information obtainedfrom applicant or the Comnussion by virtue oftheseproceedngs
which is not otherwise a matter ofpublic recordand which deals with or desenbes detads
ofthe securityplan."(New matter italicized.) - ,

. . . . ,

1

J5
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process. Whether or not such a demomtration could be required in some.

circumstances,* we do not write on a clean slate. The applicant and stafT
6

. have performed a volte-face. They no longer contend it necessary to
preclude public discussion of protected information before it is shown to
come from outside sources. We do not feel justified in imposing such a
restraint on our own initiative. Therefore, we will modify the non-disclosure
aflidavit essentially as the parties suggest. In this connection, however,
neither of the suggestions put forward precisely reflect what the Commis-
sion's ruling intended. The version transmitted by the stafTis too broadly
drawn. It does not exclude information obtained during the course of the
proceeding but outside the hearing process. On the other hand, we can
envision circumstances in which protected information may be provided to
A and not to B. Intervenor's phraseology could be read to permit public
disclosure of that information where B obtained it from A and not directly
"from applicant er the Commission," even though it had been released by
virtue of these proceedings. Without suggesting that this is a likely
occurrence, there is no occasion to leave that loophole open. Accordingly,
we will amend the non-disclosure affidavit to conform to the intervenor's

I suggestion but omitting the phrase "from applicant or the Commission."
This should make clear that " protected information" is that provided "by
virtue of these proceedings,"i.e., pursuant to our order and not otherwise in
the public domain.5

" '

We think it important, however, to reemphasize the Commission's
warning: those subject to the protective order may not corroborate the
accuracy (or inaccuracy) of outside information by using protected
information gained through the hearing process ( see at p. 4, supra ). We
substitute that caveat for the present clause 8(b).

Moreover, some elaboration of this caveat is useful. Rumors, gossip and
speculation abound and sometimes get into print. It is one thing for a
reporter to speculate or guess that something is so or quoteita undisclosed
source to the same effect. It would be quite ano.ther, however, for an
individual who is known to possess the facts to repeat what otherwise would
be only rumor, gossip or speculation. In the latter instance, his doing so
may make his statements corroborative of the actual facts. This follows

'For example, such a resnaint might be appropriate abere (1) the ir. formation would likely be,

classified were it of government rather than private origin; (2) public disclosure could
jeopardue the physical security of a nuclear power plant and subject the public to extreme
danger; (3) only a very narrow class of individuals would be affected; (4) a prom;.t
administrative remedy subject to judicial review would be available, and (5) there exists no
alternauve means o(protecting the public health and safety less intrusive on the right of public
expression. See, In re Halkin, $98 F.2d 176,191-96 (D.C. Cir.1979); cf. Afre(A. Kmpf Inc. v.
Colby, 509 F.2d 1362,1370 71 (4th Q. D75).
'The non. disclosure afklavit is appes J to this order in the amended form.

6

6
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because reports from undisclosed and uncertain sources are likely to beO treated skeptically, but the same information announced by an individual

[ in a position to know is liable to be credited.
Similarly, receipt of protected information may position the recipient to*

,

gather and collate from the public domain otherwise useless bits and pieces
,

of information into a reproduction of the security plan. In such circum-
| stances, simply the public revelation of the information as a coherent mass |

{ may corroborate protected information."

These examples are obviously not exhaustive. But they point up the j
caution those receiving protected information must exercise in making I

public utterances about the xcurity plan for the applicant's facility. We
therefore stress to those who receive protected information that rumors and

P rom uninformed or unauthorized sources do not necessarily meanSOSSi f

that protected information has become public knowledge to the extent that
; they are free to join in discussing it publicly. Cf, Alfred A. Knopfv. Coloy,
6 509 F.2d 1362,1370-71 (4th Cir.1975). We add our caution to the
! Commission's and urge that all privy to the security plan exercise the

utmost restraint in discussing its contents test it be compromised. And it

g should be unnecessary to remind all counsel again of the American Bar
1 Association Canons restricting statements made during the course of an
| administrative proceeding. See ABA Disciplinary Rule 7-107.

Finally, we note that at the prehearing conference intervenor's counsel
articulated only one objection to a complete ban on discussing protected

| information. This was a fear that the prohibition might somehow handicap
their defense, should they be charged with improper disclosure of protected
information. We do not attempt to judge the reasonableness of that-

,

concern. However, a procedure whereby counsel demonstrate that they
. obtained protected information outside the hearing process (and that their

{ intended public utterances are not corroborative ofit) would serve to shield

g them against charges of unauthorized disclosure. We therefore stand ready

g to rule on whether protected information was in fact obtained from
. independent sources should counsel wish to submit that question to us..'

The Protective Order on Security Plan Information issued April 3,1980,
and the form of non-disclosure affidavit are hereby amended and reissued
in the form annexed. Intervenor's counsel should execute new affidavits of

I nondisclosure and file them with this Board no later than July 25,1980.

, - j.

.
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E II.
)

PARTICIPATION OF THE GOVERNOR OF CAllFORNIA

The Licensing Board rendered its partial initial decision covering
security plan issues on September 27,1979. LBP-79-26,10 NRC 453. The
Governor of California later sought leave to intervene before that Board-

| pursuant to 10 CFR 2.715(c) as the representative of"an interested State."
The Board below admitted the Governor for that purpose on November 16,
1979, with the direction that he "take the proceeding as he finds it."*

The Governor did not participate in the appeal of the security plan issues
(which we heard in San Francisco on January 22,1980) or in any of the
other proceedings before us that followed in the wake of our February 15th
decision on that appeal. ALAB-580,1I NRC 227 (1980). On June 11,1980,
the Governor submitted a notice of his intention to participate in the de
novo security plan proceeding we have been conducting. Notwithstanding
the belatedness of his decision to do so, the staff responded on June 25th
and the applicant on July 7th that they had no objection to the Govenior's
participation provided that no delay resulted therefrom.

There appears to be no legal impediment to the Governor's becoming a
party. However, as is apparent from this memorandum, the Commission's

,

; decision in CLI-80-24, supra, and our Second Prehearing Conference Order,

of April iIth (ALAB-592, supra ), many matters have been considered and
decided since we took up the security plan issues at the beginning of the
year. We note that, in analogous circumstances, the Commission ruled that
" allowance of a late intervention need not disrupt established discovery
schedules and other preparations for hearing. A tardy petitioner with no
good excuse may be required to take the proceeding as it finds it. For. *any
disadvantage which it might suffer in terms of the opportunity for trial
preparation would be entirely of its own making.'" Nuclear Fuel Services,
Inc. (West Valley Reprocessing Plant), CLI-75-4,1 NRC 273,276 (1975)
(on application of a county government to participate).

Accordingly, the Governor may participate as the representative of an
interested state, "taking the proceeding as he finds it;" he may not,
however, complain of rulings made or procedural arrangements settled
prior to his participation. Subject to the protective order and provided that

,!

their non-disclosure affidavits in the fonn attached are executed and filed

E with us by July 25, 1980, the Governor's counsel may examine the
" sanitized" security plan to the extent and under the terms and conditions

'We understand that the Governor was placed on the service list at that point and his counsel
has been receivin5 copies of the documents rded and issued in this case.

8
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afforded the intervenor's representatives. The protective order provisions,G including those governing the service of documents containing sensitive
material, and the schedule set forth in part III, below, shall henceforth

-- apply to the Governor as well as to the other parties.

'

III.

I FUIURE PROCEEDINGS,.

Our April 11,1980 Second Prehearing Conference Order stated that we
would issue a schedule for completing the necessary prehearing procedures
after we had had an opportunity to review the staff and applicant's version
of the sanitized security plan. We did not anticipate, however, the long
delay between our April order and this one occasioned by the parties'
various petitions for review filed with the Commission. Now that the
Comminion has confirmed that the applicant must make the sanitized
security plan available to the intervenor it is time to move ahead.
Accordingly, unless modified by subsequent order, the following timetable
will control the remainder of the prehearing security plan proceedings.

1. Our April 1I order required that any depositions for the purpose of
determining the qualifications of profTered expert witnesses be completed
by April 17,1980. Only one deposition, that of Jermiah P. Taylor, has been
filed with us.

Any objection or other motion concerning the qualifications of the
expert witnesses shall be filed so that it is ir our hands by July 28,1980.
Any response shall be filed so that it is in our handr by August 4,1980. We
will rule promptly on any motions. If we find the profrered expert witnesses-

qualified, the applicant shall then make the sanitized security plan avaliable
to the expert witnesses and to those attorneys who have executed and filed
appropriate aflidavits of non-disclosure.

In the absence of any timely filed objections or motions, all counsel and
witness who have executed and filed affidavits of non-disclosure shall be
entitled to access to the sanitized security plan beginning July 30, 1980.

2. Because the Commission determined that a portion of the aflidavit of
non-disclosure previously executed by intervenor's counsel was overboard,

-
counsel for all intervening parties must execute new affidavits as provided
in part I, above.

3. Any objections to the sanitized security plan and motions for
disclosure of additional information must be in our handr by August II,
1980; response must be in our handr by September 2,1980; and replies in our
handr by September 15,1980. All objections, responses, and replies shall
follow the procedures and format set forth below.

9
.

_ ___ _ _ _ . _ _ _ . . _ , _ _ . . . _ ,

o

_ _ _ _ _ _ _ _ _ _ _ _ . _ _ . _ _ _ _ -_ _



- -_._... ...- .~.-... . - . . . . - - .

9
(a) Any objection to the sanitized security plan and motion for

disclosure of additional information must identify the chapter, page,
section, subsection and subject matter of each item ofinformation sought.
The motion shall succinctly state the reason why the deleted information is
relevant and refer to any applicable section of the Commission's site
security regulations.10 CFR Part 73. We recognize that the movant cannot
know the precise content of the information sought. Nevertheless, the index
to the sanitized security plan, the content of the surroundng information,
and the applicant's general description of the deleted information appearing ,

in the plan, when combined with the Commission's site security regulations,
should enable the movant to state with reasonable specificity why
disclosure of the withheld infomiation is nec ssary.

The applicant and staff should respond to each specific objection by !

identifying the chapter, page, section, subsection and subject matter of each
,

iitem of information sought. As the parties seeking to withhold the
information, the applicant and staff shall explain in response to each
particular objection: (1) the full nature of the information withheld (without !

'

revealing its exact content); (2) specifically why in light of the standards of
ALAB-410, 5 NRC,1398,1405-06 (1977), ; slauld be withheld; (3) the
particular manner in which the information cou ' 5 used to compromiset

the security plan; and (4) in response to mova Js objections, why such
I, information is not necessary to movant and should not be released. |.

Assertions that release of any information wou. ' compromise the security !
'

plan must be supported by affidavits from know egeAle individuals. Such
affidavits should establish the affiant's expertise in tse subject matter at
issue and explain precisely how the information sougi.: could be used to
compromise the security plan. |

Movant shall : hen file a reply in the same format as ts initial objection |i

and applicant's and stafl's responses. Although the information withheld !

will still be unknown, those responses and accompanying affidavits will
enable the movant to argue the case for disclosure with much greater
particularity than in the initial objection! All assertiot.s that disclosure of
particular information is necessary must be suppo:.d by affidavits of an
expert authorized to examine the sanitized plan. Agen, such affidavits must i

establish the affiant's expertise in the subject matter e issr, explain why
the information withheld is essential, and demonstrate why other informa-
tion or more general information already disclosed would not suffice.

We are cognizant that the procedures set forth are burdensome. We are
also painfully aware of the burden placed upon us in determining what (if j;

any) further information need be included in the sanitized plan, should 1

objections to that plan be filed. But the adversary nature of normal |
adjudicative proceedings is necessarily distorted by the movant's ignorance )

10
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of the withheld information and the usual process for dispute resolution will
not serve. The procedures outlined are modelled on those adopted by the
courts for use in analogeus circumstances. They are designed to help us'"
determine what, if any, further information need be disclosed by providing
as much illumination of the issues as possible in the circumstances. See, e.g.,
Vaughn v Rosen, 484 F.2d 820 (D.C. Cir.1973), certiorari denied 415 U.S.
977 (1974). ,"

(b) Dr. Johnson has suggested an alternative to the foregoing proce-
dures for the parties' consideration. As will be evident, it would be less
burdensome on all concerned should a substantial number of objections to

[ the plan be filed. Because of obvious legal constraints, however, this
suggested alternative is practicable only if all parties are agreeable to
stipulate to it and to be bound by the re:ults. See 10 CFR 2.753.

Dr. Johnson suggests, in the event objections to the sanitized security
plan are filed, that t is Board resolve them after conferring in camera with
an expert witness named by each party and found qualified by us. In other
words, for purposes of determining whether further information should be
made available for use in this proceeding, qualified experts named by the
parties would advise us in camera of their respective opinions concerning
the need for each item ofinformation sought to be disclosed. Obviously, the
"outside" expert wi"as would have to be given access to each item of
withheld information as necessary to fulfill his responsibility to us as an
advisor. Of course, movant's experts would not be permitted to record the
in camera advisory conference and any notes concerning the plan would
have to be turned over to us. No counsel for any party would be present.
Our decision on this matter would be final and binding on all parties. Cf,_

The Toledo Edison Company (Davis-Besse Station), ALAB-300,2 NRC 752,
764-68 (1975).

| If the parties accept this alternative, the more burdensome and time
[ consuming procedures we previously outhned in point 3(a) could bc
{ avoided and the timetable for concluding the remaining prehearing
| procedures shortened considerably. We instruct all counsel to confer

promptly about Dr. Johnson's suggestion and, ifit is acceptable, to file an
appropriate stipulation, containing any additional details deemed necessary
by August 4,1980. We will make every effort to accommodate the

- schedules of the parties' expert witnesses concerning the date and location
,

of such an in camera advisory conference.
If, after conferring, the parties are unable to agree on Dr. Johnson's

suggested alternative procedure, they should tell us so promptly and the
procedures and timetable previously set forth will control the proceedings.
However, we will entertain suggestions for less burdensome alternative
procedures that the parties are able to agree upon irfiled by August 4,1980.

11
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4. In the absence of objections to the sanitized plan, amended
contentions particularizing the exact aspects of the plan that are being**

challenged shall be filed no later than August 11, 1980. If objections are~~

filed, then one week from the date of our order disposing of those
objections the applirint shall revise and make available the sanitized plan.
Two weeks thereur amended contentions addressed to the revised plan
shall be filed.

5. At the April 2,1980 prehearing conference we requested that the
parties attempt to reach agreement on the order for presenting direct
testimony and the deadlines for filing such testimony. (Tr. 116-117). Within

j seven days of the filing of the amended contentions, the parties shall submit
a schedule covering both the timing and order for filing direct testimony,
bearing in mind that, in our judgment, more than 30 days for preparing
direct testimony would not be appropriate in the circumstances of this case.
If the parties are unable to agree on a schedule by that date, we will set one
ourselves.

6. All direct testimony shall be filed in question and answer form. The
use of this format should remind counsel and their witnesses to avoid broad
and general answers to vague and general questions. Rather, specific,
narrowly drawn questions and precise answers should be the watchword.
Expert witnesses who will present opinion evidence are to be reminded by
counsel that they are not advocates. Rather, such witnesses should retain-

their professional objectivity during cross-examination and Juring ques-
tioning by us. A witness' views which differ from those of his colleagues
should be acknowledged with appropriate explanations for those differ-
ences.

7. Once a schedule for filing direct testimony is established, we will set
the hearing dates for the in camera hearing on the adequacy of the
applicant's security plan.

8. Two final matters. First, counsel are reminded that any security plan
information and similar* sensitive material should not be sent through the
mail but must be hand-delivered.7 Counsel attending the April 2,1980
prehearing conference were asked to work out the details for accomplishing
hand delivery and to inform us of those procedures. (Tr. 112-114). By letter
dated May 2,1980, the Secretary to the Appeal Board requested applicant's
counsel to take the lead in this matter. It was there requested that, after
consultation with other counsel, he submit a stipulation to govern future

f service of security plan matefials. We still have received no word on the

( 'Should an occasion anse where hand <lelivery would be too L 1 maany containing
( protected infonnation, at a minimum, abould be made from the facility furnished by the

Pacific Gas and Electric Company.

e
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subject. Accordingly, we instruct all counsel to turn their attention to this
matter immediately and file a stipulation by July 28,1980, governing the
service of documents containing protected information. We would prefer an
agreed-upon procedure to one imposed by us, but the absence of an
appropriate stipulation will leave us no choice.

Second, the admonition contained in our first prehearing order is even

. .
more appropriate today: requests for extensions of time or postpone-
ments will be viewed with disfavor; unexcused delays will not be permitted.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Bishop
Secretary to the Appeal Board

.

k
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AMENDED PROTECITVE ORDER ON SECURITY PLAN
; INFORMATION-

. -

(July 15,1980)

Counsel and witnesses for Intervenor San Luis Obispo Mothers for
Peace (Intervenor) and for the Governor of California (Governor) who

j have executed an Aflidavit of Ncn-Disclosure in the form attached, shall be

j permitted access to " protected information"8 upon the following condi-

[
tions:

[ 1. Only Intervenor's and the Governor's counsel and Intervenor's

}
experts who have been qualified in accordance with the requirements of our

; decision in Pacyic Gas and Electric Company (Diablo Canyon Nuclear
Power Plant, Units I and 2), ALAB-410, 5 NRC 1398 (1977), and our
subsequent orders in this proceeding may have access to protected
information on a "need to know" basis.

2. Counsel and experts who receive any protected information (includ-
ing transcripts ofin camera hearings, filed testimony or any other document

-f that reveals protected information) shall maintain its confidentiality as

| required by the annexed Affidavit of Non-Disclosure, the terms of which
g are hereby incorporated into this protective order.

3. Counsel and experts who receive any protected information shall use-

it solely for the purpose of participation in matters directly pertaining to
this security plan hearing and any further proceedings in this case directly
involving security matters, and for no other purposes.

4. Counsel and expe-ts shall keep a record of al,' documents containing
protected information in their possession and shall account for and deliver
that information to the Commission official designated by this Board in
accordance with the Affidavit of Non-Disclosure that they have executed.

5. In addition to the requirements specified in the Aflidavit of Non-
Disclosure, all papers filed in this proceeding (including testimony) that
contain any protected information shall be segregated and:

(a) served on lead counsel and the members of this Board only;
(b) served in a heavy, opaque inner envelope bearing the name of the

addressee and the statement " PRIVATE. TO BE OPENED BY AD-
; DRESSEE ONLY." Addressees shall take all necessary precautions to
l

g ensure that they alone will open envelopes so marked.
6. Counsel, experts or any other individual who has reason to suspect

s that documents containing protected information may have been lost or

'As used in this order," protected information" has the same meaning as used in the Affidavit
7. A of Non-Disclosure, annexed hereto.

14
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e misplaced (for example, because an expected paper has not been received)
or that protected information has otherwise become available to unautho-
rized persons shall notify this Board promptly of those suspicions and the
reasons for them.

It is so ORDERED.

. -
FOR THE APPEAL BOARD

C. Jean Bishop
Secretary to the Appeal Board

l

l
i
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AMENDED AFFIDAVIT OF NON-DISCLOSURE

I, . being duly sworn, state:

1. As used in this Afridavit of Non-Disclosure,
(a) " Protected information" is (1) any form of the physical security

plan for the licensee's Diablo Canyon Nuclear Power Plant, Units I and 2;
or (2) any information obtained by virtue of these proceedings which is not
otherwise a matter of public record and which deals with or describes
details of the security plan.

(b) An " authorized person" is (1) an employee of the Nuclear
I Regulatory Commission entitled to access to protected information; (2) a
! person who, at the invitation of the Atomic Safety and Licensing Appeal

Board (" Appeal Board"), has executed a copy of this aflidavit; or (3) a
person employed by Pacific Gas and Electric Company, the licensee, and
authorized by it in accordance with Commission regulations to have access
to protected information.

2. I shall not disclose protected information to anyone except an
authorized person, unless that information has previously been disclosed in
the public record of this proceeding. I will safeguard protected information
in written form (including any portions of transcripts ofin camera hearings,
filed testimony or any other documents that contain such information), so_

that it remains at all times under the control of an authorized person and is
not disclosed to anyone else.

3. I will not reproduce any protected information by any means without
the Appeal Board's express approval or direction. So long as I possess

!protected information, I shall continue to take these precautions until
further order of the Appeal Board.

4. I shall similarly safeguard and hold in confidence any data, notes, or ,

copies of protected information and all other papers which contain any |

protected information by means of the following:
(a) my use of the protected information will be made at a facility in San

Francisco to be made available by Pacific Gas and Electric Company.
(b) I will keep and safeguard all such material in a safe to be obtained

by intervenors at Pacific Gas and Electric Company's expense, after
consultation with Pacific Gas and Electric Company and to be located at i

all times at the above designated location. J
(c) Any secretarial work performed at my request or under my I

supervision will be performed at the above location by one secretary of my
designation. I shall furnish Pacific Gas and Electric Company, the Board
and Staff an appropriate resume of the secretary's background and

p. experience. |

16
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G (d) Necessary typing and reproduction equipment will be furnished by''

Pacific Gas and Electric Company.
(e) All mailings by me involving protected information shall be made

from the facility furnished by Pacific Gas and Electric Company.
5. If I prepare papers containing protected information in order to

participate in further proceedings in this case, I will assure that any
secretary or other individual who must receive protected information in
order to help me prepare those papers has executed an affidavit like this one
and has agreed to abide by its terms. Copies of any such affidavit will be
filed with the Appeal Board before I reveal any protected information to

| any such person.
6. I shall use protected information only for the purpose of preparation|

'

for this proceeding or any further proceedings in this case dealing with
security plan issues, and for no other purpose.

7. I shall keep a record of all protected information in my possession,
including any copies of that information made by or fer me. At the
conclusion of this proceeding, I shall account to the Appeal Board or to a
Commission employee designated by that Board for all the papers or other
materials containing protected information in my possession and deliver
them as provided herein.' When I have finished using the protected
information they contain, but in no event later than the conclusion of this
proceeding, I shall deliver those papers and materials to the Appeal Board
(or to a Commission employee designated by the Board), together with all
notes and data which contain protected information for safekeeping during
the lifetime of the plant.

8. I make this agreement with the following understandings: (a) I do'-

not waive any objections that any other person may have to execute an
affidavit such as this one: (b) I will not corroborate the accuracy or
inaccuracy of information obtained outside this proceeding by using
protected information gained through the hearing process.

Subscribed and sworn to before me this _ day of_1980.

i

~

! Notary Public

.- -
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Cite as 12 NRC 18 (1980) ALAB-601

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION-

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman
Dr. John H. Buck
Thomas S. Moore

I in the Matter of Docket No. S50-599
850-600

COMMONWEALTH EDISON
COMPANY, et al.

(Carroll County Site) July 29,1980

The Appeal Board aflirms the Licensing Board's denial of a petition for
intervention in this early site review proceeding.

.

LICENSING BOARDS: DETERMINATIONS AND RULINGS

Licensing boards have an obligation to make known the underpinnings
of their determinations on all significant matters oflaw and fact. Pacife
Gas and Electric Company (Diablo Canyon Nuclear Power Plant, Units I
and 2), / LAB-504,8 NRC 406,410-11 (1978). In this connection, boards in

|

their orders should either (1) explicate the formulation for each ruling
contained therein; or (2) in the event that the ruling was earlier announced
and explained orally, expressly refer to where the explanation can be found. i

LICENSING BOARDS: JURISDICTION

In determining whether it is empowered to entertain a particular issue, a
licensing board must respect the terms of the notice of hearing published by |

.
the Commission for the proceeding in question. Public Service Company of

f Indiana (Marble Hill Nuclear Generating Station, Units I and 2), ALAB-. ' ~

316,3 NRC 167,170-71 (1976).

e
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RULES OF PRACTICE: EARLY SITE REVIEW

The Commission's Rulb; of Practice contemplate that the issues at an
'N early site review hearing will be confined to those site suitability issues as to

which the applicant has (1) sought such action and (2) supplied the,

I
information required to be furnished in its prelimmary safety analysis
report and its environmental report.10 CFR 2.101(a-1),2.60tM06

NEPA: EARLY SITE REVIEW

NEPA does not require the performance of a complete environmental
assessment of a proposed facility in conjunction with an early site review
conducted under the Commission's early site review regulations. An early

I site review does not, of itself, amount to a " major Federal action
significantly affecting the quality of the human environment;" it neither
does nor can authorize any work on the site which might produce
environmental effects.

NEPA: EARLY SITE REVIEW

An early site review has to be conducted in conformity with NEPA
j insofar as it encompasses issues p:rtaining to the suitability of the proposed
: site from an environmental standpoint. Such a review need not entail an
', assessment of environmental concerns which are unrelated to the suitability

of the proposed site.
,

| APPEARANCES

Messrs. Michael L Miller and Alan P. Bielawsid, Chicago, Illinois,
for the applicants, Commonwealth Edison Company, et o'

!
I

l Mr. Jan L Kodner, Chicago, Illinois, for the appellants, Citizens
Against Nuclear Power, Inc., James Runyon and Edward Gogol.

'
Messrs. Steven C. Goldberg and Bradley W. Jones for the Nuclear

| Regulatory Commission staff.
I

!

|
!
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DECISION

, _ _ I

On April 5,1979, the Commonwealth Edison Company, the Interstate
Power Company and the Iowa-Illinois Gas and Electric. Company

; (applicants) applied for permits to construct Units 1 and 2 of the Carroll
1

County Station on a site located in Carroll County, Illinois, approximately
five miles southeast of Savannah and three miles east of the Mississippi
River. The application was accompaMed by a request for an early site
review, hearing and partial initial decision on site suitability issues.

Acting upon this request, the Commission issued a notice of hearing
which established a licensing board and provided that any person whose
interest might be affected could seek leave to intervene in conformity with
the terms of 10 CFR 2.714(a). 44 FR 26229, 26230 (May 4,1979). The
notice indicated that, pursuant to 10 CFR 2.606 and 2.761a, the Board was
to "make findings on issues of site suitability for which early consideration
is sought and [to] render a partial decision."Id at 26229. In this connection,
it stated:

,

The application for construction permits with a request for an early site
review identified as the issues of site suitability for w!uch early consideration_

is sought the following: whether, from both an environmental and safety
standpoint, the Carroll County site is suitable with respect to: geology,
hydrology, meteorology, terrestrial c- d aquatic ecology, water use, regional
demography, community characteristics, economy, historical and national
landmarks, land use, noise considerations, and aesthetics. In the event the
Board makes favorable findings on these issues, the partial decision shall
remain in effect either for a riod of five years or until the applicant for theg

,

construction permit has ma timely submittal of the remaimng information
required to support the application and the proceeding for a permit to
construct a facility on the site identified in the partial decision has been
concinded, unless the Commission, Atomic Safety and Licensing Appeal
Board, or Atomic Safety and LicenAg Board, upon its own initiative or
upon motion by a party to the proceeding, finds that there exists significant

f new information that substantially afTects the earlier conclusions and|
reopens the hearing record on site smtability issues.

. ...

With respect to the Commission's responsibilities under NEPA, and
regardless of whether the proceeding is contested or uncontested, the Board
will, in accordance with 10 CFR 51.52(c): (1) determine whether the
requirements of Section 102(2)(A), (C), and (E) of NEPA and 10 CFR Part
51 have been complied with in this proceeding; (2) independently consider
the final balance among conflicting factors contained in the record of the

_ proceeding; and (3) determine, after weighing the environmental, economic,

.

i

------..- -,_-_ _
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O
technical and other benefits against environmental and other costs, the I

;

suitability of the site with respect to the factors reviewed.

Ibid.
~

Among the intervention petitions filed was that submitted jointly by
James Runyon, Edward Gogol and Citizens Against Nuclear Power

! (CANP), hereinafter " petitioners." According to the petition, (1) Mr.
Runyon resides, owns property and is employed in Rock Island, Illinois,
some 40 miles south of the proposed site; (2) Mr. Gogol lives and owns
property in Chicago, approximately 133 miles east of the site; and (3) both
of these individuals belong to CANP, an organization said to be concerned
with protecting its members and the general public "from the environmen-
tal, economical and physical safety hazards of nuclear energy."8

Thereafter, the petitioners filed an amended petition, specifying the 15
contentions which they wished to litigate in the proceeding. One or more of

I the contentions dealt with each of the following subjects: the need for the
power to be generated by the proposed facility; alternative energy sources; -

the applicants' financial qualification feasibility of decommissioning the
facility; economic costs of operating and decommissioning the facility; the
overall cost / benefit balance for the facility; waste disposal; availability to
the applicants of uranium fuel; the applicants' ability to build and operate
nuclear plants without undue risk to the public health and safety; adequacy

_

ofinsurance coverage; and the ability to provide for emergency evacuation
in the event of a serious accident.

At a special prehearing conference on September 19,1979, the Licensing
Board considered the various intervention petitions. With regard to these

,
petitioners, both the applicants and the NRC stafiurged (1) that Mr. Gogol

} lacked standing to intervene in view of the geographical distance between
his Chicago residence and the proposed facility site; and (2) none of the 15
tendered contentions was appropriate for litigation in an early site review
hearing (as distinguished from the later hearings which must precede a
grant of the construction permit application).2 The Board took the standing,

question under advisement.5 It did, however, rule orally upon the
acceptability of the joint petitioners' contentions. Fourteen of them were
rejected; judgment on the fifteenth (that dealing with emergency evacua-
tion) was reserved.'

'Although the petition was filed a week after the dendhne specified in the notice of hearing, it
was accompanied by an explanation of the tardmess. In any event, it was not denied below on- "

untimeliness grounds.
'

g rTr. 6-9,10-12.
FTr.13,I6.

. 'Tr. 50-55.'

.h
s
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On October 10. the Board issued an unpublished order. Although findng
(at p. 2) that CANP and Mr. Runyon had the requisite standing to
intervene, it stated (without elaboration) that "Ed Gogol is not made a

' ' ' ~
,

party hereto for lack of standing." Insofar as the contentions were
concerned, the Board made no mention whatsoever of the fourteen which it
had orally rejected at the prehearing conference. Rather, the order was
confined to the identification (at pp. 3-13) of (1) those contentions
(contained in other petitions) which had been " tentatively accepted," and
(2) those contentions as to which judgment was being reserved. In the latter

j category was petitioners' fifteenth contention, as to which the Board
announced (consonant with its oral ruling) that a determination of its
acceptability would be held in abeyance to await "the publishing of the
Three Mile Island NRC Staff report or further Commission action"(id at
p.12).

The order concluded with the notation that the participants could
" submit briefs in support of any contentions which were previously filed
and which have now been rejected by the Board" (id at p.13).

| Subsequently, the petitioners filed a brief in which they argued at some
'

length that consideration of their contentions is mandated by the National
Environmental Policy Act - a subject the Board's oral rulings had not
addressed.

| On May 30,1980, the Licensing Board entered r recond unpublished.

order, denying the petition. In that order, the Boaro made no reference'

whatsoever to the petitioners' NEPA claim. Rather, the Board simply stated
(at1I): " Contentions I; 2; 3; 4; 5; 6; 7; 8; 9; 10; I1; 12; 13; 14; and 15
are rejected as issues in the early site suitability hearing. Many, if not all, of
these contentions will, if ofrered, be acceptable at later hearings in this
matter.",

Invoking 10 CFR 2.714a, the joint petitioners have taken this appeal.
They complain of both the rejection of their contentions 5 and the
determination that Mr. Gogol lacked standing to intervene. In response, the
applicants and the stafT urge aflirmance.

Il

| As has been seen, the two orders below are not very illuminating insofar

[ as they relate to the questions raised by the appeal before us. To begin with,

'More specifical!y. the appeal focuses on ten of those contentions. which it is said (Br. at p. 4)
relate to " issues which must be considered at some time in the Carroll County proceedmgs-

pursuant to [NEPA)." The remaining five contentions not embraced by the appeal were those
( - dealing with such matters as econonuc burden on ratepayers; f*mancial qualificauons; uranium

- fuel availabihty; inadequacy ofinsurance coverage; and emergency evacuation.

22
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D | although the October 1979 order did announce the Licensing Board's

! conclusion that Mr. Gogol lacked standing to intervene, it neither set forth,,

! specifically the basis for that conclusion nor referred to the fact which the
Board presumably thought dispositive (i.e., that that petitioner resided at a""

, considerable distance from the propo ed facility site). Nor does it appear

{ that the Board passed upon Mr. Gogol's alternative argument that he

[
should be allowed to participate in the proceeding as a matter of discretion.'
See Portland General Electric Company (Pebble Springs Nuclear Plant,

Units I and 2), CL1-76-27, 4 NRC 610, 614-17 (1976); see also, Public
Service Company of Oklahoma (Black Fox Station, Units I and 2), ALAB-
397,5 NRC 1143,1145 (1977).;

I Much the same is true of the Board's treatment in both orders of the
question of the present litigability of the contentions advanced in the
petition. The October 1979 order did not take note of the summary oral
rejection of fourteen of .those contentions during the course of the
prehearing conference, let alone cite the pages of the conference transcript
at which that rejection appprs. It was thus left to us to canvass the entire

, transcript in search of the' Board's rulings. With regard to the fifteenth
I contention (as to which the October order reserved judgment), the May

1980 order did not explain why it was then being rejected. Further, the
,

,
latter order did not confront the petitioners' NEPA argument which had

' been advanced in their brief(submitted with the Board's authorization in_

the interval between October and May).
We call attention to these matters for the purpose of enlisting the

cooperation of the Board below in insuring that its future orders in this
proceeding either (1) explicate the foundation for each ruling contained

, therein; or (2) in the event that the ruling was earlier announced and
| explained orally, contain an express reference to where the explanation can
; be found. In this connection, we assume the Board's awareness of its

obligation to make known the underpinnings of its determinations on all
significant shatters of law and fact. Pacific Gas and Electric Company
(Diablo Canyon Nuclear Power Plant, Units I and 2), ALAB-504,8 NRC-

|

| 406,410-11 (1978) and cases there cited. We might remand the matter for
the Licensing Board to explain fully the basis ofits decision. But no such
remand is necessary here. For it is possible to decide the appeal at hand
even without the benefit of the reasoning which led the Board to its
undeveloped conclusions.

- A. The appropriate starting point in our examination of the merits of
the appeal is the petitioners' attack upon the total dismissal of their petition

9
'Tr.10.
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for want of a now litigab!r contention. In this regard, petitioners maintain
that ten of the fifteen contentions put forth by them' raise issues which

7 ,, must be explored in this early si'c review proceeding - rather than deferred
for scrutiny at such time as the Licensing Board may be called upon to
address the issuance of a construction permit or hmited work authorization.

1. It is settled that, in determining whether it is empowered to entertain
a particular issue, a licensing board must respect the terms of the notice of
hearing published by the Commission for the proceeding in question. Public
Service Company ofIndiana (Marble Hill Nuclear Generating Station, Units

t I and 2), ALAB-316,3 NRC 167,170-71 (1976); see also, Carolina Power
and Light Connpany (Shearon Harris Nuclear Power Plant, Units 1,2,3, and
4), ALAB-577, ll NRC 18,25-26, reversedinpart on othergrounds, CLI-80-
12,11 NRC 514 (1980). Here, the notice of hearing was most explicit in
identifying the issues which are to be considered in this early site review
proceeding.See atp.20, supra. Each of them is concerned with one aspect or
another of the suitability of the Carroll County site for the placement of a
nuclear power facility. As is equally obvious, none of the ten contentions
currently before us comes within their scope. Indeed, petitioners themselves
implicitly so concede.

In thus delineating with sorrc precision the ambit of the proceeding, the
Commission was giving effect to its regulations governing early site reviews.,

See 10 CFR 2.101(a-1),2.600-2.606. We need not rehearse those regulations
in detail here. Suflice it to say that they contemplate that any early review,
hearing and partial initial decision will be confined to those site suitability
issues as to which the applicant has (1) sought such action and (2) supplied
the information sequired to be furnished in its preliminary safety analysis
report (PSAR) and environmental report (ER).8 In kdeping with this
contemplation, Section 2.604(a) provides that:

Where an applicant for a construction permit for a utilization facility subject
to this subpart requests an early review and hearing and an early partial
decision on issues of site suitability pursuant to 2.101(a-1), the provisions in
the notice of hearing setting forth the matters of fact and law to be
considered, as required by 2.l(M, shall be modified so as to relate only to the
site suitability issue or issues under review.'

-

'See in. 5,npra.
8An applicant invoking the early site review procedures need provide at the time its application
is filed only that PSAR and ER information ''which relates to the issue (s) of site suitability for
which an early review, hearing and partial decmon are sought " 10 CFR 2.10!(a.I)(1). The
remainder may be tater furnished.
'Section 2.104(b) prescribes the content of a notice of beanng in a construction permit7

gp s proceeding.
.
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2. De petitioners assert, however, that an early site suitability determi-

nation constitutes a " major Federal action significantly afTecting the quality
of the human environment" within the meaning of Section 102(2)(C) of

~'

NEPA,42 USC 4332 (2)(C). For this reason, we are told, it is not sufficient
Ifor the staff now to prepare (as it intends to do) an environmental impact

statement confined to the site suitability issues as to which an early decision
has been sought by the applicant. Rather, according to the petitioners,
fulfillment of the NEPA command necessitates a full staff environmental
assessment of the proposed project, including an appraisal of the need for
the power which would be generated by it. By the same token, so the
argument goes, the Licensing Board has a sistutory obligation to conduct a
complete NEPA review in the course of the site suitability proceeding.

Both the applicant and the stafT regard this thesis to be an impermissible
attack upon the Commission's early site review regulations. See 10 CFR

; 2.758. We perceive no need, howeser, to pass upon that question. It is clear
to us that the petitioners have mitinterpreted the NEPA command. More
particularly, we are satisfied that the statute imposes no obstacles to the
Commission's adoption of the bifurcated environmental review precess
sanctioned by the regulations in question.

To begin with, the fundamental premise undergirding petitioners'a.

reasoning is faulty. An early site review does not, of itself, amount to
*

" major Federal action significantly afTecting the quality of the human
environment." It neither doe:, nor can authorize any work on the site which
might produce environmental efTects. In order for such work to commence,
the applicant must have in hand either a construction permit or a limited
work authorization. Neither of thor.e documents can issue unless and until a
full environmental review has been undertaken and completed by both the
staff and the Licensing Board.10 CFR 50.10(e),51.5(a)(1),51.52.

His does not mean that NEPA has no bearing upon an early site review.
As recognized in the notice of hearing here (see at p. 20, supra ), the review

- has to be conducted in conformity with that statute insofar as it
encompasses issues pertaining to the suitability of the proposed site from an
environmental standpoint. For this reason, the Licensing Board will have
before it so much of the staffs environmental impact appraisal as addresses
those issues. He significance of our determination regarding the operative
effect of an early site review is, once again, simply that such a review need
not entail an assessment of environmental concerns which are unrelated to
the suitability of the proposed site.

b. He purpose served by an early site suitability review is illumed by
our decision in Potomac Electric Power Company (Douglas hint Nuclear

' .25
; -

.. .

,w- - , . . -, _.e-- -

_ a--v'-



. _ . - _ _ _ _

1

,

. _ _ _ . _ _ _ . _ . . . . _

O !
,

i 1

+.
Generating Station, Units I and 2), ALAB-277,1 NRC 539,546-47 (1975).80
As there pointed out, such a review - even if conducted well in advance of
the ultimate determination on the construction permit application - might
disclose either that the site does not meet applicable safety standards or that
it has environmental shortcomings which (at least if not remediable) would
very likely lead to its rejection. Such a disclosure at the threshold would
benefit the public as well as the applicant. In the instance of a site which
was found unsatisfactory per se, for example, it would obviate " wasteful
expenditures of both time and money...by alerting the applicant promptly
to the need to find a better location for its plant."Id at p. 546.

The value of early findings on any licensing issue - whether safety or
environmental - is heavily influenced by the degree of likelihood that
those findings will lose their validity over the passage of time. With respect
to suitability findings based upon the physical characteristics of the site and
its environs (e.g., local geological and weather conditions), that risk would
not appear substantial. Douglas Point, supra,1 NRC at p. 546. But the same
is not true of early determinations on such issues as need for power, which
has been singled out by the petitioners (Br. at p. 7) as the one "most
urgently warrant [ing] consideration" at this time. If recent experience
teaches anything, it lays to rest any serious doubt that predictions of future
electricity demand are fraught with uncertainty and, more probable than
not, will require significant revision from year to year..

Thus, there is every practical reason why an early site review should be
limited to issues of the type described in the notice of hearing published in
this case. In this connection, the fact that an applicant has sequested such
review on a particular issue does not insure that it will be forthcoming. The
regulations reserve to the Commission the discretion to deny the request if,
inter alia, it appears that an early partial decision on the issue "would not be
in the public interest considering (i) the degree oflikelihood that any early,

findings would retain their validity in %ter reviews " 10 CFR 2.605(b)(2).
c. Our attention has been directed by the petitioners to no judicial

authority which might lend any support to the notion that NEPA forbids an
early appraisal of the suitability of a proposed nuclear power facility site
unless accompanied by the evaluation of all other environmental aspects of
plant construction and operation." And there is evidence that, for its part,
the Council on Environmental Quality does not discern any inconsistency
between the statute and the Commission's early site review regulations. In

- "Doinglas Point was specifically alluded to by the Co====on in connection with its
promulgation in 1977 of the early site suitability review regulations. See 42 FR 22882 (May 5
1977)..

8'Without belaboring the point, the decisions cited by them simply do not stand for that
I P'0 Position.,gy
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commenting upon the regulations when still in draft form, the Council\

expressly endorsed what it perceived to be their underlying concept -
"namely, that genuine consideration of alternative nuclear facility sites is I

more likely to occur if an applicant has not invested substantial e. mounts in
site-specific design at the time of site review."n

B. It follows from the foregoing that the Licensing Board correctly
concluded that none of the joint petitioners * contentions is now litigable.,

Consequently, the outright denial of their petition was mandated.I

In these circumstances, it is unnecessary to reach the question whether
,

Mr. Gogol lacked standing to intervene. We can also pass the question !

whether, not having been taken within ten days of the entry of the October
Iorder, the appegl on that issue was untimely. See 10 CFR 2.714a.

The denial of thejoint petition for leave to intervene is afirmed
It is so ORDERED.

,

,

FOR THE APPEAL BOARD

C. Jean Bishop
| Secretary to the Appeal Board

usee April 27,1977 letter from the Council to the Chairman of this Comminion (appended to*

the stafra brief as Attachment A). at p.1. He Council did go on to note a few concerns
respecting the manner in which the concept was implemented in the dran which had been
submitted to it. In all respects here material. its saggested revisions to accommodate tLw

| concerns were thereupon adopted by the Commnaion. ,

i

I
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Cite as 12 NRC 28 (19P' ALAIMC2
)'

| UNITED STATES OF AMERICA
i- NUCLEAR REGULATORY COMMISSION'

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman

in the Matter of Docket No. 50-309

MAINE YANKEE ATOMIC e

POWER COMPANY
(Maine Yankee Atomic

! Power Station) July 29,1980

He Appeal Board Chairman summarily dismisses as interlocutory the
appeal of a petit oner for intervention from the Licensing Board's orderi

postponing a special prehearing conference in this proceeding.

RULES OF PRACTICE: INTERLOCUTORY APPEALS
.

ne Commission's Rules of Practice prohibit interlocutory appeals from,

I licensing board rulings made during the course of a proceeding.10 CFR
.

2.730(f). The single exception to this prohibition, found in 10 CFR 2.714a,

|
. allows an appeal insofar as a petitioner for intervention is concerned only
from an order denying his petition outright. Public Service Company of
Oklahoma (Black Fox Station, Units I and 2), ALAB-370, 5 NRC 131
(1977).

APPEARANCES

Mr. David Santee Miller, Washington, D.C., for the petitioner, ,

Sensible Maine Power.

MEMORANDUM S.ND ORDER
.-

On July 14, 1980, the Licensing Board entered an unpublished
inte locutory order in this proceeding which g anted the licensee's motionr r
to postpone the special prehearing conference until after October 1,1980. A

28
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petitioner for intervention in the proceeding, Sensible Maine Power, seeks
to appeal from that order.

' Die appeal must be summarily dismissed. Section 2.730(f) of the
~ ~ Commission's Rules of Practice,10 CFR 2.730(f),

contains a general prohibition against interlocutory appeals from licensing
board nilings made during the course of a proceeding. The single exception
to this prohibition is found in 10 CFR 2.714a. Insofar as a petitioner for
interunt. ion is concaned, that Section allows an appeal from an order
concerning his petiuon if - but only if - the order denied the petition
outright.

' Public Service Company of Oklahoma (Black Fox Station, Units I and 2),
ALAB-370,5 NRC 131 (1977), and cases there cited.8

| Appeal dismissed
It is so ORDERED.g

I FOR ThE APPEAL BOARDj
CHAIRMANe

I
I C. Jean Bishop

Secretary to the Appeal Board
This action was taken by the Appeal Board Chairman under the

authority of 10 CFR 2.787(b).

' Sensible Maine Power would not be aided were its papers to be treated ahernatively as a
request that we exercise our authority to review the July 14 order as a matter of discretion. See
10 CFR 2.718(i) as interprtted in Public Service Company ofNew Nanyshue (Seabrock Station,
Units I and 2), ALAB.271,1 NRC 478,482-83 (1975). We have made it clear that that
authority normally will not be invoked to entertain scheduling controversies. See e.g.,
Connuners Power Conpany (Midland Plant, Units I and 2), ALAB-541,9 NRC 436,427-38
(1979), and cases there cited. Our attention has been called to no extraord. nary circumstances
which might warrant making an exception to the general rule in this instance.

.
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Cite as 12 NRC 30 (1980) ALA8-803,

UNITED STATES CF AMERICA
- '

NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Michael C. Farrar, Chairman
Richard S. Salzmsn

Dr. W. Reed Johnson

in the Matter of Docket No. 50 389 CP
e, +

FLORIDA POWER .*ND L!GHT
COMPANY

(St. Lucie Nuclear Power -

Plant, Unit No. 2) - July 30,1980
s -

[ Upon completion of an evidentiary hearing, the Appeal Board: (1)
determines that the design of the circuits connecting the facility with the
offsite electrical grid the principal source of electric power under,

emergency shutdown conditions, is in compliance with Comnussion
requireraents; (2) concludes that the probability of a complete loss of
electric power at the facility (other than onsite battery power)is sufficiently
high to warrant designating such a loss a " design basis" event; and (3)
directs the applicant to include in its FSAR both an analysis demonstrating
the ability of the plant, in its final design, to withstand a total loss of such
power and a description of the training program and operating procedures
to be used in response to such a loss.

TECHNICAL ISSUES DISCUSSED:

Consequences of concurrent loss of ofTsite and onsite AC power; diesel
i generator reliability; and single failure criterion.

APPEARANCES

Messrs. Norman A. Coll and Mario,Villar, Miami, Florida, and
Harold F. Reis, Washington, D.C., for the Florida Power and Light
Company, applicant.

*
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Messrs. Terrence J. Anderson, Coral Gables, Florida, and Martin
Harold Hodder, Miami, Florida for Rowena E. Roberts et aL,

,

intervenors.'

w....

Messrs. William J. Olmstead and William D. Paton for the Nuclear
Regulatory Commission staff.

DECISION
.

Introduction and Summary. This decision disposes of several questions
addressed at an evidentiary hearing we conducted to consider the adequacy
of electric power systems for Unit 2 of the St. Lucie nuclear plant. As
recounted more fully in *Part I (at ~33 - 35 below), the hearing was
necessary to review matters that arose shortly after our affirmance of a
Licensing Board decision authorizing issuance of a permit to Florida Power
and Light Company to construct that plant. Briefly, because of Florida's
peninsular rhape the applicant's electrical distribution system (grid) can be
connected with the grids of other utilities only to the north. This suggested
- and the applicant's operating history tended to confirm - that FP&L's

[ grid might be less reliable than ones interconnected with multiple grids.

| There was no indication, however, that the onsite emergency power system
at St. Lucie had been designed to compensate for a lesser degree of grid

*
stability and the Licensing Board had no occasion to explore the matter.
We therefore determined that further proceedings were necessary for that
purpose and elected to conduet them ourselves.

In Part II we discuss the first of two major concerns explored at the
hearing: the St. Lucie station's et mpliance with General Design Criterion
(GDC) 17, which deals with ofTsite and onsite electrical power systems. We
review (e) the circuits connecting St. Lucie to the applicant's electrical grid
(at pp. 35-37 ); (b) the means by which offsite power to St. Lucie may be
or has been interrupted and the probability of such occurrences in the

,

;
_

future (at pp. 37-41 ); and (c) improvements now being undertaken to
'

increase the reliability of the app!!: ant's grid (at pp. 4243 ). We con:lude
that: (1) the three circuits between St. Lucie and the applicant's grid have
been designed and located to minimize the likelihood of their simultaneous
failure as GDC 17 requires; (2) the reliability of the applicant's electrical
distribution system is improving; end (3) as elsewhere, loss of ofTsite power
must nevertheless be anticipated during the operating life of St. Lucie Urit
2.

Part III (at p. 44 ) addresses our second main concern, which proved to
be of principal significance: whether Unit 2 should be designed to
withstand the events connected with a station blackout (i.e., complete loss

,
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- of alternating current (AC) power). Fe.+t, in order to assess the need to

I design for a complete loss of AC powe we consider the reliability of the
diesel generators used to supply emergency AC power onsite and the

* - - adequacy of the " single failure criterion" as applied to those generators (at
pp. 4 4 - $2 ). We conclude that there is a sufficiently high probability of
station blackout to warrant protecting against it in designing the plant (i.e.,
to make it a " design basis" event). Next, we trace the circumstances that.
can be expected to follow a loss of all AC' power (at pp. 52 -57). We
conclude that although it appears that the plant can accommodate a station
blackout of some duration, a thorough analysis of the plant's behavior
during such an event must be performed to ensure that this is true. Third,
we examine the time required to reinstate some source of AC power,
whether from offsite or by returning an onsite diesel generator to service (at
pp. 57 - 61 ). We find the evidence to indicate that power can reasonably
be expected to be restored soon enough that a station blackout will not
result in core damage or undue hazard to the public health and safety. But
we emphasize our view that the plant's abili.,,' to survive a loss of AC power
rests in large measure on the response of the operators. This in turn depends
on how well they have been trained to maneuver through such an event and
whether they have procedures to guide them in that abnormal operation.
The need for training and procedures extends also to those operations
which may be necessary to restore AC power to the station following a,

blackout. Finally, we turn to measures for decreasing the probability and
consequences of a complete loss of AC power (at pp. 61 - 63 ).'

A summary of our ultimate findings and conclusions, together with our
order setting out the appropriate action to be taken, appears in Part IV (at
PP. 63 -65 ).*

Our finding that station blackout should be considered as a design basis
event ur St. Lucie Unit 2 manifestly could be applied equally to Unit 1,
already in operation at that site. By a parity of reasoning, this result may
well also obtain at other nuclear plants on applicant's system, if not at most
power reactors. Ourjurisdiction, however, is limited to the matter before us
- licensing construction of St. Lucie 2. Beyond that, we can only alert the
Commission to our concerns.

We are aware that the stafT has been evaluating the station blackout
scenario under Task Action Plan A-44. ' Ibis study was started in 1977,
however, and according to the 1979 NRC Report to Congress its
completion is not anticipated until 1982. For the reasons developed in this,

81n this connection, we note that the applicant has conunitted itselffrst, to test the' reliability
ofits diesel generators initially and periodically in accordance with Regulatory Guide 1.106 (at
p. 61 - 62); and second to develop operating and training procedures for coping with a station
blackout (at pp. 6 2 6 3 ).
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opinion we believe the problem merits more immediate attention. We
therefore respectfully suggest to the Commission that, for nuclear power
facilities with a station blackout likelihood comparable to that of St. Lucie

'

Unit 2, expeditious measures be taken to ensure that these plants and their-

operators are equipped to accommodate such an event in a manner that
assures public health and safety.

L

BACKGROUND

Our involvement with these issues began in October 1977, when we
afTtrmed the Licensing Board's initial decision authorizing the issuance of a
construction permit for the facility.2 Two weeks later, the NRC staffi

apprised us and the other parties of allegations made by Robert D. Pollard
(a former Commission staff member) in a letter to the Attorney General of
the United States. Among other things, those allegations questioned the
reliability of the offsite power grid serving the St. Lucie facility.5 We
amended our decision to retainjurisdiction over those questions and called
upon the applicant and staff to supply certain information regarding them.

I Our review of the material submitted raised a number of questions. He
geographic configuration of the Florida peninsula obviously limits appli-

,

cant's opportunities to connect its grid system with others. This, it seemed,
would make its electrical distribution system less reliable than one located
where greater interconnections are possible. He Florida Power'and Light
Company's operating history appeared to confirm that observation. This
caused us to be concerned about the onsite power system's apparent lack of
features designed to compensate for the reduced reliability of offsite power.
Consequently, on March 10, 1978 we directed the parties to answer a
number of questions about that apparent design inadequacy and to advise
us whether they believed further proceedings were necessary.i

.

8ALAB-435,6 NRC 541 (1977), agirming LBP-77 27,5 NRC 1038 (1977). In ALAB-435, we
retained jurisdiction to explore further the issue of steam generator tube integrity. 6 NRC at
pp. 54446. Upon consideration of additional information we terminated that jurisdiction in
ALAB-537,9 NRC 407 (1979). Still before us is the radon release issue, which is also pending
in a number of other proceedings; that issue will be disposed of separately. See PAiladelphia
Electric Company (Peach Bottom Atomic Power Station, Units 2 and 3), ALAB-480,7 NRC
7 % (1978).
ribe letter also suggested that the staff had improperly failed to alert the Licensmg Board to
the grid stability question. The Commission investigated the matter and concluded that the
stafra failure to include pertinent information in its Safety Evaluation Report (SER) for the
facility was a result of confusion rather than willful misanduct. See ALAB-537,9 NRC at pp.
408 and 412 (fas. 5 and 16). The allegations of weaknesses in the SER were one reason for our
conductirg an evidentiary hearing on gnd stability.

> !
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By June of 1978 we had received both the applicant's materials and the
i staff's reply. The intervenors, private individuals residing in the St. Lucie

-

area, filed no responsive information immediately. Rather, on August 11,
1978 they moved to advance a ''new" contention on grid reliability and to
suspend the construction permit pending completion of a hearing on that
issue. The applicant and staff opposed both requests. With our leave,
intervenors replied belatedly on January 30,1979.

The substantial amount of information submitted by the pardes
convinced us that an evidentiary hearing was needed to explore aur
questions about the stability of Florida Power and Light's electrical grid
and the reliability of AC power for St. Lucie Unit 2.4 We had severali

particular concerns: (a) the implications of then recent grid disturbances
(including a complete loss of ofTsite power on May 14,1978); (b) the staft's

j opinion that offsite power was less assured for St. Lucie than for nuclear
plants in nonpeninsular areas,5 and (c) the lack of compensation for that
situation in the design of the onsite power system. We therefore ordered a,

j hearing held before us on those concerns and directed the parties to answer

{ additional questions in preparation for it.'
Briefly, our questions involved the St. Lucie station's compliance with

General Design Criterion 17 (dealing with ofTsite and onsite power system
requirements);7 an saalysis of the probability of and consequences that )
might result from a loss of offsite power with a simultaneous failure of.

;

onsite power (in other words, a complete loss of AC power); whether that 1

sequence of events should be guarded against in designing the plant (that is, |,

whether it should be a " design basis" event); the raeasures that might be
taken to assure or increase system reliability duriv an " alert status"; and
any ongoing or planned improvements that might nhance the reliability of
the applicant's system.

We conducted a four-day evidentiary hearm3 n Florida in earlyi
December 1979. The applicant and stafT presented expert testimony and
supporting exhibits; the intervenors restricted their participation to cross-
examination of witnesseLe Based on the record established at the hearing,
we have concluded that the St. Lucie station complies with General Design
Criterion 17. Nevertheless, the probability and potential consequences of a

i *We denied the intervenors' motion for a stay and An==aa4 as moot their motion to add a new
contention on the grid stability issue in light of our own prior decision to consider the matter.4

Intervenors were solo they would be given the opportunity to participate in the forthcommgq
hearing.
sFitzpatrick Amdavit of June 12,1978, at pp. 5-6.
'See ALAB-537, sagro. 9 NRC at pp. 413-16.
'See 10 CFR Part 50, Appendix A (" General Design Criteria for Nuclear Power Plants").
8Although the other partaes submitted proposed findings for our consideration, the intervenors
chose not to do so.g
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complete loss of AC power at the site require that such a " station blackout"
be treated as a design basis event with all that this entails. An elucidation oft

our findings, conclusions, and reasoning follows.
.~-u g

1II.

GENERAL DESIGN CRITERION (GDC) 17
i

1. This criterion establishes the basic requirement that both offsite and
onsite electrical power systems must be available to a nuclear plant to
supply the electrical needs of structures, systems, and components impor-
tant to safety.' Our primary concern was with the criterion's third
paragraph.This states that:

[e]lectric power from the transmission network to the onsite electric
distribution system shall be supplied by two physically independent circuits

| (not necessanly on separate nghts of way) designed and located so as to
I minimize to the extent practical the likelihood of their simultaneous failure

under operating and postulated accident and environmental conditions. A
switchyard common to both circuits is acceptable.io

; As we noted in our April 5,1979 memorandum,88 although three
transmission lines connect the St. Lucie station to the applicant's grid, all

'See fn. 7, sopra.
''We also raised a question about the first paragraph of the criterion which, read literally.

|
appears "to establish an unattainable set of conditions for electrical power systems generally."
ALAB-537,9 NRC at p. 414. We initially read that paragraph to call for an assessment of the
offsite power system that assumed the onsite power system was not functioning but,
nevertheless, required sufficient electrical capacity to enable the plant to survive " anticipated
operational occurrences" - one of which might reasonably be a loss of the offsite power
system itself. De applicant's and staff's testimony, however, demonstrated that our literal
interpretation misconstrued the purpose of GDC-17. Hat purpose is to ensure that sufficient;

' power is available for the plant's piotective systems to function. The a;plicant's witness Mr.
Flugger explained that the onsite power system is viewed as a "standuy" system to provide
electricity when the offsite or " preferred" power system is not available. Flugger, foL Tr. 483,

- at pp. 4-5; see Regulatory Guide 1.32 (endorsing IEEE Standard 3081974, which employs the
" preferred" and " standby" terminology, as an adequate basis for compliance with GDC 17).
Mr. Fitzpatrick, a stafTwitness, concurred, adding that our reading of GDC.17 would have the
effect of req. iring a " single-failure-proof" offsite power system. nis he characterized as
"neither attainable nor within the purview of the NRC." Fitzpatrick, foL Tr. 624, at pp.1213.
Finally, Mr. Flugger pointed out that, based on the safety analysis required at the construction
permit stage by 10 CFR 50.34, limiting conditions for operation would be established pursuant
to 10 CFR 50.36 and Regulatory Guide 1.93. These would make operation of Unit 2 with both

..
onsite diesel generators down a violation of the " Technical Specifications," Lc., contrary to the
conditions of the facility's operating license. Flugger, fol. Tr. 483, at pp. 54. His would tend
to minimize the risk posed by our hteral reading of GDC.17. He parties thus satisfied our
concern. We did not pursue the matter further and instructed them that there was no need to
prepare findings on this question. See Tr. 875-76.
HALAB-537,9 NRC at p. 414.
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three terminate at the same substation. That substation " Midway," is on
the Florida mainland, across,the Indian River from and ten miles west of
the St. Lucie site on Hutchinson Island. On May 14, 1978, all power at
Midway was lost. This strongly suggested to us that the three circuits were
in fact susceptible to simultaneous failure; hence our questions about
whether the St. Lucie station complied wi h the foregoing requirements of
G DC-17.

The applicant responded with the joint testimony of Ernest L Bivans,
Florida Power and Light Company's Vice President in charge of system
planning; Michel P. Armand, a supervising engineer responsible for the
areas of reliability and system security in the company's system planning

'

department; and Wilfred E. Coe, the applicant's director of power supply.u
The stafrs witness on this subject was Robert G. Fitzpatrick, an NRC
senior power systems engin:er.n Mr. Fitzpatrick's work since 1974 has
involved the technical review of electrical systems. The gravamen of their
testimony was that the present system connecting St. Lucie to the Midway
substation does satisfy Design Criterion 17."

Loss of ofTsite power is expected to occur at least once during the life of a
nuclear power plant;u the goal of power system design is to minimize and
accommodate rather than preclude the possible occurrence of that event. In
the stafrs view, we have misconstrued the purpose of the GDC-17 provision
to which we were referring. He stafTpoints out that its focus is directed at
minimizing the possiblity that the circuit connecting a nuclear power plant

*

to the grid will all fail simultaneously; it is not aimed at reducing the
likelihood that offsite power will be lost by reason of grid failure." Rus,
from the standpoint of GDC-17, the important consideration for the
connecting circuits is their reliability. As long as they are as reliable as the
ofTsite power system itself, where they connect to that system is of
" secondary concern."n

uArmand, Bivans and Coe (hereinafter referred to as Armand er al ) foL Tr. 45.
nFitzpatrick, fol. Tr. 624.
HArmand er al, fol. Tr. 45, at pp. 3-8; Fitzpatrick, fol. Tr. 624, at p. 3.
pSee 10 CFR Part 50, Appendix A, which provides a definition of" anticipated operational
occurrence" that includes loss of offsite power as an event that is expected to occur at least
once during the plant's operating life.
"Fitzpatrick, fol Tr. 624, at p. 3. Orid failure is addressed in the fourth paragraph of GDC 17,
which requires, t.nong other things, the inclusion of provisions "to minimiw the probability of
losing electrie rower from any of the remaining supplies as a result of, or coincident with, the
loss of power from the trentmianian network."
"Fitzpatricit fot. Tr. 624, at p. 5. The relationship between location and reliability of the
connecting circuits is illustrated by Mr. Fitzpatrick's responses to our questions concerning a

}
hypothetical stuation posed by us. We asked what might be required pwsuant to GDC.17 if
some potentially serious hazard were present in the vicinity of the Mid way substation, using as
an example a railway terminal presenting a nsk of fire from a heavy volume of trafric in liquid

# (FOOTNOTE CONTINUED ON NEXT FAGE)wm
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2. The testimony suggested three means by which ofTsite power to the
St. Lucie station could become unavailable: simultaneous failure of the
circuits connecting St. Lucie to Midway; loss of the Midway substation; i

and failure of the electrical grid itself. We examine those three failure )
modes ia an effort tojudge the relative likelihood of their occurrence. 1

|The parties did not specifically assess the probability of simultaneous
failure of the three circuits connecting St. Lucie to Midway. Rather, they
focused on the presence of features designed to minimize that likelihood. St.
Lucie is connected to the grid through the Midway substation by means of j
three 240 kV transmission lines (circuits) separated sufficiently to preclude
their physical interference with one another.t' The circuits enter Midway in,

bays spaced 35 to 40 feet apart.'' As shown in Figure I (at p.38), within
Midway each of the three circuits is tied to the grid by means of two1

I independent busses (separated by a distance of about 150 feet) through a
" breaker-and-one-half" scheme.20 This configuration provides that even if
both 240 kV busses at Midway are lost, power coming directly from other
substations should remain available to St. Lucie along each of the three
connecting lines. Substation components are protected so as not to disrupt
one another; transformers are located about 150 feet apart in concrete
reservoirs filled with gravel to contain any oil leakage and prevent the
spread of possible fires.2' In fact, applicant and staff witnesses testified that
the St. Lucie-Midway connection exceeded the basic requirements of GDC--

17. Three physically independent circuits exist instead of the requisite two.n
And, whereas GDC-17 requires one of those circuits to be designed to be

available to supply offsite power to the onsite distribution system within a
few seconds following a loss-of-coolant accident, the breaker-and-one-half
scheme at St. Lucie makes two circuits immediately available."

(FOOTNOTE CONTINUED FROM PREVIOUS PAGE)
' propane. The witness explained that,in those cirrumstances, termination of all three circuits at

Midway widd nor satisfy the enterion's requirements. This follows because running one or
more of the lines to another substation would further increase the reliability of circuits (by
reducing the likehbood of their simultaneous failure due to an event at Midway). Mr.

; Fitzpatnck stressed that this was not the case here. See Tr. 707-13.
88Armand es .d., fol. Tr. 45, at p. 7.
''Tr. 668.
"This configuration employs three breakers for every two circuits involved. D.G. Fisk,

| Standard Handbookfor Electrical Engineers (loth Ed.) at pp.10-89.
8'Armand et al, fol. Tr. 45, at pp. 6-7. Tr. 78-83,229 31.
:Armand et oL, fol. Tr. 45, at p. 8; Fitzpatrick. fol. Tr. 624, at 3-4; Tr. 627 28.

37Tr. 626 27.
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Hus, the testimony indicates the likelihood of simultaneous failure of the
| circuits has been minimized. He fact that there have been no simultaneous

failures of the St. Lucie to Midway transndssion lines confirms this.M In the |

staft's view, the May 14,1978 loss of power from the Midway substation
was an instance of grid unavailability (or separation of Midway from the
grid) rather then a failure of the three circuits connecting St. Lucie to
Midway."

OfTsite power may nevertheless be lost in ways unrelated to the reliability
of the connecting lines. Termination of all three circuits at Midway presents
a risk of such loss caused by the failure of the substation itself. Applicant's
witnesses testified that the substations and transmission lines are designed
to prevent outages resulting from the effects of strong winds, lightning, and
various forms of environmental contamination, such as salt deposition."
However, certain kinds of accidents (for example, a fire or heavy aircraft

! crash) conceivably might disable the Midway substation. Mr. Bivans
acknowledged that such incidents could be postulated, but doubted that fire'
alone would disable the entire substation. He explsined that the worst kind
of fire would be one in the auto transformers, and that the substation had
been designed to minimize the likelihood of such a fire starting or
spreading.27 In Mr. Bivans' judgment, the probability of a complete outage
at Midway as a result of a major accident was "very remote."28 Similarly,
Mr. Fitzpatrick testified that the stalTs acceptance of the St. Lucie to*

Midway connection as satisfying GDC-17 hinged on the absence of any
potentially serious threat to the three circuits in the vicinity of the Midway
substation."

*
On May 14,1978, a series of events occured which did isolate Midway

from the applicant's grid and cut oft all offsite power to St. Lucie. While i

one of the transmission lines connecting Midway to the grid from the south
was out of service for testing, an operator at another station made a
switching etror that caused a second line serving Midway to go out. An
improperly connected polarizing circuit at Midway then caused the
remaining lines to trip, separating Midway from the grid." As we
mentioned (at 37, supra ), the staff characterized this as a grid failure
rather than a simultaneous loss of all three lines from Midway to St. Lucie.

8'Fitzpatnck, fol. Tr. 624, at p. 3.
Bibid See the further discussion of this incident at p.40, infra.
8Armand et al, fol. Tr. 45, at p. 4; Tr. 274-75.
87Tr. 230 31.
"Tr,234.
NTr. 707 710. See also (n.17,sopra.

g. , #Armand et al, fot Tr. 45, at pp. 5-6, note 8; Tr. 64-65.
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Our concern with the May 1978 incident prompted an inquiry into the

feasibility and advisability of supplementing the circuits between St. Lucie
and Midway with a connection to a different point on the grid. Neither the
applicant nor the staff studied those options extensively, however. In their
judgment, the geographical configuration of the Florida grid is such that
alternate connections would not significantly increase the grid's overall
reliability and might decrease its open ting flexibility.

The applicant did analyze the possibility of running one of the three
existing lines to the nearby Ranch substation.28 This would of course
increase the number of substations directly tied to St. Lucie. However,
because the present configuration with the breaker-and-one-half scheme
provides the same electrical tie to the Ranch substation, the applicant found
that the change would not make any electrical difference. Furthermore, the
shift would require removal of the 'oreakers at Midway and this would

. reduce the grid's operating flexibility. Moreover, reducing the number of
I lines tied into Midway would (!. crease that substation's reliability without

f concurrently increasing that of the Ranch substation. The applicant also
g considered other system coafigurations for the three existing circuits but

rejected them, too, as inferior to the present arrangement.n'

The staff agreed that, altE > ugh a direct St. Lucie-to-Ranch connection
might lessen the possibility of recu,rence of a failure like the one in May

*

1978, Midway and Ranch would remain subject to the same power outages.
The stafressentially agreed ths.t the system's overall reliability would not be
significantly enhanced by any of the various options that the applicant hadi

analyzed."
The reliability of the Midway substation and its connections to St. Lucie

notwithstanding, ofTsite power to that nuclear plant may still be lost if the
grid itselfis lost. To nunimize that possibility, Midway is tied to a number
of different points throughout the grid. As shown in Figure 2 on page 41,
these are: (a) two 240 kV circuits to the Malabar substation to the north;
(b) two 240 kV circuits to the Ranch substation to the south, one direct and
one via the Indiantown and Pratt and Whitney substations; (c) one 240 kV
circuit to the Martin Plant to the southwest by way of the Sherman
substation; and (d) two 138 kV lines, one north to Malabar and the other
south to the Plumosus substation.H The applicant's witnesses testified that

8'Armand et al., fol. Tr. 45, at p. 8.
83Armand. fol. Tr.147, at p. 3 and Attachment B.
''Tr. 716-17.
"Armand et al., fol. Tr. 45, Attachment I, at pp. 6 7,9, and Attachment 6.
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Midway has lost all power on only two occasions since put into operation in
November 1%5.28

3. The reliability of these ties is nevertheless constrained by the strength
of the Florida Power and Light Company's power distribution network. We^

asked the parties to discuss any existing or planned measures to enhance
the reliability of the applicant's electrical power system, particularly in view
of the large number of personnel errors that apparently led to the May 14,
1978 outage and contributed to the May 16,1977 disturbance." Applicant
and stafTwitnesses testified that Florida Power and Light has undertaken a
continuing program to improve the ofTsite power system for St. Lucie by (1)
strengthening power generation and transmission capability; (2) improving
the training and guidance of field personnel; and (3) building a centralized,i

;

j automated facility to mon tor and control the company's grid system.27
Major additions to the grid cre being made and are expected to be8

. completed this summer, well before St. Lucie Unit 2 is scheduled to begin
operating. A new 240 kV tie ia being constructed between the peninsular
Florida grid and the Southern Company. This will connect FP&L directly
to the Georgia Power Company's system and will enable the two systems to
remain interconnected (instead of separating, as they have done in the past)
in the event of a major system disturbance." Several additions :,re also
being made to the 500 kV portion of the applicant's system.These will triple
its length, strengthen the Midway substation, and provide a direct source of-

offsite ywer to St. Lucie by connecting Midway to Unit I of the new
Martin generating station." The staff agreed that the new 240 kV tie to
Georgia vould generally be helpful in strengthening the applicant's grid
system. But it considered the new Martin station and the 500 kV line to the
south the more important for the St. Lucie site.*

The applicant has also taken steps designed to reduce personnel errors
that might lead to system disturbances. Before a switching operation may
be made, the proposed system configuration must be analyzed and a
switching order must be prepared in accordance with written procedures.*8

. According to staff witness Mr. Fitzpatrick, the required analysis and
procedures are " major improvements" in the applicant's operations.*2

t

88The firs. odent was on May 16,1977 and the second was on May 14,1978. See Armand et
d. Tr. 45, at p. 5. fas. 7 and 8.
SALAB-537,9 NRC at p. 416.

.. 8'Armand et d, foL Tr. 45, at pp. 9 12; Fitzpatrick, foL Tr. 624, at p. 23.
"Armand, et d, foL Tr. 45, at p. 9.
8W at pp.9-10.
*rTr. It45-47.
*'Armand, et d, foL Tr. 45, at pp.1011.
"Fitzpatrick, foL Tr. 624, at p. 24.
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Finally, the applicant has recently put into service a new system control
center that allows operators to monitor and control the entire grid from a
central location.a From it, a dispatcl'er aided by a computer can monitor

- ~ ~
the switching process both on a dynamic board depicting the whole system'

and on an electronic display of the power situation at the substation where
the switching is to take place. The system permits the dispatcher not only to
test the efTect of proposed actions in advance but to intervene if necessary
at various points in a switching sequence. The computer is programmed to
generate alarms automatically whenever power system limits are ap-

( proached. There is also a new " dispatcher training simulator." This is a
computerized system used to teach operators how to respond more rapidly

j to emergencies by such techniques as isolating the outage and restoring
1 critical components to the grid." The staff agreed that the new system

contro! center is a powerful operational tool, stressing that the center
provides an accurate understanding of the status of the grid, which should
eliminate the operator confusion that led to the May 1977 disturbance.a

4. In expressing our concern about the likelihood of a complete loss of

| AC power at St. Lucie, we postulated that based on past experience the
'

probability of an offsite power failure is in the range of 1.0 to 0.1 per year."
Frederick G. Flugger, the applicant's supervisor of plant licensing and-

power plant engineering, estimated a grid outage frequency of about 0.4 per,

j year.47 He also doubted that any improvements in grid reliability could_

reduce the system failure rate below once in every ten years (or 0.1 peri

} year)." Staff witness Robert L. Baer, a branch chief in the Office of
Nuclear Reactor Regulation who supervises reactor safety reviews, agreed
with Mr. Flugger. Mr. Baer explained that because of its limited
possibilities for interconnection with other utilities' grids, improving the
reliability of the Florida grid could not significantly reduce the risk of a loss
of offsite power. In hisjudgment, a reduction factor of two (from 0.4 to 0.2
outages per year) was realistic; a four factor reduction (to 0.1 outages a
year) was optimistic.a In short, no matter wht steps are taken, it is not
possible to achieve any dramatic improvement on this score; it would still
be likely that offsite power will be lost sometime in the nuclear plant's
operating life.

* Members of this Board, along with representatives of the intervenors, apphcant, and staff,
toured Flonda Power and tight's System Control Center in Miami on Dewmber I1,1979. See
Tr.146.
"Armand et al, fol. Tr. 45, at pp. I1 12.
"Fitzpatrick,fo' Tr $24,at p.24.
*ALAB-537,' NRC at p. 415.
"Flugger, fi it. 483, at p. I.
"Tr. 527.
"Tr.772 73.

.
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To sum up on this point, we have reviewed the design and location of the
,

St. Lucie facility to determine its compliance with the requirements of'

I
~ .

General Design Criterion 17. Our primary concern was that St. Lucie is tied
to the FP&L grid by three lines terminating at the same substation. We are
uncertain whether such a configuration would be acceptable in every
situation. We conclude that it meets GDC-17 in the special geographic
circumstances presented here. Any major grid disturbance that would
interrupt the flow of emergency power to Midway (and hence to St. Lucie)
would probably affect any other substation to which St. Lucie might
reasonably be tied." A connection between St. Lucie and elsewhere on the i

j Florida Power and Light grid would therefore not be a significant I

improvement. Given the absence of potential hazards likely to put Midway
out of operation, the three St. Lucie-to-Midway transmission lines are far
enough apart to satisfy GDC-17. Any problems St. Lucie might experience
with the offsite power system are more likely to result from loss of the grid
than from simultaneous circuit failure. And we agree that the steps the I

applicant has taken to increase the reliability ofits grid should be effective.
! Nevertheless, a loss of offsite power must be anticipated during the

operating life of St. Lucie Unit 2. Even accounting for the improvements
being made in the applicant's system, the evidence indicates a probability of
a loss of ofTsite power of at least 0.1 per year. In that event, the facility's
electrical needs will have to be supplied by its onsite power system. We turn-

next to the adequacy of that system..

III.

SIMULTANEOUS LOSS OF OFFSITE AND ONSITE POWER

A major concern of ours throughout this proceeding has been the
complete loss of AC power - an interruption of ofTsite power followed by
the failure of onsite power sources. The nature of this occurrence is
illustrated by the following postulated sequence of events: A separation
of the plant from the electrical grid causes a turbine tnp, thereby resulting
in an automatic shutdown of the reactor and a consequent loss of electrical
power generated at the St. Lucie station. If the onsite emergency diesel
generators then fail to start on demand, the plant will be left without the
AC power required to permit functioning ofits shutdown, cooling and other

-- safety systems. As we previously explained, this scenario appears to have a
probability in the range of 104 to 105 per year.n A failure to restore AC

#See Tr. 70 71,716-17.

gg s'ALAB-537. 9 NRC at pp. 415-16.
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| power in a timely manner could result in an unprotected loss-of-coolant
accident with severe consequences for the public health and safety. We
therefore directed the parties to address whether the complete loss of AC

-' power should be taken into account in the design of St. Lucie Unit 2. Based
on our review of the evidence presented at the hearing, we conclude that
station blackout should indeed be made a design basis event.

A. Need To Design for Ims of All AC Power
In ota order of April 5,1979, we characterized the likelihood ofloss of

all AC power at St. Lucie as the product (,f two factors: (1) the

|
probability of an offsite power failure - which, based on historical events,
seemed to lie in the range of 1.0 to 0.1 per year; and (2) the probability of a
simultaneous failure of both diesel generators to st--' ~ demand - which,
based on the staff's estimate of one failure per hundred demands (or 102 )

l for each generator, we suggested might be 104 per year.52 This yielded a
combined probability for the " loss of all AC power sequence" in the range
of 104 to l&5per year.

By way of analogy, we compared that probability range with values set
forth in the staff's Standard Review Plan for Nuclear Power Plants as
guidelines for determining whether certain accidents should be considered
in designing a plant." According to those guidelines, events must be so
considered where they have (1) a realistically calculated probability of- t

occurrence of at least l&7 per year or (2) a conservatively calculated
probability of 104 per year. Although we recognized that the category of
events contemplated by the Standard Review Plan does not specifically
include the postulated loss of all AC power, we nevertheless looked to that
document as a starting point in determining the risk level acceptable for
various situations.54 The staff explained to us that, although it was
developing a generic plan to resolve the station blackout issue, no

|

[ $2ALAB-537,9 NRC at p. 415. Our analysis assumed that the failure of the two diesel
! generators to start would be statistically independent events.14 at p. 415 fn. 26 'Ve discuss

that assumption'at pp. 46 48, infra.
88NUREG 75/087, Section 2.2.3. De Standard Review Plan (SRP) aids the NRC staffin the
performance ofits safety evaluation of applications for licenses to construct oc operate nuclear
power plants. De SRP furnishes guidance for four main categories: (1) scope and nature of
review; (2) technical acceptance criteria; (3) procedures for review; and (4) standards for

~ ''
evaluation and findings. Section 2.2.3 deals specifically with the review of" design basis events
sesulting from the presence of hazardous materials or activities in the vicinity of the plant."

i 8*We have previously accepted the Standard Review Plan guideline values as reasonable.
1 Pubhc Service Electric and Gar Corppany (Hope Creek Station, Units I and 2), ALAB-429,6
,

- NRC 229,234 (1977).

i 45
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5 numerical reliability goals for that event have yet been set.55 Both the
applicant and the staff adopted the suggested 107 guidelhie for analytical
purposes.

As we shall see, the loss of AC power does not itself create an accident

i condition; rather, the plant can exist in a safe condition for some time
; following a station blackout. In responding to our questions concerning the

complete loss of AC power, the applicant calculated various probabilities
associated with different lengths of time required to restore AC power
following a station blackout.5* We discuss that analysis at greater length
below. For present purposes, it suffices to note that the calculations provide

;

g a basis for determining the time available to restore AC power before the
probability of events leading to reactor core damage exceeds 107per year.
They also reveal that a major determinant of that result is the reliability (or
unreliability) of the emergency diesel generators.

1. Diesel Generator Reliability. The applicant assumed that a diesel
generator would fail to start on demand once in a hundred times (i.e., a I

| failure probability of 102).57 According to the applicant's witness, Mr. |
| Flugger, this number "was demonstrated by a 300-start shop test program

|I for a Unit I diesel." To be counted as a successful attempt, the generator
had to start quickly, reach full speed and voltage automatically, and then j
maintain a 60 percent load continuously for 5 minutes. A failure in any part i

) of the sequence was considered a failure to perform on demand.58-

Mr. Flugger also testified that the two diesel generators for St. Lucie
Unit 2 were designed and located to preclude " common mode failures,"

'

that is, a single event or circumstance that would disable both machines.
He two diesel generator systems are physically and electrically indepen-
dent; a sequencer allocates loads on the diesels to prevent simultaneous,
rapid loading (which might cause both to fail); diesel oil is tested when
delivered to the site and is stored in separate tanks for each system; and the

j diesels are located in a building designed to withstand hurricanes and other

8'Fitzpatrick, foL Tr. 624, at p.16. See also Tr. 622 23. The staff has been reviewing the generic
issue of" station blackout"(that is, the comghte loss of AC power) for some time. D4 Omce
of Nuclear Reactor Regulation formally estabh.hed it as a generic task in 1977; since then,it
has been elevated in priority and reported to Congress as an " unresolved safety issue"
pursuant to Section 210 of the Energy Reorganization Act of 1974. See, e.g., NUREO.0510,
Report to Congress (January,1979). De staff has taken a number of acnons in coenectios
with this issue (Baranowsky, fol. Tr. 760. at pp. 2-6) but has not yet pubbshed a final plan for
its resoluton. In the 1979 Annual Report of the NRC to the President for transmittal w

.- Congress (as required by Section 307(c) of the Energy Reorganuation Act of 1974), h b
anticipated (at 87) that a fmal Task Action Plan can be completed in 1982. Our resolution cf
the issues now before us cannot await completion of the staffs genenc review.
"Flugger, fol. Tr. 483, at pp.1012.
s'/d at p. II.

Qj 88/d at pp.20 2I.
,
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anticipated weather conditions. On these bases, it was Mr. Flugger's
professional judgment that the probability of one generator failing to start,

is truly unrelated to the probability that the other generator will likewise
| fail. Thus, the applicant assigned a probability of 104 to the simultaneous

~'

failure of both.5'
In reviewing the applicant's analysis of the loss of all AC power

sequence, the stafTassumed a diesel generator unreliability value of 3 x 102,
an estimate taken from the Reactor Safety Study (also referred to as
WASH-1400 or the Rasmussen Report)." That study includes some data
on diesel generators used outside the nuclear industry as well as a table
displaying the range of probabilities of failure on demand for other types of
hardware often found in nuclear plant safety systems. The 3 x 102 value was
the median demand failure probability for diesel generators.*'

Mr. Patrick W. Baranowsky, a senior reactor engineer in the probabilis-
tic analysis stafr of the NRC's Office of Nuclear Regulatory Research and
task manager for the station blackou*. issue,52 testified for the staff t.iat
achieving a demand failure probability for individual diesel generators
below IO2 "might be very, very difficult" and that he considered the 102
figure a goal.*3 lie also made the generic assessment that, given two diesel

_

S'Tr. 539-44; 783.+

"Id at p.17. The Reactor Safety Study in general and its " Executive Summary"in particular
have been the subject of considerable criticism since their release in October 1975. In response
to that criticism, the Commission established a Risk Assessment Review Group in July 1977 to
identify the strengths and weaknesses of that Study. (The group is commonly referred to as the
Lewis Committee after its chairman, Dr. H. W.14wis, who was then a professor at the
University of California at Santa Barbara.) Following the Lewis Committee's Report
(NUREG/CR 0400, September 1978), the Commission issued a policy statement accepting the
Committee's major findings and disclaiming endorsement of the Executne Summary of
WASH.1400. With regard to the accident probabihtaes used in the study, the Commission
stated that " absolute values of the risks presented by WASH.1400 should not be used
uncritically either in the regulatory process or for public policy purposes." Nevertheless, the
Commission stated that (at pp. 3-4):

[w)th respect to the component parts of the (Reactor Safety] Study, the Comminaian
expects the staff to make use of them as appropriate; that is, where the data base is
adequate and analytical techniques permit.

We note here that the Commission's conclusions are not inconsistent with the staf!'s use of
probabihty values set forth in WASH.1400 for comparison purposes. See NRC Statement on
Risk Assessment and the Reactor Safety Study Report (WASH.1400) in Light of the Risk
Assessment Review Group Report, issued Januan 18,1979.

(~
''WASil.1400, App. !!!, Section 2, Table III 21. This table is reproduced herein as Table I (at
50- 51 ) and is discussed at 49 and $2, infra
''Baranowsky, fol. Tr. 760.

g 6FJg,777 7g,
;

TC
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generators each witha failure probability of 102, the probability that
both generators would simultaneously fail to start on demand would be
approximately 103 His takes into account the possibility of common

~ mode failures attributable to maintenance problems, environmental
factors and procedural or design deficiencies."

A third source of data on diesel generator reliability was obtained from
operating experience at St. Lucie Unit 1. At the evidentiary hearing, we.
directed the applicant to supply us with that information." He applicant's
analysis of the St. Lucie data subsequently supplied us indicated a
probabiliy of 7 x 10d for the combined failure of both diesel generators." ;

Staff counsel informed us that the staff considered further comment J
unnecessary because the applicant's result was slightly more favorable than . ;

the comparable value of 9 x 104 derived by Mr. Fitzpatrick of the NRC i
StatT." He also noted that the stafTs position on the relevance of the
information had been established at the hearing. He was referring to Mr.
Fitspatrick's testimony that although the data might be " interesting" they
were not particularly reliable because the applicant did not know exactly
how many attempts had been made to start the generators." Thus, the stafT i

would rely on the provisions of Regulatory Guide 1.108 to ensure that the fail-
ure-on-demand rate for applicant's diesel generators does not exceedl& 2."

Based on the foregoing data, we conclude that the demand failure
probability for both diesel generators must be considered to lie in the range-

of 102 to 104. Even if true independence of the two diesel generator systems
cou!d be firmly established, the combined failure probability would be 10d
at best.

2. De Single Failure Criterion. When we first posed questions about the
loss of all AC power, both the applicant and the staff responded that they
had not analyzed that sequence in detail because it was not a " design basis
event," but they briefly discussed its consequences.'' Later, when we
directed the parties to prepare testimony on that issue for the evidentiary

* Ibid
"Tr. 867,879 85; see also Tr. 790 91. The pt's fint sulmuseon ofits diesel generator
data, dated March I 4,1980, contained some madequately explamed deletions of certain diesel
generator failure data points. Our order of April 16,1980 requested the appbcant to justify
those deletions. It did so in a submission dated May 2,1980.
"Liebter Afndavit of March 14,1980, at p. 3.
"See at p. 47,segm

- "See Tr. 732 34. Mr. Liebler made the same point in his afHdavit, noting that because it is
me e likely . hat successful generator starts might not have been recorded, the St. Lucie data

9 may underestimate diesel generator reliability.
#1d at p. 734. See at rp.61 62, infra for a discussion of those requirements.
*Flugger Aindavit of March 31.1978, at p. 2, fol. Tr. 483; Fitzpatrick Affidavit of June 12,
1978, at p. 4.
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hearing, the applicant filed a motion for reconsideration of ALAB-537 on '

the ground that our inquiry was precluded by Commission regulations.
~

Specifically, the applicant objected to the underlying assumption that both
> - diesel generators might simultaneously fail to start, which it argued was in

violation of the " single failure criterion." We denied the applicant's motion
because we believed that the single failure criterion might be inappropriate
for application to diesel generators.7'

A " single failure" is "an occurrence which results in the loss of capability
of a component to perform its intended safety functions."n The single
failure criterion is used in nuclear plant design to ensure that engineered
safety features perform even if one component does not operate. Reflecting
this principle, the second paragraph of GDC-17 requires that "[t]he onsite

g electric power supplies, including the batteries, and the onsite electric
! distribution systera, shall have sufficient' independence, redundancy, and ,

testability to perform their safety functions assuming a single failure"
(emphasis added).

.

The diesel generators are " components" of the onsite power system.
Under the sing'e failure approach, should one generator fail to operate, the
other could be counted upon to supply the electrical needs of the plant's
safety systems. Although the single failure concept may well provide
adequate assurance of plant safety and public protection when the
component in question has a very small probability of failure, it becomes, |

i increasingly suspect when the equipment can be expected to fail at a higher
rate.

The reliability figures for various classes of mechanical and electrical
equipment included in the Reactor Safety Study provide a good illustration
of why the single failure philosophy breaks down here.7) As noted earlier,
the staffs estimate of 3 x l&2 for the demand failure probability of a single
diesel generator was adopted from that study, and the other data for diesel
generstors in the record before us compare reasonably well with that figure.
As can be seen in Table I on pages 50 - $1, diesel generators are
considerably less reliable than most other components. Diesel generators

, NALAB.543,9 NRC 626,627(1979).
| "10 CFR. Part 50, Appendix A. Dc)faitions andExplanations. The remainder of that dermition

states:

Multiple failures resulting from a single occurrence are considered to be a single ,
failure. Fluid and electric systems are considered to be designed against an assumed
single failure if neither (1) a single failure of any active component (assuming
passive components function properly) nor (2) a single failure of a passive
component (assuming active components function property), results in a loss of the
capabdity of the system to perform its safety functions (footnote omitted).

. " WASH.I400, (n. 60, syra.
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TABLEI
RELIABILITY DATA FOR MECHANICAL AND ELECTRICAL EQUIPMENTg (Excerpted From WASH.1400 Table III 21)

I 5

h i.il @li 1

, , ,

- ' . = . . > . me u. e.

* '~ '; "- 3. i.e me i.e

.'.%W . . > . . . . .

.-- >. i.e 3. . . >
~

g '.:|-g,:, .. c. .ue . . .

i--- .. # . . . . . . .

|||| , e- v..-- . . > . ueu .. .. :

. - - 3. . . . . . . . . . . . . . . . .
|
- =, gg .. .r . . , . ..

. - - .. . . . . . . ..
1

v. .. e. .. e

_, - . . . . . . .

.. . . . . . . . . . .

e- ,. . . . . . . . . . . . .
,

-
- i.e4 . . . . . .

3*1 . . . . . . . . . '
i == ..e. . .. . . . .
5 ~

is . . . . .. ..e
",,

i. . . . . . .

||.- y,,, = i. ., uoc .g
- . . . , . n i.e .

wr
l

u. . .. . .. e . . . l
I

g.u. . . . . . . .

u. ., . = . . '

;;| ,,,- me. . . . > . . m ,. *

!

'3" '" a. 8a h.* h '. ' '* * s 1
-

%.y.e |e "m
b* 3. a h . h,. 3

--
.. l 3. '

e aDem.s.,u 3.
s

'|||"." . > . * ...
i"g

- c 2,:' . i. .>.4 i

.

50

- - . - - . .

,m - ------7 , -- -p,-yw., -m.,-- -.m-, ww w -m-



!

I
l

'

1

l
1

l

|
'

_ - _ _ _ _ . _ _ . . . _ _ _ _ . ._ _ ._

O
TABLE I(continued)

RELIABILITY DATA FOR MECHANICAL AND ELECTRICAL EQUIPMENT
(Excerpted From WASH-1400 Table III 2 I)(continued)
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are shown to have demand failure probabilities in the range of 108 to 102
Smaller mechanical components, such as pumps and valves, are found to
have a failure rate of 3 x l&5 to 105, and items such as switches, relays and
breakers fall within the range of 3 x 102 to 3 x 104. Thus, demand failure'~ -

probabilities for equipment to which the single failure criterion is
commonly applied - for example, motors, pu .ps, valves, switches, relays,
and breakers - are in the 3 x 105 to 105 range, giving rise to simultaneous
(independent) demand failure probabilities for both elements of a redun-
dant rystem in the 105 to 105 range. The simultaneous demand failure
probability for redundant diesels (in the 108 to 104 range) is obviously far
greater.

As we explained in our order of May 3,1979, the single failure standard
" appears in Commission criteria which, according to their own introductory
terms, (1) are incompletely developed, (2) establish only minimum
requirements, and (3) reflect the expectation that ' additional or difTerent
criteria' will have to be ' identified and satisfied in the interest of public
safety' in ' unusual' situations."" For the reasons cited above, we conclude
that the circumstances p.esent here call for such additional measures. He
diesel generators employed for emergency onsite power can only be
characterized as relatively unreliable pieces of equipment. Blind reliance on

|
the single failure criterion (that is, simple redundancy) does not provide an

j adequate degree of plant safety and public protection in this state of affairs..

{
In short, the probability of a complete loss of AC power is in the range of

104 to 105. It is therefore unacceptably high relative to accidents and other
events considered incredible for design purposes (which have a probability
no greater than 104).75

Both the applicant and the staff have indicated, however, that the plant
- can accommodate a complete loss of AC power for sorte period of time.

We now turn to their testimony on what might follow a station blackout
and how these events determine the time available in wi.i6 to restore some
AC power source.

B. Events %st Follow 1mes of Al! AC Power
The events associated with a loss of offsite and " normal" onsite AC

power are described in Section 15.2.9 of the applicant's Preliminary Safety
Analysis Report (PSAR).'' Assuming a loss of offsite power and concurrent
turbine trip, the reactor is automatically shut down; hence normal onsite

,

"At.AB-543. 9 NRC at p. 627 (footnote omitted).
"See at p. 45,nyra.
* Normal onsite AC power is prowded by operation of the plant itself through transformers
connected to the output of the turbine generators.
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' power is lost. Because power is lost to the reactor coolant and main

feedwater pumps," normal feedwater and reactor coolant flow ceases
f (PSAR, at p.15.2.9-1). Nevertheless, natural circulation will remove decay

heat from the core and transport it to the steam generators.78 There the heat'-"

i

is dissipated by boiling the residual water. The steam pnerated in this
process is initially released to the atmosphere via the automatic safety relief
valves in the steam lines. After diagnosing the situation, the operator will
start the auxiliary feedwater flow and the steam flow will be relieved by
operation of the power-operated atmospheric steam dump valves. (The
PSAR suggests this will be done within the first 15 mhiutes.) The reactor
operator will then be able to bring the plant to a " hot standby" condition
within 45 minutes of occurrence of the accident (ibid ).

The sequence described in PSAR Section 15.2.9 assumes the diesel
generators will be started and made available as intended. As we have seen,
however, it is sufficiently likely that both diesels would fail to start on
d mand that we must also consider what happens in those circumstances.
Certain aspects of the loss of power transient can be accommodated with or
without the diesels as a source of emergency power. For example if the
diesels are available, auxiliary feedwater can be provided by AC-powered .
pumps; otherwise, steam-driven pumps that require no AC power" can be
used. The steam-driven turbine pumps used to provide a source of auxiliary
feedwater are designed to operate over a wide range of available steam."~

The pumps are designed to provide the feedwater flow required under
shutdown conditions (Tr. 485). Likewise, the excess steam generated from
decay heat removal can be relieved by either the power operated

77he feedwater pumps supply water to the secondary side of the steam generators which, in
turn, afford the basic means for removing heat from the reactor cooling water (on the primary

side).
"In a brief and very simplified sense, natural circulation occurs as a result of heat transfer
from the fuel to the cooling water. His 1 ats the coolant in the core, causing it to expand. His
change in density leads to forces which,in a properly designed system, re: ult in the circulation
of coolant from the reactor core region through the steam generator where heat is removed.
He apphcant reports that natural circulation capability has been verified by test results. See
PSAR. at p. 5.3.5.
" Power fr valve operation and other auxdiary functions required for steam <iriven pump
operation is obtained from the station's DC battery power supphes (see PSAR, at pp. 7.4-3).

' Mr. Flugge r tells us that with proper utilization of these supplies, auxihary feedwater operation
can be maintained without AC power for nearly 25 hours (Flugger, fol. Tr. 483, at p.19).
s' Applicant's witness Mr. Flugger was not sure hon low "available steam pressure"could drop
and the steam-driven turbines continue to operate (fr. 499), but the PSAR (at pp.10.5-1)
indicates they can operate with a saturated steam pressure as low as 50 psig,i

i
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atmospheric steam dump valves'8 or, if power is unavailable, by the safety
reliefvalves.

Liquid lost from the steam generators as a resu?t of boilingis replenished
through the auxiliary feedwater systern fro:a the mdensate storage tank.
This tank has sufTicient volume to allow the reack b be maintained at hot
standby for at least 16 hours (Flugger, fol. Tr. 483, at p.18). There are other
substantial sources of water available onsite which could be used to extend
such operation (id at pp.18-19). Hence, the availability of water dues not
appear to be a limiting factor.

From the analyses provided,it appears that the plant can accommodate

|
the early stages of a total loss of AC power. The stafTsuggested that the first

' components susceptible to failure in this sequence are the reactor coolant
pump (RCP) seals.82 These seals are designed to prevent leakage of rrimary
coolant along the rotating shaft of the reactor cociant pumps. To function
properly they must be cooled; it is the loss of this cooling that may lead to
their failure.83 Applicant's witness Mr. Flugger explained that:

an unprotected loss of coolant accident (LOCA) does not result from the
postulated loss of all AC event. Dere is no fai'ure of the reas tor coolant )
pressure boundary associated with this event. A reactor coolant pump (RCP)
seal can only yield very small and acceptable leak rates. Unit 2 has more
than adequate capability to remove decay heat, which is necessary to
accommodate the postulated loss of all AC event. There is sufficient,

condensate to provide steam generator makeup for at least 16 hours, the 1

| auxiliary feedwater pump is steam driven, auxiliary feedwater pump control ,

and auxiliary feedwater system valves are DC powered, and the steam
'

generators have sufficient inventory to a!!ow the operator about $$ minutes I
to actuate auxiliary feedwater before steam generator dryout occurs.**

me power requirement here is that needed to provide the signal to operate the pneumatic
atmospheric dump valves (PSAR, at pp. 7.4-4). Whether this belongs on DC battery power or
not might be one question for further study. Another is how many cycles of dump valves
operation the air supply system can sustain before it must be replenished. Operation of the
plant air compressors, needed to replenah this supply, requires AC power. It should be soted,
however, that the atmospheric dump valves will fail in the closed position upon loss of air
(*SAR, at pp. 7.44). In that event the relief valves, which are sized to handle more than 100

.

percent of the steam flow at full power, will function to .clieve steam pressure. (PSAR, at pp. |

SA-4). Dus it is not necessary to operate the dump valves because the safety valves will T

provide adequate relief. However, Mr. Flugger tells us it is desirable to use the dump valves so I

that the operator can have sotr e control over the system (Tr. 504). |

8'Fitzpatnck, fol. Tr. 624, at pp.17 18.
me RCP seal cooling system uses a controlled " bleed-ofr* flow from the pnmary coolant
through the seals and through a heat exchanger. He normal controlled leak rate is 4 gpm
(PSAR, at pp. 9.3-30). He pnmary coolant bleed-off flow is returned to the primary coolant
by the chargmg pumps via the chemical and volume control system. He three charging pumps
can each operate at pp. 44 gpm (PSAR, at 9.3 42). Heat is removed by component cooling
water flowing across the secondary side of the seal beat exchangers. It is this loss of coolant
flow to the RCP seals to which we refer above.

gys *'Flugger, fol. Tr. 483, at p. 3 (citsuon omitted).
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He foregoing assumes that if a reactor coolant pump seal fails, the
resultant leak rate will be " acceptably" small.85 This in tum implies that the

*,
loss of primary coolant from the reactor vessel is somehow being
accommodated. That would normally be accomplished by operation of the
charging pumps. These return water from the volume control tank.*5 .

Charging pump operation requires AC power, however, and thus would not
be possible under blackout conditions. Tr. 600.

The applicant provided an extensive description of the operation of the
RCP seal system during normal operation and under accident conditions
(Flugger, fol. Tr. 483 at pp.14-17). Under normal conditions with the
reactor coolant pumps running, if cooling water (that is, component cooling,

water flow)is lost to the RCP seals they could fail within an hour or so (id
at p.14). Under the station blackout conditions we are postulating,
however, the pumps do not continue to run; instead they lose power and
coast down rather quickly. On the other hand, cooling water from the
component cooling system no longer flows to the seal heat exchangers and
the seal temperatures rise from 180*F to 550*F (id at p.15). The applicant
expects the seals to remain functional for at least 24 hours under such
conditions. But it also acknowledges that if the reactor coolant pumps
should be restarted after such an event, seal leak rates will probably be
higher than normal (ibid )._

For its part, the staff agreed that its earlier assessment (in which it
estimated that only I bour would elapse following loss of all AC before the

, RCP seals might fail) was conservative (Fitmatrick, fol. Tr. 624, at pp.17-
l

18). However, Mr. Fitzpatrick pointed out that "the staff was unwilling ta
attempt to extrapolate from the applicant's analysis" without receiving the

! results of a direct test of the RCP seals (id at p.18). For this reason, the

( stafris requiring the applicant to test a reactor coolant pump seal assembly
to demonstrate its scaling capability during periods of stat'on blackout

'

conditions." The staff conciuded that "[ijf the leak rates through the [RCP)
seals can be shown to provide at least four hours before suflicient [ coolant]

'V6id An " acceptable" leak rate is one in which water is not lost in sumcient quantity to
uncover the reactor core or to affect it indirectly trj impeding natural circulation.
**The charpng pumps and volume control tank are part of the chemical and volume control
system (CVCS) that is used to maintain primary coolant water at the appropriate volumetric
level and chemical condition. The pumps can be connected to the refuehng water storage tank
if required (see PSAR, at pp. 9.M9). This tank provides a substantial volume of water for,

j plant use (see PSAR, at pp. 6.3-6).
| 8'Fitzpatrick, fol. Tr. 624, at pp. 20 21; Siegel, fot Tr. 624, at pp. 2-3; letter from Beer to (Jhrig

dated September 17,1979, foL Tr. 624 (darecting the applicant to test an RCP seal and to
C w include the test results in the Final Safety Analysis Report for Unit 2).
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inventory is lost to stop natural circulation, the probability oflosing natural
circulation is less than 107 per year" (id. at p. 20).88

The staffs assessment that the integrity of the reactor coolant pump seals |
murt be tested and confirmed prior to operation is just one illustration of |

the fact that there has not yet been a thorough analysis of the loss of all AC (
power transient? Throughout the hearing, we raised a number of questions
relating to certain design details involving component and system perfor-
mance during that postulated sequence of events, only to learn that further ,

'

study is needed. For example, if the letdown line from the primary coolant
is not automatically closed upon loss of all AC power," continued letdown
flow would result in water loss because its return is contingent on operation !
of the charging pump. Staff witness Mr. Baer agreed that without such an
automatic closing the situation would be equivalent to a seal leakage.
Neither he nor the applicant's witness, Mr. Flugger, was able to state with
certainty what would happen at St. Lucie Unit 2.'i Similarly, the parties |

were unsure of what effect shrinkage of the primary coolant water volume
might have on their assessment of the time available to restore AC power."
Other examples involve the availability ofinstrumentation, lighting," and
the source of power for the pressurizer power operated relief valve.** The
parties were able to provide only partial answers to the questions in
response to our probing.

The record discloses to us that St. Lucie Unit 2 as it is now designed-

includes most, if not all, of the systems and equipment required to maintain
the plant in a safe configuration for the first few hours of a station blackout.

8rThis would occur when the water level falls below the prunary coolant outlet pipes, which are
above the level of the reactor core (see PSAR, Figures 4.1 1). Hus, loss of natural circulation
would precede uncovering of the core through leakage of coolant.
"We have received a prelimmary notification (PNO-II.80104 dated June II,1980) and the
related circular from the NRC Office of Inspection and Enforcement (IE Circular No. 8015
dated June 20,1980) both of which deal with an event involving an acculental loss of RCP
cooling and subsequent natural circulation cooldown which occurred at St. Lucie Unit I on
June 11,1980. ne circular reveals that following a sequence of events in which the component
cooling water to the RCP seal heat enhangers was lost for about 1.5 hours G minutes of which
was at power with the RCPs running), removal and visual cummination of the seals showed no
signs of degradation. De seals have evidently been replaced. Although this event was quite
severe, it does not appear to us to have any immediate, direct bearing on the staf!'s position
(which we accept) regarding the need for confirmatory testing of seal leak rates under severe
conditions for extended time penods.
"Prunary coolant is "let down" to the CVCS to provule a path for purification and chenucal
and volume control
erTr. 586-87,835.
erfr. 494-500, 818-22. Less of liquid volume through a decrease in temperature caused, for

, -mple, by excess coohng due to steam loss through open valves,is usually referred to as
"shnnkage."
"Tr. 488, 506,766-68.
''Tr. 502-503.j
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The steam-driven auxiliary feedwater pump and the feedwater train )
independent of AC power are the crucial items in this respect. Nevertheless, I

a number of significant questions about specific arpects of the plant's
--- behavior during a station blackout remain unanswered." A thorough

,

understanding of this event (and its aftermath) is of obvious importante to 1

'the safe operation of a nuclear facility. We therefore find that a detailed
analysis of the plant's performance during a station blackout must be
undertaken. This would identify whether any new or revised systems are
required to accommodate such a transient. It would also furnish the basis
for operator training and emergency procedures to bring the plant safely
through it.

I

j C. Time Required to Restore AC Power

As we have seen, following a station blackout there is a certain period of
time available within which AC power may be restored before the plant
presents a risk to the public health and safety. The applicant provided an
analysis 0: which it calculated the probability that some source of AC
power will not be restored within a given time." "Itiat analysis employed a
probabilistic equation using numerical constants derived from the appli-
cant's historical operating data.

'Ihe applicant's witness, Mr. Flugger, designated as P(T) the probability
that AC power would not be restored by time T, as measured from the*

onset of a station blackout. He then solved for P(T), combining the
probability of having a loss of all AC po.wer during any one year with the
probability of not restoring AC power by time T. Mr. Flugger's equation for
P(T) consisted of six presumably independent probability terms: P(A).
that ofTsite power is lost; P(B), that the first diesel generator fails to start;
P(C), that the second diesel also fails to start; P(D), that offsite power is not .

repaired and returned to service by time T; P(E), that the first diesel is not
repaired and returned to service by time T; and P(F), that the second diesel
is not repaired and returned to service by time T. Thus the applicant's'

_

equation was as follows:

P(T) - P(A) P(B).P(C) P(D) P(E) P(F).

The information required to evaluate the first three terms has been
discussed earlier. As did we, the applicant estimated the probability ofloss

"This should come as no surpnse. As Mr. Flugger acknowledged (Tr. 514), station blackout
was not a desipi basis event for St. Lucie Unit 2. Many of the questions posed to the witnesses

. concerning this event were therefore being addressed for the first time.
"Flugger, fol. Tr. 483, at pp.1012.

.
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[[ ' , y | of offsite power to be in the range of 0.1 to 1.0 per year; hence, Mr. Flugger
performed his calculations utilizing both those values. He assumed,

statistical independen a for the failure of both diesel generators, employinga-x e a probability of 102 for the failure of each to start on demand (yielding a
probability of 104 for their simultaneous failure). For the three terms
involving restoration of AC power, Mr. Flugger used an exponential
formulation derived under the assumption that the probability of repatr is
proportional to the length of time elapsed since failure." He constants of
proportionality (time constants) required for those three tenr h- derived
from the applicant's historical data on the time required to restore offsite
power or to return diesel generators to service. Arsuming a frequency of 0.1

,

! per year for loss of offsite power, the probability of ?.aving a complete loss
of AC power that lasts as long as 2.4 hours is 107 per year; substituting a
frequency of 1.0 per year for the loss of offsite power, a corresponding value
for P(T) of 107per year is 3.6 hours."

These results form the basis for the applicant's and stafl's conclusion
that the probability of having a station blackout longer than four hours is
acceptably low (i.e., less than l&7 per year). Hey obviously depend t'pon
the individual values chosen for the time required to restore AC power. We

. therefore review the evidentiary basis for those values.

| 1. Restoration of Offsite AC Power. Based on operating data for the

| Florida Power and Light system from 1972 to the time of the evidentiary_

hearing, the applicant identified four maior system disturbances that
resulted in twenty-two instances of loss or offsite power to its nuclear or
fossil-fueled power plants." The times required to restore offsite power
ranged from less than one minute to 77 minutes, with a mean restoration
time of some 26 minutes. The applicant utihzed a time constant of 1.6 hr.-8
in assessing the probability that offsite power would not be repaired and
returned to service by a certain time.'" His constant represents an average
duration of 37 minutes for loss of all AC power and yields a 99.5 percent
statistical confidence that the mean restoration time would not be greater
than 37 minute's. The applicant chose this value as a more conservative
estimate than the actual average duration of 26 minutes (with a correspond-
ing time constant of 23 hre8) for loss of s dite power. ion

In performing its stat tical analysis, the applicant omitted data for an
event involving its Turk.y Point nuclear plant.'" In April of 1979, the

I . "Id at pp.1011.c
; #14 at p.12.

M "Armand er al, fol. Tr. 45, at p.13 fn.16, and Atteh-nt 8; Flugger, fol. Tr. 483, at p. 22.
i1 "Flugger, fol. Tr. 483, at pp.1011.

*Armand er al., foL Tr. 45, at p.13, fn 16; Fitzpatrick, fol.Tr. 624, at p.16.
- "

*Tr.11314,58042. See also Armand er al., fol.Tr. 45, Att-h-nt 2.
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failure of seven transmission circuits isolated that plant from the rest of the
applicant's system for a period of some six or seven hours. Because a fossil-
fueled plant at the Turkey Point site continued to provide an independentt

source of electric power to the nuclear plant, the applicant concluded that-

the incident did not properly constitute a " loss of offsite power." Mr.
Flugger testified that ifinformation concerning that incident were neverthe-
less included, the result would not be greatly afTected. He stated that the
exponential curve which fit the data would still bound all points
conservatively." Mr. Flugger further noted that the Reactor Safety
Study * assumed a mean time for restoration of ofTsite power of one hour
based on the calculation of an actual value somewhat less than that."

Even in the event c a major accident completely disabling the Midwayr

substation, offsite powe. could be restored to St. Lucie relatively quickly by
means of a temporary glice bypassing Midway. According to applicant's
witnesses, Mr. Bivans and Mr. Coe, that sort of temporary connection has
been made before and could be accomplished in six hours or less. Within
one to two weeks, more permanent connections could be established with a
capacity not only to supply emergency power but also to deliver part, if not
all, of the plant's output.*

,

Thus it appears that, on the average, offsite power can be restored in less
than an hour; even in the event of a major accident or system disturbance,

I'
offsite power should be available again to St. Lucie within six to seven

,

hours.
2. Diesel Generator Restart. The stafT pointed out that it has no

independent data base from whi:h to calculate a mean time to repair
emergency diesel enerators in smice at nuclear power plants. In the past,3
licensees have nc* W required to report this information. Beginning in
October 1979, Regulatory Guide 1.108 has provided for reporting the
duration of diesel generator outages to the NRC. Since that time the staff
has called for that information from certain operating reactors on a case-
by-case basis. These reports will eventually provide a basis for calculating a
mean repair time; however, the number of plants reporting is insufficient to
yield statistically meaningful conclusions at present.*

The only source ofinformation on the time required to return a diesel to
service is the applicant's historical data. Both the applicant and the staff

|

STr. 580-82.
* WASH 1400.fn.60.nyva
"Tr. 553.
"Tr. 234 33.
*Fitzpatrick. fol. Tr. 624. at pp.19-20. For a further discussion ofItegulatory Guide 1.108. see

,

pp.6 I-62. iVra.'

i
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agreed that these would likely yield a conservative estimate.8c8 His is
because existing technical specifications do not significantly constrain the
time within which a diesel generator must be repaired and returned to
service following a failure to start.'"__ . ,

Tlw applicant's repair time frequency distribution for operating experi-
ence at St. Lucie and Turkey Point indicated a median repair time of 111
minutes and a mean of 388 minutes. The applicant used these data to
calculate a time constant for diesel restoration to be used in assessing the
probability of loss of all AC power.8'o Certain data points, representing
failures for which corrective design changes have been made, were omitted.
Mr. Flugger testified that their inclusion would not alter the ultimate result
that AC power must be restored within four hours for the probability of
core damage to be acceptably low.888 He staff agreed with him that those
data points were appropriately deleted.in

The applicant also brought up the option of using a diesel generator at
St. Lucie Unit I to supply AC power to Unit 2. He diesel systems can be
interconnected and any one generator is capable of supplying the loads
required for both units. Alignment would take two men about one hour.iu
The applicant did not factor this capability into its calculations of the

*

probability versus time required to restore AC power. The staff concurred
in the desir-bility of this design feature. However, it cautioned that thisi

feature could not be credited in the probability analysis pending the
development of criteria governing reassignment of onsite power sources.8H

*

3. Conclusion. The significance of the restoration times for offsite and
onsite power sources must be considered in the context of a station
blackout. As we have noted, the applicant factored in times required to
restore offsite power and to repair the diesel generators in computing the'

I probability that some source of AC power would be returned to service
within a certain time. Rese calculations show that the probability oflosing
all AC power and not being able to restore it within four hours - Le., while
natural circulation can still be assured - is lower than the 102 guideline
value.

! Our review of these calculations leads us to conclude that they are
reasonable. The ability to restore some source of AC power after a station

"Flugger, fot. Tr. 483, at p. 20; Fitzpatrick. fot Tr. 624, at p. 20.
"rrhe plant may continue to operate for a period of 72 hours aner one diesel generator fails to
start. Flugger, fot Tr. 483, at p. 20.
m/d at p.22.
'HId at fn.1. For an explanation of how this time period figure was calculated, see at pp. 57
58,npra
suFitzpatrick, foL Tr. 624. at p. 20.

/ iuFlugger. Tr.483, at p.19; Tr. 546
8''Fitzpatrick, fot Tr. 624. at p.18. .

.
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blackout provides reasonable assurance that such an event will not result m
|

',

core damage or undue hazard to the'public health and safety. We cannot
|stress too strongly, however, that these measures are not self-executing. AC-

,

power can efTectively be restored only if the plant operators, dispatchers
,_

and maintenance personnel have all been made aware of those measures,
have been trained to carry them out, and have the equipment at hand to do
so.

D. Measures to Decrease Probability or Consequences of Imss of All
AC Power

The remainder of our questions for the parties dealt with design or

| procedural improvements that might be made either to increase system
reliability during an " alert status" or to decrease the likelihood of exceeding
design limits for reactor fuel and pressure boundary as a result of a
complete loss of AC power. We examine them in turn.

,

L When we issued ALAB 537 on April 5,1979, the staff was in the process
of requiing the applicant to define those conditions under which it would
declare an " alert status" for its power distribution system. We therefore
asked the parties to hdvise us about possible measures that might be
undertaken during such alert periods to assure or increase the reliability of
onsite power systems.m Applicant's witness Mr. Liebler testified that the
most effective means of accomplishing this would be to " idle start the diesel
engines and run them for a short period of time" to verify their-

availability."' Because the onsite power system (including the diesel
generators) is subject to routine inspection and testing, however, he did not
expect that any significant improvement in reliability would result."?

-

The stafTconcurred i that assessment with one caveat. It cautioned that
" idle starting" diesel generators and running them unloaded for every alert
status "could unnecessarily hamper their performance in a real emergency,"
which might lead to equipment failure."' His is because the power system
might be put on alert status relatively frequently. Running the diesels

|

-

unloaded or only lightly loaded would cause incomp'ete fuel combustionI

that would lead to varnish and gum deposits and create a risk of fire in the
engine exhaust system. On balance, the stafT concluded that such alert
status startups should not be required for St. Lucie."' We agree.

Finally, we asked the parties for a review of possible measures to
decrease the likelihood of exceeding design limits for the reactor fuel and

- HSALAB-537,9 NRC at p. 416.
. H+Liebler, fol. Tr. 404. at p. 2.

H' Ibid
H8Fitzpatrick, fol. Tr. 624, at p. 22.,

H* Ibid

'

61

| i
;

._ . . ._

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _



__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

_.._ __ _ __._. _ _..___ _ . . . .. -

O
, . _ ,

coolant pressure boundary, assumi,ng that there would be some time
available to restore an AC power source following a station blackout.*

As a result ofits generic work on the station blackout issue,m the staff

m. .

has identified several design and procedural improvements which could
minimize the accident probability for the complete loss of AC power.m The
staffs first recommendation involved the preoperational and periodic
testing requirements for diesel generators specified in Regulatory Guide ;

1.108. It recommended that these be both implemented and consikied in !

establishing limiting conditions for operation when one generator is nat i

working. Among other things, that guide requires a reliability of 102 to be
'

( nuintained during operatioi. The staff explained that from the time the

| diesel generators for St. Lucie Unit 2 arrive on site, they will be required to
comply with Regulatory Guide 1.108.m The applicant has committed itself ,

to compliance with that guide as implemented in the unit's Technical |

Specifications.*
The staff also recommended that an emergency heat removal (feedwater)

system include at least one train whose energy source, activation, motion, 1

control, and supporting systems are independent of AC power. As we have !
noted,m Unit 2 has a steam-driven auxiliary feedwater system that is
completely independent of AC power. The steam-driven auxiliary feedwa- |

ter pump has a controller that is operated by DC power. All valves that
; align the pump to the steam generator are also DC-powered and can be

,

opened manually should the controller fail to operate. Its lubricating oil
system and the lubricating oil cooler are also independent of AC power.*

The staffs third recommendation was to amend the limiting conditions
of operation to reduce the length of time power generation may continue
when combination of power sources and systems required for safe
shutdown are out of service. For example, as Mr. Baranowsky suggested,
one way to reduce the probability that a loss of offsite power will threaten
plant safety would be to decrease the time during which a diesel generator
and an AC-independent shutdown train may both be out afoperation with
the plant still running.m Mr. Flugger's understanding of the sta'rs
recommendation was that limiting conditions for operation be correlated or
cross-referenced for the auxiliary feedwater system and thw AC power

*ALAB-537,9 NRC at p. 416.
n'See (n. 55. supra.
mBaranowsky, fol. Tr. 760, at pp. 5-6. ,

mTr. 734; see also Tr. 773-74.
*Tr. 403,406. i

mat pp.54-55,sgra. |
*Flugger, fol. Tr. 483, at p. 3: Tr. 484-89. |,

"Tr. 833-34. |
|
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supply onsite, as they are now fc,r offsite and onsite power systems. He did
not consider that a major change and agreed that it seemel prudent.us ,,

Finally, the staff recommended that emergency procedures be provided
to reactor operators, plant maintenance workers, and ofTsite personnel to
aid them in coping with a station blackout and restoring AC pmer sources.i

Mr. Cole, Director of Power Supply for Florida Power and Light Company,
responded that the applicant's emergency manual contains specific proce-
dures for the system dispatcher to follow to restore ofTsite power to each
nuclear power plant.m Mr. Liebler, the applicant's Manager of Power
Resources, Nuclear Services, represented that procedures for dealing with a
station blackout will be developed by the Company and provided to plant
personnel prior to operation of Uriit 2. These will be based on a review of
the final design of the completed reactor and will include instructions for

i

restoring AC power sources." Mr. Liebler anticipated that the emergency'

procedures would emphasize restoring AC power and maintaining the plant
in a safe condition. He added that operator training would specifically
include simulated loss of AC power situation.m

In connection with the applicant's commitment to develop station
blackout procedures and provide operator training consistent with this
recommendation, we reiterate an earlier finding ( pp. 56.- 5.7., supra ).
At the risk of redundancy, we stress again that there has not yet been a
thorough analysis of the complete loss of AC power transient. Many
questions regarding the plant's behavior during that transient cannot now_

be answered. Such an analysis is essential not merely to a complete
understanding of that event, but as well to the final evaluation of the
adequacy of the St. Lucie Unit 2 design for surviving a station blackout, to
the development of effective emergency procedures and to the adequate
training ofoperators.

IV.

FINDINGS, CONCLUSIONS AND ORDER

In summary, we find that:
1. St. Lucie Unit 2 meets the General Design Criterion 17 requirements

for a diversity,of electric power sources from the transmission
network to the onsite distribution system. The three transmission
lines between the plant and Midway coupled with the breaker-and-

mTr. 50910.
mTr. %; see Attachment 9 to Armand et al, fol.Tr. 45.
NTr. 403.
*Tr. 435.%.

h. m . ~'
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# a-half configuration at that substation provide a high degree of

protection against simultaneous failure. An additional circuit con-
necting the unit to the Florida Power and Light transmission

,

network at some other location would not appreciably increase the
reliability of offsite power for this plant.

' 2. Despite the diverse connections to the grid at Midwayand indications
that the Florida Power and Light Company is upgrading the'

reliability of its transmission network, the loss of offsite power at St.
I Lucie is not a highly improbeble event.This circumstance, combined

with the fact that the redundant emergency diesels are not themselves
highly reliable, leads to the conclusion that a complete loss of AC

| power - station blackout - must be considered a designbasis event
for St.Lucie Unit 2. In this instance,the single failure criterion does
notappeartoprovide adequateprotection of the public health and
safety.

3. In the event of a station blackout, a steam driven auxiliary feedwater
g

system can function to provide core cooiing and the plant can
apparently be maintair,ed in a safe condition for a number of hours
in the absence of AC power.

,

4. There is a high likelihood that following station blackout, a source of
,

I AC power can be restored before events resulting from its loss
produce reactor core damage or other circumstances injurious to the

I
,

public health and safety.
5. Many questions regarding the behavior of the plant during the

station blackout transient remain unanswered. That behavior must
be thoroughly analyzed to provide a better understanding of that
event and a basis for operator actions during the blackout period.

6. Here is a need to train operators both in bringing the plant safely
through a station blackout transient and in the various means of ;

restoring AC power. In addition, written procedures must be |
developed and provided to key personnel to guide them in such !

operations. i
The total loss of AC power shall be considered a design basis event for |

St. Lucie Unit 2. He applicant's Final Safety Analysis Report shall include
an analysis demonstrating the ability of the plant, in its final design, to
operate through such an event. (The analysis may assume that AC power at
least equivalent to the output of a single emergency diesel will be available

- at the end of a reasonable period.) The applicant shall also detail in that
Report its training programs and procedures for station operation during a
blackout transient and for the restoration of AC power. The staff shall

to
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modify the applicant's construction permit accordingly; the permit, so;
modified,is approved.8n Copies of the modification shall be served on the;

parties and filed in the record of this proceeding.
It is so ORDERED.. ..

' FOR THE APPEAL BOARD

|

C. Jean Bishop |
Secretary to the !

Appeal Board j

mIhat approval is subject, however, to resolution of the " radon issue " still outstanding. See
(n.2, supra
Approval of the permit to construct St. Lucie Unit 2 despite the unresolved safety concer .
reflects the structure of the Atomic Energy Act. The Act requires the applicant nyu
completing the plant to seek a separate operating license from the Comme = ion. It will then he
called upon to demonstrate that the concerns we mentioned have been taken care of. A r

g Reactor Corporation v. Electricimu, 367 U.S. 3% (l%1).

'
I
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Cite as 12 NRC 67 (1980) LBP-80-19 !

* UNITED STATES OF AMERICA
.m . NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICFNSING BOARD

Charles Bechhoefer, Chairman
Dr. Frank F. Hooper

Glenn O. Baight

l In the Matter of Docket No. 50-358 OL

CINCINNATI GAS AND
e ELECTRIC COMPANY, et al.

(William H. Zimmer Nuclear
Station) July 2,1980

The Licensing Board grants a joint petition for leave to intervene in this
proceeding and admits all of the intervenor's proposed contentions for
purposes of discovery, subject to their possible modification or reconsider-i

ation after discovery and prior to hearing.-

COMMISSION PROCEEDINGS: TMI POLICY ETATEMENT

The Commission's "Further Commission Guidance for Power Reactor
Operating Licensecs," published June 20, 1980, does not impose new
requirements with respect to the consideration oflate-filed contentions, it
reiterates that the existing provisions of 10 CFR 2.714(a) will continue to be
applied to late-filed contentions; arising out of the Three Mile Island
accident.

,

EMERGENCY PLAN: EMERGENCY PLANNING ZONE

The ten-mile airborne exposure emergency planning zone is not a zone
with boundaries fixed by regulation but, rather, is only aprimafacie starting
point for determining what an appropriate zone should be. An applicant's
free to seek smaller zones, and any party can seek to justify larger zones in
appropriate circumstances. Cincinnati Gas and Electric Company (William
H. Zimmer Nuclear Station), LBP-80-14,11 NRC 570,.574 (1980).10 CFR

2.714(a)(1).
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- MEMORANDUM AND ORDER RULING ON CONTENTIONS OF l-

I ZAC-ZACK
f
I In our Memorandum and Order of April 22,1980, LBP-80-14,1I NRC

^^
l 570, we considered the untirwy petition for leave to intervene filedjointly

by Zimmer Area Citizens (ZAC) and Zimmer Area Citizens of Kentucky
(ZACK) (hereinafter referred to jointly as ZAC-ZACK). After balancingi

the five factors specified in 10 CFR 2.714(a), we ruled that, subject to its
furnishing at least one adequate contention, ZAC-ZACK's petition would
be granted. Further, at least one acceptable com mtion was required to bear
upon emergency planning or radiological monitoring in Kentucky. We

g established a schedule under which ZAC-ZACK would provide copies of'its

1 proposed contentions to the Applicants and Staff. Hereafter, after
attempting to reach agreement, cil those parties were to report to us the
results of the negotiations (and their positions on proposed contentions, to

'the extent that agreement could be reshed).
In accordance with the foregoing schedule (as modified by our Order of

May 29,1980), ZAC-ZACK first submitted draft contentions, the parties
negotiated concerning those contentions, ZAC-ZACK filed revised conten-

'
g tions, and the Applicants and Staff have filed their positions with respect to

those contentions. Birteen contentions are before us, two of which include'

several subparts. Most of them bear to some degree upon emergency
planning or radiological monitoring in Kentucky. Should any of those
contentions be found acceptable by us, the conditions imposed by LBP-80-
14 as prerequisites to ZAC-ZACK's admittance to this proceeding would
thus be satisfied.

He Staff ofTers no objection to the admission of ZAC-ZACK's
contentions (although it does not take a position on the merits, substance,
basis or validity of any of them). It adds that if, at the time of hearing, any
of those contentions are in conflict with NRC rules and regulations, the
Staff will then interpose appropriate objections pursuant to 10 CFR 2.758.
On the other hand, se Applicants oppose all of the contentions for various
reasons.

We will considet in this opinion each 'of the points raised by the
Applicants. Although some of those points may have merit, we believe that
certain of ZAC-ZACK's contentions are clearly acceptable and that the
best course in general is that advocated by the Staff. We thus are admitting
all of ZAC-ZACK's proposed contentions for purposes of discovery; prior
to hearing they will be subject to modification or reconsideration to take..

into account, inter alia, the current status of NRC rules and regulations and
the emergency and monitoring plans then before us.10 CFR 2.752,2.749.
(To accord with the' requirements of 10 CFR 2.714(b), which requires the

68
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submission of at least one acceptable contention, we are specifying certain j
of the contentions which we regard as clearly admissible under currently i

'
existing guidelines.)

l. He Applicants first take note of the issuance by the Commission on '

'. _ _

June 16,1980 of a Statement of Policy denominated "Further Commission
|Guidance for Power Reactor Operating Licenses."(his policy statement

was published at 45 FR 41738 (June 20,1980)). According to the
Applicants, the Commission has set a strict standard for the admission of
late-filed TMI-related contentions (among which they include the ZAC-
ZACK contentions). He Applicants claim that all the contentions "must
be denied as having failed to demonstrate good cause for the belated
admission of each such contention under this Statement of Policy" (emphasis
supplied). The Applicants also assert that the contentions are prohibited as
asserting that additional supplementation of existing regulations beyond
that covered in NUREG-0694, "TMI-Related Requirements for New
Operating Licenses,"is required.

Neither of these points is well taken. The first is no more than an
invitation for us to reconsider our order in LBP-80-14. We decline to do so.
We there balanced the factors in 10 CFR 2.714(a) and determined, with
respect both to emergency planning and radiological monitoring, that good
caus: had been demonstrated for the tardy submission of contentions on
these subjects. We have been supplied with no new information which

,

wot.ld cause us to reconsider the result which our earlier balancing caused
us to reach. We applied as strict a standard as we believe is mandated by
tue new policy statement. Indeed, we view the policy statement as not
istposing any new requirements with respect to late-filed contentions but

! only as reiterating that the existing provisions of 10 CFR 2.714(a) will
! continue to be applied to late-filed TMI-related contentions. We did not, of

course, undertake a separate balancing for each individual contention, as
the Applicants seem to suggest would be appropriate. He contentions were
not even before us at the time.' But we scarcely would expect the

- Commisdon to have imposed a requirement mandating substantial addi-
tional paperwork and efTort without giving much more explicit guidance to
that effect than can be derived from the two sentences relied on by the
Applicants.'A

8The Appeal Board found no fault in our having undertaken this balancing prior to our receipt
of ZAC-ZACK's contentions. At.AB-595, II NRC 864,865 (June 9,1980).
u"The Commission believes that where the time for filing contentions has expired in a given
case, no new TMI retated contentions should be accepted absent a showing of good cause and

. ,

balancing of the factors in 10 CFR 2.714(a)(1). Ther~=i=h expects strict adherence to its
'

regulations in this regard."

69
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We need add that, with the contentions before us, our balancing of the
third factor in 10 CFR 2.714(a), the " extent to which the petitioner's
participatico may reasonably be expected to assist in developing a sound

'

record," would favor admission of ZAC-ZACK more strongly than as
indicated in I.BP-80-14. We there observed that the possible knowledge of
transportation and traffic conditions by certain ZAC-ZACK members
could prove of assistance to us in developing a sound record, assuming
ZAC-ZACK's contentions encompassed such matters. But in the absence of
contentions we were unable to accord much weight to ZAC-ZACK's
showing on this factor, and we balanced the factor (although not strongly

i so) against admission of the organization. LBP-80-14,11 NRC at p. 576.
I The contentions reflect .several matters concerning emergency planning

which have not been raised by other parties-for example, the alleged lack
of various county facilities (Contentions 1(d) and 1(c)), the knpassibility of
access roads in inclement weather conditions (Contention 1 (h)), and the
inadequacy of the evacuation and monitoring plans for specified reasons

j

with regard to 18 elementary and secondary schools lying within the 10- |
'

mile emergency planning zone (EPZ)(Contentions 2 and 8). These matters
appear to us to be significant, and the record is likely to be developed better
with ZAC-ZACK's assistance than without such participation. For that

i reason, we now balance factor 3 in favor of ZAC-ZACK's admittance to
the proceeding, and our opinion in LBP-80-14 is modified to that extent.
(Our ruhng, of course, is unchanged).-

As for the Applicants' claim that the contentions are barred by the
provision of the Commission's policy statement which precludes intervenors
from advocating in licensing proceedings additional supplementation of
existing regulations beyond that covered in NUREG-0694, we do not view
any of the contention; es having this effect. The policy statement ;

determined that operatinj, license applications (such as the application
before us) should be. measured against regulations as augmented by the
requirements specified in NUREG-0694. The requirements were subdivid- j
ed into two categories: (1) those that interpret, refine or quantify the |

general language of existing regulations, and (2) those that supplement the i

existing regulations by imposing requirements in addition to specific ones
already contained therein. Requirements for emergency planning and
monitoring set forth in NUREG-0694 appear to be based substantially on ,

existing regulations or other guidelines. See, e.g., Requirements III.A.I.1, |
Ill.A.I.2, III.B.2, and III.D.2.4. The limitation on litigation to which the i

Applicants refer applies only to the second of these u .egories. But ZAC- )
'"

ZACK's contentions appear to be based on interpretations of existing
j regulations or proposed regulations as to which the Commission has )

:
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O
decreed immediate effectiveness. They are thus encompassed within the
first category, as to which the Commission stated:

/
I Insofar as the first category-refinement of existing regulations-is con-

cerned, the parties may challenge the new requirements as 'ma===ry onL
' ''

|
-

the one hand or insufficient on the other. [ Policy Statement).

|
They thus do not appear to be barred from litigation by the policy'

| statemenL2
1

2. Assuming we were to find-as we have-that the Commission's
policy statement does not bar consideration of ZAC-ZACK's contentions,

; the Applicants generally assert that the contentions do not conform to the
specificity and basis requirements of 10 CFR 2.714(b). They point to ZAC-l

ZACK's statement of its bases, which consists of a listing of various
statutes, regulations, proposed regulations, or other government-issued
documents, and claim that this listing does not constitute a sufficient basis

,

for the assertions throughout the statement of contentions that various
measures are " inadequate." We disagree.

Properly interpreted, the contentions must be read as asserting that the
Applicants' emergency plan and radiological monitoring program do not
conform to the requirements or guidelines of the stated regulations or other
documents. To deal only with the emergency plan, the current version of
that plan (upon which ZAC-ZACK's contentions must be deemed to be-

based) appears in Appendix F of the Final Safety An4Jysis Report (FSAR)
and is dated July 1979.8 We acknowledge that somewhat more specificity in
the attribution of particular alleged deficiencies in the plan to specific
regulations or other guidelines tvould have been desirable. But given the
developing nature of both the plan and NRC requirements, insistence on
such specificity at thi:; time would be unproductive and unreasonable.
Moreover, only a cursory glance at the July 1979 plan reflects that it fails to
include many on the features sought by ZAC-ZACK and claimed by ZAC-

~

ZACK to be required or permitted by the regulations or other guidelines.
For example: evacuation appears to be focused on,if not confined to, the
low population zone; there appears to be no specific reference to
evacuation throughout a larger emergency planning zone. See, e.g., FSAR,

8Even if some of the NUREG.0694 requirements as to emergency planmng and radaological
monitorinal were regarded as falling in category 2, ZAC-ZACK's contentions do not appear to
go beyond questioning the Applicants * *==ahe= with such iw - ts and henca are
htigable on that basis as well.
8The dran version submitted to the Commission in December 1979 (of which we were provuled
a copy)is clearly no more than a dran. Insofar as we are aware,it has not been formally
submitted as an amendment to the FSAR and thus cannot be utilized as a more recent revision
of the FSAR.

.td |
|

1
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"" " Appendix F, F.5.4.1.b.3, and Table F-9. Further, explicit plans for
# evacuation do not appear to be formulated for the 18 elementary schools

referenced by ZAC-ZACK but rather only for one school-the Moscow

* ~'
Elementary School. See FSAR, Appendix F, F.5.1 (at pp. F-14) and
F.5.4.1.b.3 (at pp. F-19). Whether or not the plan can or should (or in fact
does) cover the matters raised by ZAC-ZACK is not here at issue. Rese are
matters which are properly the subject of litigation (either hearing or
summary disposition). Houston Lighting and Power Company (Allens Creek ;

Nuclear Generating Station, Unit 1), ALAB-590, II NRC 542 (April 22, j
1980), review denied, Commission Order dated June 20, 1980; Vississppi
Power and light Company (Grand Gulf Nuclear Station, Units I and 2), {
ALAB-130,6 AEC 423 (1973).* i

In sum, given the lack of finality of the emergency plan currently in the
FSAR and the developing status of the Commission's rules and guidelines
on this subject, the emergency planning contentions as stated conform
sufficiently to the specificity and basis requirements of 10 CFR 2.714(b) to
warrant their acceptance for discovery purposes. He same analysis would
be applicable to the contentions raising radiological monitoring issues. (For !
the same reason, we reject the lack-of-basis objections voiced by the |
Applicants to contentions 6,7,8, and 11). Notwithstanding the foregoing, )
the Board wishes to point out that the issues raised by Contentions 1(c) and |
(h), 2(a) and (c), and 8 seem particularly significant and likely to be '

acceptable as contentions under any requirements or guidelines in these-

areas which the Commission might be expected to issue. The specified
portions of these three contentions presently conform to the requirements
of 10 CFR 2.714(b).

We stress, however, that the other contentions are being accepted only
for discovery purposes. Many of these contentions will have to be further
refined, specified, and supported in order to remain in th'e proceeding. In
fact, all contentions (even those which we presently find to be adequate)
must be reviewed after discovery a::d prior to hearing to determine their
continuing validity. It may well 1 e, for instance, that revised emergency or
monitoring plans will include .ome or all of the features sought by ZAC- |

ZACK. On the other hand, some of those features may turn out to be
impermissible under regv'ations in effect at the time of hearing. Prior to

'ne Apphcants express so'.ne disagreement with ALAB-590, the Appeal Board's decision in
Allent Creek, stating that. at least for contentions related to TMI, the Comminzion has chosen
to overrule that decision. We disagree. Subsequent to the fding of the Applicants' brief on
ZAC.ZACK's contentions, the Commission on June 20,1980, issued an Order which explicitly
declined to review ALAB-590 and indicated that the decision was consistent with existing
practice, as exemplified by the 1973 decision in Grand Godf(AIAB.130). We have reviewed
ZAC.ZACK's contentions with these decisions in mind. |
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hearing, we expect to hold a prehearing conference to discuss matters of
this nature.

3. Turning to the Applicants' specific co*mments on particular conten-
. _ . tions, th:y con: 0 first that the coverage of all of ZAC-ZACK's proposed

contenthins regare 7 evacuation and other appropriate protective actions
should be limited to the plume exposure pathway EPZ of approximately 10
miles. They assert that, since no portion of Brown County, Ohio,is within
the plume exposure pathway EPZ, references to Brown Coumy in

! Contention I should be deleted.
In our view, the Applicants have misread the EPZ requirement. As we

indicated in LBP-80-14, the 10-mile airborne exposure EPZ is not a zone
with boundaries fixed by regulation but, rather, is more of a primafacic
starting point for determining what an appropriate zone should be. "[Ala
applicant [is] free to seek smaller zones, and any party [can] seek tojustify
larger zones, in appropriate circumstances." LBP-8014,1I NRC at p. 570.

i See also Houston Lighting and Power Comany (South Texas Project, Units
I and 2), LBP-80-II,11 NRC 477,483 (March 7,1980); NUREG-0654,
FEMA-REP-1, at p.14 (Table 1). Because ZAC-ZACK may b: able tot

demonstrate that the EPZ should extend to all or part of Brown Coumy, we,

[ decline to delete the references to Brown County from Contention 1.
4. The Applicants next seek to have a portion of Contention 1(f) denied,

'

on the ground that its subject matter (flooding of access roadw.ys to
Zimmer Station) was considered, and the issue resolved at the construction-

permit stage. We decline to do so. As we read it, and given the difference in
standards in effect at the construction-permit stage, the issue raised bv
ZAC-ZACK may be broader in its geographic scope than the issue
consid. red at the construction permit stage. Moreover, the construction
permit proceeding was uncontested, and the issue in question was not even
alluded to in the initial decision. LBP-72-27,5 AEC 133, afirmed ALAB-
84,5 AEC 372 (1972). In these circumstances, we can give no weight to the
general approval of the construction permit in terms ofits influencing our

-

determination whether to admit Contention 1(f)in the instant proceeding.
Cf Commonwealth Edison Company (LaSalle County Nuclear Station, Units
I and 2), ALAB-193,7 AEC 423,425 (1974). Finally, inasmuch as the issue
arises as a result of Atomic Energy Act requirements,its reconsideration at
the operating license stage would not be barred even if there had been full
adjudicatory consideration at the construction permit stage-irrespective of
whether any new matters were said to be applicable. Noenton Lighting and

, -- Power Company (South Texas Project, Units I and 2), LBP-79-10,9 NRC
439,464-65, afirmedon othergroundr, ALAB-549,9 NRC 644 (1979).

5. The Applicants object to the portion of Contention 2(b) which seeks
| to raise the psychological trauma of the aftermath of an accident as au issue

1Qarr I

"
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bearing upon emergency planning in this proceeding. They correctly
observe that the question whether this subject should be treated by licensing
boards is now pending before the Commission. See Metropolitan Edison
Company (Three Mile Island Nuclear Station, Unit 2), CLI-80-25,11 NRC

.,

786, n.9 (June 12,1980).5 Rather than rejecting the issue at this time
pending resolution by the Commission, as the Applicants suggest, we
believe that it would lead to greater expedition in this proceeding if we
accepted it now for discovery purposes, subject to reconsideration if the
Commission should later preclude its adjudication in proceeding such as
this one. In electing this course, we note that in CLI-80-25 the Commission

j in fact took account of psychological stress.1 I NRC at p. 786.
6. The Applicants describe Contention 4 as " incomprehensible"

because ofits use of the term " demography." We agree that the contention
is somewhat confusing. But such confusion can perhaps be clarified through
discovery, and we will therefore admit the contention for discovery
purposes. As we previously stated, prior to hearing we expect to re-examine
all of the contentions to determine which ones should remain in the
proceeding. At that time, ZAC-ZACK will be expected to have further
refined, specified and supported a contention such as this one to preclude
its dismissal.

7. The Applicants appear to be correct in their assertion that
Contention 6, to the extent it speaks of monitoring of releases into the Ohio
River, is subsumed by the contentions of the City of Cincinnati. It may well*

be, however, that the relief sought by ZAC-ZACK (such as the location and
type of monitoring equipment) differs from that sought by the City. And as
we pointed out in LBP-80-14, the requirements regarding monitoring are
still in the process of development.1I NRC at p. 574. That being so, we will
admit this portion of Contention 6 for discovery purposes, subject to its
being later reconsidered or consolidated (if appropriate) with other similar
contentions.

Contrary to the claim of the Applicants, the portion of Contention 6 j
dealing with the monitoring of " anticipated radiation releases" does not
overlap the Appendix I issues which have already been litigated. Those
issues dealt with the health effect of such releases. Contention ! concerns
the adequacy of the monitoring of such releases. As such, it may overlap to
some degree issues raised by the City of Cincinnati or Dr. Fankhauser. We
will treat it as we have the question of monitoring of releases into the Ohio
River, accepting it for discovery purposes but subject to reconsideration or
consolidation with similar issues prior to hearing.

' sAeamsideration denied CLI.80 26,1I NRC 789 pune 26,1980).

$_
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We stress again, as we have earlier in this opinion and as we did in LBP-
80-14, that to the extent that ZAC-ZACK's contentions may overlap, and
seek similar relief as, those of other parties, we will require that such

- contentions be consolidated. We will also exercise care in avoiding
duplicative testimony or cross-exammation. To that end, we will expect the
parties sponsoring similar or duplicate contentions to attempt to agree upon
a lead intervenor for each contention, or segregable portion of a contention,
for the purpose of presenting testimony or conducting cross-examination.
We will consider these matters at the prehearing conference which we will
hold prior to hearing, and subsequent to the completion of discovery.

8. The Applicants object to a portion of Contention 9, and to
| Contention 13, on the basis that they seek. relief beyond that currently

permitted by NRC regulations. Without deciding whether that claim is
accurate, we elect to treat these contentions in the manner described in
paragraph 2 of this opinion. Given the developing status of NRC
regulations in these areas, we accept the contentions for purposes of
discovery, subject to later reconsideration if warranted.

9. Finally, the Applicants object to Contention 12, which asserts that
four of the counties near the plant do not possess adequate financial
resources to fulfill their obligations under the emergency plan. The
Applicants describe this contention as irrelevant to the ultimate issues of
emergency planning before the Board.

,

It may well be that all we need look at is the adequacy of substantive
features of the emergency plan. But it also may be that the likelihood of
successful implementation of the plan must also be considered. Cf
Metropolitan Edison Company (Three Mile Island Nuclear Station, Unit No.
2), ALAB-486, 8 NRC 20-21 (1978). The financial ability of the four
counties appears to be pertinent to that issue. Pending development prior to
hearing of new Commission guidance in this area, we will accept the
contention for discovery purposes, subject to later reconsideration if
warranted.

i
. 10. The Applicants urge that, to the extent we admit any contentions,

! we consolidate them for purposes of consideration at an evidentiary hearing
with those contentions of other intervenors already admitted in this
proceeding. He Applicants also urge that we designate a lead intervenor
for each of those consolidated contentions. As we previously indicated, we
intend to take both actions, but only following the completion of discovery.
At that time we can betterjudge the scope of the various contentions and
their relationship both to the Applicants' revised emergency plan and

I monitoring program and the Commission's outstanding regulations and
| other guidelines. The contentions we have in mind for possible consolida-,

; tion with the ZAC ZACK contentions are numbers 2, 3 and 4 of Dr.
i

75;
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F2nkhauser, and numbers 7,8,9,10,18 and 19 of the City of Cincinnati.

} We repeat that we expect the sponsoring parties to reach agreement on

} consolidation and lead intervenors for each of these contentions. However,
if the parties are not able to do so by the time of the prehearing conference"

mentioned earlier, we will exercise our authoriy under 10 CFR 2.715a to
order such consolidation or to pick a lead intervenor, to the extent
appropriate. See also 10 CFR 2.714(e).

The Applicants also suggest that we renumber ZAC-ZACK's conten-
tions to accord with the numbering system previously adopted in this
proceeding. We adopt that suggestion. Hercaner the ZAC-ZACK conten-
tions will be referred to as follows:

Board h Z/.C ZACK h

20 (a-g) 1(a-f, h)

21 (a-e) 2(a-e)
22 3
23 4
24 5

25 6
26 7

{ 27 8
28 9
29 10
30 11

31 12-

32 13

For the foregoing reasons, as well as for the reasons and rulings included
in LBP-80-14, ZAC-ZACK's petition for leave to intervene is granted
Dacovery on ZAC-ZACK's contentions may begin immediately and shall
be subject to the schedule prescribed in LBP-80-14,11 NRC at p. 579. (To
avoid confusion, the same discovery schedule will govern all the conten-
tions of all parties relating to the emergency plan and to radiological'
monitoring, as listed at p. 75, supra. )

This Order, together with that in LBP-80-14, is subject to appeal
pursuant to the terms of 10 CFR 2.714a.'

IT IS SO ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

Charles Bechhoefer, Chairman
Dated at Bethesda, Maryland,

this 2nd day of July 1980.,,

%: a.
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Cite as 12 NRC 77(1980) LBP-80-20

UNITED STATES OF AMERICA..

NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Marshall E. Miller, Esquire, Chairman
Dr. Kenneth A. McCollom

Dr. Hugh C. Paxton

in the Matter of Docket No. 50-344-SP

PORTLAND GENERAL ELECTRIC
' COMPANY, et al.

(Trojan Nuclear Plant) July 11,1980

The Licensing Board authorizes tlie issuance of an amendment to the
operating license for the facility allowing modifications to be made to the
control building for the plant. 'Ihe Board concludes that the modifications
satisfy Commission requirements for bringing the plant into compliance

,

with its operating license; that they are adequate from a safety standpoint
and that the plant can be operated safely while such modifications are
being performed.

TECHNICAL ISSUE DISCUSSED:

Seismic structural design capabilities.
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RNIT!Ai OECISION

L PRELIMINARY STATEMENT
-

A. ULTIMATE ISSUES
'

His Initial Decision concerns the ultimate issue of whether the scope
and timeliness of proposed modifications, required to bring the Trojan
Nuclear Plant into substantial compliance with NRC Operating License
No. NPF-1, are adequate from a safety standpoint. This issue was defined
in Section IV of the Commission's Order for Modification of License issued
May 26,1978 (43 FR 23678,23770).

This ultimate issue of the adequacy of proposed modifications from a
safety standpoint, also involves the question of whether operation of the
Trojan pliait can be conducted safely while such modifications are being
performed and prior to their completion. Interim operation of this nucleari

plant was authorized in Phase I of this proceedmg by our Partial Initial
Decision issued December 21,1978 (LBP-78-40,8 NRC 717). Pursuant to
that Partial Initial Dectsion, an amendment was issued to the Trojan
operating license authorizing interim operation of the plant "until further
order of the Atomic Safety and Licensing Board issued in conjunction with
the decision on the scope and timeliness of modifications from a safety
standpoint " (Id. at p. 747). That "further order" is one of the subjects-

under consideration in this Phase II of the proceeding.
The. background events of thn y reeding were set forth in the Partial

Initial Decision (8 NRC 717), and they will not be repeated in unnecessary

'

detail here. He May 26, 1978 Modification Order resulted from the
i

discovery by the Licensee 8 and its agent, the Bechtel Corporation, of
several design errors with respect to the shear walls in the Control Building
at the facility. This Modification Order found that these design errors
reduced the structural capacity of the Control Building, that the originally

. intended seismic capability and safety margins should be substantially
restored by apprcpriate modifications, and that operation of the facility in
its as-built condition would violate the facility license Technical Specifica-
tion 5.7.1. However, the Modification Order further found that the Control
Building had adequate rtructural capacity to safely withstand the licensed

. .

, | ' Portland General Electric Company (PGE), the City of Eugene, Oregon and Pacific Power
and Ught Company, the licensed owners of the plant referred to collectively as the "Lacensee "

'
.,

1

31
|
|

'
|
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Safe Shutdown Earthquake (SSE)2 for the Trojan facility (0.25g peak

_
horizontal ground acceleration).

The Modification Order also provided that any person whose interests
might be affected could file a request for hearing. A number of persons-. ,

availed themselves of this opportunity for hearing and were admitted as
'

intervening parties to the Phase I evidentiary hearings (8 NRC at pp. 722-
23). The Licensing Board also ordered the bifurcation of the proceeding
into two phases (Order of August 25,1978). Phase I involved a consider-
ation of and decision upon the question ofinterim operation of the Trojan

j plant prior to modifications of the Control Building, and culminated after ,

j evidentiary hearings in the Partial Initial Decision of December 21,1978 |

|
(LBP-78-40,8 NRC 717). The instant Phase II of the proceeding involves

t, consideration of the structural adequacy of the proposed modifications
themselves and the safety aspects of their implementation. 1

B. PHASE II EVIDENTIARY HEARING
{ Written contentions were required to be filed by the intervening parties

in Phase II of the proceeding, and contentions were filed by the Coalition
for Safe Power (CFSP) by Eugene Rosolic and by the Consolidated
Intervenors (CI, consisting of Nina Bell, David B McCoy and C. Gail

,

| Parson).8 Following oral argument at a prehearing conference on March
! 29,1979, certain of the profTered contentions of both CFSP and CI were

admitted as issues in controversy. He admitted contentions of CI were*

subsequently dismissed because of the failure of CI to comply with a
Licensing Board Order compelling re:ponses to discovery requests from the
Staff.4 At the Intervenor's request, CI was consolidated with CFSP, and CI
was bound by the responses to interrogatories filed by CFSP. He
contentions which remained as issues are as follows:

CFSP No.3 Plant Staff review of proposed modification is inadequate
to assure no violations of Technical Specifications will
occurt r.3011-20).T

CFSP No.4 NRC StafT review of proposed modification is inadequate
to assure no violations of Technical Specifications will
occur (Tr. 3046-51).

rThat is, the facility design must be such as to insure that, should there be an carthquake
providing the defined level of vibrating ground motion at the site, the structures, systems and
components necessary to bring about a safe shutdown of the reactor will remain functional
See 10 CFR Part 100 Appendix A.Section 111(c).
81ntervenors Columbia Envi onmental Council (CEC) and Stephen M. Willingham failed to
file contentions in Phase II, and accordmgly they were almnie=at as parties by the Prehearmg
Conference Order (Phase II) of April 12,1979.
*See Orders entered June 5 and June 15,1979 and October 17,1979.
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CFSP No.12 Licensee has'not provided information which shows that
the plant can be operated during modification work
without an undue risk to the public health and safety (Tr.
3055-59).

CFSP No.13 The plant cannot operate in a safe condition while the
modification work is being done (Combined with CFSP
No. I2, abcNe. Id ).

CFSP No.15 Licensee has not identified all safety equipment or,

equipment needed for safe operation of the plant that.

would be affected *oy proposed modifications (Tr. 3062-
63).

CFSP No.16 Licensee has not made adequate plans to protect all safety
equipment and equipment for safe operation during the
modification work (Id ).

'

CFSP No.17 Performance of modification work will hamper the ability
of plant operators to respond to any emergency properly

'

and thus poses an undue risk to the public health and
safety (Tr.3063 65).

CFSP No.20 Inadequate assessraent of the effects of drilling in the*

Control Building walls during modifications has be.en
made (Tr. 3078-83).

CFSP No.22 The effect of the steel plate on displacement in the
Complex has not been completely analyzed (Tr. 3094-98,
3108-11).

The Licensee filed a motion for summary disposition of CFSP
Contentions 3,17,20 and 22. After hearing from all parties, tite Board

,

granted the motion for summary disposition as to CFSP 3 (Tr. 3485), but
denied the motion with regard to CFSP 17 and 20 (Tr. 3498, 3513). The
Licensee withdrew its' motion as to CFSP 22 ~(Tr. 3514), and CFSP
voluntarily withdrew its Contention 4 (Tr. 3615). Accordingly, the conten-
tions considered at the Phase 11 evidentiary nearing were Nos. 12,13,15,t

16,17,20 and 22, supra.
The Intervenors also sought to raise an issue concerning the adequacy

of the Licensee's existing security plan to deal with the modification work.,

At the Board's suggestion, all parties stipulated a procedure under which a

!

23
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Staff security expert would review and evaluate the security plan in light of
the Intervenor's concerns over the modifications work.5 Subsequently,
CFSP requested this security review to include several incidents which had
occurrecd at the Trojan plant after the original review.' The security review
was performed as requested and the evaluation showed the security plan to
be adequate while the modification work was bring performed. Although
CFSP indicated that it felt that the Staffs review was not adequate, it gave
no basis for this view when requested to do so by the Board.' No nexus was
shown boeen the incidents alleged and the issues over which this Board
has jurisc.iction. Such matters are therefore not relevant to this proceeding
and cannot be considered here.'

All parties prefiled their written testimony according to the schedule
set by the Board at the March II,1980 prehearing conference. On March
17,1980, Licensee prefiled the written testimony of Donald J. Brochl, Lief

I W. Erickson, Richard C. Anderson, William H. White and Kenneth M.
I Cooke on matters other than structural adequacy of the modified Complex

(Licensee Exh. 27). In addition, Licensee prefiled the written testimony of
Richard C. Anderson, William H. White, Bimal Sarkar and Patrick Chang-
Lo on the structural adequacy matters (Licensee Exh. 28), as well as the
testimony on these matters of Licensee's independent experts, Professors
Myle J. Holley, Jr. and Boris Bresler (Licensee Exh. 29A).

The Staff prefiled the direct written testimony of Charles M. Trammell,*

Ill, Fred Clemenson, James E. Knight, Kenneth S. Herring and Drew
Persinko on matters other than structural adequacy of the modified
Complex (StafT Exhs. 12,14,15 and 16). On March 21, the State of Oregon
prefiled the testimony of Dr. Harold I. Laursen on the structural adequacy
of the modified Complex (Oregon Exh. 2). On March 24, 1980, the Staff
prefiled the testimony of Kenneth S. Herring and Drew Persinko on
structural adequacy matters (Stafi Exh.17). Finally, Licensee prefiled its
answers to questions previously propounded by Dr. McCollom (Tr. 'l531-
35), on March 30 (Licensee Exh. 30).

The Phase Il evidentiary hearing was held in Portland, Oregon on
March 31-April 3 and April 16-17, 1980. The only liru:ed appearance I

statement frota a member of the public was heard on March 31 (Tr. 3792-
94). Witnesses were presented at both sessions by Licensee, the State of j

|
FTr. 3090 93.
'Tr. 3402-12. 3527-30,3583-89.
TTr. 3529 30,4682-83.<

sHowever, the Intervenors may request the Director of Nuclear Reactor Regulation to institute
a show.cause proceeding if they have concerns about security at the Trojan facility.10 CFR
2.202; Portland General Dectric Company (Trojan Nuclear Plant), At.AB.534,9 NRC 287,

,p 290, n. 6 (1979).
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Oregon and the NRC StalT. CFSP attended the hearing and cross-examined
witnesses, but presented no witnesses of its own. The Board conducted
extensive examination on all of the direct evidence presented.

When the hearing began on March 31, the StafTs prefiled testimony
indicated that resolution had not yet been reached between the StafT and
the Licensee with respect to a number of the matters that had been
described as unresolved in the Staffs Safety Evaluation Report (SER) filed
February 14,1980 (Staff Exhs.13A,13B). With respect to nonstructural
matters, the Staffindicated that all matters were resolved by the close of the
first hearing session (Tr. 4480-81 (Gray)). The illness of the StafTs principal
structural witness (Tr. 4476-83) caused a delay in the resolution of
structural matters. However, the Staff subsequently filed revised testimony
which reflected that these matters were resolved to the Staffs satisfaction
(StafT Exhs. ISA,17A). Thus, there were no controversies between the
Licensee and the StafT before the Board for resolution at the hearing.

The record compiled for Phase Il comprises more than 1,000 pages of
transcript as well as the exhibits which were admitted into evidence, as
listed in the Appendix attached hereto.

IL FINDINGS OF FACT

A. DESCRIPTION OF THE BUILDING COMPLEX-

The Control, Auxiliary and Fuel Buildings (Building Complex) arei

interconnected by their foundation systems and floor slabs. He Auxiliary
Building is located between the Fuel Building at the east end of the

| Building Complex and the Control Building at the west end and is
supported laterally by both the Fuel and Control Buildings, with the
reinforced concrete floor slabs acting as diaphragms to transfer lateral
loads. The connecting floor slabs and walls ir.teract when subjected to
seismic forces (8 NRC 723-24; Licensee Exh. 24, at pp.1-12). The Turbine
Building, which is closely associatevi with the proposed modification, is

~

adjacent and west of the Control Building.
The Control Building is a box-type structural system with its ground

floor on rock foundation at elevation 45 feet, concrete floors at elevations
61 feet,77 feet, and 93 feet and with a roof slab at elevation i17 feet. He
Control Building is composed of a structural steel framing system with steel
beams and columns supporting reinforced concrete floor slabs, with shear
walls designed to resist lateral seismic forces of an earthquake. Most of the
shear walls are of a composite-type construction (composite walls)
consisting of a reinforced or unreinforced concrete core between two layers
(wythes) of reinforced grouted masonry block. He two block wythes
generally sandwich the structural steel frame so that the steel frame| . ,

|
1 as
!,

| |

:
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- members are embedded in the concrete core (Licensee Exh. 24, at pp. 3-12;

Staff Exh.13A, at p.1). A railroad bay is located at ground level in the*

Control Building between column lines 41 and 46 with large openings in the
east and west walls for train access.

The Auxiliary Building is approximately 115 feet by 62 feet wi h thet
longer dimension running in the East West direction. At the lower level, the :

'

north and south walls are composite walls and the other walls are of
reinforced masonry block. Above elevation 61 feet, the exterior walls are
reinforced masonry block and interior walls are reinforced masonry block
or, for shield walls, composite walls. The walls from elevation 93 feet to 117

,

j feet are reinforced masonry block (Licensee Exh. 24, at pp. 3-13).
- The Fuel Building is approximately 62 feet by 180 feet with the longer

dimension running in the North-South direction. Floor slabs at elevation :61
feet,77 feet and 93 feet provided continuity with the Auxiliary Building.
From 93 feet to the rooflevel at elevation 138 feet, the structural system is
steel framing rather than block and reinforced concrete walls. Most of the
lateral resistance of the Fuel Building is provided by the enclosure structure
for the holdup tanks and the spent fuel pool (Licensee Exh. 24, at pp. 3-13).

B. DESIGN DEFICIENCIES AND OBJECITVES OF
MODIFICATIONS

The Control Building design deficiencies that led to the Order f.,r ;-

Modification of License of May 26,1978 are: )

(1) Both the horizontal and vertical reinforcing steel embedded in the
inner concrete core of the Control Building shear walls is generally I
discontinuous, in that it is not anchored to the steel beams and !

columns of the Control Building's steel frame as required by ,

!

applicable codes and standards.
(2) Misapplicaton of the applicable code ACI 318-63 shear design

formula'e in combination with the applicable limiting OBE seismic j
Iloading r;sulted in less than the required amounts of reinforcing steel

in the sheir walls.

As a result of ihese design deficiencies, the capacity of the Building
Ccmplex together with the contained systems and components to withstand
seismic events is lower than intended (8 NRC 725-26; Staff Exh.13A, at p. |
2,10; Staff Exh.17A, at p. 3). |
1. 'Ibe Wall Problem )

'

In late 1979 during a plant shutdown, the Licensee reported
deficiencies in certan double-bleck valls (wall problem) in the Control?

Building Complex, which could infiuence *.tructural integrity and support of3
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piping in the event of an earthquake. Because the wall problem introduced
' uncertainty in issues that led to interim operation, the Board issued an

'

. order requiring further information on the matter and specifying that
permission of the Board would be required for resumed operation.' He
Board held a hearing on December 28 and 29,1979 for expeditious
consideration of the matters in this order. Testimony of witnesses at this
hearing satisfied the Board that interim operaton could safely continue
when permitted by the Office of Inspection and Enforcement (Tr. 3443-46,
3449-50). Although both Licensee and Staff viewed the wall prob!:m as an
independent enforcement matter, the Board did not agree and it asked to be
kept infccmed of further developments.

Subsequently, a report by the StafTs masonry consaltant questioned
Licensee's assumed value of allowable stress in mortar bonding the double
wall, "collarjoint stress"(Stafi Exh.19). This led to Staffs requie:ments for
short term in situ tests regarding collar joint stresses and ill-defined long
term tests. At the prehearing conference of March II,1980, a Staff witness
testified that double-block walls enter STARDYNE analyses and explained
the Stafrs desire for a " confirmatory" test program (Tr. 3544,3603-14). As
a result, the Board continued to view the wall problem as a potential issue
and asked IJcensee and Staff to provide evidence regarding it at the
evidentiary hearing.,

2. Objectives of the Proposed Building Complex Modifications
Although the as-built complex was found to be capable of

withstanding the O.25g acceleration of the SSE sp ,ified for Trojan Nuclear
Plant, the design deficiencies both reduced the conservatism and design
margins with respect to seismic capability below that intended for the hfe of
the plant, and reduced the operating basis earthquake (OBE)to capability
below that required by the operating license (StafT Exh.13A, at p. 2;
Licensee Exh. 28, pp. 7, 7a). He Licensee proposed modifications intended
to add strength to the Control Building, to tie the Control Building together
in a be.tter way, and to minimize the impact of the modifications on
operation of the Trojan Nuclear Plant (Tr. 3705-07, 3764 (Anderson):
Licensee Exh. 27, at p.15).

' Modification of Order Permitting Interim Operation of Trojan Nuclear Plant, November 30,
1979.

wnat is. the facility must be designed so that, should there be an earthquakr oroviding that
defined level of vibratory ground motion at the ite, the plant nonetheless could continue in
normal operation without undue risk to the p0lic health and safety (10 CFR Part 100,
Appendix A, Ill(c)). The 0.15g value assigned to the OBE by the seismic criteria pertaining to
the Trojan facihty,is not in present dispute.s

!
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He objective of the proposed modifications is to substantially
restore Ge seismic margins and conservatisms intended in the original
design. Such are relied upon to account for uncertainties in analysis, design

"" and construction as well as assuring that older plants, such as Trojan, do
not need to be backfitted to meet newly-generated seismic design !

requirements that may be more stringent than those usually required (Staff
Exh.17A, at p. 3).

C. DESCRIPTION OF PROPOSED MODIFICATIONS
Re proposed modifications to the Control Building include four new

structural elements: three parallel walls running in the North-South
| direction and a steel plate added to the west wall. The railroad bay through

the Control Building will be closed off by two of these walls, and the third
wall is an interior wall crossing the current railroad bay (Licensee Exh. 24,
1.2.6, 3.2.1; Licensee E;:h. 28, at p.10; Staff Exh.13A, at p. 6,20; Tr. 3703-
05 (Anderson)). The four new structural elements proposed are:

(1) Adding an interior shear wall on column line N in the Control
Building railroad bay structurally connected to shear walls at
column lines 41 and 46 and to the underside of the floor slab at
elevation 65 feet (Licensee Exh. 24, at pp. 3-3; Licensee Exh. 27, at
pp. 8,9).

(2) Adding a shear wall on column line R in the Control Building
railroad bay structurally connected by bolts and grouted reinforce-
ment steel to the existing north and west walls of the Control
Building (Licensee Exh. 24, pp. 3-2,4-5; Licensee Exh. 27, at pp. 9-

10).
(3) Adding a shear wall along column line N in the Control Building

railroad bay structurally connected by high-strength bolts and
grouted reinforcement steel to the existing N line wall above
elevation 65 feet and the walls at columi: lines 41 and 46 (Licensee
Exh. 24, pp. 3-2,4-8; Licensee Exh. 27, at p. I1).

.

(4) Adding a three-inch thick steel plate'onto the outside face of the R
line wall to further strengthen the west wall of the Control Building
extending from column line 41 to beyond colurrn line 46 and
between elevations 59 feet 3 inches and 97 feet 3 inches widi
structural connections to the existing R line wall by the use of high-
strength steel through-bolts (Licensee Exh. 24, Fig. 3.1-2; Licensee
Exh. 27, at p.10).

He addition of these four structural elements will add strength directly to
the areas of the Control Building where the inherent structural weaknesses

i: were brought about primarily by the railroad bay openings.
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In addition to the four new structural elements, structural improvements-

will be made at several locations involving welding of beam-column
connections and connecting of discontinuous reinforcing steel. The six
structural improvements proposed are:

(1) Welding of existing bolted beam-column connections on the south;
,

| side of column 46-N beneath elevation 77 feet.
! (2) Welding of existing bolted beam-column connections on the south

~

side of column 46-N beneath elevation 93 feet.
(3) Making the existing horizontal reinforcing steel continuous at the

followinglocations:
(a) In the 41 line wall at column line Q between elevations 45 feet

and 65 feet.

(b) In the 46 line wall at column line N between elevations 45 feet
'

and 61 feet,

(c) In the 55 line wall at column line Q between elevations 45 feet
[ and 61 feet, and -

(d) In the 55 line wall at column line N between elevations 45 feet
and 61 feet. .

Making the existing horizontal reinforcing steel continuous requires
~

removal of existing block and parts of the concrete core in walls to
expose the reinforcing steel (Licensee Exh. 27, at pp.12,13).
Certain ancillary work, not a part of the structural enhancement of the

Building Complex, will be performed in addition to the major structural
work described. These include: modifications to safety-related equip-
ment, compone-ts, and piping necessary for their seismic qualifications to
the new building response spectra, installation of a new louvered section in
the Turbine Building wall along column line 41, relocation of the existing
Turbine Building roll-up door between column lines S' and T west to
column line U to provide an air supply for the emergency diesel generators
after closing off the railroad bay, alteration of the railroad spur outside of
the Control Building, and installation of a new floor slab at elevatior' 54
feet 6 inches in the closed-off portion of the railroad bay to accomm.xiate
use of that area as office space (Licensee Exh. 27, at pp.13-14).

D. STRUCTURAL ADEQUACY OF THE MODIFIED COMPLEX
Among other things, the May 26, 1978 Order for Modification of

License requires that the Control Building be brought into substautial
compliance with Technical Specification 5.7.1,,of the Trojan Operating
License and to restore the intended design margins of that Technical

4 Specifications such that: (a) the Control Building OBE capacity of 0.15g,

|
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is met using 2% damping (FSAR Table 3.7.1); (b) the Control Building
OBE capacity of 0.15g and SSE capability of 0.25g are met using a yield

_,

strength for reinforcing steel of 40,000 psi (FSAR 3.8.1.3.3); and (c) the
masonry portions of the Control Building walls comply with Uniform
Building Code (UBC) requirements for reinforced grouted masonry (FSAR
3.8.1.4).

1. Criteria for Deter =Ining Structural Adequacy

| The criteria for determining structural adeque:y of both the unmodi-
fled and modified Control Building are complicated by the fact that the
major shear walls of the Building Complex are generally composite walls
consisting of a reinforced concrete core placed between two layers of
reinforced grouted masonry. The provisions of the UBC applicable to
masonry are not applicable to the combination of masonry and concrete
making up the composite walls. The UBC does provide for use of testing as
an alternative to the code formulas."

. a. Determlaing Structural Adequacy
i

The appropriate criteria by which it can be determined whether the
_

requirements of the May 26,1978 Order for Modification of License are
met include: (1) the specifications listed therein are used in the analytical
model; (2)it is demonstrated that the modifications would bring substantial
compliance with the seismic design requirements of the Trojan FSAR as
referenced by Technical Specifications 5.7.1; and (3) where substantial
literal compliance with those requirements is not possible due to,the type of
building construction, then conservative engineering judgments using
alternative equivalent methodology are used.

The capacities of the new reinforced concrete walls and the new steel
plate to be added are determined by two codes not referenced in FSAR 3.8,
ACI 318-77 Code and AISC Manual of Steel Construction,7th Edition,
respectively. Their use is consistent with that section's requirements,

8'For example, existing codes do not deal with the type of construction prteent in the Complex
in which a steel frame is embedded in composite walls (Tr. 4420 (Bresler)). Composite walls, as
used at Trojan are not addressed by the UBC (I i<*=e Exh. 28, at p. 28; lacensee Exh. 30;

- Staft Exh.17A, at pp. 4142). Consequently, the requirement in FSAR 3.8.l.5 that " concrete
block walls" be dengaed to UBC requirements for masonry cannot be met for the composite
walls of the Complex for which there is no apphcable code provimons (f ==a- Exh. 29, at p.
48). Instead,in the absence c,f specific code provisaons for composite walls, a test program was
utilized to provide the information and capacity criteria that balding codes would have

|
provided (IJcensee Exh. 28, at p. 25; lacensee Exh. 29A, at pp. 54).

I
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regarding these maErials (Licensee Exh. 28, at p. 47; StafT Exh.13A, at p.
69,4.2.1; Tr. 4405 (White)).

_ _.

b. 43==Ic Input for the Analytical Model

The seismic input criteria for use with the analytical model were ,

provided for in the FSAR 3.7, and all such specifications were used
accordingly except for the derivation of the floor response spectra. A,new
artificial time history with different frequency intervals from that specified
in the FSAR was developed, which better characterizes the motion
dxribed by the ground response spectra. The new frequency intervals
selected for the ground response spectra are in accordance with current -

g
p ractices as set forth in Regulatory Guide 1.122. A reassuring result is that
the new floor response spectra enclose the one used for t~ originial seismic

design of the Building Complex.

2. IE * * ; Structural Ai -- y of the Modified Building Complex7

The modified Building Complex was modeled and analyzed, with the
three dimensional finite element STARDYNE computer program used for
evalua' ion of the current unmodified Building Complex for interim
operatica (Partial Initial Decision, 8 NRC 717, at pp. 730-33). His model
generates loads, displacements and floor response spectra using the-

,

specified seismic input discussed above (Licensee Exh. 28, at p. 36).
The determination of the structural strengths (capacities) of the

| composite walls unique to the Control Building was derived from test
,

results, with proper application to the individual wall panels in the modified
Building Complex provided as an alternative in the UBC. The various
potential effects on the collection of wall panels of having t' - steel frame
embedded in the composite walls were also assessed and ac- mted for in

|

the analytical model. Similarly, the added walls and steel plates were
analyzed to assure that the appropriate amounts of shear wall capacities

- would be realized.

a. De STARDYNE Analytical Model

The analytical model was based on actual knowledge of the distribu-
i

tion of mass within the Building Complex, auf the requirements of FSARI

3.7 with respect to lumping masses were complied with (licensee Exh. 28, at
pp. 37,40; Staff Exh.13A, at p.12,3.2.1.2.2). The stiffness of the structural
elements in the model was based on material properties of those elements

,
(Licensee Exh. 24, App. B, at B-5 to B-5-c).

'W
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The analytical model essumes linear clastic behavior and does not
directly model potential nonlinear behavior. Nonlinear, behavior, in turn,

'

could result in a reduction of stifTness of the structural elements, a change
in its natural frequency, and a potential for change in the seismic loads ;"'
imposed on the structure er a whole (Licensee Exh. 28, at p. 22; Licensee
Exh. 29A, pp.13-14). A recuction in stiffness will also result in an increase '

in displacement. The change in building frequency afTects floor response
spectra and may therefore afTect seismic qualifications of equipment,'
components and piping (licensee Exh. 28, pp. 29-30).

The potential nonlinsar behavior was evaluated using the STAR-
DYNE analytical model through additional iterative analyses and postpro-
cessing of the results predicted by the linear clastic model (Licensee Exh.
28, at p. 39; Tr. 4422-23(Bresler)). Hus, the effects of nonlinearities and
stiffness degradation were accounted for with appropriate broadening of
the floor response spectra (Licensee Exh. 28, at pp. 38-39,72; Tr. 4385-86
(White)). kcluded in the analysis were the effects of cyclic loading from
earthquakes and resulting cyclic degradation previously verified in the wall
test program (StafT Exh.13A, at pp.15-16,3.2.1.2.18). He resulting seismic
analysis was performed in accordance with the applicable FSAR criteria on
seismic system analysis (Staff Exh.13A, at pp.10-15).

I
b. Sources of Nonlinearity Accounted For

-

The sources of nonlinear behavior considered by the Licensee included
cracking that develops in the concrete of the wall panels (Licensee Exh. 28,
at pp. 33-34) and potential lack of connectivity between wall panels which
are partially separated by embedded steel columns (Licensee Exh. 28, at p.

| The nonlinear behavior of the cracking in the concrete wall panel was
accounted for through the use of stiffness reduction factors derived from

,

the results of the Licensee's test program (Licensee Exh. 28, at pp. 35,38,40
and 44; Licensee Exh. 24, App. B, at B-5-c, B-5-d; StafT Exh.13A, at p. 62,

i 5.1). Because the stiffness reduction is a function of shear and normal
stresses, iterative STARDYNE analyses were performed to evaluate the
appropriate reduced stifTness properties (Staff Exh.13A, at p. 63, 5.1.1;
Licensee Exh. 28, at pp. 38,44).

The potential lack of connectivity between wall panels resulted in
further investigation of three related variables - the amount of vertical

'

reinforcement from the beam-column connections of the steel frammg
system used in determining stifTness in the model, the normal stress,

parameter in determining stifTness, and the overall bending parallel to the

92,
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component of the earthquake being considered tending to change stiff-
nesses at each end of the wall.

The Licensee initially used the embedded steel frame as vertical
reinforcement in the analytical model (Licensee Exb. 28, at pp. 40-41). To..

remove the concern of the efTect of this potential nonlinearity, the Licensee
_ submitted an evaluation indicating the impact of neglecting the contribu-

tion of the beam-column connections to stiffness with appropriate consider-
ation for the result (Staff Exh.13A, at pp. 63-64, 5.1.1.1; Licensee Exh.
25U; Lici.nsee Exh. 28, at pp. 67-69; Licensee Exh. 33).

The Licensee concluded that the normal stress parameter contributing
to wall stifTness consisted of the dead load of the portions of the wall above

g the elevation under consideration (Licensee Exh. 28, at pp. 41-42). The
potential effects for reducing this dead load considered we e the effects of
creep and shrinkage, stiffening of beams due to encasement is concrete and
the effect of changes in mean wall temperatures for exterier walls. The
potential effect for increasing the dead load considered was the vertical
growth in the wall panels in an earthquake due to the develepment of
flexural cracking. The vertical growth was found to more than compensate
for the potential reduction factors even when panels were subjected to stress
cycles (Licensee Exh. 25Q, Attch. 4; Licensee Exh. 25U; Licensee Exh 28,
at pp. 43,70; Licensee Exh. 32; Licensee Exh. 33).

Seismic loads create a nonlinear " gross bending efTect" which tends to
increase compressive load on one end of a wall which is parallel to the-

component of the earthquake and to decrease the available normal stress on
the other end of that wall. This, in turn, results in an increase and decrease
in wall stifTness in the local wall areas,(Licensee Exh. 28, at p. 43; Licensee
Exh. 29A, pp.13-15; Staft Exh.13A, at pp. 66, 68, 5.1.1.3). Although the
STARDYNE analysis did not account for this gross bending behavior,
evaluations by the Licensee assured that overall stiffness would not change
substantially (Licensee Exh. 28, at p. 43; Licensee Exh. 29A, pp.13-15;
Licensee Exh. 25Q, Attch.1,2 and 9; Licensee Exh. 32; Staff Exh.17A, at
pp. 29-30).

|
~

c. a.~..,%
|

The STARDYNE linear clastic analysis predicted the magnitude of the
seismic loads to be resisted by the modified Building Complex and
predicted the distribution of such loads among the various structural

|
elements of the modified Building Complex (Licensee Exh. 24, at py. 3-11,

| 3.3.1). Postprocessing of results, iterative calculational cycles, and supple-
| mental analyses performed, as described above, have accounted for the

effects on predicted loads of the influence of stiffness reduction.
i

|
'
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The relative load distributions among the major shear walls will not be
changed by the stiffness reduction from dead load reduction and neglecting
the beam-column connections (Licensee Exh. 28, at pp. 31,45). Reductions
in stifTness due to gross bending effect will be offset by an associated

- ~ '
,

. change in shear capacity to satisfactorily account for potential shifting of
load from panels on the tension side of a wall to panels on the compression
side (Licensee Exh. 25Q, Attch.1; Licensee Exh. 28, p. 70).

An overall reduction in the stifTness of the modified Building Complex
due to potential nonlinear behavior would not result in a significant
increase in the total inertia forces to be resisted by the structure, since the
natural frequency of the modified complex approximates the frequency
which corresponds to the peak of the ground response spectra (Licensee
Exh. 28, at pp. 30,38-39,45-46; Tr. 4424-25 (Holley)).

d. Capacities Determination

*

The composite wall capacities were determined by the Licensee by use
of testing as provided in UBC 106 and 107 (Licensee Exh. 28, at p. 48;
Licensee Exh. 29A, at pp. 5-6; Licensee Exh. 30; StafT Exh.17A, at pp. 41,
42; Tr. 4420 (Bresler)). The Licensee derived capacity criteria from the
results of a test prograrn using 23 test specunens which simulated the

f parameters of the existing walls of the Building Complex (Licensee Exh. 24,

j App. A., at A-1 to A-5). The materials of construction, the aspect ratio and,

the thickness of test specimens were similar to those of the actual walls in
the Building Complex (Licensee Exh. 30; StafT Exh.17A, at p. 45).

The test program was adequate to provide valid information on the
behavior of composite walls and allow the derivation and verification of
capacity criteria (Licensee Exh. 28, pp. 25-26; Tr. 4468 (Laursen); Licensee
Exh. 29 A, at p. 8; Tr. 4431,4444 (Bresler); Tr. 4431-32 (Holley)).

The behavioral characteristics of the test specimens were used to
develop a theoretical double curvature shear capacity ofindividust wall
panels as a function of the percentage of vertical reinforcing steel and the
vertical or dead load acting on the wall. Capacities derived by application
of this equation ignored the bond between the steel columns and the
composite walls (Licensee Exh. 28, at p. 49). This reflects at least the sam:
level of conservatism as code Equations (Tr. 4431 (Brester)).

To arrive at capacity values, the Licensee calculated the double
curvature capacities of the individual wall panels for a given wall using the
theoretical flexural equation. Each individual wall panel's diagonal tension

'

capacity was also computed based on the lower bound diagonal tension
capacities derived from the test results. The lower of the panel's double
curvature and diagonal tension capacities multiplied by an appropriate

#
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capacity reduction factor, was then considered to be the ultimate seismic
capacity of the panel. He ultimate seismic capacity of an emire wall was
then obtained by summation of the capacities of individual panels
(Licensee Exh. 24, at pp. 3-18-b to c,3.9.2.2, Table 3.5-1 and 2, Figs. 3.5-6

. . . _

to 11; Oregon Exh. 2, at p. 7; Tr. 4445 (Holley), 4445-56 (Bresler), 4468
(Laursen)).

- After later evaluations were requested by the Staff, further capacity
calculations were made such that the capacity projected for a given wall be
selected as the lowest capacity for any of four potential modes including
single curvature flexural and sliding failure in addition to the double
curvature flexural and diagonal tension failure capacities. Potential dead
load reductions were also considered in the determination of the walls
sliding and the single and double curvature capacities (Staff Exh.13A, pp.
71-74, 5.2.2.1). Licensee satisfied the Staffs concerns in these areas
(Licensee Exh. 25U, Attch.1; Licensee Exh. 28, at p. 53, 55, 77, 79;
Licensee Exh. 30; Licensee Exh. 32; Licensee Exh. 33; Staff Exh.17A, at p.

31).
In all determinations of capacities, the design strength of the

reinforcing steel and the design strength of concrete were used even though
tests have shown that actual strengths are larger than the design strengths
(Licensee Exh. 24, at pp. 3-18-e, 3-23, 3-27, 3.4.2.2, 3.6.1.2, 3.6.2; Licensee
Exh. 28, at p. 46).

The transfer of shear forces from existing structural elements to the-

new ones will utilize a post tensioned boltfystem to clamp the new and the
old together and roughening of the adjacent surfaces to assure adequate
functional resistance. He resultir.g combinatian should assure the full
capacities of the new walls (Licensee Exh. 28, at p. 47; Licensee Exh. 33;
Staff Exh.13A, pp. 69-70, 5.2.1; Tr. 4365 (White), 4519-2 I (Brochl)).

e. Comparison of Capacities to Imeds
.

The capacity of the modified Building Complex to resist both the SSE
~ aad the OBE must be established. Since the OBE governs the design of the

B.tilding Complex and satisfaction of the OBE design criteria would also
constitute satisfaction of the SSE design criteria, the controlling load
combination and acceptance criterion is that of the OBE (Licensee Exh. 24,
at pp. 2-1, 3-20, 2.1, 3.5; Staff Exh.13A, at pp.17-18, 3.2.2.1.3). His
criterion requires that there exist a margin of 40% between the calculated

-- loads and the corresponding ultimate capadties of the modiGed Building
Complex (Licensee Exh. 28, at p. 58; Tr. 4423-24 (Holley)).

Capacity to force comparisons show that all but two of the minor shear
walls in the modified Building Complex had a margin of at least 40%

,
,
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between ultimate capacity and unfactored OBE loads (Licensee Exh. 24, at

j
pp. 3-21). Each of these two minor shear walls contributes a very small

I percentage of the total shear capacity of the Building Complex. Loads
predicted but not carried by these two walls were readily shown to
redistribute to the adjacent major shear walls (Licensee Exh. 28, at p. 39;
Licensee Exh. 30). Moreover, now substantial deterioration of these walls
would be expected from an SSE (Oregon Exh. 2, at pp. 7-8; Licensee Exh.

i 28, p. 25; Licensee Exh. 30; Tr. 4362-53 (White)), and no equipment would
l be impacted by any wall degradation that might potentially take place

(StafiExh.13A, at p. 83,5.12).
The StafT requested further evaluations of seismic capability assuming

} further conservatisms of wall capability, i.e., single curvature and sliding
h capacity failures, neglecting contributions of beam-column connections in

determination of stiffness, the gross bending efTect on stiffness and load
distributions, and reduced coefficient of friction for the bolted connectons
for the R-line and N'-line walls. Since most of these might have their
impacts on the seismic capabilities of the added shear walls on N-line, N'-

| line and R-line, the added conservative analysis does reassure that the
intended capability does exist (Tr. 3532,4369-70 (Chang-Lo); Licensee Exh.
28, at pp. 59-60; Licensee Exh. 25U, Attch.1,4; Licensee Exh. 25Q, Attch.
1; Licensee Exh. 32; Licensee Exh. 33; Staff Exh.17A, at pp. 27,38-40).

The evidence shows that the potential effects of these uncertainties in
behavior and in the application of test results to predict behavior and
capacities have been properly accounted for by these additional analyses

*

and evaluations performed by the Licensee (Staff Exh.17A, at pp. 35,39-
40). The results show that capacity to force ratios for some individual wall
panels for the unfactored OBE may fall below 1.4 for the worst possiHe
combinations of dead load reduction, gross bending and single and double
curvature behavior. However, redistribution of forces in the wall will occur
so that the capacity to force ratio for the entire wall will not be less than 1.4.
'nus the walls will maintain substantial margins in capacity even when
uncertainties in structural behavior and application of test results are
accounted for by analyzing the worst possible combinations ofloading and
structural behavior (Staff Exh.17A, at pp. 39-40).

f. Building L*,.' ,_;.

Consideration of building displacements is necessary to verify that (1)
adequate clearance exists between adjacent structures so that any displace-,,

, ments induced by an earthquake (interstructure displacements) will not

| result in contact of, and physical damage to the adjacent stinctures and (2)
'

'

neither relative displacements between stories of a buildeg (interstory

; . :mr
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displacement) nor interstructure displacements will adversely affect equip-
ment that is attached to more than one story or which runs between

i buildings.
The displacements for the modified Building Complex were deter-

mined as part of the output of the STARDYNE analysis used to determine
structural adequacy (Licensee Exh. 28, at p. 60). The STARDYNE analysis

i provided elastically calculated displacements which accounted for the-

nonlinearities due to the material characteristics of J * walls. Supplemental
calculations were performed to account for the additonal nonlinearities
considered under structural adequacy evaluations dia :ussed previously.
These additional nonlinearities would result in calculsad displacements

g increased by a factor of 2.1 over that calculated initially for the modified
Building Complex (Licensee Exh. 28, at p. 80; Licensee Exh. 25U; Stafi
Exh.17A, at p. 32).

The structures adjacent, but not connected to, the Building Complex
are the Containment and the Turbine Buildings. The difTerence between the
available clearance and the sum of calculated displacements multiplied by
2.1 for the Building complex-Containment Building interface is quite large
and do not present any potential for impacts during an SSE (Licensee Exh.
25H).

The available clearance at the interface between the Control and
Turbine Buildings in the modified Building Complex will be reduced at
elevations 69 feet and 93 feet by the addition of the steel plate to the west,

wall of the Control Building (Licensee Exh. 25E). By removal of a part of a
concrete floor slab at elevation 69 feet and of part of the flange of a steel
girder at elevation 93 feet in the Turbine Building, the resulting clearances
between the Buildings at these levels are respectively at least 2.5 inches and
2.0 inches (Staff Exh.17A, at p. 52; Licensee Exh. 28, pp. 61-63). Even after
including the added factor of 2.1, there is ample clearance since maximum
reduction in gap is 0.29 inches and 1.10 inches, respectively, at the 69 feet
and 93 feet levels between the Control and Turbine Buildings (Licensee
Exh. 28, at pp. 61-63).

|
g. Influence of the Wall Problem on Stnetural Integrity

Evidence concerning the wall problem included results of the short
term test program. Collar-joint shear stresses for standard weight double-
block walls were within the range assumed by Licensee, but for heavy-
weight block walls they were less than expected though still greater than the
postulated allowable value. Licensecs' witnesses explained that there are no

| heavyweight double-block walls in th'e Control Building that tre relied on
I in the STARDYNE model and that the heavyweight block walls in the
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j Building Complex as a whole contribute less than 2.5% to the total shear
resistance of the Building Complex (Tr. 4893-94, 4729). This effect on
structural integrity is therefore considered negligible, but there remains the j

matter of adequately supported safety-related piping, discussedpost. ;

._ ,

b. Conclusions of Structural Adequacy

The Board concludes that a thorough and extensive analysis has been
made of the modified Building Complex and the efTects unde gone in the

I event of an SSE or OBE. Specifically, the Board finds:
)
( (1) That an appropriate seismic input criterion is used in the analytical
I model;

(2) that the STARDYNE analytical model, augmented to include the
effects of nonlinearities and repetitive earthquake events was an
appropriate and acceptable model;

g (3) That tppropriate seismic analyses were performed resulting in a
g conservative assessment of the behavior of the modified complex ,

'

|
subjected to OBE and SSE events;

(4) That the seismic loads for the modified Building Complex have
g

been adequately determined taking into consideration the appro-
priate potential nonlinear behaviors;

(5) That the capacities of the walls of the modified Building Complex !,

I were properly determined through appropriately derived character-
istics based on test results and through proper consideration of
potential behavior unique to the wall construction; ;

(6)'Ihat the assessment of the capacity to force ratios for individual
walls and wall panels was appropriate to meet the criteria
previously stated (II-D, supra );

(7) that the relative displacements between the Building Complex and
adjacent structures have been properly assessed and that the
available clearances are sufficient to preclude building contact in
the event of an OBE or SSE; and

(8) That the effect of the " Wall Problem" on structural integrity of the |

Building Complexis negligible.

1
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3. Seismic Qualifications of F, ', 7 ( dF is and %

To satisfy the criteria for determining the adequacy of the
modificatioris, the safety-relatedo equipment, components and piping in
the modified Building Complex must be seismically qualified to withstand

*

the OBE and SSE and continue to operate satisfactorily. The method of
seismic qualification to the original ground level response spectra at

| elevation 45 feet which was specified in FSAR 3.7,3 o and 3.10 was also
used to determine the seismic qualifications of equipment, components and'

piping for the modified Building Complex (Licensee Exh. 24, App. B, at B-
1,1.2; Licensee Exh. 28, at p. 64). s

a. Floor Response Spectra

The SSE floor response spectra for these floors in the as-built
Building Complex above ground level were redeveloped during Phase I of
these proceedings to account for changes in the Building Cornplex response
due to the design deficiencies. They must again be redeveloped due to the
proposed modifications. Although the OBE response spectra were not
addressed in Phase I of these proceedings, they must now be developed to
account for changes in Building Complex response due to both the design
deficiences and the proposed modifications.

_

The new OBE and SSE floor response spectra have been generated
using the artificial time history and frequency intervals previously described

; (ll-D-1-b, supra ) and the STAE DYNE model (Licensee Exh. 24, App. B.,

|
st B-2, B-3,2.2.1.1,2.2.1.2).The resulting response spectra curves were ' hen
broadened to account for variations in mass and for variations in atffness'

due to variations in the modulus of elasticity and in thb stiffness reduction
factors due to dead load, shear stress and operimental uncertainties. The
response spectra curves were also broadened on the low frequency side of
the response spectra to account for potential reduction in stiffness due to

-

the postulated occurrence of multiple earthquakes, the potential dead load
reductions, exclusions of the beam-column connections from vertical
reinforcement ratios, the potential influence of gross bending and potential
vertical slip along the embedded columns (Licensee Exh. 24, App. B, at B-5-
e, B-5-f, 2.2.1.4; StafT Exh.17A, at p. 34). These effects accumulatively
result in a total broadening of 41% on the low side and 10% on the high side

u" Safety-related" refers to equipment, components and piping to be seisnucally quatifhd as
| identified in 10 CFR Part 50, Appendix B and further identirsed in Regulator * Guide 1.26,

Revision 3 end 1.29, Revision 3 (l.icensee Exh. 28, at p. 64; I - Exh. 24, at B-1).

7.-
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of the peaks of the response spectra associated with the structural
frequencies (Licensee Exh. 25U; Licensee Exh. 28, at p. 81).

b. Qualifications of Safety-Related Equipment, C---;:- :-sts and Piping
. _ . . . .

Licensee has inade a commitment to evaluate the seismic qualifica-
tion of all safety-related equipment, components and piping in the Building
Complex using the revised response spectra developed above. Modifica-
tions will be implemented to assure qualifications based on these evalu-
ations (Licensee Exh. 24, at pp. 4-4,4-8,5-1,4.2.1,4.2.5,5.2; Licensee Exh.
24, App. B, I,3-6; Licensee Exh. 25G; Licensee Exh. 27, at p.13; Licensee ;
Exh. 28, pp. 64-65a).

i
j

c. Influence of the Wall Problem on Equipment Qualification

Much of the safety-related equipment that had been supported by
double-block walls, generally piping required for shutdown in the ever t of I
an earthquake, has either been through-bolted or anchored elsewhere (Tr. .

| 4698). But the disputed value of acceptable collar-joint shear strength of the
! heavyweight block walls casts uncertainty on seismic qualification of

equipment that is still supported there. Consequently, Licensee agreed to
; resolve remaining misgivings of the Staff before operation is resumed after
j the current shutdown for refueling, and proposed modifications to_

accomplish this (Tr. 4695-97,4699,4742-44). Staffs witnesses testified that
the parties were converging on an acceptable analytic procedure, that the
Licensee's proposed method of strengthening double-block walls seemed |
appropriate, and that long term tests related to collar joint shear stress may l

be unnecessary (Tr. 4546-47,4792-98). Licensee has agreed to confirmatory
testing of support anchors in double-block walls, although loads have been
reduced (Tr. 4701-02,4743-45).

In view of the Licensee's agreement to resolve remaining double-
block v all issues before resuming operation, and the negligible influence ofi

these walls on structural adequacy, the Board is persuaded that the wall
problem has been explored adequately.

d. Conclusions on Seismic Qualifications of Safety Related Equipament.

The Board finds that the implementation of modifications deter-
--

mined by application of the revised response spectra to all safety related
equipment, components and piping in the Building Complex will bring
compliance with FSAR' requirements and Technical Specifications 5.7.1.

100
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4. Conclusions on Meeting the Criteria for Structural Adequacy of the

Modified Building Complex

The evidence shows that the evaluations of the proposed modifica-
tions of the Building Complex and the safety-related equipment contained
therein have been made appropriately to assure, upon completion of"

implementation of the resulting modification, that the criteria established
previously (II-D-1, sup a ) will be satisfied.

This conclusion was supported by three technical experts testifying
at the hearing who did not participate in the detailed design of the proposed
modifications. Professors Myle J. Holley and Boris Bresler found the
analysis and criteria for the structural design and evaluation to be both
reasonable and appropriate, and that the criteria had been applied properly
to the walls of the Building Complex.They concluded that the modification

,'

,
design, in theirjudgment, would bring the Control Building into substantial

f compliance with the originally intended design (Licensee Exh. 29A, p.17;
l Tr. 4422-23, 4445-46 (Bresler and Holley)). Professor Haro!d Laursen

concluded that the proposed modifications would restore it e major shear
walls to necessary margins of capacity (Oregon Exh. 2, at pp. 7 9; Tr. 4469-

70 (Laursen)).
In addition, the Staff testified that the Licensee has properly.

accounted for the limitations in STARDYNE and for uncertainties in
structural behavior and in applying the test program results with the results
that the proposed modifications will substantially restore the seismic

|
margins and bring the Control Building into substantial compliance with-

the requirements of the Trojan License (Staff Exh.17A, at pp. 39,54-55).
Based on the uncontroverted evidence in this hearing, the Board

finds that the proposed modifications satisfy the required criteria stated
earlier and that they are adequate from a safety standpoint. Upon satisfying-

that implementation of the modifications can be accomplished in a safe
manner, the proposed modifications to the Control Building should be
implemented.

E. MODIFICATION WORK AND EFFECIS ON SAFETY OF
| PLANT OPERATION

With the exception of installation of massive plate 8, the plant is
expec?.ed to be in operation during the Control Building modification work.
The possible influer:ce on safe operation was examined in detail and
protective measures were devised where appropriate. Objectives were to
protect safety-related equipment from mechanical damage and deleterious

|
-'- effects of dust and vibration, to prevent interference with operation by

noise or Control Room traffic, and to maintain seismic qualification of

<,
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O equipment and efTective emergency procedures including access for fire j
protection'and for safe shutdown in the event of an earthquake. ;

Major activities, placement of new concrete walls, installation of steel j
plates on the west wall of the Control Building, and exposure andjoining of !

steel columns and beams, are described below and protective measures are |

I specified. l

, ...

1. Placement of Concrete Walls

The concrete walls to close the former railroad bay of the Control
Building, and to provide internal structure are poured as an early stage of
modification. Footings for these walls must be placed around piping and a {
cable duct bank that are below grade. For protection, the duct will bc ),

covered with compressible backfill and the pipe will be enclosed in sleeves j
(Licensee Exh. 27, at pp.18-19; Tr. 3772-76). Forms for the concrete imply '

the temporary presence of combustible material that will be taken into !

consideration for fire protection. The forms for the east wall will frame
battery room ducts such that ventilation will be maintained (Licensee Exh.
27, at p. 40). Otherwise, no safety-related equipment will be disturbed. '

Steel plates I to 3, positioned as discusssed below, will constitute
part of the form for the west wall (Licensee Exh. 27, at pp. 47-48). The new
walls will bejoined to thd existing structure by means of bolts and grouted
rebar (Licensee Exh. 27, at pp. 8-13).

l

2. Installation of Steel Plates.

Preliminaries to plate installation include the following: Concrete
floor slabs and steel girder flanges of the Turbine Building will be trimmed
to provide space for the plates and to maintain clearance to the Control l

*

Building with the plates in place (Tr. 3758, 4606-07). Holes for bolts to |
secure the plates, drilled through the west wall of the Control Building, will
be positioned to avoid reinforcing steel. Finally, the hole pattern will be
transferred to the plates and matching bolt holes drilled in the shop.

Eight three-inch thick steel plates are sequentially brought into
place through the Turbine Building, raised to the turbine floor (El. 94 feet),
jockeyed into position, and lowered into place against the west wall of the
Control Building. They are secured by bolts through the wall (into the wall
for plate 7) and joined by welding to form a single reinforcing plate

[ (Licensee Exh. 27; Tr. 3962 68). Equipment to be protected during this i
i process consists of four groups of cable trays that pass underneath from the |

Control Building to the Turbine Building, and the duct bank and piping
below ground level. For the first seven plates, ranging in weight from 2,700

102,
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-- to 24,000 pounds, margins of safety on handling equipment will be at least a

factor of five, and the effect of accidental dropping along the west wall will j
be limited by energy-absorbing material. With an additional license j

requirement for installation of plate 7 (Staff Exh.13A, at p. 90), the Staff'

._
agrees that these plates may be installed while the plant is operating (Tr.
4666-67).

Seismic efTects added to a drop of plate 8, however, introduce
uncertainty in safe plant shutdown if required during handling of that
47,000-pound plate. For this reason, the plant will be shut down while plate
8 is being moved into position and secured to the west wall (StafT Exh. ISA,
at pp.19-24). Special protection includes an A-frame support to prevent the
plate from falling if the crane support should fail while the plate is being
moved into position (Tr. 3976), cribbing on the floor, cribbing to prevent an
accidental drop of more than two inches while the plate is lowered into
position, and energy-absorbing material to mitigate the effect of a two-inch
drop (Licensee Exh. 27, at p. 54, Tr. 3922-23).

3. Welding Beam-Column G - :-%:=s and Reber

The six " structural improvements," welding beam-column connec-
tions in two locations and Cadwelding rebar in four locations, require
exposure of the steel by removal of concrete and block.eTo the extent
practicable, this will be done outside the Control Building or in the former
railroad bay. Nevertheless, there are locations where cables in trays may be-

subject to damage from dislodged fragments or dropped tools unless
protected (Licensee Exh. 27, at pp. 24-27).

,

l Because simultaneous exposure in all six locations could reduce
seismic resistance unacceptably, the Licensee proposes two alternative work
sequences in which structural capacity is restored in each of five phases
before proceeding to the next phase (Tr. 3708-12). Evidence demonstrates
that either sequence will maintain adequate resistance to the 0.25g SSE (Tr.
3906,4463-65,4620,4658).

4. Protection of Equipment During Moodication

Safety-related equipment within modification work areas consists
primarily of cables in trays. During trimming of Turbine Building floorsL

and steel flanges, drilling holes for bolts that support steel plates,
installation of bolts and washers, and exposing steel for. welding, nearby

. , -- cables will be protected from dropped fragments, components or tools.This| ;! will be accomplished by steel covers for cable trays and by scafrolds under
massive pieces such as steel washers while being positioned (Licensee Exh.

'
!
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0 27, at pp. 24-30). Temporary openings through which tornado-driven
missiles might enter will be closed by shields satisfying FSAR criteria,

| (Licensee Exh. 27, at pp. 27-28; Staff Exh. ISA, at pp. 31-32).
Equipment to be protected from dust generation during the above

,

1 operations extends to electrical relays in the Control Room and equipment
in the Switchgear Room. Methods of protection will include water sprays
on drills and collectors, temporary enclosures about work areas, and, if
necessary, fans and ducts (Licensee Exh. 27, at p. 31 and 38; Tr. 3786-88).

Because of seismic qualification, vibration is not expected to
influence safety-related equipment.

5. Maintenance of Fire Protection During Modification

~

The modification work can complicate fire protection in the following
ways: There will be additional combustible material such as forms for
new concrete walls, temporary enclosures for dust control, and scaffolds
and wooden cribbing to limit accidental dropping of steel plates and
washers. Splatter from welding or slag from flame cutting could ignite
combustibles. Some fire barriers will be penetrated by bolt holes or
openings to expose steel. Finally, access paths for fire-fighting could be
blocked by the extra workers and equipment that will be required.

Whenever wood is in the neighborhood of safety-related equipment,
. fire extinguishers will be nearby and the area will be inspected at least
hourly by a fire patrol (Licensee Exh. 27, at pp. 35-36; Staff Exh.13A, at
pp. 26-27; StafT Exh.14, at pp. 22-23). Where possible, wood will be*

removed beforehand from any area where there is to be welding or cutting
(Tr. 3932).

A special permit is required for welding or flame cutting. This
permit provides for a fire watch near the work that must remain at least 30
minutes after completion. It also requires protection of equipment and
cables, which will be accomplished by either fireproof blankets or
protective barriers between the work and equipment (Licensee Exh. 27, at
pp. 31-32; Tr. 3753. 3783-84 and 3889-90; Staff Exh.13A, at pp. 24-25;
StafT Exh.14, at pp.18-21).

Where fire barriers are breached by bolt holes, as in east and west
walls of the Control Building. the holes will be plugged temporarily until
bolts are installed. (This will also maintain Control Room ventilation.)
Where there are larger openings, as for exposure of columns for welding,
there will be either a continuous fire watch, or a temporary fire barrier, fire
detector, and a fire watch patrol (Licensee Exh. 27, at pp. 32-33; StafT Exh.
13A, at pp. 59-60).
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There will not be a large number of workers who might interfere,-, ,

with access for fire or other emergency, sixteen for installation of plate 8
and no more than eight for other tasks (Licensee Exh. 27, at p. 78). Training
of workers and supervisors will provide for evacuation to the Visitors
Information Center in the event of an einergency (Licensee Exh. 27, at pp.m

76-77). Two access routes are available to any area with equipment for
emergency operation and one always will be unobstructed by modification
work (Licensee Exh. 27, at p. 75; Staff Exh.13A, at pp. 28-29; StafT Exh.14,
at pp. 23-7).

The StatT has determined, and the Board agrees, that Licensee has
appropriate adminstrative means to satisfy Technical Specifications, pri-
marily fire protection and Control Room ventilation requirements, during

|
modification (StafT Exh.13A, at p. 60). ,

6. Prevention of Interference With Operator Actions By Modification
Work

In addition to potential interference with emergency action, as
discussed above, operators could be disturbed by workers in the Control
Room, or noise or dust from modification work.

There will be some drilling and bolting through Control Rcom
walls, but at a distance from controls and instrumentation. Although
drilling will be from outside the walls, workers who will collect water for

*
dust control and debris will be on the inside (Licensee Exh. 27, at pp. 31

[ and 38). The shift supervisor will prevent interference with operation by
workets or excessive noise, and the NRC's Resident Inspector s.lso may halt
work, if necessary, until tools or methods are changed to reduce noise
(Licensee Exh. 27, at p. 81; StafT Exh.13A, at pp. 49-50; Staff Exh.14, at
pp. 36-38). .

7. Seismic Qualification During Modification

The only modification work (including bolt hole effect) that could
reduce seismic resistance of the Building Complex significantly would be
the removal of concrete for exposing steel to be welded (Licensee Exh. 27,
at pp. 60-72). With the exception of a column at the new interior wall, these
modifications will be performed after the Control Building is strengthened

j by new walls and steel plate (Licensee Exh. 24, at pp. 4-6-a). Either
alternative sequence proposed by the Licensee for steel exposure and
replacement of concrete will maintain seismic capability of the Building
Complex (Licensee Exh. 27, at pp. 69-71; Staff Exh. ISA, at pp. 27-29;
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O Oregon Exh. 2, at pp. 9-10; Oregon Exh. 2A; Tr. 3708-10,3903-06,4341,
4461-66,4619-21).

'

- Temporary effects of modification work on the seismic qualification
of equipment are forestalled by the described measures to protect,

-

equipment and by plant shutdown during installation of plate 8 because of

~- ~

uncertain seismic effects (StafT Exh. ISA, at pp.19-24; Tr. 4019,4113). At
Intervenors' suggestion, both trains of equipment for maintaining cold
shutdown will be operable during installation of plate 8 (Tr. 4012,4305-07).

F. ADDIT 10NAL CHANGES RESULTING FROM THE
MODIFICATIONS

In addition to the modifications discussed above, there will be other
changes in existing features of the Building Complex: the changes

I brought about by closing off the railroad track through the Control-
Building and the reduction in size of the equipment hatch into the Electrical
Auxiliaries Room of the Control Building at elevation 65 feet.i

1. Relocatloa of Railroad Track From Castrol Building

Currently, the air intde path to the Emergency Diesel Generators
relies on an opening to the outside through the railroad bay in the Control
Building. Before the Control Building railroad bay is scaled off at column
line R, an alternate air intake system will be provided in the north wall of
the Turbine Building railroad bay. The design of the alternate air intake
was found to be adequate (Staff Exh.13A, at pp. 40-41; StafT Exh.14, at p.,

58, Licensee Exh. 24, at pp. 5-5; Licensee Exh. 25I, Fig.15-1).
A new railroad spur to the Fuel Building is required as an alternate

to the path being closed through the Control Euilding. The railroad spur
was initially designed through the Control Building as a matter of
convenience and efficiency to serve both the Turbine Building and the Fuel
Building (Staff Exh.16, at p. 5). Since there is no need for loading or
unloading radroad cars in the Control Building bay, there is no safety-
related impact of removing it and providing a spur to the Fuel Building
(StafT Exh.16, at p. 5).

Since the railroad track in the Turbine Building will be termmated
at the face of the new shear wall at the west face of the Control Building, a
bumping post will be installed that is only designed to prevent a typical
train loading from impacting the west wall when the train is traveling at
very low speeds (Staff Exh.16, at p. 6; StafT Exh.13A, at pp. 77-78; Staff
Exh.17A, at p. 50). However, the Licensee has in place admmistrative
procedures to control the movement of trains on site (StafT Exh.16, at p. 6).

>
Ip

Also, the accidental approach of a train to the railroad bay from the main

i
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track is prevented by two derailers located both outside and inside the
security fence and an uphill grade of the track outside the security fence
(StafT Exh.16, at pp. 6-7).

-- - The Board finds that the proposed modifications to the railroad
I spur and the proposed administrative controls on operation of trains by

Licensee personnel when inside the security area are acceptable.

2. ReAh in Size of Existing Equipment Hatch

The existing equipment hatch into the Electrical Auxiliaries Roon-
of the Control Building at elevation 65 feet on the east wall approximately
midway between column lines 41 and 46 wiU be reduced in size from 8 feet
high by 7 feet wide to 4 feet high by 4 feet wide. The large hatch currently
allows larger equipment to be brought into and removed from this elevation
without need for disassembly. After the reduction in size, disassembly of
seme equipment will be required in order to fit the smaller equipment
hatch, or use of an alternative path such as the Control Building elevator or
Auxiliary Building access ways (Staff Exh.16, et pp. 2-3). No safety
significance for this additional disassembly has been identified.;

! The Board finds that neither the performance of the modification
work on the equipment hatch nor the reduction in size of the hatch has
safety significance and this modification is acceptable.

,

G. RESOLUTION OF INTERVENORS' CONTFNrlONS
The Contentions in issue in this proceeding are CFSP Contentions 12,

13,15,16,17,20 and 22.n Our findings of fact above have encompassed all
substantive matters raised by these contentions and, based on our review of
the entire record, we find that the original concerns of the Intervenors that
trought the contentions into issue have now been addressed in a
satisfactory manner, leaving all of the contentions upon completion of the
evidentiary hearing without merit. All of the contenticas are covered in our
findings under II-E, supra, entitled Modification Work and Effects on
Safety of Plant Operation.

H. LENGTH OF INTERIM OPERATION AND TIME FOR
COMPLETION OF MODIFICATION

Based on the evidentiary record in the Phase I hearings on interim
operation, the Board found that the existing Building Complex had

j ') adequate seismic capacity to safely withstand a 0.25g SSE (8 NRC 735). In
r

usee I-B, myra.
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the event of one or more seismic events of 0.0Sg or larger, the Trojan_

Nuclear Plant must be brought to a cold shutdown condition and be
inspected to determine the effects, if any, of the earthquake. Operation
cannot resume under these circumstances without prior NRC approval (8
NRC 748). Nevertheless, since there may be some effect in the event of
seismic events above 0.08g, because there may be some time dependence of
the seismic capability, and since the May 26, 1978 Order instructed.an
expeditious implementation of modifications, it seems appropriate to

, impose a time restriction on completion (StafT Exh.17A, at pp. 9-11).
'

He evidence shows that it will take approximately 10 months to
complete the modifications as currently proposed. He Staff has reviewed
the modification work schedule, has concluded that it is reasonable, and

,

has recommended that a license condition be imposed requiring completion'

| of the proposed modification work within a period of 12 months from the
date of authorization (subject to extension for circumstances beyond!

Licensee's control) (Licensee Exh. 27, at pp. 86-87; StafT Exh.13A, at p. 88;
Tr. 4018-19 (Trammell)). The Board finds that such a condition provides

j appropriate assurance that the modification program will be completed
expeditiously (Licensee Exh. 24, Fig. 4-1; Staff Exh.13A, at p. 88) and that
the design intended margins will be restored in a timely fashion.

L ENVIRONMENTAL CONSIDERATIONS
While no issue was raised in this proceeding as to the environmental

impacts of the proposed modifications and the attendant licensing action.

authorizing them, an environmente.1 analysis was performed by the Staff.
That analysis demonstrates that the proposed modifications will not result
in significant environmental impacts and that the impacts, if any, will be
negligible (Staff Exh.13A, at pp.92-94,8.0). Based on the analysis, the Staff
concluded that the proposed modifications do not require the preparation
of an Environmental Impact Statement or Environmental Impact Appraisal
and Negative Declaration pursuant to 10 CFR Part S t.

The evidence presented in this regard was uncontroverted. We find
that the Stafl's conclusions as to the environmental impacts of the proposed
modifications are adequately supported by the envirotmental analysis
presented, and that those conclusions arejustified.

J. POSTHEARING AFFIDAVTIE

1. An Additional As-Built Walt Discrepeacy

On May 19,1980, after the record was. closed in this Hearing, the
Ijcensee informed Mr. R. H. Engelken, Director, U. S. Nuclear Regulatory

T
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i,

Commission, Region V, about conditions found in the south wall of the
Aux 2hary Building adjacent to column line 55 between column lines F and
N from Elevation 61 feet to Elevation 93 feet which was not connected to

'

the floor slab at Elevation 93 feet as assumed. The wall was assumed to be_.

connected and participate as a minor structural shear-resisting element in
the STARDYNE finite element analyses of the Building Complex. He wall
also provides partial lateral restraint for cable trays vertically supported
from structural steel beneath the Elevation 93 feet floor slab.

He discovery of this condition was reported in greater detail in a
" Reportable Occurrence" in Licensee Event Report 80-07 in a letter to Mr.

| Engelken from Donald J. Brochi of Portland General Electric dated May

]
30, 1980. Also, in a letter from Licensee to Mr. Robert A. Clark, Chief,
Operating Reactors Branch No. 3, Division of Licensing, dated June 4,
1980, justifying change of Trojan Nuclear Plant operation from modes 6 to
5 in preparation for a return to power after refueling, further inspection had
identified no additional walls that were not connected at the top, althoughI

a

11 other walls were identified as not yet meeting the criteria documented in
Supplement 3 to LER-79-15.

He Board was concerned about some of the implications of these
i reports and the conditions described therein, particularly regarding the

Auxiliary Building wall which is not adequately connected at its top to
interfacing structural elements. In the study of the structural adequacy of
the Building Complex and in the modifications preposed to correct these"

,

conditions, the Board relied on the analym using the STARDYNE
! computer program. In the model, all walls were assumed to be in a state of

construction which we now find for this wall did not exist. His concern was
reflected in an " Order Requesting Licensee to Supply Information by
Affidavit"- issued by the Board on June 2,1980, in which the Board
requested the Licensee to supply the following inforrnation:

(a) The esuse of the occurrence,
(b) When all other walls with similar potential defects will have

been examined to determine if there are other such problems,
(c) Report of method and timeliness of corrections to the current

identified defects and any others discovered, and
(d) Contribution to structural adequacy of the Building Complex

for any other walls found with this deficiency.

The Licensee responded to the order in a letter transmitted to the Board
dated June 16,1980, with aflidavits containing the requested information.

In addition to the original discrepancy described above, the field
! examinations by Licensee identified five walls having nonconformances of

4 1
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potential safety significance, three in the Fuel Building and two in the
Auxiliary Building. Three of the five nonconformances related to incom-
plete construction, two involving incomplete grouting from the top of the
masonry unit to the floor slab end the third an approved Field Change
Request that was not implemented. A fourth nonconformance related to an
interference between reinforcing dowels from the slab a$ve and a steel
beam supporting the floor. The fifth nonconformance was at a nontypical
interface on a minor shear wall where the assumed design interface

#
conditions were not implemented.

The Licensee stated that all of the above-described corrective
actions (the fifth nonconformance was determined not necessary to be
corrected) were to be completed by June 18,1980, and in any event prior to
the resumption of power operations at Trojan Nuclear Plant. Following
completion of corrective actions, the only reduction in capacity is claimed,
to be 1.1% in the North-South direction.

The Board finds an acceptable resolution of the nonconformances
discovered in connection with LER-80-07.

2. Anchorage and Support of Electrical Equipment

In another communication dated June 12,1980, and subsequent to

! the closing of the evidentiary record in this proceedmg, the Staff brought to
the Board's attention IE Information Notice 80-21 concerning potential

,

deficiencies in anchorage and support of safety-related electrical equipment
at some older plants. Although the Staffindicated that problems addressed
by this Information Notice were not directly related to the Control Building
design deficiencies or proposed structural modifications, it requested that
Licensee provide a written response to the Notice.

The response by the Licensee, in the form of a letter and affidavit
dated June 27, 1980, described inspections showing that no significant
deficiencies brought out by the Notice exist at the Trojan Plant. Neverthe-
less, the affidavit promised a further inspection program to confirm the
conclusion that all safety-related electrical equipment is properly supported
and am:hored, and made a commitment to satisfy the Staffin this regard.

The Board concludes that IE Information Notice 80-21 and
Licensee's response introduce no new safety consideration appropriate to
this proceeding, and that the Staff and the Licensee ha e concluded

, arrangemens adequate to handle such matters administratively.
\ -

<.
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III. CONCLUSIONS OF LAW .

This proceeding concerns the issue of whether the scope and timeliness
of proposed modifications, required to bring the plant into substantial
compliance with Operation License No. NPF-1, are adequate from a safety
standpoint. We have reviewed all of the evidence submitted by the parties
relating to this issue. We have also considered all of the proposed findings
of fact and conclusions of law submitted by the parties. Those proposed
findings not adopted in this Initial Decision are hereby rejected.

Based upon our consideration and evaluation of the entire record, we
conclude that:

| 1. The proposed modifications of the Building Complex should be
; permitted in accordance with the amendments to the Operating

License set forth in the Order below and subject to the terms and
conditions therein;

3 2. There is reasonable assurance that operation of the plant, includirg
I the activities authorized by the operating license, as thus amended,

and including the terms and conditions set forth in the Order below,

'

can be conducted without endangering the health and safety of the,
public;

3. There is reasonable assurance that operation of the plant, including
the activities authorized by the operating license, as thus amended,

,

and including the terms and conditions set forth in the Order below,
will be conducted in compliance with the Commission's regulations;

4. The issuance of this operating license amendment as set forth in the
Order below will not be inimical to the common defense and
security or to the health and safety of the public;

'

5. The issuance of this amendment is in accordance with 10 CFR Part
I 51 of the Commission's regulations and all applicable requirements

have been satisfied; and
6. The proposed modifications will satisfy the Order of May 26,1978

by bringing the Control Building into substantial comphance with
Technical Specification 5.7.1 of the operating license, and r ,toring
the intended design margins of Technical Specification 5.7.1 such
that (a) the Control Building has a capacity to withstand a 0.15g

| OBE using 2% damping as required by FSAR Table 3.7.1; (b) the
Control Building OBE capability of 0.15g and SSE capability of
0.25g are met using a yield strength for reinforcing steel of 40,000'

.

psi; and (c) the masonry portions of the Control Building walls
comply with the UBC requirements for reinforced grouted maenry
for inplane loading.

/C A
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| IV. ORDER

.

'
f Wherefore, it is ORDERED,in accordance with the Atomic Energy Act
i of 1954, as amended, and the regulations of the Nuclear Regulatory

Commission, and based on the findings and conclusions set forth above
'~~ that the Director of Nuclear Reactor Regulaticn is authorized to make

appropriate findings consistent with this Initial Decision in accordance with
the Commission's regulations, and to issue the appropriate license amend-

,

ment to Facility Operating License No. NPF-1 authorizing implementation
of modifications to the Control Building of the Trojan Nuclear Plant.Thisl

license amendment shall contain the following provisions and conditions:
A. Upon the effective date of this Amendment to Facility Operating

License No. NPF-1, said License is modified as follows:

1. The following provision shall be added to Facility Operating
License NPF-1: 2.C.11 Control Building Modifications, The
Licensee is authorized to and shall proceed with modifications to'

the Control Building in order to restore substantially the originallyi

intended design margins. The modification program shal! be
accomplished in accordance with PGE-1020, " Report en Design
Modifications for the Trojan Control Buildig," as revised through
Revision No. 4, and as supplemented by PGE Exh. 27 (Licensee's
Testimony ("Brochl, et al. ") on Matters Other Than Structural
Adequacy of the Modified Complex, March 17,1980). Any
deviations or changes from the foregoing documents shall be-

accomplished in accordance with the provisions of 10 CFR part
50.59. The Control Building modification program shall further be
subject to the folk, wing:

(a) The modification program shal' be completed not later than 12
mont'as from the date of this amendment, provided however that
such completion date may be extended by the Director of Nuclear
Reactor Regulation upon a showing that the completion of the
modification program is necessarily delayed by circumstances
wholly beyond the control of Licensee. When all modifications
hav e been completed, license condition 2.C. (10), relating to interim
operation pending completion of modifications, is cancelled.

(b) For the installation of steel plate No. 8, the plant shall be in the
cold shutdown condition (Modes 5 or 6) from the time that the
plate is lifted from the transporter at Elevation 45 feet until the
plate has been secured with 48 inches of weld to the previously
installed plates and attached to the wall with five bolts made snug.
During the installation of plate No. 8, both trains of safety-related
equipment necessary for maintenance of a cold shutdown condi-

e
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tion shall be operable. Prior to the installation, Diesel Generator A
shall be started and proper operability verified.

(c) Solid steel cable tray covers shall be installed over cable trays in
work areas where cable damage is possible from accidental

. . . . _

dropping of steel plate washers during their installation.

|
(d) A fire watch patrol shall be established whose sole responsibility

shall be te watch for fires at the plant and which shall make at least
hourly inspections et all safety-related areas where combustible
materials (e.g., wood framing, planking, plastic, etc.) related to the
modification work must remain in the work area (not required for
areas in which a continuous fire watch is present). Such hourly
inspections shall include direct visual observations of all combusti-
ble materials added to tuch safety-related areas.

,

(e) Scaffolding and timber phnking shall be installed against the R
line wall in the Cable Spreading Ream during the installation of
the steel plate washers at each location where a potential plate
washer drop uto a cable tray could exceed three feet. The planking
shall be placed ad constructed to limit the maximum height of a
dropped washer to 3ree feet or less.

{ 'f) Any construction work in the diesel , generator combus-
'

tion / ventilation air pathway which could potentially generate dust,
dirt or debris shall be temporarily halted when any aiesel generator
is in operation.-

(g) In the event that either the Shift Supervisor or NRC Resident

| Inspector determines that construction noise is resulting in noise
levels in the Control Rooni of such magnitude as to interfere with,

j normal communications, the construction activity shall be halted
' until alternate means are chvised (e.g., lighter weight tools, other

means of concrete / block r:moval, etc.) to proceed with the work
with acceptably reduced Control Room noise !evel.

(h) In the event that the NRC Resident Inspector determines that the
construction activity in the Electrical Auxiliaries Room or Control
Room is generating excessive dust, dirt or debris or the use of water
is being improperly controlled, construction work shall be halted
until appropriate corrective measures have been taken.

(i) During periods when safety-related equipment is vulnerable to
either external missiles or missiles from construction work (e.g.,
jackhammers), Licensee shall provide suitable barriers to protect
against such exposure or place the plant in cold shutdown during

'

such work.
#

|
(j) During be!c drilling in the east and west walls of the Control

Building, personnel shall be stationed on the opposite side of the,

T :
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'O
wall from the driller to monitor the drill penetration. Continous
voice communications shall be maintained between the drill
operator and the monitor.

(k) Fire blankets (Claremont Weld Shield 800-24 or FabriCote 1584-
''

white) shall be used over all cables in areas where Cadwelding,
*

welding or cutting will be performed.
(1) The Battery Room exhaust duct shall not be disabled unless an

alternate, eqwvalent means of Battery Room ventilation is first
provided.

(m) Prior to the installation of plates I through 6, a temporary energy
absorber shall be installed to preclude exceeding the allowable

j compressive strength of the underlying concrete in the event of an
accidental plate drop.

, (n) An energy absorber shall be placed on plate 4 prior to the
' installation of plate 7.

(o) A one-inch-thick, precrushed, stabilized Hexcel pad and timber

} cribbing shall be used on top of the previously installed plates for

{ energy absorption during the installation of plate 8.
(p) He work area at 41 R (Elevation 65 feet) shall be protected by a ,

'

dust-tight flame-retardant enclosure. Similar protective measures
shall be applied at any other locations in the Electrical Auxiliaries
Room or Control Room where wall removalis necessary.

(q) Piping systems, equipment and components within the Con-
trol / Auxiliary / Fuel Building Complex required for safe shutdown.

or to maintain off-site doses from accidents to within 10 CFR Part
100 guideline values shall remain seismically qualified for carth-
quakes up to and including the SSE throughout all structural
modification work. Any changes to piping systems, equipment and I

components necessary to ensure that this condition is met shall be '

[
performed before the structural modifications are made. I

'

(r) The Licensee shall perform three grout tests for each size ande

| orientation of reinforcing steel (rebar) to be grouted into the
i existing walls and hole size (considering both depth and radius) in

j which they are to be grouted prior to proceeding with construction
(grouting or rebar), or the Licensee shall perform three grout tests
using the maximum bar size in the minimum diameter hole size and I

( embedment length for each orientation (i.e., horizontal, vertically

j up and down). These tests shall be designed to demonstrate that the

I yield strength of the rebar can be developed by the grout. If any test
! result is unsuccessful, the NRC shall be notified.

(s) Should a drop of plates 7 or 8 occur onto the plates below, the
Licensee shall report the circumstances to NRC immediately.

,

|
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Plates I through 6 shall be removed asd damage I
unless it can be substantiated to the satisfaction o, inspection madeV{'

ltbe NRC Staff ;

that plate removalis unnecessary. j

(t) Exposure of embedded steel columns in the Control Building walls
during the modification work shall be subject to the following""

restrictions: s

(1) Between Elevation 45 feet and Elevation 65 feet, column 41 Q
may not be exposed 'unless columns 41 R and 41 N are x
embedded in the original wall or encased in concrete that has '

a:'ined a compressive strength of 2,000 psi; likewise columns 41
R and 41 N may not be exposed unless column 41 Q is
embedded or encased by 2,000 psi concrete.

(2) Columns 55 N' and 55 Q may not be exposed concurrently, and '
the second of these may not be exposed before the concrete
encasing the first has attained a compressive strength of 2,000
psi.

l 1 (3) No columns may be exposed above Elevation 65 feet before

g concrete in the new N' wall has attained a compressive strength
of 3,500 psi and the new concrete in the N and R walls below
Elevation 65 feet has attained a compressive strength of 2,000
psi.

(4) Between Elevation 65 feet and CJevation 77 feet, columns 41 N
and 46 N may not be exposed unless columns 41 R and 46 R are

~
embedded in the original wall or encased in concrete that has
atta:ned a compressive strength of 2,000 psi;'likewise columns 41
R and 46 R may not be exposed unlee columns 41 N and 46 N
are embedded in the original wall or encased in 2,000 psi
concrete. s

(5) Above Elevation 77 feet, column 41 R may not be exposed
unless the new concrete in R line wall below that elevation has
attained 2,000 psi compressive strenfth, and columns 41 N and
46 N are embedded in the original wall and/or encased in 2,000
psi concrete..

(u) Prior to the installation of plate 7, the concrete behind plates 1-4
shall have attained a compressive strength of 3,500 psi. Prior to the
installation of plate 8, the concrete behind plates 1-7 shall have

'
attained a compressive strength of 3,500 psir,

(v) In any plane of a wall at any given floor elevation, the wall area
removed from drilling pursuant to the proposed modifications,
including holes abandoned bec use rebar was encountered and not
filled with grout that has reached design strength, shall be limited
to 6%.

-
.
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2. The following amendments shall be made to the Technical

s ~' | Specifications in Appendix A to Facility Operating License NPF-
! 1:

(a) Section 5.7 of Appendix A shall be amended in accordance with
Attachment 21-1 of Licensee Exh.33.

(b) A Technical Specification and Bases for the Control Building 1
"

modification connection holts shall be added conforming to |

Attachment 6-1 of Licensee Exh. 33.

It is further ORDERED, in accordance with 10 CFR 2.760,2.762,2.764,
2.785 and 2.786, that this initial Decision shall be effective immediately"
and shall constitute the final action of the Commission forty-five (45) days

[
after the issuance thereof, subject to any review pursuant to the above-cited
Rules of Practice. Exceptions to this Initial Decision may be fi|ed within ten
(10) days after service of this Initial Decision. A brief in support of the
exceptions shall be filed within thirty (30) days thereafter (forty (40) days in
the case of the NRC Staff).

Within thirty (30) days of the filing and service of the brief and service of,

the brief of the Appellant (forty (40) days in the case of the NRC Staff), any
other party may file a brief in support of, or in opposition to, the
exceptions.

It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD"

Dr. Kenneth A. McCollom, Member

Dr. Hugh C. Paxton, Member

Marshall E. Miller, Gairman
Dated at Bethesda, Maryland

|
this lith day of July 1980.'

wihis proceeding is not covered by the Commission's recent supension of the i==aAnte
ofTectiveness rule (10 CFR 2.764) for certain purposes. 44 FR 65049 (November 9,1979).
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Cite as 12 NRC 117 (1980) ALJ-80-1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

. - .

ADMINISTRATIVE LAW JUDGE

( Ivan W. Smith

in the Matter of Docket No. 50-255-CivPen

I
CONSUMERS POWER COMPANY
(Palisades Nuclear Power

Facility) July 22,1980

In response to licensee's motion for an order requiring the staff to
respond to certain discovery requests, the Administrative I2w Judge holds
that any final documents memorializing the decision of the Director, I&E,
not to issue a notice of violation imposing civil penalties in other
proceedings must be produced; however, deliberative data leading to the
hearing in this proceeding need not be produced on the basis of the present
record.-

1

( RULES OF PRACTICE: DISCOVERY (IN'IERROGATORIES)
,

| Under 10 CFR 2.720(h)(2)(ii), interrogatories to NRC stalT may be
! enforced only upon a showing that the answers to be produced must be

( necessary to a proper decision in the proceeding.

1

RULES OF PRACTICE: DISCOVERY (OFFICIAL DOCUMENTS)

I Under 10 CFR 2.744(d), document requests to NRC staff may be
enforced if relevant and not exempt from production under 10 CFR 2.790,
or, if exempt, when disclosure is necessary to a proper decision in the
proceeding.

RULES OF PRACTICE: DISCOVERY (OFFICIAL DOCUMENTS)
s

10 CFR 2.790 of the Rules of Practice is the NRC's promulgation in
.

obedience to the FOIA.r

I ;

II7

'
1

I
1

. - _ . _ . . _ _ _ _ _ _ _



-..-- ... --- - . -.... ...-
,

;

O
RULES OF PRACFICE: DISCOVERY (OFFICIAL DOCUMENTS)

. . .

' In adopting in 10 CFR 2.744(d) both Exemption 5 of the FOIA and the
"necessary to a proper decision" standard, the Commission has adopted
traditional work product / executive privilege exempticas from disclosure.

e

RULES OF PRACFICE: DISCOVERY (OFFICIAL DOCUMENTS)

Any document in final form memorializing the decision of the Director,
I&E, not to issue a notice of violation imposing a civil penalty under 2.205
is the final decision of the Commission and does not fall under Exemption 5
of the FOIA.

MEMORANDUM AND ORDER ON LICENSEE'S MOTION TO
COMPEL DISCOVERY

|
By its May 14,1980 Motion to Compel and its June 13 Supplemental

Motion to Compel, Consumers Power Company (CPC) seeks an order
requiring the NRC staff to answer its February 21 discovery requests
(interrogatories and document requests) 2, 3, 4, 5,12,13,14,15, and 17.
Requests 2 through 5 and a portion of 14 relate to the facts and deliberative
considerations leading to the Notice of Violation in this proceeding.
Requests 12 through 15 relate to similar information with respect to alleged
breach of containment violations by other utilities. Request 17 having been-

answered is moot according to the staff.
The staff on July 3 answered CPC's motions by agreeing to provide

factual data to CPC's requests, i.e., " facts, calculations, and criteria on
which it relies in prosecuting this civil penalty action"(hereinafter " factual
data"), with respect to this case (Answer at pp. 3-7) and to provide similar
factual data with respect to other utilities. Id atp. 3 andpassim. The staff
reports, and CPC does not dispute, that the staff is in compliance with
CPC's discovery requests on such factual data. "Ihe stafrs representation is
dispositive of the motion as it relates to factual data.

The staff declined to answer the discovery requests either as to this
proceeding or with respect to other utilities where they inquire mto the
mental impressions and deliberations (hereinafter " deliberative data") of
the Director of the Office of Inspection and Enforcement (Director) and
other staff members who participated in this and in other enforcement
actions. The staffs objections rest upon the asserted grounds that the
information sought is irrelevant, privileged and unnecessary to a proper
decision in this proceeding. When refined, the issue presented is the

* 118
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' traditional one of attorney work-product privilege and its laymen's
counterpart, executive privilege.

> Interrogatories to the NRC staff are authorized by 10 CFR
,,

2.720(hX2Xii):
'

In addition, a party may file with the presiding omcer written interrogatories
to be answered by NRC personnel with knowledge of the facts designated by
the Executive Director for Operations. Upon a finding by the presiding
omcer that answers to the interrogatories are necessary to a proper decision
in the proceeding the presiding omcer may requ'.re that the stafT answer the
interrogatories.'

Document requests to the staff are authorized by 10 CFR 2.744(d):

Upon a determination by the presiding omcer that the requesting party has
demonstrated the relevancy of the record or document and that its
production is not exempt from disclosure under 2.790 or that, if exempt, its
disclosure is necessary to a proper decision in the proceedmg he shall order
the Executive Director for Operations, to produce the document.,

See also 2.744 (1)(2)(3) and (4).

As can be seen, the standards of the two sections difTer. According to the
provisions of 2.720 interrogatories may be enforced only upon a showing
that the answers to be produced must be necessary to a proper decision in
the proceeding. Document requests, however, must be enforced where
relevancy has been demonstrated unless production of the document is-

exempt under 10 CFR 2.790. In that case, and only then, it must be
demonstrated that disclosure is necessary to a proper decision in the matter.

The parties have not briefed the difference in the two sections.
Moreover, neither the staff nor CPC seem to recognize that document
requests must be decided on the dual bases that documents must be

. produced if relevant unless exempt, or, if exempt, when disclosure is
| necessary. E.g., Staff answer, at p.14 n.21, at p.17, at p. 21 n.33,2 CPC's

Motion at pp. 2,18.
By arguing relevancy of interrogatories, (Answer at pp. 7-11) and by

providing factual answers to interrogatories on the ba. sis of relevancy,
rather than need, the NRC staff appears to have waived the higher
"necessary to a proper decision" standard of 2.720 (hX2Xii) in favor of a
traditional relevant-unless-privileged standard. The staff has waived this
higher standard in other proceedings and it is particularly appropriate that

'

'He material deleted from the quoted regulations relates to the need to find that the requested;

: matenal is not obtainable from another source. He parties refer to this provision in passing
but they present no issue for ruhng.'

2However, the orgamntion of the staffs briefis consistent with the correct standard for both.

interrogatories and document production.'

Wf
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it do so in this proceedmg. Herefore, the standard applied in this order
with respect to interrogatories is that the answers will be required where-'

relevant, unless privileged, then the privilege will be weighed against CPCs
need for the ir. formation. As it turns or t, the standard for interrogatories is
functionally ibutical to the standard for document production because
exemption emer 2.790 is the equivalent to traditional privilege in civil
proceedmgs.

Relevance

! The deliberative data leading to this litigation are almost by definition,

relevant to the issues in this proceeding. The deliberative data may be<

indirectly relevant for the broad purposes of discovery because the
information may lead to the discovery of admissible factual evidence. They
are directly relevant to expert NRC staff judgment as to the proper
application of enforcement criteria which in turn is conceded by both
parties to be relevant in this adjudicatior.. See also Atlantic Research
Corporation, (ALAB-594), June 2,1980,11 NRC 841, (schedule of civil
penalties may be considered by adjudicators).

The discovery requests relating to other enforcement proceedings are
also relevant to the correct application of the civil penalty criteria. Contrary
to the stafi's position, (Answer, at p.10), an issue of "dt riminatory

! enforcement" may be raised in this proceeding. There is an inte stin NRC
i civil penalty proceedings in " achieving general equality of tres anent among

i offending licensees " ALAB-594.8 Therefore the requested deliberative
j data are generally relevant to this proceeding. Whether or not each

interrogatory and document request in particular is relevant, will be left to

| the parties to work out in accordance with this order. Neither party argues
; irrelevancy on an item-by-item basis. The p:atientu d!wovety requests
I seem to be re'evant.
t

Privilege and Exemption

Section 2.790 of the rules of practice is the NRC's promulgation in
obedience to the Freedom ofInformation Act,(FOIA),5 USC 552. Section
552(b) sets forth nine exemptions to the FOIA requirement that agencies
maintain and make available identifiable public information records.

| Exemption 5 (552(b)(5)) is similar to the NRCs Exemption 5 (2.790 (a)(5)):
l

8By this ruling I do not ==ardy disagree with the staff that, as a matter of law,
"disenminatory enforcement" is no defense. Answer, at p.10. lf however, the staffis to urge in
this proceeding a departum from general equality c( treatment of those charged with
violations, the bases for the departure may be considered.

A y
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(5). Interagency or intra-agency memorando or letters which would not be

- available by law in litigation with the [agen or Commission).

Exemption 5 is the only one germane to the privilege consideration
raised by licensee's motion to compel.* Licensee argues, however, that the
FOIA in general does not purport to set rules of discovery in United States
courts or agencies. Motion, at p. 4. He NRC staff in responding to this
point concedes that the FOIA does not establish new government
priviledges against discovery, but points out that the Commission, empow-

{
ered to adopt rules of discovery, has elected to incorporate the exemptions
of the FOIA into its own rules. Answer, at p.18 n.28.

Citing Montrose Chemical Corp., v. Train, 491 F. 2d 63 (D.C. Cir.1974),
the stafT also argues that Exemption 5 embodies preexisting principles
protecting disclosure of the deliberative processes of decision makers. The

'

stafTis correct. De point is made even more exactly in the Supreme Court
decision referred to by the Montrose court as the Exemption 5 " seminal
case" (id, at p. 65), Environmema! Protection Agency v. Mink, 410 US 73,
(1974).

At issue in EPA v. Mink were efTorts by members of Congress to
discover under FOIA whether conflicting recommendations had been made
to the President concermng the advisability of underground nuclear tests
and whether the recommendations were protected by Exemption 5. There
the Court noted that the language of Exemption 5 " clearly contemplates
that the public is entitled to all such memoranda or letters that a private-

party could discover in litigation with the agency."Id at pp. 85-86.
The court in EPA v. Mink, however, acknowledged that "the discovery

rules can only be, applied under Exemption 5 by way of rough analogies,"
Id at p. 86. Nevertheless, the ccurt went on to analyze the limits of
Exemption 5 in terms of traditional cases on discovery of deliberative

| processes in civil litigation, citing Kaiser Aluminum and Chemical Corp. v.
United Stater,157 F. Supp. 9.4 046 (Court of rimms 1958) and United
States v. Reynoldr,345 US 1 (12M).

He circumstances in NLRD v. Sears Roebuck and Company, 421 US 132

(1975) are closer to those involved in Administrative Procedure Act (APA)
proceedings such as our own. There the issue was whether Exemption 5
protects intra-agency advice give '.o the General Counsel of the NLRB
and the General Counsel's ne v anda reflecting that advice and reflecting
his own deliberations as to wr. ether unfair labor practice charges should be
instituted before the NLRB. ,

I *p-@ 7, under FO!A and 2.790 relates to investigatory records compded for law
enforcement purposes. It is o restricted by its six limitations that it is not relevant to this case.
Exemption 7 has not been asserted by the staff.

'

. ' :an
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He similarities between the respective roles of the NLRB General

Counsei c.d the I&E Director in this proceedmg are very strong. He
NLRB General Counsel, acting upon a complaint, receives the advice of '

one or more components of his office. Either acting upon the advice or not,
,

the General Counsel makes in writing the final determination as to whether 1

-- a charge of unfair labor practices should be filed before the National Labor i
'

Relations Board for adjudication. If the General Counsel decides that no
charge should be filed, the matter is ended. If his determmation is to file the
charge, the matter is tried de novo. 421 US at pp.138-142.

Within the NRC, the Directv ofI&E has the sole delegated authority
within his office to make the desion as to whether or not a civil penalty is
imposed. If his decision is to impose a penalty, a hearing de novo is held if

| requested by the licensee. If the Director decides not to impose the penalty,
or to compromise it, the matter ends.10 CFR 2.205. He fact that the
NLRB Genere Counsel acts upon a complaint from an aggrieved person,
while the I&E Director most often acts upon an internally generated report |

is immaterial. Each is the agency official charged with making the decisicn )
} whether or not a matter is to be litigated. '

NLRB v. Scan, because it involved adjudications under the Admmistra-
tive Procedure Act, because it involved a demand for prelitigation
deliberative data, and because the scope of Exemption 5 is in issue, is the
leading case controlling the issue raised by licensee's motion to compel.s ;

j De Court in NLRB v. Sears left little doubt that, absent special |
j considerations, where an APA adjudicative proceedmg is involved, the i

[ reach of Exemption 5 is coextensive with privileges in civit litigation:-

| Since virtually any document not privileged may be discovered by the
; appropriate litigant, ifit is relevant to his litigation and since the [ Freedom of

Information) Act clearly intended to give any member of the public as much
right to disclosure as one with a specialinterest therein,[ citations omitted),it
is reasonable to constnae Exemption 5 to exempt those documents, and only
those documents, normally pnvileged in the civil discovery context." The i

i privileges claimed by the petitioners to be tdevant to this case are (i) the |
'

" generally recognized" priviledge for " confidential intra-agency advisory !

opinions ," Kaiser Aluminam and Chemical Corporation v. Umted States, i

141 Ct C138,49,157 F Supp 939,946 (1958), Reed, J., disclosure of which 1

"would be ' injurious to the consultative functions of government ' Kaiser
Aluminum and Chemical Corporation, supra, at p. 49,157 F Supp, at p.i

rne NRC stafTcites Aenegotiation Aeardv. Grusessas Airreup Egineering Corp.,421 U.S.168 I

(1975), (decided the same day ss NLAA v. Sears )in support ofits position on Exemption 5. )
Answer at ?4. Iir mee states that Renegotiation Boardis inapposite. Both parties have a good ;

point. Renegeristion Board contains a reasoned discussion concerning the distinction between |
intra-agency reemounda and final agency opuuons. But Renegotiation Board proceecings
were exempt frun the M===*ative Proadure Act, except for the FOIA. This fact troubled
the Court. 421 US at p.192. In view of NLAR v. Searr, there is no need to rely upon
Aenegotiation A4 ardin APA Proceedings.

~

I
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- 946." EPA v Mink, supra, at pp. 86-87, 35 L Ed 2d i19, 93 $ Ct 827

(sometimes referred to as " executive privilege"), and (ii) the attorney-client
and attorney work-product privileges generally available to all litigants.

16. "Ihe ability of a private litigant to override a privilege claim set up b the
Government, with respect to an otherwise disclosable document, may itse' turn- - -

on the extent of the litigant's need in the context of the facts of his particular e;
or on the nature of the case, EPA v Mink,410 US, at p. 86 n 13,35 L Ed 2d 119,
93 S Ct 827; Hickman v Taylor,329 US 495,511-512,91 L Ed 451,67 S Ct 385
(1947); Jencks v United States,353 US 657, I L Ed 2d I103,77 S Ct 1007 (1957);

i United States v Nixon,418 US 683,41 L Ed 2d 1039,94 S Ct 3090 (1974).
However, it is not sensible to construe the Act to require disclosure of any
document which would be disclosed in the hypothetical litigation in which the

, private party's claim is the most compelling. Indeed, the House Report says that
! Exemption 5 was intended to permit disclosure of those intra-agency memoranda
j which would " routinely be disclosed" in private litigation, HR Rep No.1497, at p.

10, and we accept this as the law. Sterung Drug, Inc. v FTC,146 US App DC 237,
243-244,450 F2d 698,704-0 (197I).

421 US at p.149.

[ ne Exemption 5 cases approached the issue from the direction of the
public's right to information. It is, however, axiomatic that where the
public's right to information is equal to the right of a litigant in civil
discovery, the litigant's right is equal to that of the public. He exception to

,

f Exemption 5 noted by the NLRB v. Scar's Court, the situation where a
litigant has a compelling need for a document, (421 US at p.149, n 16,
supra, ) closes the circle on staff discovery privibges in NRC proceedings.*

ne Commission in adopting the standards of Exemption 5 and "necessary
j

to a proper decision" as its document privilege standard under 10 CFR
I
' 2.744(d) has adopted traditional work product / executive privilege exemp-

tions from disclosure. Consamer's particular need for the Director's
deliberative data must be balanced against the purposes of the privilege
under both Exemption 5 cases and traditional privilege cases.

Need vs. Privilege

The Freedom of Information Act does not " . permit inquiry into the
particularized needs of the individual seeking the information, although
such an inquiry would ordinarily be made of a private litigant." EPA v
Mink, $10 US at p. 86. The Exemption 5 cases therefore provide little
guidance as to balancing the needs of the discovering party, but they do
provide some of the rationale for applying the exemption to prelitigation

I deliberative considerations of the government decision makers. His
rationale is instructive because the Courts had to balance the need for the
privilege against an expressed public interest and the strong statutory,

Ifb i
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9
mandate requiring disclosure of government documents affecting the
public.

| The Court in NLRB v. Sears, supra, held that the " Advice and Appeals
Mnnoranda" which explain the decisions by the NLRB General Counsel to
ccamence a litigation fall within the scope of Exemption 5 (421 US at p. j
148) and ruled that the Exemption 5 privilege would at p. tach. Id at 160.* l_ . - -

The Court commented that the underlying need for the privilege is to )
encourage the frank discussion of legal or policy matters in order to !

produce better decisions and policies. The Court also observed the practial
human phenomenon of " playing it safe" and the temptation to temper
candor in favor of appearances when public dissemination of written
remarks is expected, all to the detriment of the decision-makmg process. Id
at p.150.

In balancing the need for the privilege against the public's right to
information, the court also observed that the bases for the decision to
litigate would come out in the course of the litigation, and that any " law" to
be made in the proceeding will be made by the National Labor Relations
Board, not the General Counsel. Id at pp.159-60. This latter consideration
is, of course, parallel to the circumstance of this proceeding.

In EPA v Mink, supra, there was no counterweighing factor, in that the
information sought would not come forth in any subsequent litigation.
Nevertheless, the Court recognized the value of the traditional executive

,

privilege doctrine in extending executive privilege to the secret documentsi

t in issue:
; As Mr. Justice Reed [in Kaiser Aluminum v. U.S. ] stated:

There is a pubhc policy involved in this claim of privilege for this ahiscry
, opinign-the policy of open, frank discussion between subordinate and chief
! concerning administrative action. Id., at p. 48, F Supp, at p. 946.

; 410 US at p. 87.

Mr. Justice Reed, retired, wrote the opinion for the United States Court
of Claims in the cited leading case of Kaiser Aluminum and Chemical
Corporation v. United States,157 F. Supp.,939, 945-47, (1958). The ruling
held privileged the intra-agency advisory opinion leading to the sale of an
aluminum plant to Kaiser's competitor, Reynolds Aluminum, by the GSA
Liquidator of War Assets. See also Hickman v. Taylor,329 US 495,509,
(1947), regarding attorney work product, cited by Justice Reed where he
notes that the government executive privilege is " akin" to the attorney-

k 'ne Court did not authorize non-disclosure, however. De matter was reinanded to deternune
whether Exemption 7 would apply. Id at p.166.
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O
client privilege and the attorney's work-product privilege.157 F. Supp. at p.1,,,m
947.

In another APA case, KFC National Management Corporation v.
N.LR.B., 497 F. 2d 298 (2nd Cir.1974), cited by the staff, the Court, in
protecting work product in the decision-making process, noted:-_

Thus what emerges from the Morgan quartet is the principle that those
legally responsible for a decision murt in fact make it, but that their method
of domg so-their thought processes, their reliance on their staffs-is largely
beyondjudicial scrutiny.

The Morgan quartet referred to in KFC is a reference to four executive

j privilege cases concluding in " Morgan IV," United States v. Morgan, 313
U.S. 409, (1941) in which the Supreme Court unammously ruled that the
Secretary of Agriculture cannot be examined on the deliberative processes

,

by which he arrived at decisions affecting marketing agencies absent a
consideration ofimproper conduct.

NRC decisions have come down on both sides of the issue of work
I product / executive privilege exemption. In Conrumers Power Company

(Midland Plant Urits I and 2), ALAB-33,4 AEC 701 (1971) af'd ALAB-
123,6 AEC 339-41, the Appeal Board accepted the staff's argument that to
require disclosure of documents reflecting the development by many

f persons of its position on the issues would in the future impede a free and
open discussion. ,

In Virginia Electric and Power Company, (North Anna Power Station
*

Units I and 2), CLI 74-17,7 AEC 313 (1974) the Commission permitted 1

intervenor's discoverj of certain Advisory Committee on Nuclear Safe- |
'

guards (ACRS) documents. The Commission recogmzed the executive
privilege and Exemption 5 arguments against nondisclaure, citing United ;

States v. Morgan, supra, EPA v Mink, supra and Kaiser Aluminum v. United ,

States, supra. However, in view of the important safety significance of the
material in issue, and the licensing board's determination that the
information was necessary to a proper decision, the Commission required )
disclosure of the ACRS internal opinions, memoranda and advice.

The privilege asserted by the Director ofI&E and upheld by this order is
not for the purpose of protecting the Director or his advisors. It is to protect
free discussion and to encourage the staff of the N"7 to speak candidly
and forthrightly among themselves in their del ations so that the
Director may have the advantage of best advice available. Kaiser Aluminum
v. United States, supra.157 F. Supp. at p. 947. He is of course not required
to accept advice that he disagrees with - advice which may have little I

value or perhaps even be wrong. But requiring disclosure would most ,

|;
|

e
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certainly in the future astrict the flow of advice to him, the bad and good

( alike.
In the instant case I see no important public safety considerations

requiring the disclosure of the staffs deliberative processes. CPC knows,
better than the staff, it is to be expected, how the factual circumstance
arose, and in any event, the staff has agreed to produce all relevant factual' ,
material. We do not read the licensee's papers as a request ihr advice from
the staff on the technical issues involved. If any need exists, it is a litigative
need, asserted to be required as a defense.',

Although I have ruled that the ' data sought is relevant or could lead to
the discovery of relevant information possibly useful in CPC's defense, it is
not possible to find from the present record that the information is
necessary to a proper decision, or that it is so important to CPC's defense
that the privilege should be set aside. The privilege, as noted above, is very
important to the Director's responsibilities.

7

The Director must prove his case de novo in the hearing and on review by
a preponderance of the reliable, probative and substantial evidence.
Radiation Technology, Inc. ALAB-567,10 NRC 533, Cf Atlantic Research
Corporation, ALAB-594, supra. He licensee does not need to be privy to
the Director's mental processes and those of his advisors to test whether the
Director satisfies his burden of proof. Whether he has proved his case or
not will be decided on the basis of the evidentiary record and the law. It will
not be decided on any basis not known to licensee. .

Moreover, to the extent there is a public interest in this proceeding, the
~

fact that the Director will be required to disclo;,e the bases for his charges
fully in a public proceeding, removes from consideration one of the factors

; to be considered in weighing disclosure over privilege. NLRB v. Sears, at p.
I 124, supra.

| Licensee cites Boyd v. Gullett, 64 F.R.D.169,177 (D. Md,1974) and
Verrazzano Trading Corp. v. United States, 349 F Supp.1401 (Cust. Ct.
1972) to the efTect that the " exceptions"(nine exemptions) of the FOIA and
2.790 are not a list of documents privileged from discovery in litigation.
His is true. The fact that, under Exemption 5, a private litigant's needs may
exceed the scope of Exemption 5,is thoroughly discussedabove(at pp.122-
123).This principle has been applied tolicensee's motion. The court in Boyd
v. Gullett itself recognized at the very place cited by licensee that, where the
material requested (under FOIA) would have been privileged in a judicial

rnis procwding is neither entirely private nor entirely public. The same circumstance
prevailed it NLAR v. Sears. supra, where the Court, nevertheless upheld the work-product
privilege. 41I US at p. I55, n 22.

,

.
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proceeding under Federal rules, Exemption 5 subjects the agency to the
same privilege standard. 64 F.R.D. at p.177.

Verrazzano Trading Corp. v. United States follows the principle that
scientific reports such as laboratory analyses, purely objective in nature,

__ which are not policy or decision-making recommendations are not exempt
under Exemption 5. 349 F. Supp. at pp. 1401-07. This standard has been
applied in this order. As I understand the staffs response to the motion to
compel, the staff has not withheld from disclosure any objective scientific
reports. If this is not the case, the staffis wrong.

Licensee cites United States v. Continental Can Company, 22 F.R.D. 241
(S.D.N.Y.1951) to the efTect that once the government comes into court as

; a party it waives whatever privileges it had. Motion, at p.16. Indeed the

| portion of the decision cited by licensee does seem to have sweeping
implications that the government loses privileges when it becomes a
litigating party. Id at p. 245. However, the situation in Continental Can
relates to a " privilege" created by an Attorney General's regulation
protecting the disclosure of facts developed by the FBI, and in no way
touches upon work. product privilege, nor does the holding difTer from this
order where every material fact which may be relevant to the case must be
produced upon appropriate demand. The better reasoning is that the
government is no less entitled to normal privilege than is any other party in
civil litigation, as discussed by the stafTin its Answer, at pp.15-16.

Similarly, United States v. Reynolds, supra, does not support licensee's
,

argument that it is entitled to the Director's deliberative data. Licensee
argues that pursuant to Reynolds, the government may exercise its
evidentiary privilege only at the price of letting the defendant go free.
Motion, at p. 5. Reynolds involved a ruling that military secrets were
privileged in a tort proceeding against the government. The passage cited
by licensee was an observation that in a criminal case, the government
would have to elect between secret factual privilege and dismissing the
criminal defendant, but that such considerations would not apply in a civil
proceeding where the government is e defendant. 345 U.S. at p.12.
Licensee has not made a case for granting to it in a civil penalty proceeding

| the same special considerations to be afforded to defendants in criminal
proceedings.

In Ghana Supply Comm'n v. New England Power Conpany, 83 F.R.D. 583
(E. Mass,1979), cited by licensee (motion at p. 6), the executive privilega
was asserted by the government of Ghana but the court ruled thr.t h

j executive privilege was waived when Ghana elected to become a plaintif%~

-

| United States Courts. Although the case is complicated by considerations
of comity and the diversity among Federal law, Massachusetts law and the

,
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O law of Ghana, en balance licensee is correct. Ghana tends to support the
_

position that the executive unmunity is waived where the government sues.
The answer to Ghana, however, is that Ghana, functioning as both a

government and as a trading corporation had the choice to sue or not to sue
for commodity contract damages in United States Courts. There was no
consideration of the public interest in protecting the executive privilege as,

~

explained in NLRB v. Sears, EPA v. Mink and the other cases cited above.
In this proceedmg, involving the enforcement ofimportant public health
and safety laws and regulations, the public interest in protecting the quality
of the decision-making process is no less than in any other case on the
subject.

Accordingly, I find that the deliberative data leading to the hearing in
this proceeding, withheld from discovery by the Director is privileged and
exempt from production under traditional piivilege tests, under Exemption
5 of the FOIA and under 2.790. The record does not demonstrate that the
information is needed for a proper decision in the proceedmg nor that the
information is important to licensee's defense. The Director is not required
to produce such data. This may not be the end of the matter, however. Until
the Director's case unfolds, it may not be possible to determine what is
required for a proper decision in the proceeding or what licensee must have

*

for a full defense. The ruling today is based upon the record as it exists now.
Due process will require that the licensee's defense be permitted to follow
the Director's allegations and arguments.

Relevant Data Fross Other n-:--:-:'';:_

In NLRB v. Sears, supra, the Court extended the prelitigation deliber-
ative data exemption under Exemption 5 to only those data and
memoranda which led to the filing of a formal charge of unfair labor
practices before the NLRB. In supplementation to the traditional work-
product privilege, the basis for the Court's ruling was that memorand -

which recommend litigation are not " final opinions, including concurring!

and dissenting opinions, as well as orders, made in the adjudication of
cases; " Suc'h opinions, under FOIA, must be made available for public
inspection. 5 USC 552(aX2XA). The Court, it will be recalled, observed that
the adjudication following the filing of charges, not the charging memoran-
dum, was the final agency opinion. 421 US at p.148.

However, Exemption 5 did nit apply where the General Counsel's
memoranda concluded that no complaint should be filed. 421 US 155. The
Court reasoned that where the memoranda disposing of the consideration
closed the proceeding without a formal litigation, that disposition was the
final agency disposition. Id. At the NLRB the General Coun.;el's closing

128,
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memoranda are not appealable. Id. As far as any particular case is
concemed, the closing memoranda constitutes the " law" of the agency. Id
at p.158. As " final opinions" the closing memoranda must be indexed
pursuant to 5 USC 552(a)(2XA). Id. The closing memoranda is also
regarded as an " adjudication" under the Administrative Procedure Act. Id.~

The analogy to our proceeding is clear.' The Director, having the final
authority under 2.205 to issue or not to issue a notice of violation imposing
a civil penalty is, by delegation, making the final decision of this
Commision when he determines not to impose the penalty. Any document
in final form memorializing his decision not to issue a notice of violation
imposing civil penalties does not fall within Exemption 5. While I do not
find that closing documents in other civil penalty proceedings are necessary
to a proper decision in this proceeding,I have above,(at p.120, supra,) found
that they are relevant. As such, they fall beyond the scope .of privilege and
beyond Exemption 5. They must be produced pursuaat to licensee's
Interrogatories 12 through 14.

It is not clear from the record whether such closing memoranda exist, ori

f if they exist, whether the staff has already provided them to licensee under
the FOIA. In any event the Director is not required to prepare closing
memoranda in previously close41 cases covered by Interrogatories 12
through 14 by virtue of this order. NLRB v. Sears,421 US at p.162. The
staff reports that only four memoranda, covered by Interregatories 12(f)
and (g), exist and offers them for in camera inspection. Answer, at pp. 6-7.
These memoranda and any others from regional personnel or from*

subordinate I&E headquarters personnel recommending for or against
sanctions need not be produced.

Apparently the practice has not been for the Director to publish or index
closing memoranda if in fact he prepares them. .Therefore, there may be
some unfairness in requiring disclosure of candid deliberations and
references to confidential recommendations which were prepared in the
belief that they would not be disclosed. Moreover, it would not be

'

consistent with the public interest in encouraging free deliberations and
advice by public oflicials as explained in the cases cited above even though
closing memoranda are not covered by Exemption 5. Therefore, the staff

| may seek relief consistent with this order to balance the requirement that

8It is not so clear that the Director's actions are APA " adjudications" within the meaning of
NLRB v. Sears. because the matter most onen arises by internal IAE inspection. not upon the
complaint of an aggrieved party. Nevertheless, it is a final disposition. The staff must concede
this point if it argues that his decision to issue the notice of violation is to be psotected as the
work of the decision maker. E.g., Staff Answer, at p. 8. Although it is my view that $ USC
552(aX2XA) requires the Director to prepare and to index final closing memoranda on civil

ties, that is a consideration beyond thejurisdiction scoped by the notice of hearing, and
ond the powers of Part 2 presiding ofrars.
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final opinions be published against the need to protect previously expressed
candid deliberative advice and decisions. Perhaps sanitized and complete |

| versions of closing memoranda may be submitted for in camera. His '

procedure is appropriate only because other than the requirements of 5 |

USC 552(a)(2), the Director has had no prior indication that closing
'

memoranda would be made public. 1

It cannot be determined from the papers relating to licensee's motion
whether the staff has withheld documents which contain facts, calculations,
and criteria, conceded by the staff to be relevant and not privileged, but
which also contain information revealing the deliberative processes of the
Director and his advisors. If purely factual material exists in documents
containing deliberative information in a form which is severable without
compromising the deliberative privilege, the staff is required to produce
such documents in a sanitized for71. EPA v. Mink, supra,410 US at p. 91.

On July 18,1980, the licensee filed its answer to the stafl's motion for a
protective order which motion was embodied in the staff's July 3 answer to
CPC's motions to compel. The answer to the motion for a protective order
was received after the foregoing memorandum and order was prepared. In'

its answer CPC argues aaw the bases for its motions to compel.' CPC
raises no new substantive arguments. Its latest filing provides no grounds to
alter the rulings above. However, CPC's answer raises some points that
deserve clarification.

CPC complains that the staff failed in a duty to identify the material for
which it asserts the executive privilege. CPC Answer, at pp. 8,16-17. He.

foregoing order does not require the staff to identify the privileged
documents nor to present them for in camera inspection because it seems

6 that the asserted privilege was a definite one, i.e., either a document or

| portion thereofis clearly privileged or it is not. If CPC does not agree with

!

! Mis sequence demonstrates a confusing aspect of the NRC dacovery rules. Secten 2.740(f),
which provides for motions to compel, suggests that a party may not resist the disputed
ducovery request on the ground that the decovt.fy sought is objectionable unless the party
failing to respond to discovery has first sought a prwective order. Another reading of the same
rule suggests that a failure to respond to the motion to compel must be preceded by a motion
f>r a protective order. He Federal Rules of Civil Procedure are not analogous on this point. In
this case the staff moved for a protective order with its answer to the motion to compel his
procedure is sometimes W: not uniformly followed in NRC practice, ne staffs anotion
produced CPC's third argument in support ofits motion to compel, each adding to CPC's
position. CPC's last filing, although literally permitted by 2.730(c), is frequently omitted in
discovery disputes. The better practice is for the party moving to compel discovery to advance
all arguments and bases known to it at the time it makes its onginal motion The staffs
reliance upon executive privilege was known to CPC when CPC filed its onginal motion.
However, CPC is not to be faulted for its handhng of this noten because of the pasmas of
2.730(c) and 2.740(c) and (f).
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this analysis, it may renew its request for further identification or for related
relief consistent with the privilege rulings made above.

CPC suggests that the staffis providing factual data, (conceded by the
staff to be not privileged) only where the factual data supports its position.'9

CPC Answer, at p.10, n. However, stafTs responses to CPC's discovery
requests purport to produce all relevant data not privileged. While I do not
share CPC's concern that the stafT is withholding relevant factual data, to
remove any doubt, the staff is directed to produce the relevant " facts,
calculations and criteria" on which it relies and which it possesses, whether
or not the data support the stafTs position in this litigation.

CPC argues that because the staff has disclosed certain information
within the category of information asserted by it to be privileged, theI

privilege is lost as to similar information not disclosed. CPC Answer, at pp.
p 9,10, and 15. While it is true that a party cannot withhold as privileged the

same data it previously disclosed, CPC has no standing to complain
because the staff disclosed data as to which it could have asserted privilege.
In other words, CPC has provided no support for its apparent position that
waiving priviledge on certain data waives the otherwise valid privilege on
all other data in the same category.

CPC states that because the I&E Enforcement Manual, Chapter
| MCO800, instructs the Director to advise the appropriate Regional

Director of the reasons for not accepting the Regional Director's recom-
mendation on enforcement cases, the Director's advice memoranda should
be disclosed as the "best contemporaneous assessment by the Director of*

the importance" of the particular consideration. CPC Answer, at pp. Il-12.
This characterization of the memoranda may be true, and as noted above
such communications are relevant. However, the fact that such instructions
may appear in the Enforcement Manual does not operate to invalidate any
privilege attached to the Director's report to his Regional Director. 'ne
appropriate considerations are covered in the discussions above. For
example,if the Regional Director recommends that no enforcement action

,

t

be initiated and the Director. disagrees, the Director's memorandum to that
efTect is privileged under Exemption 5, at p.124, supra. NLRB v. Sears,
supra, 421 US at pp. 148, 160. If, however, the Regional Director

| recommends an enforcement action but the Director decides to terminate
the matter, the Director's memorandum to the Regional Director, ifit is his
final closing memorandum,must be produced,at p.128-129, supra,NLRB v.
Sears,421 US at p.155.

.

i

!
3

NI !

131,

i

i

}
,

._ . . _ -



. _ _ _ . . . . . _ - _ _ _

' !

I
' r

...... _. _ _-_. .. .. ._.... ---..-

:

i
Moticas for corrections or reconsideration may be filed within 10 days

'

following service of this order. The stafishall comply with this order within, ,

20 days following its service or within such other time as the parties agree
to.

t
,

,..

Ivan W. Smith
Administrative Law Judge

Bethesda, Maryland
i July 22,1980
i,
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

. . . .

OFFICE OF NUCLEAR REACTOR REGULATION

Harold R. Denton, Director

in the Matter of Docket No. 50 301

I WISCONSIN ELECTRIC POWER
COMPANY

(Point Beach Nuclear Plant,
Unit 2) July 10,1980

The Director of Nuclear Reactor Regulation denies under 10 CFR 2.206
a request that the Commission enter an order to show cause and an order
enjoining operation of Point Beach Nuclear Plant, Umt 2, because of steam

'

generator tube degradation at the facility.

DIRECTOR'S DECISION
.-

By petition dated March 12,1980, Wisconsin's Environmental Decade,
Inc. (DECADE) requested that the Commission enter an order to show
cause and an order enjoining operation of Point Beach Nuclear Plant, Unit
2, because of steam generator tube degradation at the facility. The petition
was referred to the Oflice of Nuclear Reactor Regulation to be treated as a
request for action under 10 CFR 2.206 of the Commission's regulations.
Notice of receipt of the petition was published in the Federal Register on
April 9,1980(45 FR 24293).

I
I

|
DECADE cites as the basis for its request previous filings dated'

November 14, 1979, November 26,1979, December 17, 1979, January 8,
1980, and February 8,.1980. These earlier filings address the Petitioner's
concerns regarding the consequences of a LOCA coincident with steam

,

|
generator tube ruptures in light of significant tube degradation which has

I .
I

,

mb- E
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9 occurred at Point Beach Unit I within the tubesheet crevices and the more l

recent finding of defects at or slightly above the top of the tubesheet.' )
DECADE contends that while it had previously been believed that no

significant tube problem existed at Point Beach Unit 2, and experience at
Unit 2 on February 28,1980 ("one tube ruptu ed with a leak rate reported
at 1400 gpd") and subsequent eddy current test (ECT) inspections which,

~

identified 35 other tubes with defects, "ali of which were above,. the
tubesheet," invalidates sny basis for continued operation of that facility.

He StafThas evaluated the steam generator tube 1:ak which occurred at
Point Beach Unit 2 on February 28,1980, and the results of the subsequent
steam generator inspection conducted at the facility during March 1980.
For the reasons set forth in the attached Safety Evaluation Report, '

(Attachment C), and summarized below, I find that the Unit 2 steam
generators have been adequately inspected and that the condition of the

| steam generators is adequate to assure continued safe operation of Point
Beach Unit 2.

.

II
,

Unit 2 has previously experienced wastage and stress corrosion cracking
at and above the tubesheet affecting in excess of 200 tubes,2 of which 36
had been plugged. As discussed in the attached SER, the Staff believes
these defects to be in a generally stable condition, i.e., they are not
developing at a significant rate. No special operating restrictions, such as
those imposed at Point Beach Unit 1, have been required or imposed.-

The 1400 gpd (gallons per day) primary to secondary leak which
occurred recently at Un:t 2 was a relatively small leak similar to those
which have occurred at other PWR units as a resn't of through wall cracks.
The term " rupture" is generally reserved for tube failures involving a
sudden and violent opening of the tube generally accompanied by large
plastic deformation and high leakage (e.g., fishmouth tube burst). No tube
ruptures have occurred at the Point Beach Unit 2 facility.5

He findings of the March 1980 steam generator inspection at Unit 2 are
addressed in the attached Safety Evaluation. Deep crevice cracking at Point
Beach Unit 2 is clearly at an early stage compared to the situation at Point

91e substantive issues raised in these filings have previously been addressed in Staff Safety
Evaluations dated November 30, 1979 and April 4,1980 for Point Beach Unit I. See
Attachments AAB.
rihe Point Beach Unit 2 steam generators each contain 3160 U-tubes.
8A tube rupture (180,000 gpd) did occur at the Point Beach Unit I facility on February 26,
1975. That tube failure was determined to be the result of wastage and stress corrosion
cracking above the tubesheet.
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|

i Beach Unit 1 (and other units), and continued operation of Point Beach%"
Unit 2 is supported by the evaluation and conclusions previously set forth'

for Unit I (see Attachment A). Should significant deep crevice cracking'

;

activity develop sometime in the future, the Staff would not expect this
activity to occur above the top of the tubesheet. His is supported by results

,

-*-

oflaboratory examinations of five tube amples removed from Point Beach
Unit I and one sample (containing the deep crevice indication) removed
from Unit 2 indicating .that the general intergranular attack occurring
within the tubesheet does not extend outside of the tubesheet. He need for
additional tube removals for laboratory examination will be considered by
the StafT should the deep crevice cracking phenomenon continue to develop

g
at Unit 2.i

As discussed in the attached Safety Evaluation, the Staff has concluded
that the finding of approximately 500 indications at the top of the>

tubesheet, including approximately 250 indications of 20% or greater, and
32 indications of 39% or greater, is not indicative of a new or highly active

f
corrosion mechanism occurring at or above the tubesheet.His is supported
by a reevaluation of eddy current tapes from previous inspections for those
tubes containing 39% indications or greater indicating that the majority of ,

these indications have been present in previous inspections dating back to

j the period 1974 to 1977. Previous inspections dating back to this period
i have identified the region within a few inches of the tubesheet to be the

scene of wastage thinning and/or stress corrosion cracking degradation.

which recent data indicates is not developing at a significant rate. ne staff
attributes the finding of the top of the tubesheet indications in March 1980
to the enhanced capability of multifrequency ECT to disenminate relatively
small amplitude defect signals from the tubesheet entry signal, relative to
previously employed single frequency ECT.

III

Based on the foregoing, I have determined that there is reasonable
assurance that the Point Beach Unit 2 facility can continue to operate
without undue risk to the public health and safety. Consequently,
DECADE's request for an order to show cause and an order enjoining
operation of the Point Beach Unit 2 facility is denied.

A copy of this decision will be placed in the Commission's Public

|
Document Room at 1717 H Street, N.W., Washington, D.C. 20555 and in
the Local Public Document Room at the Library of the University of
Wisconsin, Stevens Point, Wisconsin 54481. Additionally, a copy of this'

,
decision will be filed with the Secretary of the Commission for review by i

-

;
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O
the Comnussion in accordance with 10 CFR 2.206(c) of the Commission's

'' '

regulations.
)

As provided in 10 CFR 2.206(c) of the Commission's regulations, this '

decision will constitute the final action of the Commission 20 days aner the
-

date of issuance, unless the Commission on its own motion institutes the
review of this decision within that time. '

-

Harold R. Denton, Director
'

OfTice of Nuclear Reactor
Regulation

Dated at Bethesda, Maryland
.

this 10th day of July,1980. ,

l

l
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i UNITED STATES OF AMERICA !
! NUCLEAR REGULATORY COMMISSION

- ~ ~

COMMISSIONERS
I

John F. Ahearne, Chairrnan
Victor Gilinsky

Joseph M. Hendrie
Peter A. Bradford-

I

In the Matt (r of Docket No. 50-339 OL
,

i

VIRGINIA ELECTRIC AND

| POWER COMPANY
(North Anna Power Station,

Unit 2) August 21, 1980

The Commission authorizes the Director, Office of Nuclear Reactor
8 Regulation, to issue an operating license for Unit 2 of the North Anna

facility.

DECISION

| The Commission has authorized the Director, Office of Nuclear Reactor
Regulation, to issue license NPF-7, Facility Operating License for North'

Anna Power Station, Unit No.1 In conjunction with Ctmmissioner

g Gilinsky's approval he requested dissemination of his attacled concurring
views.,

I

! SAMUEL J. CHILK
Secretary of the Commission

COMMISSIONER GILINSKY'S SEPARATE STATEMENT ON
NORTH ANNA 2 FULL POWER AUTHORIZATION

As today marks the first instance of the Comminion itself granting initial
permission for full power reactor operation, several remarks are in order about the

N:i
procedure followed by the Commission and the merits of the present application.
Previous operating licenses have been issued by the responsible NRC staff office
after a stafT review and, in the case of a contested license, after authorization by ani

! Atomic Safety and Licensing Board. The Comminioners were not normally

I
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O involved unless the licensing Board decision in a contested case was appealed to

" ^
the Appeal Panel and further appeal was subsequently taken up by the
Commmion. In practice, this meant that even if the Comnussioners did become
involved in the case such involvement came long after the start of reactor
operation and that the Commissioners only reviewed a narrow set ofissues which
survived the two. stage appeal process. This delegation of the Commissioners' most
important decisionmaking function, coupled with the exporte bars on discussing

-- cases in controversy with parties or interested persons, meant that them

Commissioners, who were putatively in charge, were in practice not at a!! in
chstge and were not even well informed about the most important activity of the
agency.

I proposed a number of changes some years *go to rectify this situation:
elimination of one level of review, direct appeal from Licensing Board decisions to
the Commistion, and a change in the Commission's rules so that major power
reactor licensing decisions would not become effective until the Commmioners
themselves acted. There was not a majority for these changes.

In the wake of the Three Mile Island accident, of the extensive new licensing
requirements that were in the process of being imposed as a result of that
experience, and of the sensitivity with which further power reactor licensing was
regarded after the accident, the Commissioners announced * that they would
themselves rule on all major reactor licenses. In effect, the Commission suspended'

the rule which gave immediate effectiveness to decisions of the Comnussion's
Licensing Boards. I regard this decision as the most important single step taken by
the Commission aner the accident.2

The review undertaken by Commissioners is necessarily an audit of the staffs
,

review which is itself an audit of the applicant's submissions. In making the
j various statutory findings that are required by law and our regulations, the
| Commission must lean heavily on the conclusions of the technical staff. The

Comminion's review is nevertheless an important and valuable one, both in terms-

of the North Anna 2 application and in terms of improving the safety review
process through closer involvement of the Commissioners.8

I My own review of the application before us and ofits evaluation by the NRC
technical stafT and my visit to the reactor lead me to conclude with reasonable
assurance that the requisite standards of the law are met and therefore the
application should be approved. At the same time, I want to make clear that
deficiencies still attach to this application. While these deficiencies are not
sufficiently severe to justify denial of a bcense, they are nevertheless important

'On September 6,1979.
2The North Anna Unit 2 operating license pra~abg is, at tlus stage, an uncontested case.
The procedures the hwwill employ in a contested case are contained in 10 CFR Part
2, Appendix B.
81 world note that the bcenang Board pramahng on the North Anna 2 operating license was

,

completed on December 13,1977. The Appeal Board took sus Jponte review of this case. It

i
decided that only two issues, y . ,- - settlement and the risks posed tr' turbine missilesi '

( required further hearings on appeal. The pumphouse settlement issue was dr.ded in the spring
of 1980. The turbane minah issue is not resolved but the Appeel Perd appears to be satisfied
that turbine massiles will not become a hazard until the turbias irve been in use for some
time. Neither the Appeal Board nor the bcensing Board adore.:sa.1 issues arising from the
TMI accident.
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from the ' t of view of safety. Some of the deficiencies involve requirements,

| such as qualification of electrical equipment for accident condit2ons, which
were imposed on all plants and which must be co 'ed with at future dates.6

Others, such as the deferment of the date for the ins tion of a reactor coolant I

system vent to relieve hydrogen buildup, are the result of VEPCO's inability to I
~

comply with present requirements in a timely fashion. Finally, there are some
matters with which I am not personally satisfied. A few of the specific matters that
concern me are mentioned here. !

(1) More than half of the categories of critical electrical equipment, some 57
categories out of 92, involving over 200 pieces of equipment, have not been shown
to be qualified for operation under accident conditions. The applicant has

|, informed NRC that 9 categories of equipment require corrective action and that
i 48 categories lack detailed test data and/or require documentation of their
* qualification. He NRC staff believes that, except for the 9 categories requiring

changes, the problem is one of documentation and not of actual qualification. As
a condition of the license, the applicant must complete such documentation by
November I and in this respect North Anna 2 is being treated no less strictly than

,

operating plants. The fact remains that the appucant has been on notice for more <

than two years that the Commission willinsist on oocumented evidence that key
7, categories of electrical equipment can function in an accident environment. That

the situation is still not in order reflects a dist.ubing lack of attention on VEPCO's
Part.

I should add that not all ts of the ssible accident environment are dealt
f with by NRC standards an that this re ects a lack of attention on NRC's own

* '

part. In particular there are still no requirements that electrical equipment within
the containment be able to withstand a hydrogen burn such as the one that took
place during the Three Mile Island accident..

(2) There are s'till important deficiences in the control room layout and
instruments:

Standing in front of the main panel I found I could not see certain indicators of ,

plant status displayed on the bottom of the back panel, for example, the indicator
'

lights showing whether containment isolation has occurred.

Since the core outlet thermocouples provide a valuable means for detecting core
overheating, the thermocouple measurements should be readily visible in the
control room and there should be means for immediately bringing to the attention
of the operators any increase in te_mperature outside the normal range. The
Advisory Committee on Reactor safe ds recently said it " believes that
instrumet % displaying thermocouple rea ' gs should be readily available in plant
control rooms, consistent with the philosophy underlying ACRS Generic Item 43:
' Instrumentation to Follow the Course of an Accident.* " In the North Anna
control room, the core outlet thermocouple readings can be displayed individually
on a meter, located some distance from the main control panels, which reads only
up to 700*F. The reactor computer can print out up to much higher temperatures
but it needs to be queried by the operator.

,

(3) The Emergency Operations Facility (EOF) should be moved farther from the
reactor.

'

139

-. - . . . . . ..

. _ _ _ _ - _ _ _ __ __ - _ _ - -



. . . . . . . . . - . . _ . . - ._ _ \

|

|

0 |
By letter of October 10, 1979, the staff required an immediate upgrade of all i

licensees * cmergency(plans and facilities, including desition of an Emergency i
'

Operatiom Facility EOF), by January 1,1980. identified its visitors
center as the interim EOF. nat center is located about one-quarter mile from the
reactor, on a hill at approximately stack height, with a direct line of sight to the
reactors. In the event of a serious accident, the facility which would be depended

.. upon to direct public protection measures may itself have to be evacuated. He
staff has concluded that the EOF is adequate for full power operation. I would
require upgrading of an alternate facility to be the primary EOF as soon as
possible

(4) Finally, while I am not prepared at this point to describe it as a deficiency,it
appears the North Anna 2 confi uration of low pressure injection (LPI) and6,

i residual heat removal (RHR) systems could be improved substantially in terms of
'

its ability to deal with accidents. He North Anna plant has separate low pressure
injectica and residual heat removal systems; on its face, this separation appears to
be an improvement. However, the LPI, intended to supply makeup water for core
cooling during a loss of coolant accident (LOCA), does not include a heat
exchanger, if the plant goes into the recirculation mode following a LOCA, decay
heat would have to be removed from the contamment via heat exchangers in the
contaimnent spray recirculation systems.

| The RHR syste n, located inside the containment and intended to remove decay
I beat frocn the primary system during the refueling mode, does have a heat
| exchange- but, because the RHR is not regarded as a safety system, it has not
i been qur.lified for operation in an accident environment. If so qualified, this

system could serve as an alternative to the steam generators as a heat sink underi

| accident conditions.

i ne staff and the ACRS should recramine the desirability of attaching a heat_

j exch nger to the LPI system and of environmentally qualifying the RHR system.

i

|

I
nere remams the troublesome question of the legal sufficiency of thej
Commission's findings. Section 185 of the Atomic Energy Act permits the,

i Commi= ion to issue an operating license if it finds that the facility has been
I constructed and will operate "in conformity with the provisions of [the Atomic

Energy] Act and of the rules and regulations of the G== inion "In view of the
lack of a documented connection between the regulations and the safety review

|
performed by the stafT, the legality of the Comanission's licensing process is not as

| firmly based as it should be. The General Counsel has advised the Commission
that it can lawfully grant a license for North Anna Unit 1. At the same time he
recommends a program to correct the present legal infirmities by documenting the
relationship between the regulations and the safety review process.* I believe that
the Commission should forthwith implement the General Counsel's
recommendations.

* Memorandum from the General Counsel to the C- '=_ August 14,1900 (attached)."-

-

|
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August 14,1980
MEMORANDUM FOR: Chairman Ahearne

Commissioner Gilinsky i

Commissioner Hendrie
Commissioner Bradford

i

FROM: Leonard Bickwit, Jr., General Counsel

SUBJECT: COMPLIANCE WITH COMMISSION
REGULATIONS AND FURTHER
LICENSING

Our opinion has been reguested on whether NRC may issue a nuclear power
reactor construction pernut or operating license without first finding compliance
with ali applicable NRC safety regulations and, if not, whether the safety review
process, de'senbed by NRR in its memoranda to the Commission dated June 13
and July 23,1980, provides a legally adeguate basis for an afrirmative finding of
compliance. In brief, we conclude that a rmding of compliance with all applicable
safety reguir ons is generally a prerequisite to license issuance, and that thy
present safe.y review process provides a legally adequate basis for a compliano.t
finding. However, we see need for improvement in the review process in this -
regard, and (along with OPE) make some recommendations for improvement. Our
reasons follow.

1. May NRC issue a nuclear power reactor construction permit or operating"

license without first finding compliance with all applicable NRC safety regula-
tions?

a. Operating Ucenses

Section 185 of the Atomic Energy Act provides that operating licenses are issued
"upon finding that the facility authorized has been constructed and will operate in
conformity with. the rules and regulations of the Commission." Thus the Act
itself requires a finding of compliance with applicable regulations before operating
license issuance. The NRC's regulations are to the same effect, although the
wording is varied. Under 10 CFR 50.57(aXI) and (2), an operating license may be
issued upon finding that constructmn has been substantially" completed "in
confornnty with the rules and regulations of the Commission and that the
facility will operate "in conformity with. the rules and regulations of the
Commission." 10 CFR 50.50 is of similar effect.10 CFR 50A0 and 50.57(aX3) set

|
' forth a standard for operating license issuance that there be " reasonable

assurance" that the apphcant and the activities under the hcense will be in
compliance with the Commission's rules and regulations.8 Moreover, Commission
adjudicatory decisions are clear that compliance with the Commission's

.

O 'Each operating license issued by the Comnussion specifically states that the Ca=====aa has
found that the application " complies with the Commi=ian's rules and regulations," that
construction has been substantially completed "in conformity with the rules and regulations
of the Commmian," that t's facihty will operate "in conformity with the rules and

ks I

I
*
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regulations is essential to a determination of adequate protection of the publi:
health and safety under the Atomic Energy Act. Eg., Main Yankee Atomic Pow r
Corqpany (Maine Yankee Atomic Power Station), ALAB-I61,6 AEC 1003,1007-
1011(1973). Thus, under the Atomic Energy Act, and the Cn==iaion's asn
regulations and adjudicatory decisions, no operating license may be issued ursess
and until the Commission has found that the facihty is in conformity wit'.s the
Commissien's safety regulations.

b. Construction Permits

There is no specific provision in the Atomic Energy Act which states that a
construction permit may be issued only if the Commission finds compliance with
applicable regulations.2 However,10 CFR 50.50, which is equally applicable to
construction permits and operating licenses, states that the Comnussion will issue
a const: action permit upon determmation that the application " meets the

I standards and requirements of the re tions.~ r is, the clear import of then
NRC's regulations is that some fin ' g of compliance is a prerequisite to
construction penni: issuance.8 He actual finding required becomes more clear if
one examines 10 CF? 50.35.

Under 10 CFR 5b5 a construction permit may be issued with " technical or
desi n information required to complete the safety analysis" missing. In effect,6
50.35 allows a construction permit to be issued without a full finding that plant
operation would be in compliance with the regulations, provided that three
conditions are met. First, the application itself must contain all the desi and

,

other information required for construction permit applications by the re tions
(e.g.,10 CFR 50.34(a)). In some areas (e.g.,10 CFR Part 100 site suitab ty) it is
clear that the information must be sufficiently complete to make a full compliance

| findin6. Second, there must be reasonable assurance that any outstanding
compliance issue will be satisfactorily resolved prior to operation. Hird, the
Commission must be able to make the overall finding that there is reasonable-

assurance that plant operation will not present undue risk to blic health and
safety. Port County v. NRC, 606 F.2d 1363 (D.C. Cir.1979); Stater Utilities
Corqpany (River 8end Station, Units I and 2), ALAB-444,5 C 760 (1977).*

2. Does the NRC licensing review process provide a legally adequate basis for a
finding of compliance with all applicable safety regulations?

He NRC r.trJTs safety review process is Eenerally described in NRR's
memoranda to the Comnussion, dated June 13 and July 23, 1980. We have

(
; regulations of t!m C-- %=." and that there is "reesonable assurance" that the t-aad
I activities "will in conducted in compliance with the rules and regulations of the Co==i=we."

2Section 103b of the Act states that section 1031-a= shallissue to those "who are ui
to observe and who agree to observe such safety standards as the Come-anon may rule
establish." This provision apphes to both operating hcenses and construction permits. See
section 185. No similar provmon appears for section 104 bcenses, although section 104b
indicates that licenses under that section are subject to "sununum amount of such
regulations." All bcenses and constructson permits may be revoked under secton 1816 for
failure to comply with NRC regulations.
8Also, the typical construction permit contains a statement that the ra======aa has found
that the application complies with the Co====an's segulations.
*The raa.=wna may also grant exemptions from its regulations appbcable to construction
permits and operating licenses under 10 CFR 50.12.

.
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reviewed these memoracd ;, and discussed them with the NRR staff. Based on the
review and discussions we con <.lude that the review process does provide a legally
adequate basis for a compliance finding. However, our review focused on the
general adequacy of the review process standin6 y itself as the only evidence ofb

,~ compliance or noncompliance. Whether the review process described is sufficient
in the face of specific evidence of noncompliance in a given case can only be
judged on a case basis.$ Moreover, our review was of necessity a general one. We

m
cannot preclude the possibility that a detailed revim of a particular case would

I reveal some significant problems in some limited ' areas. Each staff safety
| cvaluation will contain specific evidence of compliance that must also be judged
'

on a case basis.

I The NRR memoranda and discussions su est two ible problems with die
i safety review process as it is presently con ucted. T irst problem is tha'; the
i review process is an audit process. As NRR stated in its Jul 23, 1980

memorandum! "not every system and not every ' nut and bolt' yte explicitly
evaluated." He second problem is that the review process focuses on compliance
with the standard review plan (SRP), regulatory guides, branch positions, and
other similar, non-binding, informal guidance, rather than on compliance with the
regulations themselves. Rese two problems will be addressed in turn below,

n. The Audit Process

in an audit review proces>, some but not all aspects of plant design and operation
are reviewed.This appears to be a characteristic of any reasonable review process.
There is to reasonable way that NRC could duplicate the thousands of man hours

nt by the utility and its contractors in plant design, quality assurance, ands
feyelopment of operating procedures. NRC is in no different position in this
regard than other Federal regulatory agencies charged with licensing and.

regulating a complex project.'

Apart from this important practical consideration, there are other reasons why an.

audit review process is legally adequate. First, many, and probably most aspects
of plant design or operation that are not reviewed by NRC staff an a particular

'

case were in fact reviewed in a prior similar case. As the safety review process is
conducted from year to year, old issues become largely settled as applicants

8When there is conflicting evidence on a question of compliance with the regulations, the
decisiomaaker may t:0 confronted with the question of whether there must be ;h
"beyond a reasonable doubt," comphance "by a y.m,udersace" or by a " clear preponder-
ance" of the evidence, compliance "beyond a reasor abic doubt," " reasonable assurance" e,f

,

compliance, or compliance by some other measure i f proof. We do not reach this question
here, since we are ev a mmmg the review process in a gi neral sense only to see ifit is capable of
presenting a primafa-ie case. Moreover, each Comm ssioner is free to decide for himself cr
herself how confident he or she must be in the t: view process before agreeing to its
conclusions. We regard this as a subjective policy judgment. We would note that tbc legal
argument that the " reasonable assurance" standard imposa on appbcants a burden of proving
its position "beyond a reasonable doubt" has been rejected by the courts. North Anna

"
EnvironniensalCoahrlos v. NRC. 533 F.2d 655,667 (D.C. Cir.1976).
* Considerations of practicality have led the courts, in other contexts, to refer to the "normally
reasonable inference that what is true for a fair sampling is probably tme for most" May
Trucking Company v. U.S., 593 F.2d 1349 (D.C. Cir.1979)(1CC grant of broad authority to
serve many areas sustained based on a showing of need for the service in a representatiw
number of areas).

%&

143
'

.

geD ee. .*sy M am'r me asD e

gh

.m

I

_ _ _ _



. __

_ -- . . _ . _ . - -

O
iw iste solutions found acceptable in prior reviews, and new issues arise-

on new insights and information. De reviewers approach each new
application with a general awareness of what is settled and what is not. They-

devote the most review resources to the areas considered unsettled, because it is
here they believe that differences between applicant and staff will most likely
arise. Little or no resources are devoted to other areas because of the general

-- belief, based on experience, that in these areas the applicant will have adopted
acceptable designs and procedures. Also, issues of compliance with particular
NRC regulations have been raised in numerous adjudicatory pra-a = Where
the issue raised was in an area that was not specifically reviewed, the staff has in
most cases been able to reconstruct the review process that led to the resolution of
the issue in the prior case and present a convincing case for compliance to the
licensing board. In effect, past review and adjudicatory bearing experience
supports a kind af rebuttable presumption by the reviewers that the plant is in
compliance in all the settled, although unreviewed, areas. We cannot say that this
kind of presumption is unreasonable as a matter oflaw.

Second, in every case the staff does conduct some review of the applicant's
qualifications. Every application contains numerous statements to the c'Tect that
this or that particular NRC regulation is satisfied. Rese statements, made under

. oath or affirmation by a qualified applicant, are evidence of comphance with the
! regulations that can be relied on by NRC.' Moreover, applicants must have a

quality assurance program which is designed to ensure that NRC regulations arei
complied with in designing, procunng, and installing systems and components in
the plant. He NRC staff reviews the adequacy of this program in every case.His
provides assurance that applicants' assurances of compliance have substance
beneath them.

We believe these factors taken together indicate that the review process does
provide a legally acceptable basis for a finding of compliance in areas of plant
der.ign and operation not specifically reviewed in a particular case,

b. Use of Informal Guidance

De second problem is that the described review process focuses on compliance
with the SRP and other informal guidance, rather than compliance with the
regulations themselves. He Commhtion's safety regulations in 10 CFR Parts 50
and 100 have, for the most part, remained unchanged since the 1960's and are, for
the most part, too vague and general to serve as a clear guide to correct licensing
decisions. He regulations for the most part embody a collection of broad safety
priniciples rather than a collection of specific safety requirements. Some guidance
was needed to bridge the gap between the statements of broad safety principles in
the regulations and specific design and operational proposals in individual
construction permit and operating license applications. Standard review plans,
regulatory guides, and branch technical positions served this purpose. Over time,
the review prc ess shifted more and more to this " gap. bridging" guidance with the

nadad as the Court of Appeals for the D.C Circuit stated in connection with the Federal
Communications Act, the Act which served as the model for the 1954 Atonne Energy Act,

" '' effective regulation is premised upon the agency's ability to depend upon the representations
made to it by its li==== "leflore Broadcarring Conpany v. KC, _ F.2d -(D.C Cir,
June 5,1980).

I
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E" ~ ' result that the situation today is as described in the June 13 and July 23,1980

| . memoranda.
}

(1) SRP Reviews

For plants reviewed in accordance with the SRP, the problem becomes whether"-

compliance with the *RP establishes compliance with the regulations.8 He stafT
points out that each section of the SRP typically cites one or more NRC
regulations as the bssis for the review requirements which follow. He NRR July

( 23, 1980 memorandum also contains various cross-references between NRC
regulations and provisions of the SRP. However, this leaves two problems. First,
citation of a particular NRC regulation in the SRP as support for the review
requirement does not in itself show that the review requirement establishes
compliance with the regulations. To do this the substance of both the regulation
and the SRP requirement must be compared.' Second, the citation and cross-
referencing do not show that the regulation is fully implemented. If a regulation is
applicable to two difTerent, systems dealt with in two difTerent sections of the SRP
the fact that the regulation is cited in one section does not show that the regulation
formed the basis for the review requirement in the SRP on the second system.

Hcwever, with very few exceptions, all of the NRC's safety regulations are a ,

codification of the essential safety review practices current at the time the
regulation was issued. NRR's July 23,1980 memorandum states that the SRP is
the " written expression by experienced staff reviewers of the factors to be
considered." In efTect the SRP, like most of the regulations, mcorporated then
current stafTreview practices. It can be generally stated,that review practices have.
over time, resulted in increasingly stringent requirements. Since both the SRP and

,

the regulations are rooted in a review process that has generally become more
stringent, it can be generally stated that the SRP includes requirements that, at a_

mimmum, implement the NRC's regulations.

His conclusion is buttr'essed by the fact that many of the staff reviewers
responsible for development of the regulations were also responsible for
development of the SRP. His suggests that the expertise and safety, approach
underlying the regulations and the SRP are very similar. He conclusion as also
buttressed by the fact that staff has been generally successful in establishing
compliance with the regulations when an issue of compliance was raised in
adjudicatory proceedings.

Finally, in NRR's July 23, 1980 memorandum the Director states that in his
opinion the overall review assures compliance with Commission regulations.

Dese arguments are very general ones. However, we believe that, taken together,
they provide a legally adequate basis for a finding that compliance with the SRP
estabb'shes compliance with the NRC safety regulations.

FIbis issue was brought to theca====ian's attention in our October 23,1979 ===arandum
g to the Co==== ion on " unresolved Ig Issues."

'In many cases the SRP cites regulatory guides as the basis for the required review. Regulatoryi

I guides are specifically intended to describe a method found acceptable by the staff for
complying with one or more regulations cated in the guides. Thus In the specifw eachaical area
addressed by each regulatory guide, a rev;ew has been condwted and the solution set forth in

k the guide has been found to comply with the cited regulation.,
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(2) Non-SRP Plants

Most applications currently under review were not reviewed in accordance with
the SRP in the sense that deviations from the SRP were not required to be
documented and the final version of the SRP was not actually used in all as ts

. of the review. However, the arguments made above still generally apply. S has
generally been successful in establishing compliance in adjudicatory proceedmgs.
Staff review practices were in accord with the regulations when they were
promulgated, and so long as review practices applied to pending applications are
the same as or more stringent than review practices in effect when the regulations
were issued, the review practices applied to pending applications should generally
establish compliance with NRC repilations. Moreover, in many areas regulatory
guides were used as a basis for review rather than the SRP. As has been noted,''
regulatory guides have been reviewed for conformance with the regulations.

In summary, our conclusion is that the principal difficulty with the review process
here is that the link between the review and the regulations is not adequately
documented.

3. Recommendations forImprovement

'Ihe review process does, as stated above, establish a legally adequate basis for a
Comminion finding of compliance with the regulations. However, the arguments
offered for this proposition are general ones. There is no documentation of the
specific links between particular parts of the review process and the s,pecific
regulations themselves, although this kind of documentaton may be conta ned in
individual safety evaluations and adjudicatory proceedings. We and OPE
recommend that he review process be improved so as to provide better
documentation ar.d greater assurance that the regulations are complied with. We
and OPE have th ee suggestions to make in this regard.

First, we secommend that the staff compsre the SRP and the regulations,
*

document that comparison, and, when and if necessary, amend either the SRP or
the regulationi. In this way, the Commission would be confident that all of the
regulations are covered in the SRP.'s We understand that NRR is consideringjust

xt and will be informing you ofits plans in the near future. Second, we
suchapro,d that, where practical, applicants with pending applications berecommen
requesd to state, with supporting references, that each and every applicable
NRC regulation is cocplied with. As an alternative, once the first
recommendation is carried out, applicants could be requested to list all deviations I

from the SRP. Tiurd, we recommend that the review process include increased
emphasis on the qualifications of applicants and applicants' contractors. This
would entail special emphasis on applicants' engineering and scientific resources
and strong action in response to any false or misleading information. This I

emphasis is important because, so long as audit reviews are conducted, substantial
rehance must be placed on the accuracy and completeness ofinformation in the
application. This reliance would be misplaced if there was reason to believe that
an applicant is not technically competent or is less than truthful or candid.

'Hote 9. sagra.
irIbe value of this exercise in terms of increased protection of the public health and safety
would be greatly enhaar= i if the regulations themselves were systematically reviewed and
updated.This longer term proja:t is now planned.

1
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: OPE does not recommend, as a matter of policy, that near term operating licenses
! be held up pending completion of these recommendations. OGC does not believe

that the law requires that the recommendations be completed prior to license
issuance.

|
One final note on a related matter. It is useful at this point to compare the+

requirements of the " Bingham amendment" for backfittag of plants alreadyg
licensed with the requirements in the Atomic Energy Act and NRC regulations for,

initial licensing. Section 110 of Public Law %295 (the " Bingham amendment")
directs the Ccmmission "to develop, submit to the Congress, and implement, as
soon as practicable after notice and opportunity for public comment, a
comprehensive plan for the systematic safety evaluation of all currently operating
utilization facilities required to be licensed under secton 103 or section 104(b)" of

. the Atomic Energy Act. Not later than 90 days from the date of enactment of P.L
| %295 (June 30,1980), the Commission "shall report to the Congress on the status

of efforts" regarding the comprehensive plan for the systematic safety evaluation
(SSE) of these facilities.

i

Section i10 describes what the plan must include. Among other things, subsection
110(b) directs the NRC to:

| Identify each current rule and regulation, compliance with which the NRC
specifically determines to be of particular significance to protection of the
public health and safety. According to the Conference Report, this " requires
a detailed review by the Commission itself to identif,y those rules and

| regulations that are of particular health and safety significance for the
presently operating plants. Under the language, information on plant
compliance is required only for those rules and regulations. This careful
selection process is intended to focus the . plan on those NRC requirements
that are of particular significance in assesstng the overall safety of the-

presently operating plants."

Determine, for each presently operating plant, the extent to which the plant
meets the specific rules and regulations identified by the Commission. In
determining the extent of compliance, the NRC must indicate where such
compliance was achieved by use of Division I regulatory guides, staff
technical positions, or equivalent means. The Conference Report indicates
that this language is an acknowledgement by the conferees that licenses can
meet safety requirements in several ways.

Four things are worthy of mention here. First, as noted the Bingham amendment
applies to reactors already licensed to operate, and does not apply to applications
under review. There is no indication that the amendment in any way relaxes the
current requirement in the Atomic Energy Act and NRC regulations that
compliance be found prior to license issuance. Second, the amendment does not
require review for compliance with all regulations - only those regulations that
are determined to be of particular safety significance are included in the
evaluation. In contrast, the general requirement that the Commission find
compliance with the regulations prior to license issuance applies to all regulations.
Third, the amendment and Conferer.cc Report correctly describe the subsidiary
role of regulatory guides and other informal guidance. Under the Atomic Energy
Act, NRC regulations, and the Bingham amendment, it is compliance with the
regulations, rather than compliance with informal guidance, that is critical.'

i Fourth, the Bingham amendment's requirement that NRC determine the extent
;
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9
which the plant meets specific regulations will probably not be completely
satisfied by the current review process described in the NRR memoranda. A more. . . , .

specific focus on compliance with each identified regulation is required. <

~:
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Cite as 12 NRC 149(1980) ALAB-604

'

! UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

....

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Richard S. Salzman, Chairman
Dr. John H. Buck

Dr. W. Reed Johnson

h
t in the Matter of Docket No. 50-275 OL

! 50-323 OL

PACIFIC GAS AND ELECTRIC
j COMPANY

(Dist:lo Canyon Nuclear
Power Plant, Units 1 and

,

| 2) August 7,1980
l

In response to Joint Intervenors' request, the Appeal Board establishes
procedures affording two ACRS consultants who testified as licensing,

board witnesses below an opportunity to comment on the validity of the
parties' testimony in this reopened seismic proceeding.

APPEAL BOARDS: AUTHORITY TO CALL WITNESSES

An Appeal board nay call ACRS consultants to testify as Board
witnesses if special circumstances make this necessary to insure full
exploration ofissues before it.

APPEARANCES

Messrs. Bruce Norton and Arthur C. Gebr, Phoenix, Arizona, and
Malcom H. Furbush and Phillip A. Crane, Jr., San Francisco,
California, for the applicant, Pacific Gas and Electric Company.

' ~ '

Mr. David S. Fielutakn, Washington, D.C., Ms. Marion P.
Johnston and Mr. John Phillips, Los Angeles, California, for the

| Joint Intervenors, San Luis Obispo Mothers for Peace.
,

I
!i
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O
Messrs. Herbert H. Brown and 12wrence C. Lanpher, Washington,
D.C., and J. Anthony Kline and Byron S. Georgiou, Sacramento,
California, for the Governor of California.

Mr. William J. Olmstead for the Nuclear Regulatory Commission
stafT.

MEMORANDUM AND ORDER

On June 24,1980 we granted the Joint Intervenor's motion to reopen the
,

record to consider new seismic data generated by the October 1979
earthquake in California's Imperial Valley. ALAB-598,11 NRC 876. We
appended to that decision a se:ies of questions involving those data
pertinent to our concerns and we d'rected the parties to address them with
testimony.

On July 18th, intervenois filed a " Request for Reconsideration of
ALAB-598 or in the Alternative for Certification." They ask us to take steps
"to assure that Dr. Mihailo Trifunac and Dr. Enrique Luco are provided an
opportunity to comment on the questions contained in the Appendix [to
ALAB-598]," or to certify their request to the Commission if we do not
accede to it. Intervenors point out that these individuals testified below in
effect as Board witnesses. Because Drs. Luco and Trifunac are consultants
to this Commission's Advisory Committee on Reactor Safeguards (ACRS),
intervenors represent that they are unwilling to accept compensation from

_

or to become witnesses for intervenors. It is intervenors' belief that the
testimony of these two individuals is essential to a full development of the
record. The Governor of California shares that belief.

The stafT responds with the statement that

Drs.Trifunac and Luco are technical consultants to the Advisory Committee
on Reactor Safeguards. As such, they are special government employees
within the meaning of 10 CFR 0.735-4(e) and 18 USC 207. Consequently,
they would be barred from appearing on behalf of Joint Intervenors or any
other party to this proceeding other than the NRC. See 18 USC 207 and 10
CFR 0.735-26. ,

It adds that it is not the usual practice to have ACRS consultants testify in !
licensing proceedings. Nonetheless, the stafT acknowledges that "this Board I
has the authority in the circumstances to request that the ACRS provide

'

Drs. Luco and Trifunac for purposes of responding to the questions the;

Board has identified which relate to previous testimony of Drs. Luco and
Trifunac." The stafT further tells us that, if we request it be done, "the'-

ACRS, in the special circumstances of this proceeding, will request Drs. |
l

S., 150'-
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Luco and Trifunac to respond under the provisions of their current

..

consulting agreement."
The applicant, on the other hand, objects to our calling these individuals; j

'in any circumstances. It views the intervenors' request as an attempt to
nullify the ACRS' collegial independence and stresses that these two
scientists hold minority views not shared by other ACRS consultants or by

,

that Committee itself. |
The applicant's views are not without cogency. For reasons we need not

repeat at length, however, this is an unusual situation. (Su: ALAB-519,9
NRC 42 (1979)). In their testimony below, Drs. Luco and Trifunac did
address certain of the concerns we noted in ALAB-598. In particular, they
discussed the magnitude of ground motion to be expected at $e reactor site
as a consequence of the postulated 7.5M earthquake on the Hosgri Fault as
well as the extent to which the efTect of the free field motion might be
diminished by phenomena such as a soil structure interactions and the " tau
efTect." In the interest of the fullest exploration of the seismic issues at tne
Diablo Canyon site, we think it would be useful to have their opin'ons
spread upon the record here, too.

We therefore grant intervenors' request that Drs. Trifunac and Luco be
"provided an opportunity to comment." To accomplish this, it is our wish
that Drs. Luco and Trifunac review as Board witnesses the testimony
furnished by the parties and then comment on the vahdity of these
responses within the limits of their expertise. Their comments are to be in-

the form of written direct testimony to be in our hands no later than 2
September 1980. It is not necessary that they address every question. What
we seek are those witnesses' views where, in their profess;onal judgment,
they (a) disagree or agree with testimony offered by any party or (b) deem
additional information necessary to clarify a point relevant to the issues in
the reopened proceeding. It is our intention to have them available for
cross-examination by the parties and questioning by us at the hearing on
the reopened issues.

As Drs. Luco and Trifun.c are consultants to the ACRS, we hereby
request that Committee to make them available under the terms of their
ACRS contracts to furnish the testimony we have requested. In the
circumstances, we do not deem it necessary to issue formal subpoenas for
these witnesses.

Accordingly, we insttuct the stafT

,_

(1) To arrange with the ACRS to have Drs. Luco and Trifunac
availabic to testify for the purposes we haved described.

(2) To furnish Drs. Luco and Trifunac each promptly with the
testimony submitted by all parties pursuant to ALAB-598.

hg# |
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O
(3) To prcvide other assistance as necessary to have the testimony of

Drs. Luco and Trifunac in our hands by September 2,1980, and
those individuals present to testify at the reopened hearings.

6 It is not our intent to have the staff act as counsel for these witnesses.
Our instructions contemplate no more than facilitating their appearance. In

- the proceeding before the Licensing Board, we understand that the General
Counsel assigned a member of his staff to Counsel Drs. Trifunac and Luco -
in the preparatien of their written testimony and in testifying orally before
that Board. We ask the General Counsel to aid us by providing similar
assistance to these witnesses here, too.

Finally, all parties, witnesses and counsel are put on notice that we
contemplate hearing the reopened seismic issues in San Luis Obispo,
California, b gmntng September 23,1980.8

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Bishop2

Secretary to the Appeal Board

'
'Intervenors also asked that the United States Geological Survey "be provuled an opportunity

6 to comment independently" on the questions we posed in ALAB-598. Our decimon on that
portion of their request will be forthconung in a separate order.

.-

%
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Cite as 12 NRC 153 (1980) ALAB-605

i UNITED STATES OF AMERICA
! NUCLEAR REGULATORY COMMISSION

.

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman
Dr. John H. Buck
Michael C. Farrar

in the Matter of Docket No. 50-376

PUERTO RICO ELECTRIC
POWER AUTHORITY

! (North Coast Nuclear Plant,
'

Unit 1) August 11, 1980

'Ibe Appeal Board sua sponte directs certification of and reverses the
Licensing Board's ruling in LBP-80-15,1I NRC 763 (1980), that, absent a
withdrawal by the applicant, the Licensing Board lacked the authority to
dismiss or deny the construction permit application even if the applicant.

had abandoned any intention to build the proposed facility.

ADMINISTRATIVE TRIBUNAIS: AUI110RITY TO TERMINATE
PROCEEDINGS

Adjudicatory tribunals possess inherent authority to dismiss those
matters placed before them which have been mooted by supervening
developments.

APPEARANCES

Mr. Maurice Axelrad, Washington, D.C., for the applictat, Puerto
Rico Electric Power Authority.

Mr. Gonzalo Fernos, Santurce, Puerto Rico, pro se and on behalf of
,

the intervenor Citizens for the Conservation of Natural Resources,
a

I Inc.
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Messrs. Edwin J. Reis and Roy P. IAssy for the Nuclear Regulatoryi

Comnus., ion stafT.
I
I

| MEMORANDUM AND ORDEh

I
.

-

In an order entered on May 29,1980, the Licensing Board ruled, inter
alia, that it lacked the authority to dismiss or deny a construction permit
application pending before it even if it should clearly appear that the
applicant had abandoned any intention to build the facility in question.
LBP-80-15, i1 NRC 765. Its reasoning was that:

In light of Section 189 of the Atomic Energy Act of 1954, as amended,42
USC 2239, and the Commission's regulations,10 CFR 2.104, which mandate
hearings on applications for construction of nuclear power plants, there is no
procedure (short of withdrawal by the Applicant) for a Board's disposition of
such an application without a hearing on health, safety and environmental
issues.

Id at 767.8

On our own initiative, we direct certification of th.tt ruling under 10 CFR
2.718(i) and reverse it. Having heard from the parties on the matter, we
adhere to the conclusions tentatively reached in an unpublished order
entered on June 4,1980:

It is true, of course, that neither the Atomic Energy Act nor the Rules of
Practice specifically establish a procedure for dismissing (or denying) a*

construction permit application on the ground that the applicant has clearly
abandoned its purpose to build the facility in question. It scarcely perforce
follows, however, that a licensing board is required to retain on its docket in
perpetuity an application which has become entirely academic. In this
connection, we find nothing in Section 189 of the Act or Section 2.104 of the
Rules of Practice which might support such a cunous result. To be sure,
those Sections may preclude the grant of a construction permit application
without some hearing of the " health, safety and environmental issues'' which
either must be routinely considered as a matter oflaw or have been properly
raised by a party to the proceeding. But their terms are devoid of anything
which immediately suggests to us an intended limitation upon the inherent e
authority of adjudicatory tribunal's to dismiss those matters placed before
them which have been mooted by supervening developments.

We there added by way of footnote:

% similar statement had appeared, albeit in a different context, in Aawen Edam Conyssy
(Pilgrim Nuclear Generating Station. Unit 2), LBP-75-15,1 NRC 419,420 (1975). Although
the Board below did not cite Ng% its attention had been directed to it by both the applicant'

and the NRC staff. Both of those parties have now either explicitly or tacitly withdrawn their
rehance on Ngrimin this proceeding.

'
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At first impression, fection 2.749(d) of the Rules of Practice,10 CFR"'

|
2.749(d), would not appear to bar the dismimaal of a moot proceedmg.-

Rather, the only lir.dtation on a licensing board's summary dispositiont
authority is that it "may not be used to determine the ultimate issue as to
whether the permit shall be issued." A disnussal for mootness - not
involving a consideration of the merits of the application - would not seem^'

to be within the intended purview of that limitation.

The cause is remanded to the Licensing Board for further proceedings in
conformity with this opinion. In this connection, we intimate no views
regarding whether, as the intervenors maintained below, the applicant has
in fact abandoned any intention to build the North Coast facility. Nor do

|
we now concern ourselves with whether it will be necessary to conduct an
evidentiary hearing in order to reach an informed judgment on the
abandonment question. Both of those matters are for the Ucensing Board
to decide in the first instance.2

It is so ORDERED.
!

FOR THE APPEAL BOARD

C. Jean Bishop
Secretary to the Appeal Board

*In their July 18,1980 subnussion to us (at pp. 7-8), the intervenors ask that we give certain-

procedural instructions to the tacensing Board. We decline to do so. Whether they are entitled
to the relief which is sought on that score also is more appropnately left to the Board below.

I
|
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Cite as 12 NRC156(1980) ALAB-806

t

UNITED STATES OF AMERICA
k NUCLEAR REGULATORY COMMISSIONj

ATOMIC SAFETY AND LICENSING APPEAL BOARD,

i

Alan S. Rosenthal, Chairman
Richard S. Salzman

Dr. W. Reed Johnson

in the Matter of Docket No. 27-39
!

NUCLEAR ENGINEERING
COMPANY, INC.

(Sheffleid, Illinois, Low-
Level Radioactive Waste
Disposal Site) August 12,1980

The Appeal Board affirms the Licensing Board's May 3,1979 order
granting the applicant's request for dismissal of its application for
permission to expand the size ofits low-level radioactive waste burial site.

i

RULES OF PRACTICE: APPELLATE PROCEDURE*

As in the federal courts, the test of" finality" for appeal purposes before
the Nuclear Regulatory Comnussion is essentially a practical one. As a
general matter, a licensing board's action is final for appellate purposes
where it either disposes of at least a major segment of the case or termmates,

! a party's right to participate; rulings which do neither are interlocutory.
Toledo Edison Company (Davis-Besse Nuclesr Power Station), ALAB-300,2
NRC 752,758 (1975).

RULES OF PRACTICE: 'ILME LIMrIS FOR FILING
i EXCEPTIONS

'Ilie tima limits established by the Commission's Rules of Practice with
regard to appeals from Licensing Board decisions and orders, although not
jurisdictional, are strictly enforced as a matter ofgeneral policy.

,

l
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NEPA: " FEDERAL ACTION"~ '

; Dismissal of a licensee's application to expand its licensed facilities does
co! ccmtitute a " major federal action significantly affecting the quality of
the hurran environment" within the meaning of Section 102(2)(C) of'

NEPA,42 USC 4332(2)(C). Accordingly, the preparation of an environ-
mental impact statement is not a condition precedent to the disrmssal

APPEARANCES

,

Mr. John M. Cannon and Ms. Susan W. Wanat, Chicago, Illinois,

! for the appellant, Chicago Section, American Nuclear Society.
Attorney General of the State of Illinois William J. Scott and
Assistant Attorneys General Susan N. Sekuler and Mary Jo Murray,
Chicago, Illinois, for the intervenor, State of Illinois.

Mr. Roy P. Iessy for the Nuclear Regulatory Commission Staff.

DECISION

Several years ago, the Nuclear Engineering Company (NECO) filed an
application for renewal and amendment ofits existing license to operate a
low-level radioactive waste burial site near Shemeld, Illinois. He sought
amendment would have, inter alia, allowed the applicant to increase the size*

of the site from 20.45 acres to 188.45 acres. In the wake of a number of
successful petitions for leave to intervene and requests for a hearing, a
notice of hearing was issued by the Licensing Board in March 1978.

A year later, on March 8,1979, the applicant notified the Board that it
had just informed the Director of the Commission's Office of Nuclear
Material Safety and Safeguards (NMSS) that it was withdrawing its
application for license renewal and site expansion. He applicant further
indicated that it was terminating immediately "its license for activities at
Sheflield." Attached to the notice was a proposed order dismissing the
adjudicatory proceeding.

Treating the notice as a motion under 10 CFR 2.730, the Board called
for responses from the other parties. On March 20,1979, the NRC staff
filed its answer. Although acquiescing in the abandonment of the
application insofar as it sought approval of an expansion of the Sheffield
site, the staff registered its objection to the applicant's " attempt to withdraw
the license application for the 20-acres where waste is already buried."
According to the staff, the applicant had a continuing responsibility under
the terms ofits existing license and NRC regulations to safeguard properly

,

i
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9
the buried waste and that responsibility could not be shed by seeking to
terminate the license renewal proceeding.' In line with this position, on the"'"~
same day the NMSS Director issued an immediately effective show cause

f order directing the applicant to resume its responsibilities under the existing
license. Thereafter, on April 10,1979 (following oral argument on the
matter on March 27), the staff submitted to the Board a list of proposed~"

conditions precedent to the dismissal of the proceeding.
On May 3,1979, the Licensing Board entered an unpublished crder in

which it dismissed so much of the application as pertained to the expansion 1
i of the site. The Board declined, however, either to permit the applicant to '

withdraw its application for license renewal or to dismiss the proceeding. In
this connection, the Board pointed out that both the staffs request that
conditions be imposed upon su.ch dismissal and the related show cause
order would require evidentiary hearings. (One month later, on June 6, the
Commission ordered a hearing on the show cause order before the same
Licensing Board).

No endeavor was made to appeal from any portion of the May 3 order.
,

On January 24, 1980, however, intervenor Chicago Section, American '

Nuclear Society, moved the Licensing Board "to declare as final" that
portion of the May 3 order " terminating application for site expansion at
the Sheffield... site if said Order did, as a practical matter, finally dispose of
that portion of the case." On May 7, the Board entered an unpablished
order in which it dealt principally with another motion which had bxn filed
by the Chicago Section.2 At the end of that order, the Board took note of
the January 24 motion and responded to it as follows:-

The May 3,1979 ruling granting Applicant's motion to withdraw its
application to expand the Sheffield site was indeed final as of that date as far
as this board was concerned, since it disposed of a major segment of the case.
However, it is for the Appeal Board or the Commission to decide whether to
hear an appeal. See Toledo Edison Conpany, et al. (Davis.Besse) and
Cleveland Electric illuminating Company, et al. (Perry Units i and 2), ALAB.
300,2 NRC 752,758 (1975).

I Consequently, Chicago Section's motion to declare as final the board's May
| 3,1979 decision and order is granted to the extent stated above.

Founding its right to do so upon the May 7,1980 order, the Chicago
Section now seeks to challenge the May 3,1979 order. Reasoning that its
effect was to terminate all future operations at the Sheffield site, the
Chicago Section claims that the 1979 order had to be preceded by an

ribe staffs view was subsequently endorned in a March 24,1979 fding by the intervenor, State
ofIllinois.--

2See fn. 3, hfra.
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environmental impact statement and the consideration of alternatives to'

-
' such termination.3 Both the stafTand the intervenor State ofIllinois oppose

the appea! on the principal grounds (1) that it is untimely;* and (2) that it;

lacks merit.5 For its part, NECO did not file a brief.
--

I II

At the outset, we are confronted with the question of the timeliness of the
appeal. Both Illinois and the staff maintain that, insofar as it dismissed that
portion of the NECO application as pertained to expansion of the burial
site, the May 1979 order was final and subject to appeal within ten days
under 10 CFR 2.762. In response, the Chicago Section asserts that that
order was wholly interlocutory and did not achieve any degree of finality
for appellate purposes until the issuance of the May 1980 order.* It presses
this assertion in the face of the Licensing Board's observation in the May
1980 order that it deemed the partial dismissal of the NECO application to
have constituted final action at the time taken because "it disposed of a

I major segment of the case." See p.15 8, supra. 7

i

3On August 24, 1979, the Chicago Section had moved the Lacensing Board for an order
compelhng the stafT "to fde a dran enviror. mental impact statement" and "to study, develop
and desenbe alternatives to suspension of operations at Sheffield." Rat motion had been
denied on December 3,1979. He ground assigned was that the Board had no authority to

,

require either (1) that the staff prepare an environmentalimpact statement prior to a ruling on
j ua motion to withdraw the application or (2) that the applicant or anyone else operate the
i burian ite " simply because it may be an environmentally preferable course of action" OnI

Decembst 21,1979, the Chicago Section sought to have that ruling reconsidered or certified to
.he Commission.The May 7,1980 order denied that relief.
On May 27,1980, Illinois moved to strike the Chicago Section's exception to the May 1979
order as untimely. By order of May 30, we directed t' int the timeliness question be briefed by
the parties along with the merits of the appeal.His was done.
5Although those parties also raise other points in urging affirmance, we need not and do not
reach them.
*In addition, the Chicago Section argues that ;he May 1979 order was not appealable under 10
CFR 2.762 because it did not qualify as an " initial decision." Rat argunent obviously proves
too much. Nothing in the May 1980 order converted the May 1979 order into an initial
decision. Rus, if the latter order was not subject to appeal when rendered because not an
initial decision. it still is nonappealable. We need not pursue the matter any further, however,
because the Chicago Section's premise is incorrect; i.e., under Comminaion practice, an appeal
may be taken from final orders of the Licensing Board whether or not embodied in an initial
decision. See, e.g., Pacife Gas and Electric Company (Diablo Canyon Nuclear Power Plant,
Units I and 2), CL1-76-1. 3 NRC 73,74 (1976); Conrunerrs Power Company (Midland Plant,
Units I and 2), ALAB-122,6 AEC 322 (1973); Kansar Ga;andElectric Cceyony (Wolf Creek
Nuclear Generating Station, IJnit No.1), ALAB-331, 3 NRC 771, 774 (1976). See also,
discussion at p.160, infra

|
71n the circumstances, we need not decide what would have been the operative effect of that
order had the Licensing Board reached a different conclusion therein respecting the time ati

| which its prior order had acquired finality.

.
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9 In light of our 1975 decision in the Davis.Resse antitrust proceedmg,8 the
Board below was clearly correct in this appraisal of the situation. There, we
were called upon to determine the appealability as a matter of right of
certain discovery rulings made be!cw. Concluding that the answer turned
upon whether the rulings amounted to a " final decision," we held

The test of * fmality" for appeal purposes before this agency (as in the courts)
is essentially a practical one. As a general matter, a licensing board's action is
final for appellate purposes where it either disposes of at least a major
segment of the case or termmates a party's right to participate; rulings which

,

do neither areinterlocutory. '

2 NRC at 758 (footnotes omitted). It cannot, of course, be seriously
disputed that the portion of the May 1979 order here under attack did (as

'

the Board below noted) & pose of a very major segment of the present
proceedmg.' Nor did the 30and leave room for the slightest doubt that that

i order represented its ultimate word on the subject of the proposed
expansion of the burial site.

III

Although the time limits established by the Rules of Practice with regard
to appeals from Licensing Board decisions and orders are notjurisdictional,
our general policy has been to enforce them strictly. See Iown Electric Iight
and Power Company (Duane Arnold Energy Center), ALAB-108,6 AEC
195 (1973). Without implying an alteration in that policy, we nevertheless-

lay to one side the untimeliness of the appeal in this instance. Giving
Chicago Section the Lenefit of all reasonable doubt, it appears that the
lateness likely was not occasioned by a lack of diligence but, rather,
stemmed from an unfortunate misapprehension respecting the immediate
appealability of the portion of the May 1979 order in question. Granted,
had Davis-Besse, ALAB-300, supra, been consulted, Chicago Section would
(or at least should) have detected the error in its thminng. We see no
compelling necessity, however, to visit the heavy penalty of appeal disnussal
for the failure of its counse) to have uncovered that decision. In this
connection, none of the other parties to the proceedmg has asserted that it
would be materially prejudiced by our consideraticn of the merits of the
May 1979 order at this late date.

' Toledo Edson Conpany (Davis-Besse Nuclear Powce Stationk ALAB-300. 2 NRC 752. As
seen, at p.158, sopra, the Board was quite aware of that decmon.

-.. 'Indeed, in its argument on the merits, the Clucago Secten not merely recognues but appears
to emphasin that fact. At p.161, infra.

hJ

. . . . _ . . _ _ . _ . . _ . . - . . , ~ _ -

|

_



- - - . . - . . - . - . . .

O
!

Accordingly, we shall now move on to examine the Chicago Section's'a
claim that the portion of NECO's application which sought authorization to

}
expand the Sheffield burial site could not be dismissed without the prior
preparation of an environmental impact statement and the evaluation of
alternatives. Hat examination compels the conclusion that the claim is
insubstantial.

1. As previously mentioned, central to the Chicago Section's position is
its premise that, unless the Sheffield burial site is enlarged," operations" at
that site will have been " effectively terminated." By this, we understand the
Chicago Section to have in mind that the existing site will not accommodate
any further low-level nuclear wastes. Thus, absent site expansion, "the,

| Sheffield operation [is] converted from an active low-level nuclear waste
disposal site to a collection and distribution center where such waste is
assembled and shipped to other licensed disposal facilities" in far-removed
areas of the United States.''

From this premise, the Chicago Section proceeds to the conclusion" that
the dismissal of NECO's application (to the extent it sought authorization
to expand the burial site) constituted a " major Federal action significantly
affecting the quality of the human environment" within the meaning of
Section 102(2)(C) of the National Environmental Policy Act, 42 USC
4332(2)(C). That action is said to be "the abandonment" of the Sheffield
" project." Accordingly, we are told, the preparation of an environmental
impact statement was a condition precedent to the disnussal.

2. Here is a fundamental difliculty with this thesis. He Chicago
Section has gone astray in its characterization of the nature and effect of the
Licensing Board's action. The May 1979 order did not, of course, allow
NECO to " abandon" the 20.45 acre burial site currently under license. To
the contrary, the Board expressly denied NECO's motion to withdraw its
application for renewal ofits existing license. Moreover, whether (and, if so,

.

on what conditions) NECO will be allowed to abjure further responsibility
' for the licensed site remams to be adjudicated.

It well may be that, as matters now stand, no additional low-level
{ radioactive wastes will or could be stored at Sheffield and that such wastes

therefore will have to be transported to alternate, distant burial sites. But
whatever environmental consequences may flow from that reality are not
attributable to Federal action within the contemplation of NEPA. Although
the Chicago Section does not say so explicitly, it seemingly assumes that
this Commission has the statutory authority to compel NECO to expand its

,

*Br. at pp. 3-4.
HM alpp.44.
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G burial site and then to receive and store additional waste materials. We
know of no such authori:y and Chicago Section has pointed to none.u As
we see it, in this respect NECO is in a no different position than an electric
utility in possession of an operating license for a single-unit nuclear power
facility. Surely, it could not be prevented from whhdrawing an application
for a permit to construct a second unit unless and until the alternatives to
building that unit (e.g., the substitution for it of a fossil-fuel plant) had
received a NEPA assessment.

In view of dese considerations, Qicago Section's heavy reliance uponn

City of New York v. United States, 337 F. Supp. l$0 (E.D.N.Y.1972), is
misplaced. That case involved the grant by the Interstate Commerce
Commission of the application of a termmal railroad for permission to
abandon its entire existing line in the New York City area. Such permission
was required by reason of the provision of Section 1(18) of the Interstate
Commerce Act,49 USC 1(18), to the effect that no rail carrier subject to
that Act "shall abandon all or any portion of a line of railroad, or the
operation thereof, unless and until there shall first have been obtained from
the [ICC] a certificate that the present or future public convenience and
necessity permit of such abandonment." It was in this context that the court
held the approval of the abandonment application to be a major Federal
action subject to NEPA's commands (and,indeed, the ICC did not contend
otherwise).i* We need add only that there is nothing in the City of New
York opinion which even remotely suggests that the court would have
similarly viewed an ICC order which had done no more than to allow a

"

railroad to exercise its right to withdraw an application seeking authoriza-,

tion to expandits existing facilities."
In :mm, all that the Licensing Board did was to allow NECO to pull back

the }crtion ofits application which looked to the receipt of authorization to
engage voluntarily in activities (i.e., the storage of radioactive wastes on an
additional 168 acres) which at present it is not licensed to undertake. This
Commission could not have forced NECO to seek such authorization (let
alone to conduct such activities); hence, it cannot insist that NECO
prosecute that portion of the application any further. Far from being a
major Federal action depending for its validity upon the results of a prior
NEPA appraisal of its consequences, the May 1979 order thus was

uWe do not mean to suggest that the Comm= mon may not compel one ofits hcensees to take
additional steps where necessary to protect the public health and safety from the direct
cc%was oflicensed operations. The Oucago Section does not claim, of course, that the
expansion of the burial site might be such a step.
uBr. at pp. 7-8.
**5ee 337 F. Supp. at pp.158 59.
" Suffice it to say that none of the other judicial decisions cited by the Oucago Section
involved a situation even remotely analogous to that in the case before us.
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essentially ministerial in character. It accorded relief which could be
withheld from NECO neither as a legal nor as a practical matter,
irresytive of how the Chicago Section er anyone else might regard the
desirais lity of an expansion of the Sheffield site to permit further waste
storage thereon. Consequently, no environmental impact statement was-

required. NAACP v. Wilmington Medical Center, Inc., 436 F. Supp. I194,
1202 (D. Del.1977), affirmed 584 F.2d 619 (3rd Cir.1978).8*

Insofar as it dismissed that portion of the NECO application which
sought authorization to expand the Shefrield burial site, the Licensing
Board's May 3,1979 order is afirmed. 87

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Bishop
Secretary to the Appeal Board

The concurring opinion of Dr. Johnson follows, at I64, infra. .

"For these reasons,it also follows that there is no merit to Clucago Secuon's further argument ,

(Br. at 8) that, even if the preparation cf an environmental impact statement was not
n===ry, the Comminion has violated its statutory obligation to " study, develop, and
describe appropnate alternatives to .--- ---- '=' courses of action in any proposal which*

involves unresolved conflicts concermng alternative uses of available resources" Secuon
102(2)(E) of NEPA,42 USC 4332(2)(E). Once NECO had elected (as was its right) to withdraw
its request for authorization to expand the burial site, there was no longer a proposal for such
upansion before the agency.
87 Needless to say, nothing we have said in this opinion implies any belief as to NECO's
continuing obligations with regard to the previously. licensed site. That matter is not now
befors us.
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O Concurring Ophdon of Dr. Johnson:
I agree that granting NECO's motion to withdraw its application for

permission to expand the Sheffield site was not a major Federal action for;

NEPA purposes, and for this reason Ijoin in the Board's opinion. In doing !
.

so, however, I must record my belief that this outcome has disturbing l

elements. While the decision of NECO to withdraw its application was
~

voluntary in a strict legal sense, there is room to conclude that this step was
at least indirectly a result of NRC staff action.' The record of this
proceeding indicates that NECO's decision was prompted in part by the
imposition of requirements by the NRC stafT which seriously impaired the
economic feasibility of the proposed site expansion.

[ It is axiomatic that the NRC must adopt and impose those criteria for

{ the siting and operation of low level waste disposal facilities which are
necetsary to assure reasonable protection of the public health and safety.
But that process cannot be dealt with in the abstract. Radioactive waste
products will continue to be generated in Illinois. If they cannot be hiterred
at Sheffield, an alternative is that they be trucked elsewhere for disposal.
Hat, too, is hanrdous. Obviously then, both licensing and not licensing

I Shef11 eld's expansion have consequences for the public health and safety.
I

De choice cannot be avoided. If the requirements for siting and operating
waste disposal facilities are so stringent as to rule out the economical,

operation of such facilities, this simply forces selection of alternative waste

'

disposal methods with their attendant hazards and environmental impacts.,

I am not able to say what waste disposal alternative would be preferable.~

But NEPA compels such considerations to be taken into acccunt. It is
apparent on this record, however, that no thoughtful assessment was made
by the staff respecting the consequences of the requirements it imposed on
NECO. His is a manifestly serious omission and it deserves the Commic-
sion's attention and corrective action for future cases.

My colleagues have authorized me to state that they are in general
agreement with the views expressed in the first two paragraphs of the
foregoing opinion. They are not prepared, however, to go so far as to say
that it is apparent on the record before us that the staff failed to make a
thoughtful assessment of the consequences of the requirements it imposed
on NECO's site expansion proposal. In theirjudgment, the most that can be
said is that the record does not affirmatively establish that such an
assessment was made.

'See for instance the letter of James N. Noel (President of NECO) to William J. Dircks' '

(Disictor of the Omce of Nuclear Material Safety and Safeguards), dated December 27,1978.
a

n'
| '
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Cite as 12 NRC 165 (1980) /J.ps.607

UNITED STATES OF AMERICA-

NUCLEAR REGULATORY COMMISSION
.

ATOMIC SAFETY AND UCENSING APPEAL BOARD

Richard S. Salaman, Chairman
Dr. John H. Buck

Dr. W. Reed Johnson ,

'In the Matter of Docket No. 50-275 OL
50-323 OL

PACIFIC GAS AND ELECTRIC
COMPANY

(Diablo Canyon Nuclear
Power Plant, Units 1 and 2) August 19,1980

'Ibe Appeal Board denies that part ofintervenors' motion requesting that
members of the United States Geologic Survey be provided an opportunity
to comment independently on questions appended to ALAB-598 and
instructs the stafT to submit certain testimony in advance of the hearing in-

this proceedmg.

APPEARANCES
t

Messrs. Bruce Nortos and Arthur C. Gebr, Phoenix, Arizona, and
Malm- H. Furbush and Phulp A. Crane, Jr, San Francisco,
California, for the applicant, Pacific Gas and Electric Company.

Mr. David S. Waker, Washington, D.C., Ms. Marion P.
Jah==ta= and Mr. John Phhlips, Ios Angeles, Califorma, for the
Joint Intervenors, San Luis Obispo Mothers for Peace.

Messrs. Herbert H. Brown and Lawrence C. Lampber, Washington,
D.C., and J. Anthony Kline and Byron S. Georgiou, Sacramento,
Califorms, for the Got ernor of California.

' Mr. Willa J. OI==a*=d for the Nuclear Regulatory Commmion
.

staff.
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MEMORANDUM AND ORDER

f 1. Joint Intervenors' motion to reconsider ALAB-598 (in which we
'

ordered the record reopened for additional seismic evidence)' asked us to
i call two ACRS consultants as Board witnesses, a request we granted.2 Their

.
_ motion also asked that the " United States Geological Survey. be provided

an opportunity to comment independently on [the] questions" we appended
i to ALAB-598.2 The Governor of California supported the request; the

applicant and the staff opposed it. We withheld a ruling until we had
opportunity to review tie parties' responses to ALAB-598.

| 2. The USGS served as a seismic consultant to the staffin the Licensing
| Board proceeding; the staff called Geological Survey personnel as its
I witnesses and offered them for cross-examination. Neither the intervenors
j nor the Governor offer the slightest basis for believing that the views of the
( USGS - or any ofits peremnel - might shift were we rather than the staff

to call upon that agency for ac:ponses to our questions. We have no cause
ourselves to believe such would be the case. In these circumstances we deny

[ intervenors' request and decline t certify it to the Commission.
i 3. The staff's responses to the questions posed im ALAB-598 do not

include the testimony of any USGS witnesses. However, in answer to
question 9 in ALAB-598, the staff has supplied the written direct testimony
of Richard M. McMullen, a NRC geologist. Mr. McMullen's testimony
contains the statement (at p. 5) that

The LNG report (USGS,1980) is another piece of evidence favoring the.

occurrence of the subject earthquake on structures other than the Hosgri
[ fault].

) Attached to Mr. McMullen's testimony is a July 29,1980 letter f om Robert'
H. Morris, an Acting Assistant Director of the USGS, to Dr. Robert E.
Jackson of the staff. That letter states that Mr. McMullen's testimony
accurately depicts USGS' position and that this has not changed since thee

Licensing Board hearing. Mr. Morris' letter also states, however, that

The geology and seismology reports which the USGS reviewed for the Point
| Conception LNG Site do include data not on record for the Diablo Canyon
| Nuclear Power Station because the LNG review was undertaken after
! transmittal to the NRC of our Diablo Canyon position, dated April 29,1976

(emphasis added).

|

| IlI NRC 876 pune 24,1980).
8ALAB-604,12 NRC 149 (August 7,1980).
'See 1I NRC at pp. 888-892.
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The letter further indicus that, "even though" the USGS has obtained
some additional data on the subject, there "still remain ambiguities in the
location of the November 4,1927 earthquake" which require the conserva-
tive assumpt on that the Ha.gri fault (among others) be considered the sitei

'

of that seismic disturbance.
In the interest of a complete record, the staff shall submit written

testimony from a 4 uwledgeable witness describing the USGS' new data
,

j beanng on the ! cation of that 1927 earthquake and the nature of
" ambiguities" that remain about where that earthquake occurred. That'

testimony is to be in the hands ofallparties, Drs. Tnfunac and Luco, and this
Board no later than September 15,1980; its sponsor shall be made available

i

for questioning at the reopened hearing in San Luis Obispo, California,'

should we so direct.
' It is so ORDERED.

FOR THE APPEAL BOARDt

|

C. Jean Bishop
Secretary to the Appeal Board

!

.
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O Cite as 12 NRC168(1980) ALAB-608

-

UNITED STATES OF AMERICA
! NUCLEAR REGULATORY COMMISSION
!

ATOMIC SAFE 1Y AND LICENSING APPEAL BOARD
. :

Alan S. Rosenthal, Chairman
Thomas S. Moore

in the Matters of Docket No. 50-498A !
'50-499A
Is

,

' HOUSTON LIGHTING I;ND
POWER COMPANY, et al.

'' (South Texas Project, Units
1 and 2) Docket No. 50-445A

i
50-446A

i
| ~ TEXAS UTILITIES GENERATING
| COMPANY, et al.

I (Comanche Peak Steam
i Electric Station, Units 1

and 2) August 22,1980 i

,

The Appeal Board denies a petition for directed certification seeking
review of a discovery ruling by the Licensing Board.

RULES OF PRACTICE: CERTIFICATION
'

;

As a general rule, appeal boards will not exercise their discretionary
authority to review interlocutory orders dealing with discovery matters.
Toledo Edison Company (D.wis-Besse Nuclear Power Station), ALAB-300,2
NRC 752,768-69 (1975).

[ RULES OF PRACTICE: CERTIFICATION
i

Appeal boards will ordinarily grant petitions for certification in order to
undertake discretionary interlocutory review only where the ruling below
either (1) threatened the party adversely affected by it with immediate and
serious irreparable impact which, as a practical matter, could not be

168
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alleviated by a later appeal or (2) affected the basic structure of the !
'

proceeding in a pervasive or unusual manner. Public Service Company of
Indiana (Marble Hill Nuclear Generating Station, Units I and 2), ALAB-

i, ,
405,5 NRC i190, i192 (1977).

,._

APPEARANCES

Messrs. Joseph B. Knotts, Jr., and C. Dennis Ahearn, Washington,
D.C., for the Texas Utilities Generating Company.

Messrs. J. A. Bouknight, Jr., and Douglas G. Green, Washington,
D.C., for the Houston Lighting and Power Company.

Mr. David M. Stahl, Washington, D.C., for Central and South West
Corporation, et al.

! Ms. Susan Braden Cyphert and Messrs. David A. Dopsovic and
Kenneth M. Glazier for the United States Department of Justice.

Messrs. Joseph Rutberg, Frederic D. rhannl= and Michael B.
Blume and Ms. Ann P. Hodgdon for the Nuclear Regulatory
Commission staff.

_

MEMORANDUM AND ORDER

Before us are three renewed petitions for directed certification,8 seeking
review of a Ma ch 7,1980 oral ruling in this antitrust proceeding involving
the South Texas and Comanche Peak nuclear facilities. He ruling granted

.

.

.

' Filed by, respectively, Texas Utilities Generating Company; Houston Ughting and Power

| Company; Central and South West Corporation er at

b
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O a joint motion of the Department of Justice and the NRC staff to compel
the production of certam documents in the petitioners * possession.2
The petitions are denied for the following reasons:

1. As a general matter, discovery rulings of licensing boards are not
promising candidates for the exercise of our discretionarv authority to

, .
review interlocutory orders. Toledo Edison Company (Davis-Besse Nuclear
Power Station), ALAB-300, 2 NRC 752, 768-69 (1975); see also, Long
Islandlighting Conpany (Jamesport Nuclear Power Station, Units 1 and 2),
ALAB-318,3 NRC 186,187 (1976).

2. "Almost without exception in recent times, we have undertaken
discretionary interlocutory review only where the ruling below either (1)
threatened the party adversely affected by it with immediate and serious
irreparable impact which, as a practical matter, could not be alleviated by a
later appeal or (2) affected the basic structure of the proceedmg in a
pervasive or unusual mmnner." Public Service Company ofIndiana (Marble
Hill Nuclear Generating Station, Units I and 2), ALAB-405,5 NRC 1190,
i192 (1977) (footnote omitted). The ruling in questwn here does not meet

,

either of these tests. Obviously, it affects the basic structure of the
proceeding not at all. Insofar as the threat of irreparable injury to the
petitioners is concerned, suffice it to say that the ruling does not go to the
matter of the admissibility into evidence of the documents covered by it.
Should the Licensing Board ultimately allow the introduction of one or

I more of those documents over their objection, the petitioners will have the

.

ribe directed certification petitions were initially filed shortly aner the oral ruling had issued.
On March 27,1980, we heard argument on them. Thereaner, we announced that action on the

titions was being deferred by reason of the then pendency of negotiations among the parties
to the possible settlement if the underlying antitrnst dispute (which,if fully successful,

wou d have served to moot the discovery controversy).l

On July 16,1980, the lacensmg Board advised us by memorandum that it wished to reconader
its March 7 ruling. To =- ---=-_! ate this desire,in an unpubhshed July 18 order we denied the
directed certification petitions without prejudice to their resubaussion foDowing the f =nsing
Board's determination on reconsideration. On August 8, that Board held a y.2 ;.;isg
conference at which counsel were heard on the matter. On August 13, it entered an order in
which it adhered to the prior discovery ruling. The directed certification petitions were
thereupon renewed-

Although settlement negotiations appear to remahn in progress, we have concluded that it is
best to rule upon the petitions without further delay. While the negotiations to date have been
fruitful, the possibility exists that they will not produce agreement on all outstanding issues
and that, therefore, an evidentiary hearing on some matters will be required.11nder the terms

,

of the Licensmg Board's August 13 order, that hearmg will-- 7 on November 5,1980
- and s====nes of the testimony to be adduced will be due three weeks earlier. In those

circumstances, the discovery controversy is now deserving of prompt resolution.

%g >
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right to complain of that action La manection with any appeal which they
might take from the ensuing initial cecis%n.3,

3. Without passing ultimatejudgment on the merits of the ruling below,
a preliminary consideration of the trpments of the petitioners leaves us j
unpersuaded that it was so plainly erroneous that our intercession is

{
required in order to avoid the possible working of a rnanifest injustice upon '

the petitioners.
It is so ORDERED.*

FOR THE APPEAL BOARD

C. Jean Bishop
Sectetary to the Appeal Board

81n its August 13,1980 order (at p. 3), the Ucensing Board stated that the documents "may be
tha subject of a protective order upon an appropnate showmg of a need for confidentiality,
ins luding in camera inspection if requested "
*By season of the denial of the renewed petitions, the stay of the effectiveness of the March 7
oral discovery ruling is ternunated. See our unpublished August 14,1980 memorandum at p. 2. *

Michael C. Farrar was previously a member of this Board esd porticipated in the initial
g consideration of the petitions as well as in our July 18,1980 order (see fn. 2, snyre ). Effective

August 16,1980 (prior to the renewal of the petitions on August 19), Mr. Farrar resigned his -,
'

position as a permanent legal member of the Appeal Board and simultaneously withdrew from
all but one of the appeal boards to which he was then assigned. The parties were advised on--

August 14 that Mr. Farrar would no longer serve on the Appeal Boerd for this procee6ag and
that, if renewed, the petitions would be ruled upon by the remammr members of the Board
under the quorum rule. No objection to this procedure was recorded. In the event that
subsequent Ucensing Board action in the proceeding should come before this Board for
review, another Appeal Board member wdl be demgnated to serve in Mr. Farrar's stead.
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Cite as 12 NRC 172 (1980) ALAB-809

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman
Dr. John H. Buck

in the Matter of Docket No. 50-488 CP

HOUSTON LIGHTING A'AD
POWER COMPANY

(Allens Creek Nucleet
Generating Station, Unit

f 1) August 25,1980

He Appeal Board dismisses an appeal of the Ijcensing Board's ruling
on certain discovery requests as impermissibly interlocutory.

APPEARANCES ,

.

Dr. Dadd Marrack, Bellaire, Texts, appellantpro se.

MEMORANDUM AND ORDER

By a filing (v sd sugust 18,1980,intervenor David Marrack endeavors
to appeal from a portion of the Licensing Board's unpublished June 27,
1980 order in this construction permit proceedmg. Recognizing that almost
two months have elapsed since the entry of that order, Dr. Marrack
represents that the appeal was not more seasonably prosecuted because he
had failed to receive the copy of the order which had been served upon him
by the Docketing and Service Branch of the Commission on June 30,1980.
(We are told that he had obtained the order from applicant's counsel earlier

this month).
He principal difficulty with the appeal is not that it is late but, rather,

|
that it is impermissible. The June 27 order was entirely interlocutory in
character; insofar as here relevant,it dealt with certain discovery requests

{
' "

s. s .

)
1
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:

directed to the applicant by Dr. Marrack and another intervencr. As such,
under the plain terms of the Commission's Rules of Practice,' it is not

*I subject to appeal prior to the rendition of the Licensing Board's initial
decision.See 10 CFR 2.730(f).:

~'

Appealdismissed
It is so ORDERED.

FOR THE APPEAL BOARD 2

C. Jean Bishop
Secretary to the Appeal Board

'We take this occasion to stress anew the imperau we necessity that all participants in NRC
adjudicatory prMags - whether 1r aryers or layinen representing themselves or organiza.
tions to which they belong - fanulsarue themselves at the outset with those Rules. By doing
so, participants will both (1) enhance their ability to protect adequately the rights of those they
represent; and (2) avoid the waste of time and resources which inevitably a rah the
taking of action forbidden by the P .Jes.
*Notwithstanding Section 2.730(f), we have the authority to review interlocutory orders of
licensing boards as a matter of discretion.10 CFR 2.718(i); Pastic Service Company of New
Hanyshire (Seabrook Station. Units I and 2). ALAB-271, I NRC 478,482-83 (1975). As very
recently reemphasized, however, our general policy is not to exercise that discretien in
connection 'vith discovery costroversies. Hourron ughting and Powr Company (South Texas
Project, Units I and 2), ALAB-609,12 NRC 168(August 22,1980).No reason to depart from
that policy is apperent in this instance. J
8 Michael C. Farrar wu prevmusly a member of this Board. Effective August 16,1980, he*

resigned his position as a permanent legal member of the Appeal Board and simultaneously
withdrew from all but one of the Appeal Boards to which he was then assigned. Accordingly,
this tratter was ruled upos by the remaining z.cmbers of the Board under the quorum rule. At
an apg ropriate date, another Appeal Board member will be designated to serve on the Board
in Mr. /arrar's stead.

.
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Cite as 12 NRC 174 (1980) ALAB-610

.

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

_

ATOMIC SAFETY AND LICENSING APPEAL BOARD.-

Alan S. Rosenthal, Chairman
Richard S. Salzman

in the Matter on Docket No. 50-329A
50 330A

f
ICONSUMERS POWER COMPANY

(Midland Plant, Units 1 and
2) August 26, 1980

The Appeal Board announces that it will not undertake sua sponte review
of the Licensing Board's approval (LBP-80-21) of the settlement reached by
th. parties in this antitrust proceeding.

RULES OF PRACTICE: APPELLATE REVIEW (ANITTRUST
PROCEEDINGS)

.

Absent extraordinary circumstances, appeal boards will not scrutinize
the resolution of the purely economic issues posed in an antitrust

7

proceeding unless one of the litigants is sufficiently dissatisfied with that |
resolution to file an appeal. Louisiana Power and Light Conpany (Waterford '

Steam Generating Station, Unit No. 3), ALAB-258,1 NRC 45,48 fn. 6 |

(1975). i

MEMORANDUM AND ORDER

I On August 4,1980, the Licensing Board entered an orded in which it
approved the settlement reached by the applicant and the intervenors of the |

issues remanded by us to that Board in ALAB-452,6 NRC 892,1098-1100 !

(1977). Because the settlement had the endorsement of both the Depart-

!

8LBP-80 21,12 NRC 177.

4
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~ ~~

ment of Justice and the NRC stafT, understandably no exceptions havec
f. been taken to the August 4 order.'

1. " Absent extraordinary circumstances," we do not " scrutinize the
E,.

,:.
. resolution of the purely economic issues posed in an antitrust proceeding

unless one of the lititgants is sufficiently dissatisfied with that resolution to
bring it before us." lxuisiana Power and Ught Company (Waterford Steam
Generating Station, Unit No. 3), ALAB-258,1 NRC 45,48 fn. 6 (1975). No
such extraordinary circumstances appear here. Accordingly, the August 4
order will not be reviewed sua sponte by this Board.

2. We wish to commend both the parties and the Board below for thus
bringing this protracted litigation to an end without the necessity of still
further time-consuming and expensive evidentiary hearings on the question
of appropriate relief. It is obviously far preferable for parties to reach a
settlement of such questions through arms-length negotiations than it is to
compel the adjudicatory tribunal to devise a remedy ofits own - which
might prove to be wholly satisfactory to none of the litigants. In this
instance, these considerations were quite apparently recognized by all
concerned: (1) by the applicant and the intervenors in promptly
embarking upon good-faith settlement negotiations in the wake of ALAB-
452 and in spending the time and effort necessary to bring them to a
successful conclusion; (2) by the Department of Justice and the NRC staff
in the discharge of their weighty responsibility of reviewing the proposed

,

settlement caref211y to insure that it was consistent with the public interest;
and (3) by the Licensing Board itselfin encouraging the parties' endeavors
and then fulfilling its role as the ultimate arbiter of the acceptability of the
settlement. Parties to other antitrust proceedings before this agency might
profitably seek to follow this example.

It is so ORDERED.
:

FOR THE APPEAL BOARD

C. Jean Bishop
* Secretary to the Apper.1 Board

;;..
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j,N- Cite as 12 NRC 177(1980) LBP-80-21,

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

-

ATOMIC SAFETY AND LICENSING BOARD
|

Hugh K. Clark, Esquire, Chairman
' Marshall E. Miller, Esquire

;
Dr. J. Venn Leeds, Jr. j

in the Matter of Docket No. 50-329A l

50-330A

CONSUMERS POWER COMPANY,

! (Midland Plant, Units 1 and
I 2) August 4,1980

The Licensing Board approves the proposed license conditions contained,

in a settlement agreement between the applicant and the intervenors in this
| antitrust proceeding, orders that the proposed license conditions be

incorporated into the construction permits for the facility, and terminates
the proceeding.,

l
MEMORANDUM AND ORDER

|

| On January 13,1%9, the Consumers Power Company (Consumers) filed
an application for the licensing of two pressunzed-water nuclear power
reactors, designated as Midland Plant, Units one and two, to be located on
Consumers' site on the south side of the Tittabawassee River,in Midland
Township, Midland County, Michigan. After review of matters related to
siting, safety and environment, Construction Permits CPPR 81 and CPPR

| 82 were issued on December 15,1972, and subsequently amended on May
( 23,1973.
| 'Ihe license application was filed before 105c of the Atomic Energy Act
'

of 1954 was amended to require prelicensing antitrust review. Under
105c(8), the " grandfather clause," construction permits were issued subject
to appropriate action as a result of this subsequent antitrust proceeding.

| The parties to this proceeding are Consumers, the United States Nuclear
| Regulatory Commidon Staff (Staf1), the United States Department of

*

| Justice (Justice) and a group of intervenors (Intervenors). The Intervenors
; include the following parties: the Cities of Coldwater, Grand Haven,

177
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O
Holland, Traverse City and Zeeland, the Northern Michigan Electric
Cooperative, Inc., and the Michigan Municipal Electric Association.-~-

In its decision dated December 30, 1977, the Atomic Safety and
Licensing Appeal Board found "...it reasonably probable that Consumers'
activities under the Midland Licenses would maintain the present situation,

inconsistent with the antitrust laws," ALAB-452,6 NRC 892 at 1098. This
.

1

case was remanded to the Atomic Safety and Licensing Board (Board) for
formulation of License Conditions to alleviate the concerns entailed in that
finding.

At a prehearing conference on March 2,1978, the Board urged the
parties to meet forthwith to discuss whether there was a reasonable
probability of settlement of the issues in the remand proceedings. He
parties met promptly and began serious negotiations looking toward a

i settlement of all issues. De Intervenors and Consumers desired to settle not

| only the proposed License Conditions but all other matters between them.
| The Board foresaw that the negotiations would take many months, and was

reluctant to permit suspension ofits proceedings, but with the advice of the
Appeal Board, ALAB-468,9 NRC 436 (1979), hearings were suspended
pending such negotiation.

At a preliminary meeting among counsel for all parties, Justice and Staff
,

j presented to Consumers and Intervenors proposed License Conditions
which would be acceptable to Justice and Stafr as a basis for settlement.i

; Progress reports from Consumers and Intervenors have been made
c periodically to the Board. After extensive negotiations, Consumers and

Intervenors reached agreement on proposed License Conditions and on a.

| supplemental agreement between these parties for implanentation of the
' conditions and other matters concerning relationships between them. Both

the proposed License Conditions and the supplemental agreement were
;
'

submitted to the StafTand to Justice for review.
By letter dated September 6,1979, the Staff advised the Board that the,

proposed License Conditions were satisfactory to the Staff. He letter,

further stated that the remainder of the supplemental agreement was under'

; i review to insure consistency with the proposed License Conditions, and

| that the Board would be informed of the outcome of this review.'

By joint motion of Consumers and the Interv:nors, dated September 25,f

1979, these parties requested that the Board impose the proposed License
Conditions attached to the motion. Hey further requested that this
antitrust proceeding be termmated.

On October 12,1979, the Staff filed its response to the said motion. The
response stated that the Staf1's review of the supplemental agreement led it
to conclude that it appeared to be consistent with the rights, benefits, and

' entitlements of all parties under the proposed License Conditions. The
,
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O
response reiterated the Staft's satisfaction with the said conditions. He

' Staff supported the aforesaid motion.
On October 15,1979, Justice filed its response to the said motion. He

~

response stated that Justice had reviewed the proposed License Conditions
and the supplemental agreement between Consumers and the Intervenors
implementing those License Conditions. Justice agreed that the attachment
of such License Conditions to the Midland licenses will assure that
Consumers' activities under the licenses will not create or maintain a
situation inconsistent with the laws; and will allow this antitrust proceeding
to be terminated.

g The Joint Motion of September 25,1979 by Consumers and Intervenors

g and the responses of the Staff and Justice amount to a stipulation that (1)
t, all parties agree to the imposition of the said License Conditions and (2)

'

such imposition will allow termination of this antitrust proceeding.
The proposed License Conditions have been reviewed in the light of the

[ Appeal Board's decision and instruction (6 NRC 892 at p.1098-1100). He
review included a detailed comparison of these conditions with.coaditions
heretofore imposed to remedy similar situations. Although the proposed
License Conditions are the product of compromise, this Board concludes
that the proposed License Conditions reasonably address the situations
inconsistent with the antitrust laws found by the Appeal Board. Also, this
proceeding should be terminated with the imposition of the proposed
License Conditions. Accordingly, the Joint Motion of Consumers and the*

Intervenors, dated September 25,1979, is granted.
It is hereby ordered that Construction Permits CPPR 81 and CPPR 82,

as heretofore amended, be further amended by appending to each of them
the antitrust conditions attached to this Memorandum and Order as
Exhibit A, and that this proceeding be terminated.

l

f'
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0 In accordance with 10 CFR 2.760, 2.762 and 2.785, any party may
appeal this Memorandum and Order to the Atomic Safety and Ijcensing
Appeal Board by fding exceptions within ten days after service of this
Memorandum and Order. Briefs must be fded within the times set forth in
the Regulations referenced above. |

It is so ORDERED. '

_ ,

6

! THE ATOMIC SAFEIY AND
LICENSING BOARD

J. Venn Imds, Jr., Member

..

Marshall E. Miller, Member

Hugh K. Clark, Chairman;

Dated at Bethesda, Maryland'

this 4th day of Auj;ust 1980.
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EXHIBIT A

MIDLAND NUCLEAR POWER STATION, UNITS 1 AND 2

ANTITRUST LICENSE CONDITIONS

I. DEFLNITIONS

| 1. As used herein:
(a) " Licensee" means Consumers Power Company, or any successor

or assignee of this licensee and includes each present or future subsidiary in
which Licensee owns more than 50% interest and any successor thereto.

(b) " Bulk power" means the electric power and attendant energy
supplied or made available at transmission or subtransmission voltage for
resale.

(c) " Neighboring entity" means a private or public corporation, a
,

governmental agency or authority, a municipality, a cooperative, or a,

lawful association of any of the foregoing, which is all or partially in
Licensee's service area (as defined below) and which meets each of the
following criteria: (1) its facilities, existing or proposed in the immediate
future following a proposal for arrangements under these conditions, are
economically and technically feasible ofinterconnection with those of the
Licensee; (2) it owns and operates or proposes to own and operate electric

,

generation, transmission or distribution facilities or has joint ownership
participation or contractual rights in generation, transmission or distribu-
tion facilities operated by others; and (3) with the exception of generation
and transmission cooperatives, municipalities, governmental agencies or
authorities, and associations, it is, or upon commencement of operations,
will be a public utility or cooperative and subject to regulation with respect
to rates and service under the laws of the State of Michigan or under the
Federal Power Act; provided, however, that as to associations, a majority
of members of such association is either a public utility or ccqwrative as
discussed in this clause (3) or a municipality, governmental ajency or
authority.

(d) " Neighboring coordinating entity" means a " neighboring entity"
which is currently planning its future bulk power supply so that its " total
generation capacity" (as defined below) will be at least equal to its

! projected peak load demand and reserve requirements established pursuant
to Section 3(a) hereof. Total generation capacity shall be calculated as the
sum of the system's (1) native installed capacity,(2) formally executed bulk
power purchases (including purchases under a wholesale tarift) from or

,

| arrangements with Licensee or other parties for periods of one or more six-

e$
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O month peak load seasons and (3) pasticipation in generating units of
Licensee or other electric systems. An electric distribution system that
satisfies it's entire peak load demand with firm power purchases from
another electric system (including an association of which it is a member)
does not qualify as a neighboring coordinating entity.

(e) " Costs" means all appropriate costs, including a reasonab!e return
on investment, which are reasonably allocable to an arrangement between
two or more electric systems under coordination principles or generally
accepted industry practices. In determining costs, no value shall be
included for loss of revenues from a sale of power by one party to a

q customer which another party might otherwise serve.
(f) " Net benefits" means that, for each party thereto, the benefits

derived from an arrangement exceed its costs. Receipt of compensation
which covers Licensee's costs, in accordance with the applicable tariff or
rate filed by Licensee with a regulatory authority, or established by such
authority pursuant to a final, non-appealable order, shall be deemed to
provide Licensee with net benefits as to such arrangement; provided that
Licensee shall not decline to enter into an arrangement during the

,

pendency of administrative or judicial proceedmgs involving filingsi

applicable to such anangement. Compensation under a tariff or rate
applicable to a particular arrangement or a particular party shall not
necessarily by deemed to provide net benefits as applied to difTerent
arrangements or different parties. In calculating net benefits from a
particular arrangement, Licensee shall also take account of value (positive
or negative) other than compensation under a rate or tariff, including_

impact on system reliability and risks of forced outage.
(g) " Integrated bulk power system" means the interconnected

generation, transmission and sub-transmission facilities used to serve a
system's principalload centers.

(h) " Licensee's service area" means all counties in Michigan's IAwer
Peninsula with the following exceptions: (1) the entirety of the counties
of Berrien, Cass, Huron, Lapeer, Macomb, Samlac, St. Clair and Wayne,
and (2) the townships in which Licensee is not franchised to provide electric
service in the counties of Van Buren, St. Joseph, Monroe, Washtenaw,
Oakland, Tuscola and Livingston.

IL GENERAL PRINCIPLES

2(a) The arrangements described in the following sections shall be of
the types, and pursuant to terms and conditions, which are consistent with
good industry practice. 'Ibe terms and conditions of any individual
arrangement shall be on a basis that will compensate Licensee for its costs

182
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incurred thereby. No party shall be obligated to enter into an arrangement
if on balance there does not appear to be any demonstrable net benefit to
such party arising from that arrangement. It is recogmzed that, in any
particular arrangement the net benefits may not be equal or identical for

' - each party and that the net benefits of an arrangement for a small system or
for a system not theretofore engaging in such arrangements may be greater
than that reahzed by a larger electric system or one already engaging in
such arrangements. 'Ibe relative net benefits to be derived by the parties
from a proposed arrangement shall not therefore affect a decision with
respect to participating in any such arrangement, subject to the other terms
and conditions of this license.

(b) Any neighboring coordinating entity entering into any arrange-
ments provided for in these license conditions will be expected insofar as
practicable and in accordance with good industry practice - taking into
account laws, rules and other restrictions affecting taxation and financing
- to grant reciprocal rights and benefits to Licensee, and to undertake i

reciprocal obligations with respect to Licensee. Nothing herein shall require
a neighboring coordinating entity to construct generation facilities except
where to do so is necessary to maintain its reserve obligations under Section

3(a) below.
(c) Interconnection, interchange of power, coordination or other

arrangements under this license shall be required only if such arrangements
would not adversely affect Licensee's system operations or the reliability of

*
power supply to Licensee's customers or other electric systems with whom it
has prior contractual commitments, and if such arrangements would not
jeopardize Licensee's ability to finance or construct on reasonn51e terms
facilities needed to meet its own anticipated system requirements, Scluding
the sale of firm bulk power pursuant to Section 11(a) hereof.

(d) The following conditions shall be implemented in a manner
consistent with the provisions of the Federal Power Act and other
applicable regulatory statutes, regulations and orders. All rates, charges or
practices in connection with any action taken by licensee pursuant to this
license, which are subject to the jurisdiction of a regulatory agency, are
subject to the approval of that agency. Nothing in the foregoing shall be
construed to waive any of the Licensee's rights or protection afTorded by
law with respect to the retail distribution of electricity in those areas of
Michigan in which it transacts local business. Licensee shall not be required
to enter any final arrangement prior to resolution of any substantial
questions as to the lawn' l authority of another party to engage in theu

{ arrangement.
(e) If Licensee participates in any of the following arrangements with'

; an association of electric systems, Licensee shall not be obligated to take

v.
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account of requests or requirements of members of that association which
do not qualify as a " neighboring entity," as defined in section 1(c) hereof.i

| (f) Agreements implementing the following sections shall not impose
limitations upon the use or resale of capacity and energy after delivery to a;

'

neighboring entity, except as tray be necessary to protect the reliability of
Licensee's system.

~~

(g) Licensee shall also negotiate in good faith interconnection and
other appropriate agreements with a neighboring entity which has bona fide
plans to become a neighboring coordinating entity in the immediate future
so as to permit such entity the opportunity to participate in arrangements
described in the following sections as soon as it becomes a neighboring
coordinating entity.

(b) The obligations set forth in the following sections shall be
governed by conditions and limitations set forth in this section.

IIL COORDINATED OPERATIONS

3. Obligation to interconnect and share reserves.i

(a) Licensee shall interconnect and enter into appropriate coordina-'

tion agreements with a neighboring coordinating entity which so requests
and operate normally in parallel in accordance with good operating
practice, provided that a reciprocal plan of reserve sharing is agr eed to by a
neighboring coordinating entity as provided herein. Licensee and such
entity shalljointly establish and separately maintain the minimum reserves
to be installed or otherwise provided under such a plan in accordance with_

good industry practice. Further, under such a plan, Licensee shall not be
obligated to agree that a party may maintain a minimum reserve percentage
less than Licensee *s own reserve percentage. The reserve requirement thus
established shall be calculated as a percentage of peak load demand
(adjusted for firm power purchases and sales) and, except as provided
herein, no party to the interconnection shall be required to maintain as its
reserve requirement more than such percentage of peak load demand. If the

,

reserve requirements of any party to a reserve sharing plan under this
paragraph are increased over and above the amount such party would be
required to maintain without such interconnection, then the other party
shall be required to carry or provide for as a part ofits reserve responsibility
the full amount of kilowatts of such increase. If over a reasonable period
one system demands emergency support from the other to a disproportion-!

| ately greater extent than the system delivers such support, by reason of the
( unfavorable reliability experience of the receiving system's generation or

. transmission facilities, the receiving sys:em shall take all reasonable steps to
avoid such demands (e.g., by purchasing capacity and energy other than
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~ ' emergency energy, or other reasonable steps). Each party to any such

| reciprocal plan shall maintain such amounts of operating reserves as may
8 be' consistent with good industry practice and adequate to avoid the

imposition of unreasonable demands on either party in meeting the
-- reasonable contingencies of operating its own system. However, in no

circumstances shall a party's operating reserve requirement exceed its

(
installed reserve requirement.

(b) Interconnections with neighboring coordinating entities shall not .
,

be limited to lower voltages when higher voltages are requested and
available from installed facilities of the party to whom the request is made

,

in the area where the interconnection is desired. Each party shall maintain

I control and metering facilities as required for safe and prudent operation of
the interconnected system in accordance with good industry practice.

(c) The cost of interconnection facilities between Licensee and
another system shall be allocated in a manner which takes account of the
various transactions for which the interconnection facility is to be utihzed.

(d) Except as provided in Section 10(a) infra, interconnections shall be
made to the integrated bulk power systems of each entity. Any party may
require that the transmission facilities between the interconnected parties
meet reasonable protective standards to avoid credible contingencies
cascading to areas outside of each party's system.

(e) Interconnection agreements shall not prohibit neighboring coordi-
nating entities from entering into other interconnection agreements, but
may include appropriate provisions to protect the reliability of Licensee's

,

system, and to insure that Licensee is compensated for additional costs
resulting from such other interconnections.

4. Obligation for reciprocal sales of emergency power.
Licensee shall exchange emergency power with neighboring coordinating

entities which so request. Licensee shall be required to engage in such
,

transactions if and when it has power and energy available for such
transactions from its own generating resources or from interconnected
systems but only to the extent that it can do so without impairing service toI ,

its customers or other electric systems with whom it has contractual
commitments, provided, however, emergency service shall take precedence
over any sales of economy energy.

5. Obligation to coordinate maintenance scheduling and for purchases
and sales of maintenance power and energy.

Licensee shall exchange joint maintenance schedules and shall engage in
purchases and sales of maintenance power and energy with any neighbor-,

T c' | ing coordinating entity which so requests when it can reasonably do so.
After agreement to each such transaction, power shall be supplied to the
fullest extent practicable for the time scheduled and in accordance with

.

!
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O
generally accepted industry practice for maintenance power and energy

. sales.

6. Obligation to engage in sales ofeconomy energy.
Ucensee shall exchange data on costs of energy from generating<

resources available to it and, consistent with system security sell to,
purchase from, or exchange economy energy when appropriate to do so. . . ,

under principles of economic dispatch with a requesting neighboring
coordinating entity on a basis that will apportion the savings from such
transactions equally between Licensee and such entity.

. 7. Obligation to sell, purchase or exchange other non-firm smp!us
capacity and energy associated therewith.,

'
Licensee shall sell to, purchase from or exchange with any neighboring

coordinating entity other non-firm bulk power which the supplying system
deems to be surplus, when such transactions would serve to reduce the
overall costs of bulk power supply without a loss to either party. Such bulk

,
power transactions shall be on terms and conditions consistent with:

generally accepted industry practice.

} 8. Reciprocal Performance.
With regard to transactions in emergency and maintenance power,

economy energy and other non-finn surplus capacity-energy, as set forth in
Sections 4, 5, 6 and 7 above, other parties to such transactions shall
maintain (and adequately plan to provide) bulk power supply facilities and

i capabilities sufficient to reasonably assure Licensee that reciprocal perfor-
j mance will be forthcoming. Reciprocal performance requires plans and

bona fide efforts necessary to maintain the established reserve levels under-

the coordination arrangement. Temporary short-falls in meeting this
requirement due to circumstances beyond a party's control would not
provide a basis for the other party's failure to perform in this regard.
Reciprocal perfonnance does not necessarily require that neighboring
coordinating entities supply Licensee with the same amounts of power or
energy which they receive from Licensee.

.

IV. ACCESS TO NUCLEAR GENERATION
|

6 9(a) Licensee shall, upon timely request, afford any neighboring entity
an opportunity to participate in Midland Units I and 2. Licensee shall,
prior to the time major equipment items for .. clear generating units are
ordered, upon request by any neighboring entity, afford such entity an
opportunity to participate in all future nuclear generating units for which
Licensee applies for a construction permit on or be ore December 31,1999.r
Participatica shall be through reasonable joint ownership or other joint 4

Ifinancing arrangements in which the participating neighboring entities pay
,
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7' their share of costs of construction approximately (but no later than) as

f they are incurred by Licensee. The form of such participation in such
generation units shall be at the option of the participating entity to the

. extent that such an entity is legally able to participate in the unit under suth
a form of participation. Such participation shall be on reasonable terms and' ' ~

conditions and on a basis that will compensate Licensee for its costs
incurred and to be incurred for such generating units; provided, the
aggregate participation of others in any nuclear unit shall not be required to

i

I exceed the lower of 49% of the capacity of such unit or an amount based
upon a ratio of(i) most recent aggregate peak load demand of requesting

,

participants to (ii) the sum of such demands and Licensce's most recent:

I peak load demand (less the most recent peak load demands on Licensee by

| the requesting participants). A request from a neighboring entity for
participation in Midland Units I and 2 shall be deemed timely only if ai

letter of intent to participate (subject only to fmancing contingencies) is*

executed by the governing body of the participating entity and received by
! Licensee within a mutually agreeable time period following the effective

date cf these license conditions. As to future mc! car units it plans to
construct, other than Midland Units I and 2, Licensee shall provide to
requesting neighboring entities all available financia! and technical data
required to assess the feasibility of participation therein. A request for such
participation shall be deemed timely only if a letter of intent to participate
(subject only to financing contingencies) is executed by the governing
board of the participating entity and received by Licensee within six

_

months following Licensee's provision of such data. A ndghboring entity's
participation request in a nuclear unit shall also be deem d timely only ifit
executes, within one year after execution of such letter r1 intent, a legally
binding and enforceable agreement with Licensee to assume financial

I responsibility for its share of the costs associated with a unit.

| (b) As a part of any arrangement that may be reached svith respect to

{
any participation under su*isec6 9(a) above, I.unsee shall interconnect
with and deliver to the integrated bulk power eptem of a participating
neighboring entity any power to which it may be entitled under such
arrangement at a delivery point or points on Licensee's system on a basis
that will compensate Licensee as provided in Section 10(b) infra.

(c) Licensee, as long as it maintains majority ownership, may exercise
final authority in all decisions necessary in accordance with good industry
practice in the engineering, design, construction, operation, maintenance

l and scheduling of a nuclear generating unit where ajoint ownership orjoint

| financing arrangement is entered under subsection 9(a). An advisoryi
'

j committee shall be orgamzed properly to consider the needs and desires of

: each party thereto.

I
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I(d) la th. e.ut th i vac v invie neighbonng entities choose to obtain

majority ownership in any nuclear unit, Licensee shall be afrorded the
'

opportunity to participate in such unit under comparable terms and
cohditions as those described in subsection 9(a). Nothing in these License
Conditions shall require any party to enter into a nuclear unitjoint venture
where to do so would cause loss of tax-exempt status or otherwise

-
,

significantly increase the tax liabilities of such party.

V. TRANSMISSION SERVICE

10(a) Licensee shall facilitate bulk power transactions between two or
more neighboring entities by providing transmission service between or
among the integrated bulk power systems of such entities or to such
integrated bulk power systems from the generation facilities of such entities.

[ Licensee shall also provide transmission servic: for bulk power transactions
I over its transmission facilities between the integrated bulk power system of

any neighboring entity and any electric system engaged in bulk power
transactions which is outside Licensee's service area. Licensee shall provide
transmission service under this paragraph only if(1) Licensee's and other
connected transmission lines form a continuous electric path between the

i supplying and the recipient systems; (2) permission to utilize other systems'
I transmission lines has been obtained by the proponent of the arrangement;
! (3) the services can reasonably be accommodated from a functional
} technical standpoint without significantly impairing Licensee's reliability or
j its use of transmission facilities; and (4) reasonable advance request is,

j received from the neighboring entity seeking such services to the extent that

| such notice is required for operating or planning purposes.
I (b) Licensee's provision of transmission services under this section 10

shall be on a basis which compensates it for its costs of transmission
reasonably allocable to the service or on another mutually agreeable basis
and in accordance with a reasonable transmission agreement. Licensee shall

,

file tariffs providing for transmission services required to implement these*

license conditions with the Federal Energy Regulatory Commission or its
successor agency. Nothing in this license shall be construed to require
Licensee to wheel power and energy to or from c. retail customer. Each,

I neighboring entity to whom Licensee provides transmission services
hereunder shall be expected to provide transmission services to Licensee
under comparable terms and conditions, to the extent it has transmission
facilities available to do so. Licensee shall keep requesting neighboring
entities informed of its transmission planning and construction programs
and shall include therein sufficient transmissior. capacity as required by
such entities, provided that such entities provide the Licer.see sufficient,
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advance notice of their requirements. However, Licensee shall not be
'

required to construct any transmission facility (1) which will be of no
demonstrab!c present or future electrical benefit to Licensee, (2) which,

would jeopardize Licensee's ability to finance or construct, on reasonable
terms, facilities to meet its own anticipated system requirements or to' '

satisfy existing contractual obligations to other electric systems, or (3)
which could reasonably be constructed by the requesting entity without
duplicating any portion of Licensee's transmission system. In such cases
where Licensee elects not to construct transmission facilities, the requesting

system shall have the option of constructing and owning such facilities and
interconnecting them with Licensee's facilities.

VL OBLIGATION TO SELL FIRM BULK POWER

ll(a) Upon timely request, Licensee shall interconnect with, execute
appropriate agreements with, and sell firm bulk power under tarifT
provisions filed with the Federal Energy Regulatory Commission or its
successor agency to any neighboring entity (i) which was a wholesale
customer of Licensee on the effective date of these license conditions and
(ii) which is not a party to a coordination agreement with Licensee, up to
the amount required to supply electric service to the retail customers or the
retail load of distributing cooperatives (located in Licensee's service area)
which are supplied by such neighboring entity.

,

(b) Upon timely request, subject to the terms of subsection ll(c)
hereof, Licensee shall sell firm bulk power to neighboring coordinating
entities to which Licensee is not selling bulk power under subsection ll(a)
hereof; provided, however, that the purchasing entity agrees to sell such
firm bulk power as it has available to Licensee under comparable terms and
conditions. Nothing shall require Licensee to sell firm bulk power under the
precedmg sentence in amounts which exceed the purchasing entity's annual
peak load demand and reserve requirements minus its total generating
capacity (other than firm bulk power purchases from Licensee), as defined
in paragraph 1(d) hereof, at the time of the sale. As used in this subsection
(b), " peak load'' shall mean the greatest previously experienced load plus
estimated load growth attributable to the retail customers or the retail load
of distribution cooperatives (located in Licensee's service area) to the extent
that such load and load growth are supplied by the purchasing entity in
question for periods of requested purchases.

(c) Licensee shall keep requesting neighboring entities informed ofits
generation planning and construction programs. Licensee shall include in,

such planning and programs sufficient generation capacity to satisfy
requests for firm bulk power from a system which was a wholesale customer

,
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of Licensee on the effective date of these license conditions. Licensee shall
not be required ~ bereunder to construct generation facilities or advance
generation schedules to satisfy bulk power requests of a system which was
not a wholesale customer of Licensee on the efTective date of these license
conditions.

(d) As used in this paragraph," wholesale customer of Licensee on the,

efTective date of these license conditions" shall include a neighboring entity
which is formed in the future whose load includes load served at retail by
Licensee immediately prior to its formation (hereinafter a "New Neighbor-,

1 ing Entity"); provided, however, that when the total load of a New
l -

Neighboring Entity also includes load served at retail by an entity other
! than Licensee immediately prior to its formation, Licensee shall only be

required to sell firm bulk power under this paragraph in an amount equal to
the load in kW served at retail by Licensee during the year immediately
prior to the New Neighboring Entity's formation, plus the growth of retail
load experienced in the geographic area previously served by Licensee.

(c) Firm bulk power sales under this paragraph shall not be limited to
! lower voltages when higher voltages are requested and available from

Licensee in the area where the interconnection is desired.

VII. ACCESS TO POOLING ARRANGEMENTS

12. Licensee shall not oppose the membership of a neighboring
coordinating entity in any pooling or coordination arrangement to which_

Licensee is presently a party, or within the term of this license becomes a
party; provided, however, that the entity satisfies membership qualifica-
tions which are reasonable and do not constitute undue discrimination. To
the extent that Licensee enters into pooling, coordination or similar joint
bulk power arrangements during the term of the license, it shall use its best

efTorts to include provisions therein which permit requesting neighboring
coordinating entities the opportunity to participate in the arrangement on a
basis that is reasonable and which de not constitute undue disenmination.

i
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Cite as 12 NRC 191' (1980) LBP-80-22

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

. ,.

ATOMIC SAFETY AND LICENSING SOARD
, -

Hertnert Grossman, Chairman
Glenn O. Bright

Dr. Richard F. Cole;

i

in the Matter of Docket No. 50-367-CPA

NORTHERN INDIANA PUBLIC
SERVICE COMPANY

(Bailly Generating Station,,

Nuclear 1) August 7,1980'

Following a special prehearing conference, the Licensing Board rules on:
standing to intervene in this construction permit extension proceeding;
scope of the proceeding; individual petitions to intervene; specific conten-
tions; petitions for waiver or exception of 10 CFR 50.55(b); further
scheduling; and the parties' use of an unacceptable transcript ,of the-

conference.

CONSTRUCTION PERMIT: EXTENSION OF COMPLETION
DATE (STANDING TO CHALLENGE)

To determine whether standing exists to intervene in a construction
permit extension proceeding, a licensing board must consider whether the
granting of an extension would adversely affect the petitioner's interests;
hence, a petitioner who is in a position to allege injury from the operation of
the facility has standing.

CONSTRUCTION PERMIT: EXTENSION OF COMPLETION
DATE (SCOPE OF PROCEEDING)

In a construction permit extension proceeding, a licensing board must
- consider at least those health, safety or environmental issues that arise from

I the reasons assigned for the extension and cannot abide the operating
license hearir.g. even if not directly related to the prolonged period of

.g
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construction. Indiana and Michigan Electric Company (Donald C. Cook
Nuclear Plant, Units I and 2), ALAB-129,6 AEC 414,420(1973).,

'

: e

CONSTRUCTION PERMIT: EXTENSION OF COMPLETIONi

DATE (GOOD CAUSE)

| In assessing what constitutes good cause for the delay in completing
construction before the expiration date of the construction permit, a
licensing board is not restricted to consideration of only those factors
beyond the control of the permittee; reasons within the permittee's control
may also be entitled to some weight.

ORDER FOLLOWING SPECIAL PREHEARING CONFERENCE

I. PRELLMINARY MNITERS

A. Framework of this Proceeding
A special prehearing conference was held March 12 and 13,1980

I beginning at 9:30 a.m. each day at the National Guard Armory, U.S. Route
30 and Lynwood Avenue, Valparaiso, indiana 46383, pursuant to 10 CFR
2.751a, in this proceeding involving a proposed construction permit
extension for the Northern Indiana Public Service Company ("NIPSCO" or
" Permittee").8 Subsequent to the scheduliag of the conference, Mr. Glenn
O. Bright, a scientific member of the Board, was hospitalized with serious
injuries sufTered in an accident at his home. Consequently, the conference~

was conducted by a quorum consisting of the Chairman and Dr. Richard F.
Cole, as permitted under 10 CFR 2.721(d). The Board denied a mction
made at the beginning of the prehearing conference by the Porter County
Petitioners (see later description) to adjourn the conference until a full
Board could be in attendance on the ground that it was not worth the extra
delay in order to have both technical members present at a conference
devoted primarily to procedural and legal matters.

'Ibe purpose of the special prehearing conference, as stated in the
February 7,1980 Order and under 10 CFR 2.751a, was to discuss the
intervention petitions, the requests of petitioners for waiver of, or exception

'A notice of this conference scheduled at a different site was sent to all partaapants on
February 7,1980. The Order was published on February 14,1900 at 45 FR 10096. On
February 15,1980, Petitioner, the State of11hnois, moved for a two. week extension in order to
allow its counsel more time to prepare its contentions. 'Ibe Board denied that motion on
February 20, 1980 because of the unavailability for an extended period of one or more
participants in this proceedmg on any possible alternate dates. "Ihe originally scheduled site of
the conference was changed to the National Guard Armory by Order dated March 7,1900,in..

order to accommodate the expected large attendance.

192
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to,10 CFR 50.55(b), specific issues that might be considered at an
evidentiary hearing, and possible further scheduling in the proceeding.

On November 30, 1979. the NRC had published a Notice of
Opportunity for Hearing on the proposed extension of construction permit
in the Federal Register (44 FR 69061) requiring that all petitions for leave
to intervene be filed by December 3?,1979, in accordance with 10 CFR
2.714. By that date, individual petitions were received from Dr. George
Schultz, local 1010 of the United Steelworkers of America, the lake
Michigan Federation, and the State ofIllinois. Joint Petitions were received
from the Porter County Chapter of the Izaac Walton League of America,
Inc., Concerned Citizens Against Bailly Nuclear Site, Businessmen for the
Public Interest, Inc., James E. Newman, and Mildred Warner (" Porter
County Chapter Petitioners"); the City of Gary, Imcal 6787 of the United
Steelworkers of America, the Bailly Alliance, Save the Dunes Council, and
the Critical Mass Energy Project (" Gary Petitioners"); and George and
Anna Grabowski. The State of Illinois also sought intervention as an
Interested State under 10 CFR 2.715(c). Certain of the petitioners also
petitioned for a waiver of, or an exception to,10 CFR 50.55(b), to the
extent that it might be interpreted as limiting matters to be considered in
this proceeding to the reasons why construction was not completed by the
latest date in the construction permit

B. Transcript Problems
As permitted by 10 CFR 2.751a(c), the special prehearing conference*

| was stenographically reported. However, the transcripts were of such poor

|
quality, that they were returned to the reporter as unacceptable, together
with a request that they be retyped and that the stenotype tape be

|
forwarded to the NRC for verification of the retyped transcript.

Simultaneously with our returning the transcripts as unacceptable, we
issued an order requesting the participants' opinions of the transcripts and

( their suggestions with regard to further procedures in view of thel

deficiencies. The responses uniformally condemned the transcripts as
largely incomprehensible, garbled and unreliable. Predictably, those who
had said the least at the conference were inclined toward having the
participants correct their own statements; those who had been required to
say the most, including the Chairman, recogmzed the hopelessness of the
task.

The revised transcript (only the transcript for March 12,1980 was
revised) has now been received and represents a considerable improvement
over the original. However, since most of the problem arose nce the"

reporters' failure to stenographically tape with accuracy the statements of
the participants, the revised transcript is still unsatisfactory.

% ha
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9 Taking all of the responses into account, the Board determines that the
best procedure for ameliorating this unprecedented situation is as follows: ,

'
I. This Order refers to the revised transcript pages for conves ience, not

accuracy, and is also based upon the recollection of the Bocrd .ts to what
transpired at the conference and the filings of the parties. To give the

- ~ { conference participants the fullest opportunity to present their positions
and preserve them in the record, the Board also issued this Order as a
Provisional Order on May 30, 1980, and allowed objections (including
argumentation, whether or not previously expressed, and requested revi-

j sions) to be filed within twenty-five (25) days of the service of the
'

Provisional Order. The Board has taken those objections into account and
now issues this final Order. Objections may now be filed to this Order
(includng those that may have been advanced to the Provisional Order)
within the time limits prescribed by 10 CFR 2.751a(d): 5 days after
service of this Order by the parties, except the Staff; 10 days :. fter service by
the Star, The time for appeal under 10 CFR 2.714a(a) is within 10 days

I after the date of service of this Order.
2. 'Re following order shall govern the use of the transcrht and shall be

stapled to the front cover of each volume of the specal prehearing
conference transcript:

"Because of the poor uality of this transcri t, which does not constitute a
i verbatim transcnpt o the proceedings, tb cannot be musidered an
i authoritative or official transcript of the proceedings, but may be referred to

as a reference tool, pursuant to the August 7,1980 Order of the ASLB."*

~

II. STANDING TO INTERVENE IN THIS FXIENSION
g PROCEEDING
f

Prior to the special prehearing conference, the Staff and Permitteet

| objected to the petitions to intervene on the grounds that the petitioners
had not demonstrated the possibility of their suffering an injury in fact from
the Permittee's receiving the requested extension, and had not raised an
" aspect" which would fall within the scope of the proceedmg. They also
objected to the failure of organizational petitioners to submit the requisite
statements specifying their members' personal interests in the proceedmg
and authorizations for the organi7ations to represent them.

According to the Permittee and Staff, only a petitioner who could
demonstrate that he would be adversely afTected in some interest cogniza-
ble by the statutes from the prolonged construction period could show an
injury that might result from an extension proceedmg. In their view, insofar
as the petitioners allege injuries arising from the operation of the facility
they would have no standing to complain because the only effect of the

/
~
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requested extension would be to prolong the period of construction; the |-~

construction, itself, had already been authorized after lengthy hearings on
the health, safety and environmental considerations relating to the use of
the site for an operating nuclear facility.

Petitioners, on the other hr.nd, argced (TL 24-26,30-34) that granting
the extension should be considered the same as granting a construction
permit, because the Bailly facility could no' be built without the extension.
Hence, anyone who might be adversely aTected by the operation of the
facility would have standing to ion:rvene in the extension proceeding.

In the Board's Provisional Order, we agreed with petitioners that
anyone who could claim standing in a construction permit proceedmg
because ofinjury from the operation of the facility could claim standing in

,

an exter.sion proceeding if the other prerequisites were satisfied, although
for slightly different reasons than offered by the petitioners. We did not
view the grarding of the extension to be the equivalent of the issuance of a
construction permit to build Bailly, as petitioners contended. However, we

| recognized that the granting of an extension not only permits a prolonged
period of construction but also permits construction to proceed without

'

requiring further health, safety or environmental hearings, which might
protect persons affected by the operation of the facility, until the operating,

i license proceeding. Consequently, the Board held that those persons who
would have standing to intervene in new construction permit hearings,
which would be required if good cause could not be shown for the
cxtension, would have standing to intervene in this proceeding to show that*

! no good cause existed and, consequently, new construction permit hearings
would be required to complete construction.

In their responses to the Provisonal Order, the Staff and Permittee
object to this conclusion, but, in our view, only confirm its correctness.
They object upon the ground that the Board's conclusion was based upon
" prejudging the case" by speculating that the extension would be in
violation of the Atomic Energy Act when,in fact,it might be based upon
good cause and clearly provided for by the Act. (Permittee, at p. 33; Staff,
at p. 6.)

The Board confesses that it had indeed prejudged certain assertions in
petitioners' favor for the purpose of determining standing. Ocarly, the only
way to determine whether a petitioner can claim injury in fact is to assume
that its contentions are correct to determine whether it would suffer an'

| injury cogninble by the Atomic Energy Act by not being admitted to the

| proceeding.
The Staff additionally contends (Response to Provisional Order, at p.'

5) that a petitioner's interests in operational safety issues should not confer
standing since the fundamental purpose of an extension proceedmg is not

*
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to assess the safety of the plant. In this, the Staficonfuses " standing" with
the scope of the proceeding. To detenmne whether stanAng exists, the
Board must determine whether a result of the proceedmg unfavorable to the
petitioner (in this case the granting of an extension) would adversely afTect
petitioner's interests. While the scope of the proceedmg is limited by the
Notice of Opportunity for Hearing and 10 CFR 50.55(b), it is the end result
of the hearing (Lc., either the granting or denying of the requested,

extension) that must be considered to determine whether petitioners'
interests will be affected. As we see it, the result would not be merely a
determmation of whether each contention is correct and wa'cther the
construction period should be prolonged, but also a determmation of

I

I
whether the permit should expire, requiring new construction permit
hearings that might protect the petitioners * interests before further construc-

f tion could proceed.

| Accordingly, the Board will admit as having " standing" to challenge
| Permittee's assertion of good cause for the extension those petitioners who
; are in a position to allege injury from the operation of the facility if they
| otherwise qualify for intervention, including raising at least one contention
| within the scope of this proceedmg.

III. SCOPE OF THE PROCFFnING

A. Positions of the Participmats
| The StafTand Permittee would concede as valid only those contentions

which relate to the reasons for the delay in completion of the facility, the~

reasonableness of the requested extension, and any alleged inersmental
adverse environmental and radiological effects of the prolonged priod of
construction. They would relegate all other issues raised, to the extent not
already covered in the construction permit heanngs, to the operating license
hearings under the bifurcated system in effect under the regulations in
reliance upon the only decided NRC case in this area, Induma andMichigan
Electric Company (Donald C. Cook Nuclear Plant, Units I and 2), ALAB-
129,6 AEC4I4(1973).

I Under that opinion, the Permittee would agree to the Board's
|

considering safety or environmental issues only if they are related to the
causes of the delay, "in and ofthemselver cast serious doubt upon the ability,

of the Applicant to construct a safe plant," and considering them could not
abide the operating license proceeding. (NIPSCO Response, March 7,1980,
at p. 25, relying upon Cook, supra, at p. 420; emphasis in orienal.) The StafT
asserts that all of the safety issues raised here that are not directly related to
the prolonged period of construction should , abide the operating license
proceedmg. (StafT R esponse, January 23,1980, at p. 9, fn.10.)
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W/ Petitioners also rely upon the Cook case but, as can be expected, urge a
much broader scope t6 this proceeding. ney uniformly deny, as contended'

by the Staff and Permittee, that they are attempting to re-litigate any of the
issues already decided at the construction permit stage. However, they do
not agree that the " good cause" that must be shown for the extension is"

equivalent to a showing of good cause for the delay in construction.
The Porter County Petitioners (Tr. 104-106) raise four elements which

they contend must be demonstrated by a permittee to establish good cause
for an extension: 1) a showing of good cause why the construction was
not completed by the completion date,2) an absence of adverse efTects
from constru: ting the facility over the prolonged period,3) a showing thatr

| there are no significant adverse safety or environmental effects which arise
from the reasons leading to the noncompletion of the facility (as petitioners
contend was determined in Cook ), and 4) a showing that no significant
events have occurred since the initial completion date that could adversely
affect the determination to complete the facility. The significant events,
petitioners concede (Tr.105), are only those that have occurred subsequent
to the granting of the construction permit and therefore could not have
been considered at the construction permit stage. Petitioners further
concede (Tr.106) that the Board has discretion to consider which events are
significant enough to fall within the fourth category, but t.rgue for a broad
exercise of discretion in this case because of the unique set of circumstances
under which this plant is alleged to be only one percent completed, the-

requested extension is for a lengthy period, and the site of this plant would
be considered unsatisfactory under proposed new siting requirements.

;
Petitioners strenuously deny that they are asking the Board to depart

from the established bifurcated system of first holding a construction
permit proceeding and then offering an operating license prdceeding. The
Porter County Chapter Petitioners (Tr. 92-99) anc' the Gary Petitioners (Tr.
134-135) centend that the requirement to show gcod cause for the extension
pursuant to Section 189 of the Atomic Energy Act and 10 CFR 50.55(b)
already establishes a trifurcated system under which a hearing must be
offered in the interim between the issuance of construction permit and the
operating license proceeding upon the permittee's request for the extension,
in order to consider significant developments to that point. In this they rely
upon the difference in the wording between the FCC statute, which requires
only a showing of good cause for the delay, and the Atomic Energy Act
which requires a showing of good cause for the e stension. They contend
that, by adopting this dissimilar language whis suggests going beyond

| merely the reasons for the delay, Congress intended 'o afford a hearing on
significant developments to the time of the extension proceeding.,
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The State ofIllinois Petitioner adds to the position that there is a broad
scope to the hearing of" good cause" by relying (Tr. 138-145) on 10 CFR

n~ 50.91 which governs the amendment to construction permits and requires,

'

that the Commission be guided by the " considerations which govern the
issuance of initial . construction permits to the extent applicable and 1

appropriate." He Petitioner argues further that those considerations are
--

articulated in 50.35(a)(4) and 50.40 which require that all health and safety
qiestions be satisfactorily resolved so that the public not be endangered.
Like the other petitioners, the State of Illinois agreed (Tr.142) that only
sigm'/lcant environmental or safety issues which are unrelated to the cause
for the delay should be considered in the extension proceeding and that
other environmental and safety issues could abide the operating license
proceeding.

f B. De Board's Determination of the Scope of the Proceeding
'

l. Matters Related to the Prolonged Period of Construction

a) In General
In deternumng the scope of this proceeding, we begin by noting that

the appeal board in Cook, ALAB-129, supra, did not interpret Section 185
of the Atomic Energy Act or 10 CFR 50.55(b) as restrictively as Section 319
of the Federal Communications Act, 47 USC 319, which requires a
forfeiture of the permit unless circumstance beyond the control of the
permittee prevented timely completion of the facility. Under Cook, a
licensing board must consider at least health, safety or environmental issues_

which arise from the reasons assigned for the extension that cannot abide
the operating license hearing, even if not directly related to the prolonged
period of construction. (6 AEC, at p. 420.)

One contention in dispute raised by more than one petitioner which
may fit that category involves the short pilings issue, which was the subject
of a Commission Memorandum and Order, dated December 12, 1979,
Northern Public Service Company (Bailly Generating Station, Nuclear 1),
CLI-79-II,10 NRC 733. At the construction permit hearing, NIPSCO'S
consultant had testified that the company anticipated that the foundation
pilings for the facility would be driven to bedrock or glacial till. After the
construction permit had issued, NIPSCO communicated to the NRC Staff
that it intended to install piles extending only to the glacial lacustrine
deposits. He State of Illinois and local 1010 of the United Steelworkers,
petitioners in this proceeding, petitioned the Commission to determine that
the proposed change from installing pilings to bedrock or glacial till to''

installing shorter pilings constituted a request for a construction permit
I
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amendment involving significant hazards considerations that required a

e'

bearing.The Commission's Order denied that request.*

Unquestionably, the change to short pilings is a safety issue that arises
from a reason for the delay in the completion of the facility, since NIPSCO

._ ,

assigned, as one ofits reasons for the delay, the cessation of construction
since December 28,1977, pending the completion of the NRC Staff's review
"of the method to be used for installation of foundation piles for the
facility." (Applicatian for Extension, February 7,1979, at p. 2.) Conse-
quently, under Cook, we must determine vhether that issue should abide
the operatinglicense proceeding.

To begin that determination, we must first decide on the standards thatg

govern the question of which items are to abide the operating license

'| proceeding. If we turn first to 10 CFR 50.91, we see that, ''In determining . -

|
whether an amendment to a license for construction permit will be issued to

the applicant the Commission will be guided by the considerations which'

govern the issuance ofinitial licenses or construction permits to the extent
applicable and appropriate." The standards which determine the . matters to

~

be heard during the construction permit proceeding are spelled out in 10
CFR 5034(a); the standards covering the matters to be considered in the
application for an operating license are spelled out in 10 CFR 5034(b).
However, certain of the matters covered by 5034(a) may be deferred to the
operating license application under 5035(a) if they fit the first three
categories specified in that section and there is reasonable assurance that all
safety questions relating to those items will be satisfactorily resolved before
the latest date stated in the application for completion of construction and
that the facility will not present an undue risk to the health and safety of the
public. For a discussion of the application of these sections to determine
what matters may abide the operating license proceedmg, see Gulf States s
Utilities Company (River Bend Station, Units I and 2), ALAB-444,6 NRC
760,776-778 (1977).

We first must ask whether, on the basis of the information now
available, the safety issue raised would be considered at a construction
permit proceeding by applying 5034(a) and 5035(a). If the answer is in the ,
negative, that should end our consideration of the issue under any theory
advanced by the petitioners. Clearly, the mere request for an extension is no N
reason to accelerate a consideration of issues that the rules provide for i
considering no earlier than the operating license stage. L

But if we decide in the affirmative that, on the information now
available, the safety issue would have been heard in the construction permit
proceedmg, we have not yet resolved the question of whether it should bei
heard here. Cook, after all, tells us (6 AEC, at p. 420) that the only issues

;

|
arising from the reasons assigned for the extension that we should consider

'

!
i
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O are those "necessary in order to protect the interests ofintervenors or the
public interest." The Board saw no "possible prejudice to intervenors"if the

' '
consideration oflesser operational safety problems ivere to be d ferred to,

the operating license hearing. (Ibid ) The test as we see it is whether, taking
into consideration the construction permit bosrd's deternunation under 10e

. CFR 5035(a)(4) that there was " reasonable assurance" that all safety
-- -

matters would be satisfactorily resolved before the construction completion
date in the original application, this Board has strong reason to believe that
there no longer is such reasonable assurance with regard to a safety issue
raised that the issue will be satisfactorily resolved by the new completion
date. If compelling reasons are offered with regard to the safety issue for
not resting en a prior board's determination (explicit or implicit) that

, reasonable assurance exists that all safety issues will be resolved, the current
Board must hear the issue. Cf.10 CFR 2.760a which permits a Board to
raise serious safety, environmental or common defense matters on its own
motion in operating license proceedings. _

'
Not only does that interpretation maintain tbc integrity of the two-

< stage process favored by the Atomic Energy Act, as recently approved in,

; the Commission's Order of December 12,1979, supra, but it comports with
j 10 CFR 50.91 which requires that an amendment proceeding be guided by

the same considerations which govern constructilin permit proceedings "to
the extent applicable and appropriate." Clearly, establishing a trifurcated
system in place of the bifurcated one every time there is a request for an
extension of a construction permit, as advocated by the Gary Petitioners, in
order for the Board to consider all significant health and safety or,

environmental issues that have arisen s.nce the granting of the construction
permit, is not appropriate under 50.91 without a conscious and explicit
directive by either Congress or the Comntission to modify the bifurcated
system to that extent.

We have considered, but see no tuent in, the objections to our applying
10 CFR 50.91,5034(a), and 5035(a) to extension proceedings, expressed in
the Staff's and NIPSCO's responses to our Provisional Order. While it is
true (Staff Response to Provisional Order, at p. 9) that the specific
application of 50.55(b) to permit extension proceedings should prevail over
the more general provisions of thoe other sections, 50.55(b) does not
exclude a consideration of those other sections where matters are not
specifically covered by 50.55(b). We see little in 50.55(b) that offers us
guidance in applying the Cook decision to determine what matters are to

,'
abide the operating license stage.

Nor, can we agree with NIPSCO (Response to Provisional Order, at
pp. 7-13), that 5034(a) and 5035(a) are " unhelpful" in identifying issues
which should not appropriately abide the operating license proceeding

i
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because: 1) 50.35(a) allows a construction permit applicant the complete
freedom to defer to the operating license stage all aspects of the proposed
facility other than the principal architectural and engineering criteria for
the design and 2) under Cook, the only relevant standard is whether an

'- "immediate" resolution of the issue is essential, which would imply that
only a safety problem that might arise during construction should be
considered.

As to the first point, it is our understanding (and undoubtedly the test
practice) that when design plans are firiali7ed by the time of the:

! construction permit proceeding, they are ordmarily presented to the Staff
and Board. But even if they are not, the Board will attempt to resolve all
safety issues arising from those designs to the extent capable of resolution at
the proceeding, either when raised by intervenors or on the Board's own
motion. See River Bend, ALAB-444, supra, 6 NRC, at p. 766.

As to the second point, we consider Permittee's concept of the Ccok
,

test much too narrow. Had the appeal board intended to restrict an|
! extension proceeding to safety problems during construction, it would not

have assigned as an example to be considered by a licensing board (Coak,
supra, at p. 420) issues that would cast serious doubt upon the ability of tie
applicant to " construct a safe facility" (rather than to " safely construct a
facility," as Permittee would have it).

Moreover, while Permittee recogmzes (at p. 7) that the Provisional
Order established a "two-part test," its main criticism appears to be (at pp.

.

11-12) its erroneous assumption that the Board intends to entertain any
issue that would be considered in a construction permit proceeding,
However, only the first part of the Board's two-part test requires that an
issue not be heard in an extension proceedmg ifit would not be ripe for
determination were the construction permit proceedmg to be held at that
time. The second part of the test requires that, in order for the issue to be
heard, the Board have strong reason to disregard the presumption inherent
in the granting of the construction permit that there is a reasonable
assurance that all safety issues would be resolved by the completion date of
the construction.

b) 'Ibe Short Pilings Issue

Having discussed in general the standards that apply to hearing issues
o " 6etly related to the delay in construction but that arise from the
(res assigned for the extension, we now turn to the short pilings issue,
A h fia that category, to determine whether it should be heard.

The Permittee and Staff insist that the Commission has already,

y .uned in its Memorandum and Order of December 12,1979, ino
,

Nonf4ns Public Service Company (Bailly Generating Station, Nuclear 1),

4
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O CLI-79-11, supra, that the health and safety or environmental issues arising
from the permittee's proposal,to use short pilings rather than long pilings )
driven to bedrock must be deferred to the operating license proceeding, )
unless StafT, at its discretion, institutes proceedings pursuant to 10 CFR |

2.202. We read that Order difTerently. !

I The Commission's Memorandum and Order was issued in response to
petitions requesting hearings on the short pilings proposal on the grounds

k that Permitee's propossl to use short pilings required a construction permit '

amendment and represented a significant hazards consideration (which ,

require an issuance of a Notice of Opportunity for Hearing). In a split
decision, the Commission disagreed by determining that the issue of pile
design had be.en left unresolved at the time of the construction permit
issuance, which meant that the short pilings proposal was not a change and
did not require construction permit amendment. Furthermore, the Comma-
sion held that the type of pilings to be used was properly left for later
resolution (i.e., the operating license proceeding) pursuant to 10 CFR
50.35(a), since further technical and design information was needed to
complete the safety analysis. That information could only be supplied afteri

'

tests for which the Permittee was required to have a construction permit
and which would encompass a research program involving the sinking of
test piles.

Finally, the Conmussion declined to ofter a discretionary hearing on
the short pilings plan on the ground that it saw no benefit in departing from
the two-stage process of a mandatory construction permit hearing and then
an opportunity for hearing, available upon request at the operating license-

stage, in favor of an interim public hearing.
As we read the Commission's Memorandum and Order, it did not

decide whether the short pilings proposal could be considered in a
proceeding involving the pending requested extension, which the Commis-
sion never mentioned, and did not even suggest a policy with regard to

; hearing that matter in the extension proceeding. It merely reaffirmed the
licensing board's implicit determmation that, er of the time of the
construction permit proceeding, the design of the pilings and the health and
safety or environmental issues arising therefrom should probably await the
operating license stage. Here, we are not concerned with the correctness of
the licensing board's implicit determination that, at the time it conducted
the construction permit proceeding, the issues arising from the design of the
pilings should await the operating license proceedmg. Under Cook, our
inquiry is directed towards determmmg whether, at the time ofthis extension
proceeding, the short pilings issue sh'ould abide the operating license
Proceeding.
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To begin that determmation, we must first apply the standards that
govern the question of which items are to abide the operating license
proceeding discussed above. The Board makes no determination at this
point of whether the contentions regarding the short p3ngs issue will be
accepted. It, first, propounds these questions to the Staff, Permittee and
those petitioners who have sufficient information and desire to respond, to,

be answered within ten (10) days after service of the Order:

(1) Are the Permittee's plans with regard to the pilings advanced to
the stage where they would be considered at a construction permit
proceeding? If not, what remains further to be done to bring them to that
stage?

(2) When does the Staff estimate it will complete its analysis of the
short pilings proposal?

(3) What are the reasons (practical, legal or otherwise), if any, why it
would be preferable to defer the short pilings proposal to the operating
license proceeding, rather than hear it at this proceedmg before further
construction commences?

(4) What are the reasons if any, why the Board should or should not,

'

be reasonably assured, without hearing that issue in this proceeding, that all
safety questions arising from the proposal to use short pilings will be|

j
resolved before the latest date mentioned in the request for the extension?'

We recognize that this Board will be subject to the criticism of
considering hearing the short pilings issue contrary to the Commmion's
exercise ofits discretion not to hear that issue in its December 12, 1979
Order. Because of the different context within which this Board's determi-
nation must be made, we see no conflict. Following its holding that no*

construction permit amendment was necessary, the Commission decided
not to exercise its discretion to initiate a wholly new proceeding in the
nature of a show cause proceeding. It left the Staff still frem to brinp ;ch a
proceeding in an exercise of the Staffs discretion. (10 NRC, at p. M3.)
Here, a proceeding has already been established because of the permit re's
request for an extension and the Staffs issuance of a Notice of Oppoquaity
for Hearing. Furthermore, the legal nexus between the short pil:ng issue
and this proceeding has been established in that the shors p?ings
consideration was one reason given for the requested extension. (See Cook,
supra. )

The Commission's Order gives no indication of what the Commission
would have done had it been asked to consider the short pilings issue in the|

same context we have here of an established proceedmg, a nexus between
the issue and the subject matter of the proceeding, and the precedent of an
appellate tribunal's direction (Cook, supra, at p. 420) to consider the

s
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PO " totality of the circumstances" in deciding whether an issue such as this '

abould be heard to protect the public interest.,

I 2. Matters Not Related to the Prolonged Period of Construction
i, -

$ d'h[\
'

a. Im General
j ".6.1 | A more novel question before the Board concerns the issues that doa

ggj not arise from the reasons for the delay in construction or are otherwise I
17 - "f . unrelated to the prolonged period of construction. In Cook, supra, the

intervenors apparently conceded (at p. 421) that any design changes that
did not contribute to the delay should not be explored in an extension
proceeding. Here, the petitioners insist that a request for an extension
automatically converts the bifurcated system mto a trifurcated one, with the
intermediate proceeding on the extension covering a!! significant health and
safety or environmental issues that have arisen since the construction
permit proceeding. The Permittee and Staff would rule out from consider-
ation any issue that is unconnected , the delay in the completion of
construction.

In our Provisional Order, although we did not discern any such issues
in the contentions raised, we hypothesized that issues that do not directly
relate to the delay in construction and do not arise from the reasons
assigned for the extension would be within the scope of this proceeding if
the Board were to determine preliminarily that they must be heard in order
to protect the interests of the intervenors or the public. We expressly
disclaimed any intention of undermmmg the established two-stage process
trd, accordingly, recognized that our jurisdiction to hear matters not
directly retated to the delay or to the reasons assigned for the extension
would be limited to matters compe!!ing enough to warrant the Staf1's
initiating 2.202 order to show cause (whether or not it has done so).

In its response to the Provisional Order, the Permittee objects (at pp.
18-22) to wt at it contends is the Board's enlargement ofits ownjurisdiction
to consider assues beyond the scope of the hearing notice. ' Ibis argument,
however, merely begs the issue, which is whether a consideration of
compelling safety matters not directly related to the cause of the delay and
the reasons assigned for the extension may be taken into account in
determmmg if good cause has been shown for the requested extension, i.e.,
whether these matters are within the scope of the hearing notice. We do not,

! find that the cases cited by Permittee (at pp.19-20), to the effect that a
j licensing board has no independent authority to initiate an adjudicatory

proceedmg or expand its iurisdiction and authority to unrelated issues,;

i illuminate the area of what falls within the scope of an extension
j proceedmg. We do not need the cases to instruct us that the Board cannot

I .dk.
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expand its own jurisdiction to hear matters that are acknowledged to be. 7.
~~

beyond the scope of the proceeding in the first instance.i '

k- _

has no independent sources ofinformation to equip it to determine whether
The Permittee further argues (at pp. 24-25) that, since a licensing board

' **
A[ 1 - a 2.202-type hearing is warranted, and, since the licensing boards are not to<

prejudge the merits of factual contentions under the principle of Houston
Lighting and Power Company (Allens Creek Nuclear Generating Station,
Unit 1) ALAB-590,11 NRC 542 (1980), the Board's proposed standard
" threatens to destroy the two-stage licensing process." As if to confinn
Permittee's position that the Board's hypothesis might necessarily result in a
full-scale trifurcated hearing process, contrary to the Board's intention and
the Commission's reaffirm stion of the two-stage process in its short pilings
order of December 12,19"N, Porter County Chapter Petitioners * response to
the Provisional Order suggest (at p. 4) that the Board's refusal to accept a
contention raising a safety matter, in the context of the Board's statedg

4 hypothesis, might be premature and improper. Apparently, according to
this reasoning, if the Board determines that compelling safety matters may'

be heard, even if unrelated to the reasons for the delay in construction, then
it must admit any contention that merely alleges a compelling safety matter.

The Board is not persuaded that, under Allens Creek, ALAB-590,
supra, as Permittee and Petitioners imply, the discretion to hear a
compelling' safety matter in the context of an extension proceeding might
foreclose the Board from refusing to admit a contention alleging a-

significant safety matter, where the petitioner has failed to establish the
compelling nature of the safety matter a primafacie matter to the Board's
satisfaction to bring it within the scope of the proceeding.

In further support of hearing these issues, we can perceive of no reason
'

why we should be permitted to use a " common sense approach" (Cook,
ALAB-129, supra, 6 AEC, at p. 420) to consider issues necessary to protect
the public interest that cannot abide the operating license proceeding when

' they arise from the reasons assigned for the extension, but should not be
permitted to use that approach if such compelling safety issues are
otherwise present and apparent to the Board. We note that the 'emmissionr

did not reaflirm the two-stage process in its December 12, C19 Order on
short pilings to the extent of an absolute refusal to initiate interim
proceedings between the construction permit proceeding and the operating
license proceeding. It merely declir.e,1 to exercise its discretion to establish
such a hearing on the issue before it on the basis of the recommendations of_ _ _ . . ,

the Staff and the ACRS that the Fermittee's decision to use short pilings did

i 9 not constitute a construction permit amendment, and because ofits further
deference (10 NRC, at p. 743) t., the staf1's discretion to institute

.

.

*
.
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i proceedmgs pursuant to 10 CFR 2.202 where substantial health and safety

w,e,4 . I issues are raised.
F On the other hand, we cannot gainsay Permittee's argument that the
1

i .

: powers leaves it less well equipped than the Staff to make a preliminary
Board's lack of independent aources of information and investigatory

_- w
'

( .4.. ? judgment as to whether a compelling safety matter exists. For that reason,
.

we recognize that any jurisdiction the Board may have to consider these
matters is strictly limited to situations in which the petitioner has made a
convincing primafacie showing that the safety matter alleged will not be
satisfactorily resolved by the new completion date of the facility and, hence,
is within the scope of~an extension proceeding.g

Whatever may be our views on this matter, we need not decide it here,
for we find no issue in the contentions raised, not directly related to the
delay in construction and not arising from the reasons assigned for the
extension, that must be heard in advance of the operating license
proceeding to protect the interests of the intervenors or the public.2 We find

j that one prominent issue, involving emergency evacuation and siting, raised
t by the Gary Petitioners and Dr. Schultz as their sole contentions (and by

other petitioners among other issues), does not meet that standard and will
not be heard by this Board.

b. Site Sultability
The gist of the contentions regarding site suitability raised by the

'

various petitioners is that, although site suitability was con:idered in the
t construction permit stage and the emergency evacuation plans will bc-

._

; considered in detail at the operating license stage, significant changes have
occurred in the NRC's siting requirements that should be considered at this

j hearing. In particular, petitioners refer to the Report of the Siting Policy
. Task Force (NUREG-0625) whieb establishes six siting criteria and lists
! Bailly as the only nuclear plant op erating or under construction that fails to
i meet all of them. Petitioners contend that a consideration of evacuation

plans at the operating license stage would be ineffectual because the site
itselfis unsuitable for a nuclear facility and no suitable evacuation plans
could be devised. They point to the very minimal investment in the plant at
this point (which allegedly is only one percent completed) as ajustification

I nce the Board does not find any issue not relating to the prolonged period of constructionSi
which must be heard here to protect the interests of the intervenors or public,it does not have
to decide whether, if such an issue were present, it could be taken directly by the Board, as
suggested above, or crust first be certified to the Comaussion under 10 GR 2.758(d) for an
exception to, or waiver of,10 CFR 50.55(b). tJnless we later deternune to accept one of the

.

'' '
newly-phrased contentions submitted by the Porter County Chapter and Illinois Petitioners. p. ..

*
after we issued the Provisional Order, we willleave it to a future Board faced directly with that

y7 situation to make a definitive ruling.
. , ; fg /1 ,1
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" for hearing that issue in this proceeding, before the Permittee recommences

construction and makes it more difficult for the Commission to reconsider ,

site suitability. J
Petitioners have made a persuasive argument for reconsidering the ',suitability of the Bailly site before further resources ce committed to"^

'

construction in the event that site suitability standards are changed. In our
Provisional Order, we recommended that the Staff and Commission
consider the Bailly site in particular when the new rules are formulated, as
we were certain they would and as NUREG-0625 suggested they were
doing. However, in the absence of a final statement of policy by the
Commission on new siting requirements which suggested the unsuitability
of the Bailly site, we did not deem it appropriate to authorize a re-litigation
of a matter that was already determined by a licensing board in the

| construction permit proceeding on standards in 10 CFR, Part 100 that had
not yet been changed.

Since we issued our Provisional Order, Congress and the Commission
have indicated their desire not to have new siting requirements applied to
facilities authorized before a certain date, except by the Commission on a
case-by-case basis: Public Law 96-295 (June 30,1980), which authorizes

the NRC's appropriations for fiscal year 1930 and directs the manner in|

I which they can be spent, provides in Section 108 that regulations
| establishing demographic requirements for siting promulgated under the

authorization shall not apply to any facility for which application for a
_

construction permit was made on or before October 1,1979; the
Commission's May 30,1980 Ord,er in Consolidated Edison Company ofNew
York, Inc. (Indian Point, Unit No. 2) and Power Authority of the State of
New York (Indian Point, Unit 3), Docket Nos. 50-247 and 50-286, and its
advance notice of rulemaking on the revision of reactor siting criteria,
entitled " Modification of Policy and Regulatory Practice Governing the
Siting of Nuclear Power Reactors," dategl July 23,1980,45 FR 50350 (July
29, 1980), direct the Staff to review facilities situated in areas of high
population density that already have construction permits, and submit a
report to the Commission to be considered in the Conumssion's case-by-case
determination on each site.

The Commission's issuances and Public law 96-295 confirm our
decision not to hear the siting issue in this proceeding.

3. Factors Within the Control of the Permittee
A further disagreement exists with regard to what may constitute

" good cause" for the delay in completing the construction before the
expiration date. The State of Illinois. Petitioner contends (Tr. 176-180;
Memorandum ofIllinois, dated April 9,1980) that only matters beyond the .
control of the Permittee can constitute good cause for the delay. The Porter
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County Chapter Petitioners, while not contending that only factors beyond

Eg~
the control of the Permittee may constitute. good cause for the delay in
completion, argue (Tr. 164-171, 177-178) that the question of whether the
Permittee had control over the reasons for the delay is relevant to
determmmg whether good cause existed for the delay. The Permittee and
Staff take the position that matters within the control of the Permittee can,

l also constitute good cause for the delay in completion.
The Permittee (Memo, dated April 10,1980, at p. 7) cites Georgia

Power Compay (Alvin W. Vogtle, Units I and 2), LBP-77-2,5 NRC 251,
273-275, affd., ALAB-375,5 NRC 423 (1975), as granting an extension of a
construction permit even though the delay in construction was within the
control of the applicant. In that proceeding, the entire delay was
attributable to the applicant's experiencing a shortage of construction funds
due to inflation, an inability to sell securities or bonds, and a delay in
receiving increased rates from the Georgia Public Service Commission,
which made it imprudent for the applicant to continue construction.
Whether these conditions constitute matters within the control of the
applicant is arguable.

Nor are we pursuaded by the Permittee's argument (Memo dated April
10,1980, at p. 3) that the wording of 10 CFR 50.55(b) requires a recognition
of matters within the control of the licensee as constituting " good cause" in
order to preclude an interpretation of the regulatiou that would make its
words redundant or surplusage. While, technically, the statement that the
" Commission will recognize, among other things," (emphasis added) certain
stated occurrences and "other acts beyond the control of the permit-

holder," would suggest an area within the " things" to be recogmzed, of acts
within the control of the permit holder, we are not sure that that wording is
not in fact a redundancy arrived at through an overexercise of caution.
Since none of the stated occurrences appear to us to be matters within the
control of the applicant, .here mig)t easily be inferred an intent that only
matters beyond the control of the applicant be considered, notwithstanding
the grammaticalimperfections.

We do, however, incline towards the view that even matters within the
control of the applicant may be considered as constituting " good cause."
We do so only because w e can think of no reason why Congress, in enacting
Section 185 of the Atomic Safety Act, 42 USC Section 2235, or the
Commission, in promulgating 10 CFR 50.55(b). vreuld have intended to
require the completion of a nuclear facility if good reason for delay were
present, even for matters within the control of the tpplicant. We consider it
especially unlikely that Congress or the Commision would have intended to
discourage health or safety improvements that were not required under the
construction permit, which might entail .some delay, by putting the,
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applicant at the risk oflosing its permit. Simdarly, even though the need for
power must be demonstrated at the construction permit hearing, a changed

r situation could occur which might warrant a slowdown in construction.
4 In short, we cannot accept the position of the State (f I!P"<,is
/ - Petitioner that only matters beyond the control of the permittee be

8considered as constituting good cause for the delay. On the other h. we
must recognize what must be obvious, that reasons beyond the conaal of
the permittee would generally be more weighty than reasons within its
control. We are not sure that the Permittee, Staff or the Porter County
Chapter Petitioners have any real disagreement in that regard, however
they may have expressed their respective positions at the conference or in
their submissions.

IV. RULINGS ON INDIVIDUAL PETITIONS

Porter County Chapter Petitles

As discussed later, Contentions 4 and 5 in Petitioners' supplemental
petition, which relate to dewatering over an alleged prolonged period of
time due to the requested extension, are within the scope of the proceedmg
and cannot be ruled out on the merits at this stage. Furthermore, in the
prior proceedings, the licensing boards had admitted these petitioners as
having demonstrated the requisite standing. In view of the fact that this
Board has determined, above, that those who may allege injury in fact from

*

the operation of the facility satisfy that requirement with regard to this
extension proceedmg, these Petitioners would appear to have met all the
requirements. However, in apparent reliance upon their being admitted in
prior proceedmgs, Petitioners did not file statements from individual
members demonstrating the members' geographic interests and the authori-
zation for Petitioners to represent them in this proceedmg. Both the Staff
(Tr.12) and Permittee (Tr.18) objected to the failure of the orgamzational
petitioners to file the individual statements, and the Board ordered (Tr.17)
that, considering that the membership of the organizations might have
changed between the prc~*Ang=, there be some renewal of the statements.

Petitioners have since complied with the Board's request by submitting
individual affidavits of one member of each of the three constituent
organizations indicating residences of three, three and one-half, and nine
miles from the proposed facility and containing authorizations for Petition-

_ ers to represent them in this proceeding. In its April 14, 1980 response,
k3 Permittee contends that the affidavits are insufficient because they do not

identify a personal interest that might be affected by the proceeding or a
potential injury that may be sustained as result of the proceedmg.
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The Board determmes that these amdavits are sumcient. Each of them

refers to the use of the Indiana Dunes National Lakeshore and its
resources, the adjacent waters of Lake Michigan, and the public highways
passing within a mile of the Bailly site. These amdavits must be read in
conjunction with the underlying petition and supplemental petition of

1 Petitioners which alleged potential injuries to each of these interests from j

the operation of the plant or from construction activities, either of which '

are sumcient to confer standing. He Porter County Chapter Petitioners
i have satisifed all ofits prerequisites and are admitted

Anna and George Grabowski
,

nese Petitioners reside in Cedar hke, Indiana, approximately 25
miles from the Bailly site, within the geographical zone ofinterest. In their
second supplemental petition, they contend that the dewatering due to
continued construction would injure them because of their use of the
Indiana Dunes National Lakeshore for recreation. The Permittee assumes
(Response, dated April 14,1980, at p. 20), as does the Board, that this
contention alleges an incremental injury based on the alleged extended
period of dewatering, as discussed during the special prehearing conference.
On that basis, the Permittee does not object to the admission of the
Grabowskis' and the Board adndts them.

( Imcal 1010 of the United Steelworkers of America
Subsequent to the special prehearing conference, Petitioner submitted

the amdavit of Joe Franz, who was a representative of the Union during the-

second day of the conference, which indicated his residence approximately
8 miles from the proposed site and his authorization to the Union to
represent him in this proceedmg. In its April 14,1980 response (at p.14),
Permittee concedes that the amdavit satisfies the technical organizational
requirements and establishes the Union's standing to intervene based upon
an allegation in the Franz amdavit regarding harm to the interests of Mr.
Franz from "further site-dewatering." However, Permittee continues to
object to admitting the Petitioner on the ground that the contentions which
it seeks to raise are outside of the scope of this proceedmg.

Permittee, however, reads the amdavit and attached supplemental
statement of Mr. Franz in isolation from the contentions stated in Local
1010's petition. Contention 10-B of the petition contends, inter alia, that the -
impact of the construction of the Bailly plant will exacerbate the harm
currently being caused the Indiana Dunes National Lakeshore from the
operation of the fossil fuel plant on the nr.me site, and also refers to
recommendations for the improvement of the monitoring program for the
Bailly construction to mitigate other damage done to the Lakeshore.
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.I Reading together all of the documents submitted by Petitioner, we must

conclude that the Petitioner has attempted to fashion, out ofits originally-w- ;

? _ _i submitted, broad Contention 10-B, a narrow contention limited to the
incremental effects of the further period of site-dewatering, pursuant to thea e

'~''' suggestions at the prehearing conference that such contention would be
admis:;ible. As to limitcd, we accept that contention and admit the
Petitioner.

It may be, however, as suggested in Permittee's response to our
Provisional Order (at pp. 35-38), that Petitioner did not intend to transform
Contention 10-B into a narrow contention limited to site dewatering, so as
to afford a firm basis for being admitted to this proceeding. We note that, if
Petitioner has no interest in pursuing actively that limited contention, which

,

will be litigated in any event by other admitted organizational petitioners,
the Board's admitting that contention will effectively foreclose Petitioner'

from presently appealing our denial of its other contentions (if the short
pilings issue is not admitted), as discussed later.

Petitioner is given 10 days from the service of this Order to indicate
that it did not intend to ofTcr a contention limited to dewatering during a
prolonged construction period,if that is the situation.

Gary Petitioners
Prior to the special prehe.ving conference, Petitioners submitted

unexecuted aflidavits from members of 4 of the 5 constituent organizations,.

that were executed and resubmitted after the conference. In its April 14,
1980 response, Permittee concedes that the affidavits satisfy the tecnnical
organizational requirements of standing, and the Board agrees. As we have
stated above, although the Staff and Permittee do not agree, we consider
the potential injury from the operation of the pint as satisfying the injury
in fact requirements for standing in this proceeding.

However, the Gary Petitioners have raised only one contention,
regarding evacuation planning and alleged site unsuitability. As discussed
above, emergency evacuation planning is a matter to be considered at the
operating license proceeding. To the extent that allegations are made
regarding site unsuitability because of the inability to devise satisfactory
evacuation plans, the Commission has taken it upon itself to consider all
reactors under construction in areas of high population density, which
removes this issue from consideration in this proceedmg. Consequently,
having failed to advance an admissible contention, Petitioners camiot be

i.
<'y admitted as a party under 10 CFR 2.714.;^;

E (
"

|
One of the organizations comprising the Gary Petitioners, as stated in*

the petition for leave to intervene, is the City of Gary, Indiana. As indicated;

i by the attorney for th Gary Petitioners at the conference (Tr. 62), an"

i/ .
*
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-interested municipality may participate in the proceeding under 10 CFR
2.715(c). Accordingly, the Board directed that, within 15 days of the filing,

of our Provisional Order, the City of Gary indicate whether it desires to
' participate under 2.715(c) notwithstanding that its sole contention, regard-

ing emergency evacuation and siting, is not admitted. We have n2w l
, received the response, which indicates that the City of Gary does not desire j-..,

to be admitted as an interested municipality. The Board, therefore, denies ;

the petition to intervene.

Dr. George Schultz
According to Dr. Schultz' petitior., he lives within 10 miles of the Bailly |

sit . He is also employed as a clinical psychologist at the Indiana State |

prison, located within 10 miles of the site, and petitions the Board for
intervention because of his concern that there can be no effective
evacuation of the prison in the event of a serious nuclear accident.

Without question to the Board, Dr. Schultz has established his
geographic zone of interest and potential injury in fact to intervene.

,

However, for the same reason stated with regard to the Gary Petitioners, we
cannot accept his sole contention relating to emergen:y evacuation and site ;

unsuitability as being within the scope of the proceeding. His petition for 1

intervention is denied.

i The State of Illinois
The State of Illinois is represented by the Attorney General's Office

,

and petitioned for intervention as a party under the 10 CFR 2.714 and as an i-

Interested State under 10 CFR 2.715(c). Prior to the special prehearing
conference, the Staff and Permittee objected to granting party status to
Illinois under 2.714, although they did not object to the State's panicipation
under 2.715(c) if any of the other petitioners were granted intervention. In
its April 14, 1980 response to various filings, filed after the conference,
Permittee agreed to the State's admission under 2.714, presumably because
of its Contention 3, relating to site-dewatering, as discussed later. The 1

Board agrees to the admission of the State of Illinois as a party under 10 |
CFR 2.714 and as an Interested State under 10 CFR 2.715(c). -

The Iake Michigan Federation
~

Petitioner filed a timely petition explaining its membership of over 700
individuals and over 100 civic and environmental organizations, and their
interest in the use and enjoyment of many of the natural landmarks near
the Bailly site (Indiana Dunes National Lakeshore, Cowles Bog National
Landmarks, Lake Michigan, etc.). The Petition, however, did not raise any
aspect of the proceeding as to which the Petitioner wished to intervene,

.
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stating only that the Petitioner wished to intervene "as to all respects of the
sur %ct matter of the proceedmg." (Petition,15.) No supplemental petition
was filed, as required by 10 CFR 2.714(b) and the Board's Order of
February 7,1980, at least 15 days prior to the special prehearing
conference, and nothing further was heard from Petitioner until its counsel

! appeared at the special prehearing conference. On the second day of the
conference when individual contentions were discussed, counsel had
absented himself but was replaced by an individual member of the
Federation who sought to present oral contentions, since no written ones
had been prepared. (Tr. 172-173.) The Board ordered (Tr.175) that no oral
contentions be heard at the proceeding but that Petitioner could submit a
late-filed supplemental petition with contentions, together with a statement
of reasons why the Board should exercise its discretion in accepting those;

contentions.
; Subsequent to the prehearing conference, Petitioner submitted the

|
affidavit of an ir dividual member, authorizing the Federation to represent
his interest in this proceeding, which he indicated resided in his utilization
of Lake Michigan as a sailor, swunmer and fisherman. He claimed that his
health and safety would be jeopardized in the event that the waters of Lake
Michigan were adversely impacted by the construction of the plant at the

! Bailly site. On the basis of our discussion, above, regarding potential injury-
in-fact, with which the Permittee and Staff disagree, we accept the aflidavit
as satisfying the requirements of standing.

"

At the same time, Petitioner also submitted its first supplement to the
petition containing its " contentions," together with a motion to grant
additional time for them to be filed (i.e., accept them out of time). These
contentions consisted of a statement adopting Contention 4 of the State of
Illinois and all of the contentions except Contention 2 of the Porter County

| Chapter Petitioners. Petitioner also requested that an additional contention
be considered, which amounted to an argument in favor of rehearing all ofI

the issues already decided in the construction permit proceeding on the
ground that the five-year period of the original construction permit should
be the limit for which the construction permit findings are considered as res
judicata or collatevalestoppel.

As indicated at the conference (Tr.175) and as required by 10 CFR
2.714(b), a granting of additional time for filing these bntentions must be
based upon a balancing of the factors listed in 10 CFR 2.714(a)(1). On
balancing these five factors, as listed below, the Board determines that

| Petitioner should not be admitted These factors are:

' "(1) Good cause, if any, for failure to file on time.

:s a
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(ii) The availability of other means whereby the petitioner's interest will be

protected.

(iii) De extent to which the petitioner's participation may reasonably be
expected to assist in developing a sound record

(iv) He , extent to which the petitioner's interest will be represented by
existmg parties.--

(v) He extent to which the petitioner's participation will broaden the
issues or delay the proceeding."

As good cause for its failure to file on time, Petitioner states that its
sole attorney and administrator underwent surgery during January,
February and March, requiring substantial absences from the office and
shortened working days, and further states that a major cause of the delay
was the over 250 hours spent by its staffin analyzing the dewatering issue

i necessary to present the contentions. In light of the fact that the attorney
was not totally incapacitated, we cannot consider his medical condition as
good cause for f. tiling to submit the contentions on tirac, since he was

| apparently able to file a timely request for an extension of time (which he
chose not to), the granting of which would have permitted a timely filing of |

contentions. Furthermore, although Petitioner alleges spending over 250 i
hours on the issue of dewatering, its attempt to adopt the dewatering
contentions of other petitioners without any further specificity or elabora-
tion casts some doubt on its dedication to this proceeding because of its
having expended those hours in analyzing the problem without allocating a
small portion of that time for formulating the contentions and presenting

*

them in a timely fashion as required by the rules. ,

Although the Federation does not address the question of whether
other means are available to protect its interest, it is clear that only by its
participating in this proceeding would Petitioner be heard on the issues
before the Board. In view of the fact that Petitioner's foremost interest
relates to construction dewatering, which the Board has agreed to hear, this
factor weighs heavily in favor of the Federation's participation in this
proceeding.

Petitioner also presents a persuasive argument for its ability to assist in
developing a sound record by claiming to have " engineering and natural
science capacity to work with the dewatering issue and to bring substantial

,

and credible information to the Board for decision." It claims further that '

its " Lake Michigan Science Task Force has the skills of biolgists, chemists
and others who provide technical assistance to the Staff and public."
However, Petitioner has not provided any of the specifics with regard to the

4 qualifications of members ofits staff or task force or any of the results ofits
claimed concentrated analysis of the dewatering issue. Even ifits claimed

214
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| expertise were substantiated, it appears that Petitioner, as an independent

'

party in this proceeding, is unable to communicate any ofits expertise to
the Board. The only role that the Board can perceive for the Federation

~ ~ that would assist in developing a sound record is for the Federation to
; render technical assistance to one of the admitted parties to the proceed-

ing-not as a consolidated party, but as a technical advisor. We do not
profess any insight into which party would benefit the most from having
Petitioner's assistance.

g It appears that the Federadon's interests will be fully represented by
: existing parties, without Petitioner's intervention: Petitioner has merely
I attempted to adopt the contentions presented by other parties without any

| further elaboration or specificity; Petitioner's interest in the subject matter
5 of the proceeding does not appear to be any more extensive or of a difTerent

kind than that of the other petitioners; and the performance of counsel for
the other petitioners in presenting the common interest of the petitioners to.

,

the Board has until now been commendable and has far surpassed that of'

the Federation's repre entatives. There is no reason to believe that the
participation of the Federatic,n as a party would add anything to the
representation of Petitioner's interests by the other intervenors.

In view of the Federation's mere adoption of the contentions of other
parties, its participation would not be expected to broaden the issues. Even
though Petitioner has not fulfilled its requirements under the regulations.-

and prior Board orders in a timely fashion, its delay has so far not afTected
! the pace of the proceedings and it is not anticipated that Petitioner's

| demonstrated lack of diligence would delay the proceedings in the future.

|
However, since only that factor and the factor of the unavailability of any
other means whereby Petitioner's interests will be protected weigh in:

|
Petitioner's favor, and all of the other factors weigh heavily against

' Petitioner, the Board sees no advantage to Petitioner's participation in this
proceeding as a party.,

| Petitioner also suggests (First Supplement to Petition, at pp.1,4) that it
should be considered as having adopted Porter County Chapter Petitioners'
Contention 8 since there were no objections to its orally adopting that
contention at Tr. 269. We do not accept that proposition. The Board had
already ruled (Tr.175) that it would not accept any oral contentions at the
conference and, in that context, it was not necessary for objections to be
interposed each time the Federation embraced one of the other petitioners'

~

contentions in furthering the discussion. Nor, do we even think it likely that
any of the participants considered the Federation's statement at Tr. 269 as
ofTering the contention at that point, in advance ofits prospective written

"
submission.

IIL&-
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V. RULINGS ON CONTENTIONS

'

Although we had not ruled on specific contentions in our Provisional'

Order, except for the site suitability issue, the short pilings issue and ash
pond seepage (discussed below), the Board had hoped to rule on the
admissibility of each contention in this Order. However, the Porter County
Chapter Petitioners' Contention 12 ("PCCP 12") and the opening para-
graph of the State of Illinois' Supplemental Petition attempted to incorpo-
rate by reference as contentions in this proceedmg unspecified issues that
had been raised in documents filed with the NRC during 1979, pursuant to
requests for beanngs in other proceedmgs.

Petitioners contended that there was insufficient time given them to
distill specific contentions from these documents for presentation to the
Board in their supplemental pe'itions or at the special prehearing

| conference.2 These prior documents were not submitted with the petitions
or supplemental petitions and had not yet been received by the Board.'

Petitioners claimed that these unspecified contentions should be considered
as having been filed on time. The Permittee objected (Tr. 326-327) on the
ground that this incorporation by reference of documents that do not
contain a formulation of specific contentions does not achieve the
specificity required by 10 CFR 2.714 and that there exists ample authority,
Tennessee Valley Authority (Brown's Ferry Nuclear Plant, Units I and 2),
LBP-76-10,33 NRC 209 (1976); Alabama Power Company (Allen R. Barton
Nuclear Plant, Units I,2,3 and 4), LBP-75-32,1 NRC 612 (1975), for not

~

accepting contentions based upon incorporating documents by reference.
Without knowing the nature of the documents, their scope, and the

voluminousness of the contentions that could be fashioned therefrom, the
Board (Tr. 329-335) declined to accept those contentions at that time as

! timely filed. It ordered, as proposed by counsel for the participants, that
they confer with regard to the wording of the " contentions" that might be
contained in these documents.

In our Provisional Order, we clarified the Board's position. We ordered
that all contentions that petitioners argue should be treated as timely filed
because they were incorporated by reference in the supplemental petitions
should be filed within 25 days after service of the Provisional Order. We
indicated that we would review these reworded contentions if they were
filed within that time limit to determine whether they should be treated as
timely-filed contentions that could be ruled upon with egard to admissibili-

| ty without further submissions in support of, or opposition to, the Board's

FThe full discusson regarding the propriety of raising contentions by incorporation by
-

reference is found at Tr.324 336.

*
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accepting the contentions at its discretion under the test provided by 10
CFR 2.714(a)(1).

We have since been notified that the parties have met and have not

, .

reached any agreement with regard to the wording of contentions, and have
received, within the 25-day time limit, specific contentions based upon the
documents incorporated by reference formulated by the Porter County
Chapter Petitioners and adopted also by the State ofIllinois.

Taking into account the full cir.cumstances, including the short time
(approximately two weeks) between service of the Order Setting the
Prehearing Conference and the date on which the supplemental petitions
were due, the promptly filed Motion for Continuance of the Conference
based upon the Petitioners' attorneys having other obligations, the diligence
and thoroughness with which all other matters have been handled by
Petitioners, and the complexity of the newly-filed contentions, the Board'

determines that the incorporation by reference coastituted a substantial
effort to file timely contentions and will be accepted as such by the Board.

,

Obviously, these circumstances would also amount to a showing of good
,

cause for not having filed these specific contentions before the prehearing'

conference but, because' we are not viewing our acceptance of the
contentions (as to timeliness) as a discretionary matter, we need not discussg

! the other four elements in the 2.714(a)(1) test.
In viewing these newly-filed contentions we note that,in general, they

appear to be matters not directly related to the requested extension, matters
,

that are not fundamental to the construction of the facility (as are the issues
of siting and foundation pilings), and/or matters that would not appropri-
ately be heard before the operating license proceeding under any circum-
stance. However, in the interests of fairness to all the parties (even though,
if we assume that these contentions were actually filed before the
prehearing conference by their incorporation by reference, Petitioners had
opportunity to speak in their favor at the prehearing), we wi2 schedule
further filings with regard to the admissibility of these contentions. The
parties have 15 days after service of this Order to submit arguments in
support of, or opposition to, the admissibility of these newly-filed

,

contentions. Within ten days after the service of these submissions, the'

parties may reply to them.
The Board will now rule on the other contentions.

PCCP 1,3; Blinois 2
,

I Porter County Chapter Petitioners' Contentions 1 and 3, and the State
of Illinois' Contention 2, assert that the, reasons given by N1PSCO for the;

i delay in completing construction were not the real reasons for the delay;
I the real reasons do not constitute good cause for the delay; and, with regard
,
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to the reasons that constitute good cause, the period of extension is

' ..- ' unreasonably long. To the extent of those assertions, the Staff (Tr.186) and
Permittee (fr. 191, 197-198) do not object to admissibility. However,

'

included in the contentions is an assertion that only matters beyond the,

control of the Permhtee may constitute good cause for the delay in4

construction and 11 e suggestion that the Board must look into the merits of
,

every matter, the mere presence of which may have contributed to the'

delay. As a example, PCCP 3 seeks terlitigate all TMI-related issues because
the Staffs allocation of resources to TMI-related projects may have delayed
its review ofissues arising during the construction of Bailly and contributed
to the delay in construction.

As discussed above, the Board has already determmed that matters
within the control of the Permittee may constitute good cause for the delay

! in construction, although they may not be as weighty as reasons beyond
'

Permittee's control. Furthermore, the Board has reserved judgment,
pending receipt of answers to questions propounded in this Order, on the
admissibility of the short pilings issue, one of the matters, the presence of

. which may have contributed to the delay in construction. Except for that
short pilings issue, the Board admits these contentions only to the extent
that they assert that the reasons for the delay are other than offered by-
Permittee, that the actual reasons do not constitute good cause for the
extension, and that the period of extension requested is unreasonable.
/,lthough discovery can now proceed on these contentions as so limited, wi
will require that the facts underlying thece assertions be specified before we-

go to hearing.

PCCP 2
.

In its August 31, 1979 letter'to the Director of Nuclear Reactor
Regulation, NIPSCO requested that the construction permit "should be
extended to December 1,1987, or 98 months after the NRC concurs in
resumption of pile placement." The contention asserts that the request of an
extension in the alternative, not to a specific date, but for a period of time,
is improper under Section 185 of the Atomic Energy Act and 10 CFR
50.55(b). At the conference (Tr. 189-190), Permittee resolved that issue by
indicating that the reference to 98 months after pile placement was merely
explanatory of the requested extension to December 1,1987, the date
certain required by the statute and regulation. With that clarification, the
contention is no longer viable and is not admitted
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' PCCP 4,5; Hlinois 3; GrabowsLis' Dewatering (2nd Supp. Pet., at p.
.

D <

These contentions assert that the granting of the extension would have !

adverse effects because it would prolong the period of dewatering necessary
in order to complete construction over the prolonged period of time.-

Dunng the discussion (Tr. 203-230), the Porter County Chapter Petitioners
and the State of Illinois unequivocally represented that they had no
intention of relitigating matters covered in the prior proceedmgs, and that
all that would be considered under these contentions are the incremental
effects on the environment from the additional period of dewatering. With
those limitations, the Staff and Permittee indicated ths.t they had no

3 objection to the admissibility of these contentions. (Tr. 203, 214). The
Board admits these contentions as so limited and, in further clarification,
excludes from consideration in this proceedmg any effect from the
prolonged period of construction that was considered to be an effect of the
initially-authorized construction and determined to be de minimis.

! Porter County Chapter Petitioners allege (Tr. 221-227) that one
L difference between dewatering during the extended period and during the

original pcriod considered at the construction permit proceedmg was the
contract entered into by NIPSCO and the U.S. Department of Interior to
seal ash ponds on the Bailly site to prevent seepage from those ash ponds
estimated to approximate 1,000,000 gallons of water per day. Petitioners
contend that this would elimmate the recharging effect of the seepage on
the dcwatering that was taken into account by the licensing board at the~

construction permit hearing. Permittee contends (Tr. 221-222) that the issue
:

l of ash pond scepage had already been resolved at the construction permit

| proceeding by the Board's not taking any recharging impact of the scepage
into account in the first instance so that the sealing of ponds prior to the

|

extended construction period would not alter the factual context in which
that prior board's determination had been made. The Board requested (Tr. ,

223,227-230) that the parties brief this issue involving ash pond seepage to
aid the Board in determining whether that issue could be disposed of at this
stage in the proceeding. If, in fact, the prior licensing board had clearly
resolved this issue the Petitioners would be collaterally estopped from
relitigating this issue, as they concede.

'
-

In our Provisional Order, we determined that the question of ash pond
seepage could not be resolved at this stage in the proceeding. We referred to
the construction permit board's discussion of dewatering and ash pond ,

seepage at Northern induma Public Service Company (Bailly Generating
Station, Nuclear 1), LBP-74-19, 7 AEC 557, 589-591 (1974) to determine
whether the discussion was dispositive of the issue, and decided that it was
not. We referred to the briefs on this issue submitted by the Staff and

2I9
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Permittr.e in support of resolving this issue at this stage, and noted that they
relied not only upon the face of the licensing board's decision, but also
upon the underlying record in the proceeding. Then, on the basis of

-

,

Hourton IJghting and Power Company (Allens Creek Nuclear Generating
Station, Unit 1), ALAB-590,1I NRC 542 (1980) and Mississippi Power and
Light Company (Grand Gulf Nuclear Station, Units I and 2), ALAB-130,6
AEC 423,424 (1973), we concluded that, since we could not resolve the
matter only by referring to the face of the prior decision, we could not
resolve the issue in advance of motions for summary disposition or
evidentiary hearings that might be necessary to formally bring the record of
the prior proceeding before this Board.

In its response to our Provisional Order, at pp. 27-28, Permittee points
out (correctly, we agree) that both the initial decision and the hearing
transcript of the prior proceedmg are part of the official record, and that the
Board may rely upon all parts of that official record without violating the
principles of Allent Creek,' ALAB-590, sipra. If this Board can establish
from viewing the entire record in the prior proceeding that the prior Board
had resolved an issue, that issue should be considered as having been
resolved for purposes of this proceeding under the doctrine ofresjudicata or
collateralestoppel.

With that in mind, we reviewed the prior record more carefully and
reread the briefs submitted by the parties here. We note that the Staff has
changed its position, although that change is not acknowledged. While it
initially concluded (StafT brief, dated 4/10/80, at p. 5) that the "interrela-
tionship between ash pond seepage and construction dewatering. was fully,

and finally decided during the Bailly construction permit hearings and is
not a proper subject for relitigation in this matter,"it now (Staff Response
to Provisional Order, dated June 24,1980, at p.11) asserts that collateral
estoppelapplies only to an issue relating to the efTect of continuing ash pond
scepage on dewatering. But, the Staff continues, "To the extent that
construction dewatering continues following the elimination of the effects
of ash pond seepage, this represents a litigable issue in this proceeding."
Considering that Petitioners intend only to raise the issue of ash pond
seepage in the context of the absence of seepage being a changed
circumstance from what was taken into account by the prior board, the
StafT, apparently, now supports Petitioners' position that that issue should
be heard.

Whatever may be the respective positions of the parties, it is the record.

in the prior proceeding that must govern the disposition of the ash pond
seepage issue. Reading the portions of the record cited to us by the
Permittee, it does appear that Permittee's experts represented to the prior
board that the recharging effect of the ash pond seepage was not taken into

i M
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account in their analysis, which made the analysis more conservative thann

. f the true conditions (testimony of Annambhotta and Brissette, following CP.
Tr. at pp.10,335, at pp. 5-6), and that the board accepted their analysis. To
the extent, therefore, that the analysis did climinate the recharging efTect of :

'' ash pond seepage, Petitioners * assertion that the seahng of the ash pond )
brings changed circumstances before this Board wth regard to the extended j

period of construction, cannot be accepted. However, notwithstanding ti,e |

|
assurances of those experts, we cannot be satisfied merely from their
statements that the full recharging efTect of ash pond seepage was
eliminated from their calculations.

We will permit Petitioners to attempt to establish that the calculations
;

relied upon in the prior proceeding did not fully eliminate the recharging'
'

effect of the ash pond scepage and that, if they did not, the elimmation of
the recharging effect of ash pond seepage over the prolonged period of
construction would create an adverse environmentalimpact. As so limited,
we admit the ash pond seepage aspect of these contentions.

|

PCCP 6
In this contention, the Porter County Chapter Petitioners allege that

two of the reasons why the construction of Bailly was not completed by the
expiration date in the construction permit were the decrease in the need for
power and the increase in the estimated cost of building the proposed plant,
which Petitioners allege do not constitute " good cause" for the extension of

,

the permit.
'

To the extent that the contention suggests reasons other than those
given by Permittee for the delay in construction, the contention is
unnecessary and duplicative of PCCP 1,3 and Illinois 2, which the Board
has admitted so as to allow Petitioners to discover the actual reasons for the
delay in completing construction and offer those reasons as not constituting
good cause for the extension. To the extent that PCCP 6 goes further and
attempts to litigate the issues of need for power and financial capability that
were decided at the construction permit proceeding, the contention is not
admissible. Since the admissible portion of this contention is already
covered by admitted prior contentions, Contention 6 is not admitted

PCCP 7; Illinois 5
These contentions bring into question the alleged lack of technical

competence of Permittee, its contractors and its sub-contractors, as
allegedly demonstrated by the failure to complete Bailly by the expiration
date of the construction permit. To the extent that Petitioners seek to
establish that the delay was attributable to technical incompetence which
brings into question Permittee's ability to construct a safe facility, we admit

221
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the contentions as falling within the 5,: ope of this proceeding as definiated
by Cook, ALAB-129, supra. To the extent, however, Petitioners seek to
litigate any alleged lack of tec,hnical ability not actually maairested in the

1

delay in construction, that matter has already been de.crmined in the
|

construction permit proceeding and is not admissible he<e. We specifically
do not admit the portion of Illinois 5 which requires tl'at NIPSCO and its
contractors prove in this proceeding that they are tect'nically competent in
order to receive the extension.

As limited above, these contentions are admitted.

; PCCP 8; Illinois 7A and 7B; Imcal 1010 2
These contentions raise the short pilings issue, discussed above. We

will determine whether to admit these contentions after we receive
responses to the questions we posed.

.

PCCP 9; Illinois 4; Imcal 1010 4
These contentions attempt to bring TMI-related and other Class 9

accidents isto this litigation. Petitioners have not demonstrated any nexus
between those types of occurrences and the requested extension, or any
special circumstances that would require considering those types of
occurrences in this proceeding. The contentions are denied

PCCP 10; Illinois 1
These contentions seek to compel the StafT to prepare an Environmen-

tal Impact Statement with regard to the construction permit extension. It.

was agreed by the parties (Tr. 302-305) that these contentions would be
deferred until the Stafr completes its evaluation and presents it in this
proceeding in whatever manner it deems appropriate. At that point,
Petitioners can raise whatever contentions are appropriate to that evalu-
ation.

PCCP 11
This contention consists of Petitioners * statement on the scope of the

proceeding. No specific issues are raised. The Board has ruled on the scope

Y
of the proceeding, above. This contention would serve no further purpose,
and is Jenied

PCCP 12
This contention incorporated by reference documents previously filed

with the NRC discussed above. Specific contentions based upon these
-- documents have now been received and will be ruled on after the parties

have had their opportunity to comment, as provided above.
,

wA
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Unnumbered Contentions Raised in the PCCP Petition

1. Significant Hazards Consileration.
In their petition to intervene, the Porter County Chapter Petitioners

questioned whether the Commission's finding in the Notice of Opportunity
for Hearing that the proposed amendment does not involve a significant
hazards consideration wasjustifiable, correct, or supportable. In view of the
fact that the Commission has exercised its discretion to provide the
opportunity for a hearing prior to the issuance of the proposed amendment,
the determination of whether the action involves a significant hazards
consideration is immaterial. Furthermore, since Petitioners' only concern
was that the Staff might take action on the application before the Board
decided whether it would initiate a hearing, and the Staff represented that it
would not (Tr. 342), the issue has been satisfactorily resolved.

i 2. Timeliness and Sufficiency of the Amendment Applications.
Petitioners question whether the application for the extension dated

February 7,1979, and August 31,1979, were " timely and sufficient" within
! the meaning of the Administrative Procedure Act,5 USC 558(c).

The construction permit was due to expire on September 1,1979, and
| Permittee filed an application on February 7,1979, for an extension of the

construction completion date to September 1,1985. Dat application was
docketed by the NRC Staff, pursuant to 10 CFR 2.109, which provides that,

I if an application for a renewal of a license is filed at least 30 days prior to
the expiration of an existing license, the existing license will not be deemed
to have expired until the application has been finally determined.

,

Subsequently, on August 31, 1979, Permittee filed an amendment to its
February 7,1979 request for the purpose of extending that completion date
until December 1,1987. Hat amendment of application was duly docketed
by the NRC Staff.

At the prehearing conferen::: (Tr. 349-350), it was disclosed that
Petitioner's basi:; for its contention was Permittee's filing of the amendment
on August 31,1979, only one day before the expiration of the construction
permit, rather than at least 30 days before, as provided by 2.109. Petitioner
construes the August 31,1979 filing as having the twofold effect of makmg
the February 7,1979 filing incomplete end, then, completing it after the
expiration of the time limit speciiled by 2.109.

We rule that contention out on the merits and because it misapplies the
Administrative Procedur: Act. The February 7,1979 application for
extension was sufficient by itself, ar,d we do not understand Petitioner to
contend tc the contrary. We cannot accept the position that a later attempt
to amend that sufficient application should have the effect of rendering that
original application insufficient, unless the proposed amendment discloses
an existing insufficiency - a situation udt present here, nor even alleged.

has
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Furthermore, we would rule out on the merits any attack on the August 31,
1979 application amendment, since it was fded at least 30 days before the
expiration of the latest construction completion date requested in the
February 7,1979 application (to September 1,1985), and, in any event, it
appears unlikely that any action on the February 21,1979 application could

-

have resulted in the granting of an extension to a date before September 30,
1979.

As to the application of the Admmistrative Procedure Act, we agree |
'

with Permittee and the Stafr(Tr. 346-349) that the Staffis charged with the
responsibility for accepting the extension application for docketing, and
that it is outside of thejurisdiction of the Board to review the correctness of
the decision to docket the application as beh4 timely and sufficient - at
least in the absence of any allegation suggestig something in the nature of
fraud in the filing or docketing. Petitioner mincont. trues the purpose of 5
USC 558(c), as affording a basis to attack a reraival application on the
ground of being untimely or insufficient. Rather, the thrust of the section is
to protect applicants and licensees by requiring the agency to afford them
the appropriate admmistrative procedures once the renewal application has |

been timely filed. See County of Sullivan, N.Y. vs. CAB, 436 F.2nd 1096,
,

i1099 (2nd Cir.1971); Attorney General's Manual on the Admmistrative
Procedure Act,91-92 (1947). It would be grossly unfair to adopt a system
under which the applicant would be assured of the timeliness and
sufficiency ofits application by the agency's docketing the application and, 1

after the time for filing has expired, be told that the timeliness and i

sufliciency are still open to question - unless there is an allegation of fraud ,

*

involved in the filing or docketing. |
The contention is denied. 1

| |'
'

Illinois 6; Iar=1 1010 13
These contentions seek to bring the issue of site unsuitability into this

proceeding. For the reasons stated aboce, w;th regard to the sole
contentions of t% Gary Petitioners and Dr. Schultz, the contentions are
denied. j
Blinois 7C; I.mcs! 10101

'Ibese contendons alleging the inadequacy of the Mark II contamment,
unlike the siting and short pilings issues which are matters prelimmary to
construction, appear to be construction desi n issues of the type that 105
CFR 50.35(a) envisions will be resolved during construction and reviewed
at the opemting licensing proceeding. Theg,ropriety of raising this issue,

'

before the operating license proceeding has already been litigated with
y regard to this facility in Porter County Chapter vs NRC,606 F.2nd 1363

224
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(D.C. Cir.,1979), in the context of the Staft's denial of petitio .s under 10 |

CFR 2.206 for the revocation of the construction permit. In upholding the
Director's denial of the petitions, the Court of Appeals accepted his reliance
upon the continuing generic efforts by the Staff to ensure the resolution of

.- - the problem as supporting his being reasonably assured of a satisfactory
resolution of the safety issue during construction. Petitioners, here, have
raised no matters that would constitute a prima facie showing that the
generic efforts listed in the Circuit Court's opinion (at p.1370, (n.17) would
not amount to the reasonable assurance required under 10 CFR 50.35(a).

[ These contentions are denied.

|

| VI. WAIVER OF 10 CFR 50.55(b)

Together with their petitions for leave to intervene, the State ofIllinois
and Porter County Chapter Petitioners have filed petitions for waiver of, or
exception to,10 CFR 50.55(b) in the event that that regulation is

j interpreted as limiting a " good cause" proceedmg to the reasons why
| construction was not completed by the latest completion date in the

construction permit. They contend that the application of 50.55(W in that
manner would not serve the purpose for which the rule was adopted, to wit,
implementing Section 185 of the Atomic Energy Act,42 USC 2235.

To the extent that we have discerned the Commission's intent in
promulgating the regulation, we have applied the regulation to this
proceeding as broadly as that intent and can find no ground for certifying

,

the petitions for waiver of the regulation to the Commission.
Stated another way, the Board does not find that petitioners have

made aprimafacic showing that any contention raised that is not related to
the delay in construction should be heard in order to further the purpose for
which 10 CFR 50.55(b) was adopted. Had petitioners made such a showing,
the Board would have admitted that contention as falling within the scope

of 50.55(b)(which the Board finds as broad as Section 185 of the Atomic
Energy Act) without having to certify the matter to the Commission under
2.758(d).*

| The petitions for waiver of, or exception to,10 CFR 50.55(b) are
denieel

VII. FURTHER SCHEDULING

A. Discovery shall commence forthwith on the admitted contentions.
..

*See, however, fn.2, above.
,

T.> -
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G B. Objectior,s to this Order may be filed within the time limits
prescribed by 10 CFR 2.751a(d): 5 days after service of this Order by the
parties,10 days after service by the Staff.

C. Appeals may be taken within the time limits prescribed by 10 CFR
2.714a(a): 10 days after service of this Order. Briefs in support of, or in

"
opposition to, any appeal may then be filed within 10 days after service of.

the appeal.
D. Responses to the Board's questions on the short pilings issue shall be

filed 10 days after service of this Order.
E. Iocal 1010 is given 10 days after service of this Order to indicate that

it did not intend to transform Contention 10-B into a narrow contention ,

limited to dewatering over a prolonged construction period, if that is the |
case. i

F. Arguments in support of, or opposition to, the admissibility of the l

newly-filed contentions of Porter County Chapter Petitioners and the State
of Illinois shall be filed within 15 days after the service of this Order.
Replies may be filed within 10 days after service of the ' arguments.
Mr. Glenn O. Bright, member, and Dr. Richard F. Cole, member, join in
this Order.
BY ORDER OF TIIE BOARD

\ |'
; FOR THE ATOMIC SAFETY !
t AND LICENSING BOARD

,

Herbert Grossman, Chairman
Dated at Bethesda, Maryland,
this 7th day of August,1980.
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IUNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION |

ATOMIC SAFETY AND LICENSING BOARD
s

Ivan W. Smith, Chairman
Dr. Walter H. Jordan
Dr. Linda W. Little

in the Matter of Docket No. 50 289
,

METROPOLITAN EDISON
COMPANY

(Three Mlle Island Nuclear
Station, Ualt No.1) August 8,1980

The Licensing Board requests the Commission to extend its rule
governing procedural assistance in adjudicatory licensing proceedmgs to
this restart proceeding so as to allow the board to consider requests from
intervenors for free transcripts.

-

CERTIFICATION TO THE COMMISSION

He immediately efTective rule, Procedural Assistance in Adjudicatory
Licensing Proceedings,45 FR 49535, July 25,1980, authorizes presiding
officers to arrange for free transcripts upon the request by parties other!

I
~ than an applicant " .in any adjudicatory proceeding on an application for a

license or an amendment thereto... " 45 FR 49537. One intervening party in

this proceedmg' has made a request under the rule and the board has
learned informally that other parties intend also to request transcripts.

,

1 [ In anticipation of such requests, the board consulted with the Docketing
and Service Section, Office of the Secretary and with Comnussion attorneys
involved in drafting the Procedural Assistance Rule, who pointed out that
the Three Mile Island Unit No. I restart proceeding is probably not -

|
covered by the rule because it is not a proceeding on an application for a
license or license amendment. We agree with this interpretation and believe

'Sholly Motion to Board for Routine Free Distribution of Hearing Tranampts Pursuant to
Notice,45 FR 4953549537, dated July 30,1990.
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. that we are without authority to grant requests for the transcripts in 2
proceedmg."

The purpose of this certification is to bring to the attention of the

( Commission the fact that the terms of the Procedural Assistance Rule!

exclude this proceeding, and to request that the provisions of the rule bei

extended to apply to this proceeding. -*
,_

Neither the licensee no'r the NRC staff has yet responded to the
intervenor's request for free tianscripts but neither objects to this certifica-
tion. By this certification we request only the authority to consider requests
for free tranwripts, we do not certify the requests themselves.

In the boa.d's Certification to the Commiuion on Psychological Distress
Issues, Febtu.uy 22,1980, LBP-80-8,11 NRC 297, we reported to the ),

| Commission in connection with the Commission's stated interest in ,

'

{
considering intervenor funding in this proceedmg, that we had no ,

recommendation to make os that issue. We stated that our views on
intervenor's assistance are ". individual and philosophical, and not likely to , ,

be helpful to the Commission." 1I NRC at p. 309. This is still the case. In
makmg this request, we are seeking only to be permitted to employ the
means provided in the Procedural Assistance Rule to assist the board in
producing a complete and reliable evidentiary record without undue delay. ;

The board requests the Commruion to consider the following pointsr -
1. Traditionally board members (and sometimes the staff) lend

transcripts to intervenors during the hearings to avoid delays caused by
confusion over earlier events in the hearing and to improve the quality of,

the record. This results in some inconvenience to the board whose
efficiency is impsized by the need to share transcripts. In this proceedmg
there are many parties without resources to purchase transcripd and not

.

enough transcripts to lend. '

2. In its August 9,1979 Order and Notice of Hearing, CLI-79-8,10
NRC 141, the Commission directed the board to conduct the proceedmg .
expeditiously and to avoid delay caused by unneeded cross-e ammation.
Id. at p.147. The board has issued specific instructions to intervenors to

; limit cross-examination to that necanary for a full and :ue disclosure of
the facts, and we have outlined strict procedures intended to accomplish
that result.2 The intervenors themselves have, on at least semt occasions,
met at their own expense to arrive at consolidation agreemects, to designate
lead intervenots, and to arrange for the efficient tse of cross-exanunation.8

! 2 Memorandum and Order os Prebeanag Conference of May 13,1900L datal May 22,1900, at .
pp. 9-11 and Memorandsm azed Order, dated May 5,1900, at pp. 5-7.
8Sholly Report to the lisoard ou Consohdation Propoest, dated July 29,1900.
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Transcripts are fundamental tools used in efTective cross-exawation. ]

They may be essential to efficient cross-exammation. Transcrip;s can be .

efTectively used by intervenors to assist each other to be efficient where they
have consolidated contentions or have designated lead intervenors on
particular issues. If they do not have transcripts, the board may be less J.,le
to limit cross-examination to efficient and productive non repetitive
questioning.

3. He quality of cross-examination, and for that matt:r, direct
examination, is improved by informed examiners.

4. The board has already instructed the parties that it intends to apply
the provisions of 10 CFR 2.754(a) to this proceeding, i.e., the parties will be
required to file proposed findings of fact, conclusions oflaw and proposed
forrr if order or decision; that any failure to do so may be construed by the

,
board to be a default according to Section 2.754(b). Tr.1973-78. Access to
transcripts is very important to the prompt filing of accurate proposed'

findings. Ifintervenors must share the few transcript copies presently made
available in public document rooms, either proposed findint;s will be
delayed, or if not delayed, they will be reduced in accuracy - probably
both.

5. When we speak of transcripts being useful in developing a complete
and reliable record without undue delay, we are not referring to contentions
relating to the personal interests ofindividual intervenors in the proceeding.
Many of th.e contentions are parallel to mandatory issues regt: ired to be-

considered in the notice of hearing and all are within the scope of the
I hearing. We cannot identify any contentions relating solely to an interve-

nor's private interest, all are related to a broader public interest. The board
believes that it will be assisted in arriving at a more reliable initial decision
in this proceeding by intervernors equipped with fundamental litigation

( tools, particularly transcripts.,

| 6. Even from the point of view of those interested in an early restart of
TMI-1, we cannot identify any disadvantage to providing transcripts to
intervernors in this proceeding. The board has the authority to insist upon
an efficient hearing and we have used this authority. We will not permit
access to transcripts to become an implement for delay. To the contrary, we
will regard transcripts as a reason for not accepting some traditional delays.
With a shorter hearing and record, with greater efficiency in preparing
findings and the initial decision, much if not all of the cost of providing
transcripts will be recovered.
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O CONCLUSION

The board requests the Commission to extend the provisions of the
'

Procedural Assistance Rule to this proceeding for the purpose of assisting
the board in developing a complete and reliable record without undue
delay.

|

THE ATOMIC SAFETY AND
LICENSING BOARD

,

Ivan W. Smith, Chairman
Bethesda, Maryland
August 8,1980 .
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Cite as 12 NRC 231 (1980) LBP-40-24

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

.-

ATOMIC SAFETY AND LICENSING BOARD

Charles Bechhoefer, Chairman
Dr. Frank F. Hooper

Glenn O. Bright

in the Matter of Docket No. 50 358-OL

CINCINNATI GAS AND
ELECTRIC COMPANY, et al.

(William H. Zimmer Nuclear
Station) August 20, 1980

The Licensing Board denies an intervenor's untimely motion to admit ;

additional contentions and sets forth the circumstances under which the
intervenor may seek to become a co-sponsor of an existing contention.

*
NRC: CONSIDERATION OF ECONOMIC MATIERS

Once need for power has been established, the NRC has the authority to
consider economic costs, aside from antitrust questions, only in terms of an
applicant's financial qualifications and as an element in the evaluation of
alternatives which must be undertaken during the envirownentally review
of the facility, in the latter regard, economic costs can only be considered if
there exists an environmental superior alternative method of producing
power. Conrumcrs Power Company (Midland Plant, Units I and 2) ALAB-
458,7 NRC 155 (1978).

OPERATING LICENSE PROCEEDINGS: ENVIRONMENT?1(
ISSUES'

In contrast to safety issues, environmental issues which have been
considered during a construction permit proceeding are normally only
reconsidered at the operating license stage upon a showing of significant
changed circumstances.10 CFR 51.21,51.23(c).
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RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS

The acceptance by a licensing board of a petitioner's submission of
% nontimely contentions is dependent upon a balancing of the following

factors:

(i) Good catise, if any, for failure to file on time.

(ii) The availability of other means whereby the petitioner's interest will be
protected.

, (iii) The extent to which the petitioner's participation may reasonably be
| expected to assist in developing a sound record.
|

(iv) Ee , extent to which the petitioner's interest will be :rpresented by
existing parties.

(v) He extent to which the petitioner's participation will broaden the
issues or delay the proceeding.

10 CFR 2.714(a)(l) and (b).

MEMORANDUM AND ORDER DENYING MOTION TO ADMIT
ADDITIONAL CONTENTIONS

On July 16,1980, Dr. David F4nkhauser, an intervenor in this operating
license proceeding, filed a motion to admit additional contentions. On July
31,1980 and August 5,1980, the Appli: ants and NRC Staff, respectively,,

fJed responses in oppcoition to tbcr taction. By a filing dated August 7,
1980, ZAC-ZACK, wther mtervenor, supported Dr. Fankhauser's mo-
tion.' For reasons as forth below, we d ny the motion. This denial is
without prejudice, how ever, to Dr. Fankhauser's seeking to become a co-
synnsor with the Miami Valley Power Project (MVPP) of existing
Contention 13, under certain circumstances which we beicafte. spell out.

A. This proceeding commenced in 1975, and Dr. FankLauser has been a,

j party from its outset. In considering his newly proposed contentions,
however, we must be guided by the Commission's rules governing late-filed,

| contentions.10 CFR 2.714(a)(1) and (b). Before turning to whether Dr.
Fankhauser has furnished an adequate excuse for his tardy filing, however,

8In accordance with the NRC Rules of Practice, the ZAC-ZACK response should have been
filed by July 31,1980. See 10 CFR 2.730(c),2.710. We thus could reject it as untimely. Because
we are reluctant to take a position which may preclude litigation of safety or environmental
issues relevant to this facihty without giving every pasty an opportunity to be heard, we have
considered the ZAC-ZACK fihng in reaching our decision on Dr. Fankhauser's motion. We
caution ZAC-ZACK. however, that it is expected to abide by apphcable tune limits. Ifit needs
additional time, it can ide a motso requesting an extension of tune. See 10 CFR 2.711.
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we will first discuss whether his contentions are acceptable as contentions.
For if they are not,it matters not whether they were timely filed.

Dr. Fankhauser has advanced two contentions, the first of whic$ *-
subdivided into three parts which, in efTect, are separate claims. We se,e

them forth in the margin.2
1. As can be seen, the first portion of proposed Contention 1(a) and

proposed Contention 1(b) in its entirety relate solely to the reasonableness
of the economic costs of the facility. They assert that these costs are "too
high" and tht consumers will be unable to afTord electricity from the plant.
Dr. Fankhauser points to recently increased plant cost estimates and asserts
that the reasonableness of such costs should be analyzed by us during our
consideration of whether to authorize an operating license.

We disagree. It is well settled that NRC's regulatory authority over
purely economic mattets of this sort is strictly limited. Once need for power
has been established, economic cost may be considered, aside from
antitrust questions, ordy in terms of the Applicants' financial qualifications
and as an element in the evaluation of alternatives which must be
undertaken during the environmental review of the facility. In that regard,
as the Stafr observes, unless some alternate way of producing needed power
is environmentally superior, "there is no need to compare the cost of

IProposed contensions: 1. The economic costs of the Zmuner Power Station (heremafter
7immer) do notjustify the granting of an operating license to Applicants because:

(a) the construction, operation, maintenance and t-- -- :--:- =!=g costs of Zunmer are too*
,

high and are beyond the fmancial capabihty of the Appbcants;

(b) as a result of the excessive construct.on. operation, and 2 _ - ' - :--g costs of
Zimmer. a substantial percentage of the residential customers in the Apphcants' service areas
will be financially unable to afrord to purchase na=aary electnc service from the Applicants
as a result of the costs of Zimmer being passed to the Apphcants' customers through
Applicants' rate bases; and

( (c) the need does not exist for the potential energy from 7 ==*r as enganally propcted
through anticipated growth in the Applicants' peak demand in their respective service areas;i

2. The data in the benefit <ost analysis of the Final Environmental Statement (NUREG-0265,
1977) related to the Operation of Zimmer is significantly incorrect and in need of revision
which therefore undermines the entire benefit-cost anayisis of 7immer. Some of the incorrect
data used in NUREG-0265 include: the estimated capital costs of 7 ==*r 5470 nulhon in
1977 (now estimated by the Appbcants to be approximately one billion dollars); the 1977
capected pir.nt capacity of 60%; the estimated $430 milhon fuel costs and the 3130 million
operation and ==w-ace costs; the decommi==ioning costs of 385 million at 1979 cost levels;
the estimated 79 person operating force; and the analysis that no significant economac or social
costs are expected from operation of Zimmer (the -. s and anaylsis of the event at the
power station at Three Mile Island suggest that both econoaue and social costs can be
expected from operation of 7mmmer). This Board should not issue an operating license until
such time that a benefit cost analysis is performed and reviewed using accurate data that is
presently or will be available.

t2:8
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O producing power from the propowd facility with the costs of otherwise
producing the power." We regard the Appeal Board's ruling in Conrumers
Power Company (Midland Plant, Units I and 2), ALAB-458,7 NRC 155

'

(1978)(cited both by the Applicants and the Staff) as dispositive of the
admissibility of Contention 1(b) and the portion of Contention 1(a) dealing'

with the reasonableness of costs, and we confine our discussion of why we
._

cannot accept those contentions to a recitation of the relevant passage from
that decision:

In the Atomic Energy Act, Congress did not make this agency responsible
fsr assessing whether a proposed nuclear plant would be the most financially
advantagecus way for a utility to satisfy its customers' need for power. Each'

{ matters remained the province of the utility and its supervising State
g rs platory comnnamon. Antitrust issues to one side, our anvolvement in

financial matters was limited to determmmg whether, if we license the plant,
the compny will be able to build and then to operate it without
compromising safety becautt of pressing financial needs.

'ne passage of the National Environmental Policy Act increased our
concern with the economics of nuclear power plants, but only in a limited
way. That Act requires us to consider whether there are emironmentally
preferable alternatives to the proposal before us. If there are, we must take
the steps we can to see that they are impicmented if that can be accomplished
at a reasonable cost; Le., one not out of proportion to the environmental
advantages to be gained. But if there are r.0 preferable environmental
alternatives, such cost-benefit balancing does not take place. Manifestly,
nothing in NEPA calls upon us to sift through environmentally inferior
alternatives to find a cheaper (but dirtier) way of handhng the matter at
hand. In the scheme of things, we leave such matters to the business*

judgment of the utility companies and to the wisdom of the State. regulatory
agencies responsible for scrutiniring the purely economic aspects of propos-
als to build new generating facilities. In short, as far as NEPA is concerned,
cost is important only to the extent it results in an environmentally superior
alternative. If the " cure" is worse than the disease, that it is cheap is hardly
impressive.

7 NRC at pp.162-63 (footnotes omitted). See also Portland General Electric
Company (Pebble Springs Nuclear Plant, Units I and 2, CLI 76-27,4 NRC
610, 614 (1976); Northern States Power Company (Prairie Island Nuclear
Generating Plant, Units 1 and 2), ALAB-244, 8 AEC 857, 862 (1974);
Illinois Power Company (Clinton Power Station, Units I and 2), ALAB-340,
4 NRC 27,48 (l976).

2. Most of Contention 2 may be rejected on similar grounds. It seeks
to have a new cost-benefit analysis performed for this plant because of
" incorrect data" assertedly used in the original cost-benefit analysis (whiche
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~ appears in the Final Environmental Statement, NUREG 4265, dated June,
1977).5 The data in question, however, for the most part appear to be

.. largely economic. Although economic data are an element in the cost-
benefit balance, they relate to specific sites, facilities, or equipment, and
their environmental advantages and disadvantages. Hus, environmental
factors are the foundation of such an analysis. But those factors play little,
if any, role in the request before us to admit the new Contention 2. For that
reason, the contention raises mattea which are inappropriate for us to
adjudicate.*

I 3. Contention 1(c)is unacceptable for yet another reason. Need for
power, the subject of this contention, was one of the environmental issues
considered by the Licensing Board during the construction permit hearings.
LBP-72 27, 5 AEC 133,137, afirme4 ALAB-84,5 AEC 372 (1972). In
contrast to safety issues, environmental issues which have been considered

,
during the construction permit proceeding are normally only reconsidered

I at the operating license stage upon a showing of significant changed
circumstances.10 CFR 51.21,51.23(e). This is in recognition of the obvious
fact that issues such as need for power are more appropriately considered
before a plant has been built. Tnus, before a need-for-power issue can be
accepted at the operating license stage (assuming the question was
previously considered during the construction permit review), there must be
"a strong showing...that...[the issue] had not previously been adequately

,

considered or [that there exists) significant new information which had
developed after the construction permit review." Penary/mnia Power and
Light Company (Susquehanna Steam Electric Station, Units I and 2), LBP-
79-6, 9 NRC 291, 303-04 (1979), quoting from Detroit Edison Conpany
(Enrico Fermi Atomic Power Plant, Unit 2), LBP-79-1, 9 NRC 73, 86
(1979). He Commission itself has erected a high threshold for information
which could serve to justify reconsideratica of need for power. Carolina
Power andlight Company (Shearon Harris Nuclear Power Plant, Units 1-4),

; CLI-79-5,9 NRC 607 (1979). Dr. Fankhauser has not made the requisite
showing for us to accept a new need-for-power contention-indeed, he
provides no information at all why need for power should be relitigated at
this time. His naked claim to that effect clearly is insufficient. For that

8None of the admitted contentions raises any question about this cost-benefit analysis. In these
circumstances. the final balance would not acrually be performed by this Board but would be

~. left to the Staff.10 CFR 2.7e0s. S t.26(a), S t.52(b)(2).
'To the extent the contention attempts to raise the issue of the social costs of the Three Mile
Island acadent, we would be authorind to entertain it. But as we sba!! see, the proposed
contention fails to satisfy several of the lateness criteria of 10 CFR 2.714(a).

RE C
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reason, proposed Contention 1(c) must be rejected without regard to its
timeliness.s

B. As we have seen, proposed Contentions 1(a),1(b) and 2, to the extent
they seek to question the econom?c reasonableness of the Zimmer project, !
are before the wrong forum. Proposed Contention 1(c) does not include ji-

adequate facts tojustify our acceptance of a contention of that type. We ;--
'

accordingly have rejected these contentions without regard to their
timeliness.

On the other hand, Contention 1(a), to the extent it challenges .the
" financial capability" of the Applicants to operate, maintain and decom.
mission the Zimmer facility, and Contention 2, to the extent it seeks to
litigate the social costs of the Three Mile Island (TMI) accident as an ,

element of the cost. benefit balance, raise questions which may properly be |
adjudicated in a proceeding of this type. As noted car!ier, however,
acceptance of these contentions is dependent upon a balancing of the
factors set forth in 10 CFR 2.714(a)(1)(i)-(v). These factors are:

(i) Good cause,if any, for failure to file on time.

(ii) ne availability of other means whereby the petitioner's interest will be
protected. ;

,

(iii) ne extent to which the petitioner's participation may reasonably be |
expected to assist in developing a sound record. ]

.

(iv) ne extent to which the petitioner's interest will be represented by .

existing parties..

(v) ne extent to which the petitioner's participation will broaden the i

issues or delay the proceeding. !

IAs the Staff points out, Dr. Fankhauser has made no efTort to address
the substance of these requirements. In this regard alone, his motion could
be deemed fatally defective. See Nuclear fuel Servicer (West Valley

|Reprocessing Plant), CL1-75-4,1 NRC 273, 275 (1975). Nonetheless,
interspersed throughout Dr. Fankhauser's motion are a number of i

statements which might be viewed as relevant to one or more cf the five
factors. We will address each factor with these statements in mind. l

1. To excuse his lateness, Dr. Fankhauser cites newly developing 1

information. As we acknowledged in our Memorad m and Order of April
22,1980, LBP-8014,11 NRC 570,574, the availabi . Of new information

.

appearing in previously unavailable documents has long been racched as,

a valid excuse for late-filed contentiona. Dr. Fankhauser alludes toi

8 Balancing the[ actors in 10 CFR 2.714(aXI) would also require repenon of this contention.
See,in particulst, at pp.237 2 38, infra
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information on cost increases for the facility which became available in
May,1980, further operatinb ost increases (as yet unspecified) which could |*

result from new regulatory requirements, and information concerning the
i social costs of the TMI accident, which presumably became available some

time after the occurrence of that accident in March,1979. We conclude that
the economic costs revealed in May,1980 constitute new information with
respect to the financial-qualifications aspect of proposed Contention 1(a)
and that Dr. Fankhauser has therefore demonstrated " good cause" for his
failure to advance a financial-qualifications contention at an earlier date.
We also conclude that he has provided no good excuse for his delay of some

*

16 months after the TMI accident in attempting to raise the social costs of
the acident and, accordingly, that he has not shown " good cause" for the
late submission of that part of Contention 2.

2. The presence or absence of" good cause" for delay is not conclusive
with respect to the acceptability of a late-filed contention, but a party
seeking to introduce such a contention without an adequate excuse for
lateness beart a much heavier burden than a party with an adequate excuse.
West Valley, CLI-75-4, supra,1 NRC at p. 275. Dr. Fankhauser therefore
bears a much heavier burden with respect to Contention 2 (social efTects of
the TMI accident) than with respect to Contention 1 (financial qualifica-
tions). Turning to the second factor, it is likely that this proceeding is the
best-(if not the only) forum for litigation of both of these issues. This factor
would thus be balanced in Dr. Fankhauser's favor with respect to each of-

these contentions.

| 3. One of the most important factors,in our view,is Dr. Fankhauser's
ability to contribute to the development of a sound record. He claims that
his long involvement in this proceeding perforce will produce that result.
We agree with the Applicants and StafT, however, that Dr. Fankhauser
must show how his participation would assist in developing a sound record
on the particular issues in quest on and that he has failed to do so. Absent
his supplying further informativu _ L :jpe we later describe, we balance
this factor against admission of any of the proposed contentions.

4. Dr. Fankhauser recognizes that Miani Valley Power Project's
Contention 13 puts into issue the Applicants' financial qualifications (and,
in addition, that MVPP's Contention 11 raised the need-for-power issue).*
But he claims that it is " questionable whether MVPP will vigorously litigate
these contentions" and that the scope of the proposed contentions is

|
broader than that of MVPP's contentions. We have already held that the
broader scope (which questions the ability of consumers to afford power

*He fails to mention that we have already granted sununary disposition of Contention 11. Seex

our Prehearing Conference Order dated June 4.1979 (unpublished).
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produced by the facility) is beyond the permissible scope of this hearing,
and that Dr. Fankhauser has not advanced adequate information tojustifye

, -

*
a need-for-power contention. Moreover, as the Applicants correctly point

' cut, the assgrted lack of vigor of MVPP's advocacy of similar issues
(without any further specification) constitutes neither an excuse for the
tardy filing nor a showing that one's interest will not be adequately"-

protected by existing parties. Puget Sot:nd Power andLight Company (Skagit
Nuclear Power Project, Units I and 2), ALAB-559,10 NRC 162,173
(1979); id, ALAB-552 10 NRC 1, 7-9 (1979); Pacific Gar and Electric
Conpany (Diablo Canyon Nuclear Power Plant, Units I and 2), ALAB-583,

I 11 NRC 447, 448 (1980).' For these reasons, with respect to proposed
Contention 1(a) (to the extent it involves financial qualifications), we find
that Dr. Fankhauser has made no showing that his interests are not being
(or have not been) adequately represented by MVPP.8 Because there is no
issue comparable to Contention 2, this factor would be balanced in Dr.
Fankhauser's favor for that contention. But because the Staffis normally
responsible for undertaking the cost-benefit balance in an operating license,

'
proceedmg, and because we have no reason to question that the Staff will
adequately perform this function (giving regard to new information where
appropriate), we accord relatively little weigat to this factor with regard to
Contention 2.

5. As for the last factor, it is clear that admission of proposed
Contention 2 would result in delay, since no comparable issue has been
accepted in this proceeding. Contention 1(a) (to the extent it challenges the- >

Applicants' financial qualifications) essentially duplicates existing Conten-
tion 13, which has not yet been heard by us. 'Ibe Applicants claim that
delay would nonetheless result, by virtue of additional pleadings, prehear-
ing conferences, and evidentiary hearings. On the other hand, ZAC-ZACK
sugges's that we could consolidate Dr. Fankhauser's contentions with
similar contentions of MVPP. In our view, any delay would be mimmal,
since, if Contention 1(a) were admitted (to the extent it deals with financial
qualifications), it would be consolidated with Contention 13 ar.d Dr.
Fankhauser would be required "to take the proceeding as [he] finds it."
West Val.'cy, CLI-75-4, .npra,1 NRC at p. 276. Thus, we balance this factor

We note that, with respect to the d====d Contention 11, Dr. Fankhauser filed no response
to the Appbcants'snotion for s====ry disposition of that contention.
8Were we balancing th'a factor with respect to proposed Contention 1(c), we would reach a
similar conclusion.
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% in Dr. Fankhauser's favor only with respect to Contention 1(a) (to the

, extent it questions the Applicants' financial qualifications)'
O 6. In sum, factors i, il and v would seem to balance in favor of

e .

| accepting proposed Contention 1(a) (to the extent it raises a fmancial
'-

i qualifications issue). Factors ii and iv (but only to a limited extent) balance
in favor of accepting Contention 2 (insofar as it seeks to deal with the social
costs of the TMI accident). Although the factors clearly balance against
admission of Contention 2, we might be inclined to accept Contention 1(a)
if we were convinced that doing so would make a significant contribution to
the record on that issue. Dr. Fankhauser has made no showing to that
effect. For that reason alone, we decline to accept the financial qualifica-
tions portion of Contention 1(a).

C. Notwithstanding the foregoing ruling on the fmancial qualifications
portion of proposed Contention 1(a), we recognize the public interest in
developing a sound record on issues admitted into controversy. Should
MVPP's Contention 13 go to hearing," we would be prepared to consider
Dr. Fankhauser a co-sponsor of that contention, and to permit him to file
evidence-in-chief, if he were to demonstrate that he has testimony to
sponsor which could serve to create a more complete record.n If Dr.

l Fankhauser desires to present a witness or witnesses on Contention 13, he
must advise the Board and parties of that fact and of the substance of the
proposed testimony. He should do so within 15 days after service on nim of

"

the Staff's SER Supplement dealing with financial qualifications. If we
determine (after ascertaining the views of other parties) to permit Dr.
Fankhauser to become a co-sponsor of Contention 13, we will afford the
Applicants and Staff sufficient time prior to hearing to conduct discovery of
Dr. Fankhauser's proposed witness or witnesses (if they wish to do sc.).

For the foregoing reasons, Dr. Fankhauser's motion to admit additional
contentions is denied but without prejudice to Dr. Fankhauser's seeking to
become a co-sponsor of MVPP's Contention 13, on the terms provided
herein.

'Were we required to consider these factors with respect to proposed Contention 1(c), we
would balance this facter against accepting the contention. Acceptance of that cont (ation
would clearly result in delay, inasmuch we have already dismissed MVPP's similar Contention
11.

"Ihe Applicants have moved for su==ary disposition of Contention 13, based on MVPP's
default in responding to discovery. '3!e do not intend to rule on that mocon until we have
received the Staff's SER Supplement deshng with the Apphcants' financial qualifications.
HIn any event, Dr. Fankhauser has the right to cross eumine witnesses presented by other
parties on Contention 13, as well as other issues. Northem Stater rowr Conpeny (Prame

| Island Nuclear Generating Plant, Units I and 2), ALAB.244,8 AEC 857,864-69 (1974);
| '- ;ios denie4 AIM 252,8 AEC I175; afirma( Cl.I-75-I I NRC I(1975).i--

3
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IT IS SO ORDERED.
.,g

-

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

_...
'

Charles Bechhoefer, Gairman
Dated at Bethesda, Maryland,s

this 20th day of August 1980.
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Cite as 12 NRC 241 (1980) DD 80-26

UNITED STATES OF AMERICA
NUCLEAR REGULATORY CCMMISSION

_.s i

OFFICE OF NUCLEAR REACTOR REGULATION

Edson G. Case, Acting Director

in the Matter of Docket No. 50 344-OL

PORTLAND GENERAL ELECTRIC
COMPANY

(Trojan Nuclear Plant) August 13, 1980

The Acting Director of Nuclear Reactor Regulation denies under 10
CFR 2.206 a petition that requested suspension of operation of the Trojan
Nuclear Plant due to potential hazards posed by volcanic activity at Mount
St. Helens.

DIRECYOR'S DECISION UNDER 10 CFR 2.206

By telegram dated May 29,1980, the Trojan Decommissioning Alhance_

of Portland, Oregon, requested that the Commission suspend operation of
the Trojan Nuclear Plant on the basis of potential dangers posed by recent
volcanic activity at Mount St. Helens in Washington State. On June 3,1980,
the Commission referred this request for action to the NRC StafT for
consideration unde: 10 CFR 2.206 of the Commission's regulations. For the
reasons stated in this decision, the Alliance's request is denied.

71.e potential impact of volcanic activity on the safety of the Trojan
facilty was investigated thoroughly by government geologists (Atomic
Energy Commission and the U.S. Geological Survey) before the plant was
allowed to be constructed and again before the operating license was issued.
This investigation and reassessment of volcanic-related hazards has
continued as attested by the enclosed aflidavit which was filed with the
Atomic Safety and Licensing Board in the Trojan spent fuel pool expansion
proceedingin April,1978.

Although this report was filed prior to the recent volcanic activity, it is
with few exceptions considered an accurate assessment today. Exceptions
to the report include (1) the underestimation of the volume of debris'

associated with a potential mudflow, (2) exclusion of a discussion of
volcano-induced earthquakes, and (3) the statement that historic data

241
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indicates that the volcano has been substantially more active in the 19th
century than the 20th century. Notwithstanding the above ex eptions, the
report's conclusion that the Trojan site is suitable from a volcanic hazards
point ofview remains accurate.

He recent massive eruption of May 18,1980 exceeded that envisioned

| by the Nuclear Regulatory Commission and by our advisors, the U.S.(

Geological Survey. Nevertheless, the effects of the recent volcanism
(mudflows, earthquakes and ashfall) at the Trojan site have been minimmt
Mudflows in the Toutle, Kalama, and Lewis River valleys have not
compromised the safety of the Trojan plant. Volcanic-induced earthquakes
have been small and have neither been felt nor recorded instrumentally at
the site. Ashfall at the Trojan plant resulting from the May 25, 1980
eruption has been slight (not exceeding 1/8 of an inch) and fell at the site in
the form of a muddy rain or mist. The only indication of ash occurred on
April 29,1980 when a thin coating of the ash was noted at the Trojan site.

According to University of Washington seismologists, the volcanic-..

induced earthquakes mentioned previously have not exceeded Richter
Magnitude 5.1 and have been concentrated in an area roughly coincidental
with the volcano crater which is 35 miles northeast of the Trojan plant.
None of the larger events (Magnitude 5.0 and above) have occurred closer,

l than 35 miles to the plant. For the most part, the volcanic earthquakes have
I occurred at shallow depths and have consequently been felt only in the

immediate vicinity of the seisthic event. However, there have been
unconfirmed reports of volcanic-related earthquakes (originating at Mount

*
St. Helens) being felt in the Longview-Kelso, Washington area, roughly five
miles north of the Trojan plant. Apparently, those feeling the tremors were

; j located in areas where soil overlies bedrock. He plant is designed to safely
withstand seismic levels of 0.25g peak ground acceleration. This corre->

sponds to earthquake levels many times greater than those generated by the
volcano-inc'uced earthquakes.

We have been in constant contact with numerous state, governmental
agency, and university scientists since initiation of earthquake activity and
subsequent volcanic activity in the vicinity of Mount f.t. Helens on March
:0,1980. This surveillance, accumulation of informr.Jon, and assessment

will cont nue as long as the volcano remams active. In addition, representa-
tives of the NRC staff visited the Trojan site and environs on June 18,1980
for the specific purpose of assessing the safety of Trojan in light of the
recent vo;canic activity.

Our con:lusion, basal upon an evalustion of volcanic phenomena prior
to construction, coupled with an assessment of the effects of the activity

| beginning Mar.$ 20,1980, is that the Trojan site remama suitable from a
' volcanic hazards viewpoint.,
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As to evacuation under severe ashfall conditions, this can cause i

transportation problems somewhat similar to those produced by road icing
or heavy snowfall. He first protective action to be taken following a
radiological emergency at a nuclear facility is to alert the public to take
shelter and await further instructions. Seeking shelter in botnes is an
effecdve protective measure under most circumstances. A decision to

| evacuate is based on an assessment of the potential injury to the public
~

l from the accident and must be balanced against the risk to the public from
the evacuation itself and against the conditions tLat prevail at the time.
Seeking shelter would have to be given greater weight under ashfall
conditions, depending on its severity.

Beyond about five miles, sheltering followed by relocation withhi several
hours is euentially as effective as immediate evacuation. Within five miles,
sheltering is still an effective protective measure. Under ashfall conditions,
considemon would have to be given to limiting the evacuation area,
depending on the exact circumstances. This would reduce the difficulty of
evacuating those persons exposed to the greatest risk.

Therefore, if an accident occurred in combination with transportation
difficulties due to severe volcanic ashfall, effective protecting measures can
stil! be implemented, albeit with greater difficulty. The probability of these
two events occurring simultaneously is, however, extremely low.

Based on the foregoing, your request on behalf of the Trojan Decommis-
sioning Alliance that operation of the Trojan Nuclear Plant be suspended

~

on,the basis of the recent volcanic activity at Mount St. Helens is denied.
t

l

Edson G. Case, Acting Director
Office of Nuclear Reactor
Regulation

Dated at Bethesda, Maryland
this 13th day of August,1980

,

i
!
I
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i UNITED STATES OF AMERICA
' . , NUCLEAR REGULATORY COMMISSION

. . .

ACTING EXECUTIVE DIRECTOR FOR OPERATIONS

William J. Dircks, Director

in the Matter of Docket No. PRM-30-56

]
GULF NUCLEAR, INC. August 13, 1980

'Ile Commission's Acting Executive Director for Operations denies
petition for rulemeking proposing that the Nuclear Regulatory Commission
be divided into two separate entities.

ATOMIC ENERGY ACT: RESPONSIBILITIES

Nuclear weapons manufacturing is a responsibility of the Department of
! Energy rather than the Nuclear Regulatory Commission.

NRC REGUIATIONS: APPLICATION OF REQUIREMEN'sS-

Application of pertinent NRC regulatory requirements in a graded
t

approach, i.e., applied to an extent consistent with their importance toI

safety, can reduce burdens and costs for persans complying with the
requirements.

NRC: ASSIGNED FUNCTIONS

In assigning licensing and related functions within the NRC, the
Congress not only distinguished between nuclear reactors and other,

l licensed facilities and nuclear materials, but also gave due and proper
emphasis to functions which are vital to the public health and safety and
the safe and efficient operation of both nuclear reactors and other licensed
activities.

- - ENERGY REORGANIZATION ACT: NRC AUIMORTIY

Given the structure of the Envgy Reorganization Act of 1974, as
amended, it is clear that Congress intended the newly created Nuclear

*

3Pa._ ,
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Regulatory Commission to have licensing and related regulatory authority
not only over nuclear reactors, uranium milling, nuclear fuel processing and,,

'
'

reprocessing, and other areas dealing with fissile materials but also have this
same authority over byproduct materials.

NRC: DIVISION INTO SEPARATE ENTITIES,
, , .

The NRC itself cannot "... separate the United States Nuclear Commis-
sion into two separate entities. ." Such a separation could only be
accomplished in either of two ways: (1) enactment oflegislation by the
U.S. Congress, the method by which the existing NRC was created; or (2)
through implementation of an Executive Reorganization Plant pursuant to
5 USC 901 et seg.

DENIAL OF PETITION FOR iELEMAKING )
By letter dated April 12, 1979, Mr. Walter P. Peeples, Jr., on behalf of

Guh" Nuclear, Inc., filed with the Nuclear Regulatory Comminion a
petition for rulemaking.

THE PETITION

The petitioner proposed that the Nuclear Regulatory Comnussion be
divided into two separate entities - one area would cover power reactors,
uranium mining, nuclear weapons manufacturing, nuclear fuci processors,
and any area that deals with fissile materials; the second area would deal
with byproduct materials. (Note: Nuclear weapons manufacturing is a
responsibility of the Department of Energy rather than the Nuclear
Regulatory Commission.)

BASIS FOR REQUEST

In support of his petition, Mr. Peeples stated five propositions that he felt
were adequaejustification for consideration-ofhis proposal:
1. Fissile materials used in power production and the production of
nuclear weapons require far more stringent rules than those required of
byproduct material users and licensees. This includes regulations concern-
ing shipment and use of these materials. Because the U.S. Nuclear
Regulatory Commission is a single entity, all rules pertain to both types of

, licensees.
~ '

2. The majority of efrort of the U.S. NRC is devoted to fissile materials
creating enormous costs and efTorts to control. The majority of the licensees

#

l
.
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are byproduct materials users who are forced to share the cost burden,

exhibited in U.S. NRC fees.
3. The staff and lerdership of the U.S. NRC devotes the majority ofits
time to expended energy related to power reactors which creates undue

- ~'

burdens on byproduct materials users.
,

4. A division of responsibility by NRC would create a positive effect on
the general public by making them aware that there are difTerent types of
radioactive materials, casing some of the political pressure on the NRC.
5. Because of the present makeup of NRC controlling both areas, the
public apprehension toward power reactors has a tendency to force over-
regulation of byproduct materials because both are jointly referred to as
simply " radioactive materials." This detracts from the ability to point out
the positive nature of public benefits derived from both types of materials.

'

Since NRC fails to distinguish between the two types of materials, undue
burdens in transportation and publicity force byproduct materials users to
defend a position they are not totally familiar with. Petitions and
regulations, including regulatory guides, are frequently opposed or incor-
rectly interpreted because of lack of distinction between the two types of
materials.

In summary, the NRC staff responses are based on published statements
related to (1) legislative mandates, (2) judicial guidelines, and (3) statutory;

responsibilities for regulating civilian nuclear activities. Many parts of the
NRC rules are devoted to regulating production and utilization facilities,

,

including nuclear reactors and facilities for processing irradiated special
nuclear material. Other parts are devoted to regulating byproduct materials,
source materials, or special nuclear materials. Several parts cover both

;
fissile materials and other nuclear materials..

I An example of this last case is the NRC's regulation," Fees for Facilities
and Materials Licenses and Other Regulatory Services Under the Atomici

E 2ergy Act of 1954, as Amended," 10 CFR Part 170. The fees charged for
licensing and inspection services by the NRC are based on guidelines that

j determine whether or not the NRC may charge a fee for a partiular service
and what the maximum fee may be. The NRC is generally obliged to
impose the fees allowed by the guidelines where it is fair and equitable to do
so and is limited by the requirement that a consistent and fundamentally
fair fee structure must accord equal treatment to similarly situated

,

! recipients of agency service for nuclear facilities, fissile materials, and other
! radioactive materials.

A copy of"NRC Staff Responses to Petitioner's Justification Statements
- PRM 30-56,"is available for public inspection at the Commission's Public
Document Room at 1717 H Street NW., Washington, D.C. Single copies of'

the document may be obtained on request from the Oflice of Standards|
'

,
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Development, U.S. Nuclear Regulatory Commission, Washington, D.C.
20555..-

'

REQUEST FOR COMMENIS ON PETITION

;. ! A notice of filing of petition for rulemaking was published in the
'

FEDERAL REGISTER on May 17,1979 (44 FR 288%). The comment
period expired Ju:y 16,1979. Eleven letters of comment were received in

i response to the notice. Two of the letters opposed the proposal and nine
'

letters supported the proposal.
Several persons commented generally that NRC regulations which cover

both fissile materials and byproduct materials result in administrative
burdens, confusion, and added costs for byproduct material users.
Application of pertinent NRC regulatory requirements in a graded
approach, i.e., applied to an extent consistent with their importance to
safety, can reduce burdens and costs for persons complying with the

| requirements. In many instances, the NRC's regulations grant relief from
safeguards reporting requirements for small quantities of byproduct
mat: rial and grant relief from both safeguards and criticality safety controls
for small quantities of fissile material.

Two ' persons commented on the costs of NRC licensing and espection
fees and the beneficiaries of NRC services. Fees associated with fissile

| material licensing and inspection activities (and all other fee categories) are
based on the sum on the average of the direct and indirect costs that the
NRC incurs in furnishing the services for a member of the class of-

identifiable recipients for which the fees are assessed. Excluded from -
.

consideration for recovery are budgeted regulatory costs that are part of a
program conducted on behalf of the public.

One person expressed the opinion that the inclusion of 10 CFR Part 34,
j " Licenses for Radiography and E adisCon Safety Requirements for Radio-
| graphic Operations," within the nft of 10 CFR Part 21, " Reporting of
'

Defects and Noncompliance,"is e i ecessary. The NRC's regulations in
10 CFR Part 21 implemant sectio a M of the Enesgy Reorganization Act of
1974, as amended. Part 21 elui es, tmong other things, that information
reasonably indicating that a licetmed ac ivity or basic component supplied
to such activity fails to comply with tr.e Atomic Energy Act of 1954, as
amended, or any applicable rule, regulation, order, or license of the NRC
relating to substantial safety hazards, or contains a defect which could
create a substantial safety hazard should be reported. Incident and
overexposure reporting requirements had been in existence in Commission
regulations for a number of years before enactment of the Energy

|
. Reorganization Act of 1974 (which contains section 206) in October 1974.
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That person also expressed the opinion that the inclusion of industrial
radiography licensees in 10 CFR 71.12. " General License for Shipment in
DOT Specification Containers,in Packages Approved for Use by Another
Person, and in Packages Approved by a Foreign National Competent
Authority," is not necessary. It is the general licensees delivering licensed

_

radioactive material to a carrier for .ransport under the authority of 10
CFR 71.12(b) who must assure the.nselves and the NRC that the subject
packages are as described in the packages approvals and that they are used,
tested, and maintained in accordance with both the general and specific
portions of an approved quality assurance program. (The NRC must
exercise its regulatory authority through its general licensees who use
package approvals because the NRC has no general enforcement powers
over package manufacturers or package owners unless they possess and use
licensed radioactive material. They would, however, be subject to 10 CFR
Part 21 " Reporting of Defects and Noncompliance.")

A copy of "Abstrects of Comments and Staff Responses: Proposal

that Nuclear Regulatory Commission Be Divided .into Two Separate
Entities - Docket No. PRM 30 56," is available for public inspectica at the
Commission's Public Document Room at 1717 H Street NW., Washington,

D.C. Single copies of the comment analysis may be obtained on request
from the Office of Standards Development, U.S. Nuclear R6gulatory
Commission, Washington, D.C. 20555.t

I*

ASSIGNED FUNCTIONS'

|
,

'
| The Energy Reorganization Act of1974, as amended, was enacted by the

Congress and approved as Public Law 93-438 on October 11,1974.
Title II of that Act established the Nuclear Regulatory Commission and

transferred to the Nuclear Regulatory Commission all the licensing and
,

! related regulatory functions of the Atomic Energy Comminion.
In assigning those functions within the Nuclear Regulatory Commission,

;
'

the Congresa not only distinguish between nuclear reactors and other
licensed facilities and nuclear materials, but also gave due and proper
emphasis to functions which are vital to the public health and safety and

j the safe and efficient operation of both nuclear reactors and other licensed

i activities.
! Sec. 203(b) of that Act provides that the Director of Nuclear Reactor

Regulation shall perform such functions as the Commission shall delegate
includirg principal licensing and regulation involving all facilitics and
materials licensed under the Atomic Energy Act of 1954, as amended,
associated with the construction and operation of nuclear reactors licensed
under the Atomic Energy Act of 1954, as amended.

249

|

!
i,

I
-- - - . - -_ .

I



- - . - - - . . ..

l

O
Sec. 204(b) of the Energy Reorganization Act of 1974, as amended,

provides that the Director of Nuclear Material Safety and Safeguards shall
perform such functions as the Commission shall delegate including
principal licensing and regulation involving facilities and materials licensed
under the Atomic Energy Act of 1954, as amended, associated with the
processing, transport, and handling of nuclear materials, including the
provision and maintenance of safeguards against threats, theft, and
sabotage of such licensed facilities and matenals. The Nuclear Regulatory .

Commission has used the flexibility provided by Sec. 204(b) of the Energy
Reorganization Act of 1974, as amended, to establish within the Office of
N.t: car Material Safety and Safeguards the Division of Fuel Cycle and
Material Safety to perform those licensing and regulatory activities which
pertain to the processing, transport, and handling of nuclear materials oft
the nuclear reactor site.

The Energy Reorgamzation Act of 1974, as amended, provides no
authority under which the Nuclear Regulatory Commission, on its own
initiative, may transfer any licensing or related regulatory function to a new
or established agency of the Federal Government.

ALTERNATIVE ORGANIZATION FORMS,

Alternative organization forms for nuclear regulation have been consid-
cred in recent studies conducted on or for the Nuclear Regulatory
Commission.

~

Sec. %6 of the Energy Reorganization Act of 1974, as amended, required
the Comptroller General of the United States to audit, review, and evaluate
the implementation of the provisions of Title II of that Act by the Nuclear
Regulatory Commission no later than sixty months after the effective date
of that Act and submit to the Congress a report on his audit.

In the Comptroller General's report to Congress,"The Nuclear Regula-
tory Commission: More Aggressive Leadership Needed," EMD-8017,
dated January 15,1980, the General Accounting Office (GAO) identified
an alternative (separating NRC into separate policymaking and regulatory
agencies) similar to the petitioner's proposal.

GAO noted that separation of NRC into two agencies could build on the
strengths of both the commission and the single admmistrator forms of
nuclear regulation. Policymaking on critical unresolved nuclear regulation
issues could continue under the commission form with the advantage of
multimember deliberations. At the same time, day to-Jay regulation of
nuclear activities could proceed under an agency headed by a single
administrator wkh prospects for better management of these day-to-day
activities.

. .hs 250
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GA9 discus ed this alternative with a cross-section of people knowledge-

at,le of nuclear regulation, including representatives of Government, the
nuclear industry, public interest groups, and academia. Opinion on the
alternative ranged from active interest to a belief that it represents an

t unnecessary prohferation of Federal regulatory agencies.
GAO chose not to recommend.any alternative to strengthening the

present commission because none of the alternative forms appeared to have
a clear-cut advantage. In conclusion, GAO stated:

Ultimately, the Congress must consider the advantages and disadvantages of
vanous organizational forms and decide on the organizational structure
which. on balance, best represents what the Congress wants for nuclear
regulation.

GROUNDS FOR DENIAL

He Commission has given careful consideration to petition for rule
making PRM 30-56 and the public comments received thereon and has
decided to deny the petition on the grounds that, given the structure of the
Energy Reorganization Act of 1974, as amended, it is clear that Congress
intended the newly created Nuclear Regidatory Commission to have
licensing and related regulatory authority not only over nuclear reactors,

,

uranium milling, nuclear fuel processing and reprocessing, and other areas
1 dealing with fissile materials but also have this same authority over

byproduct materials. He NRC itself cannot ". separate the United States
Nuclear Regulatory Commission into two separate entities. " Such a

,

separation could only be accomplished in either of two ways: (1)
enactment of legislation by the U.S. Congress, the method by which the
existing NRC was created; or (2) through implementation of an Executive
Reorganization Plan pursuant to 5 USC 901 et seg.

A copy of the petition for rulemaking and copies of the letters of
,

|
comment and the Commission's letter of denial are available for public

j inspection at the Commission's Public Document Room at 1717 H Street
NW., Washington, D.C.

For the. Nuclear Regulatory .

Commission. |

\
|

William J. Dircks'

Acting Executive Director for,.

Operations
Dated at Bethesda, Maryland
this 25th day of July,1980.

f !;
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Cito as 12 NRC 253(1980) CU 40-30

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

. --

COMMISSIONERS

John F. Aheame, Chairman

!
Victor Gilinsky

Joseph M. Hendrie
Peter A. Bradford

in the Matter of Docket No. XR-133
110 00435

WESTINGHOUSE ELECTRIC
CORP.

(Export to South Korea) September 22,1980

The Commission denies a petition to intervene and request for a hearing
on a license application for the export of two nuclear reactors to South
Korea, duermines that the license application meets all applicable export
licensing criteria, and directs that the license be issued.

"

MEMORANDUM AND ORDER

For the reasons set fortli in the Opinion of Chairman Ahearne and
. Commissioner Hencrie, the Commission has denied the " Petition for Leave
to Intervene and Request for a Hearing" filed by the Center for
Development Policy and the Friends of the Korean People challenging the
issuance of License Application XR-133. Hat application covers the export
of two reactors to South Korea. The Commission has also determined that
License Application XR 133 meets all the applicable export licensing
criteria set forth in the Atomic Energy Act of 1954, as amended, and directs
the Assistant Director for Export-Import and International Safeguards,
Oflice of International Programs, to issue the license to the Westinghouse
Electric Corporation. Commissioner Gilinsky concurs in the result. For the

|
- reasons set forth in his opinion Commissioner Bradford dissents; his

- comments are attached. The separate opinion of Chairman Ahearne and
Commissioner Hendrie is also attached.

.

.
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O
It is so ORDERED.

'

For the Commission
|

SAMUEL J. CHILK
'~

{ Secretary of the Commission
,

! Dated at Washington, D.C.
'

this 22nd day of September 1980
|

|

|
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| OPINIC-N OF CllAIRMAN AHEARNE AND COMMISSIONER

HENDRIE

~ ~

I. Background

On January 26, 1979, the Westinghouse Electric Corporation filed I

applicatien No. XR-133 with the Commission seeking authorization to
export two nuclear facilities (KNU-7 and KNU-8) to the Republic of South
Korea. The Commission published a notice in the Federal Register of
February 28, 1979, announcing receipt of this application and providing
members of the public 30 days in which to file a petition seeking leave to
intervene or requesting a public hearing. More than a year later on June 13,
1980, a " Petition for Leave to Intervene and Request for Hearing" was filed
on behalf of the Center for Development Policy (CDP). On August 1,1980
the Friends of the Korean People (FKP) filed a motion requesting that the
CDP petition be amended to list it as a petitioner. Petitioners suggest that
the Commission conduct public hearings, to be focused on eight issues:

(1) the adequacy of the physical security measures applied in South
Korea to withstand risks p(sed by civil war or open rebellion; (2) the nature
and magnitude of risks aid dangers posed by the population density
around the reactor site; (3) the threat to U.S. non-proliferation objectives
posed by any possible Souta Korea purchase of reprocessing technology;
(4) the likely environmental impact of the proposed reactors and disposition
of its spent fuel; (5) dangers to the health and safety of U.S. citizens-

stationed in South Korea; (6) dangers to the health and safety of South
Korean citizens; (7) risks to the efTective operation of U.S. military
installations in South Korea; and (8) generic safety questions posed by all
nuclear power plants and by Westinghouse reactors in particular.

'Ibe NRC stafT, the State Department (speaking on behalf of the
Executive Branch) and the applicant filed responses with the Commission
recommending that the petition be denied. The petitioners filed a reply to

; those submissions.
! The NRC stafP and the Executive Branch 2 have also submitted

l documents to the Commission in whica they conclude that the South
Korean license applications meet all the applicable export licensing criteria
and recommending that the Commission order issuance of the licenses. The
Executive Branch submission included a " Concise Environmental Review
of Korean Nuclear Units 7 and 8" prepared purruant to E.O.12114; the

-- ' Memorandum to the Co===ioners from James k. Shea, Director, Ofrxe ofinternational
Programs dated July 21,1980, SECY-80-336 (classified).
8 Memorandum for James R. Shea from touis V. Nosenzo, Deputy Asmstant Secretary of
State, dated May 6,1980.

,s
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staff submission included an " Office of Nuclear Reactor Regulation StafT
Evaluation of the Potential Radiological Impact on the Global Commons
of the Export of Korean Nuclear Units 7 and 8."

II. He Hearing Request

(a) TI= ai

We would deny the hearing request in part because it is untimely. Under
the Commission's regulation 10 CFR 110.82(c)(1), intervention petitions
and requests for hearings must be filed within thirty days after the
application is noticed in the Federal Register. Petitioners' request comes

! more than one year late. The regulations provide however that untimely
! motions may be granted for good cause. In passing upon at untimely

hearing request the Commission also considers the availability of other
means by which the petitioners interests will be protected or represented by
other participants in the hearing, and the extent to which the issues will be
broadened or action delayed on the application as a result of granting the
hearing request.10 CFR 110.84(c).,

Petitioners argue that good cause exists for the late filing in view of the
following alleged changes in the circumstances affecting the pending
licenses: (a) the recent rebellion in the South Cholla Province raises
issues regarding physical security measures to be applied at the facility; (b)
recently released population statistics raise questions about site suitability;
and (c) that there is press speculation that South Korea is considering the
purchase of a reprocessing facility from France. We find these arguments*

unpersuasive. Before the South Cholla Province disturbances, the South
Korean Government had assured the United States that it would provide

I adequate physical security at all ofits nuclear facilities. Pursuant to 10 CFR
110.43 South Korea had informed the United States that its physical
security measures at a minimum will be equivalent to those set forth in
INFCIRC 225 Rev.1.8 The NRC staff has reviewed the physical security
measures applied to South Korean nuclear facilities and has concluded that
they meet the requirements set forth in the Atomic Energy Act and the
Comminion's implementing regulations.*

With respect to petitioners' allegations that South Korea may be
considering purchasing a reprocessing plant, the Executive Branch has
advised the NRC that it is unaware of any information supporting recent

huer from Kyung-Mok Cho, Scientific Attache, Embassy of the Republic d Korea,
Washington, D.C., to Vance Hudgins, Aseistant Director for Politico Military Security Affairs,
Division of International Security Affairs, US. Department of Energy, dated November 21,
1978.
%e Section 127(3) of the Atomic Energy Act and 10 CFR 110.43
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press speculation that France has renewed its offer of a reprocessing plant !

to South Korea.
With respect to the third issue of population density, the Commission'

stated in its recently issued Philippine export licensing opinion, Westing-
house Electric Corporation, CLI-80-14 and CL1-80.15,1I NRC 631,1I NRC
672 (May 6,1980) that the Commission does not evaluate site suitability
issues in reaching its export licensing determmations. Consideration of ibis
matter would broaden the issues to include those beyond the Commission's

jurisdiction and could substantiaPy delay action on the application .

In sum, we cannot find that good cause exists for granting the late
intervention petition and hearing request. In addition, to grant the petition
would broaden the issues and substantially delay action on the application.
Herefore, we find the request to be untimely.

(b) Hearing as Matter of Right

CDP is a project of De International Center, a District of Columbia
nonprofit corporation. He functions of CDP are to "[ monitor] the flow of
resources to developing nations," conduct research and analysis of
development policies and their implementation, and disseminate the results

,

| to the public and public officials. " Petition for leave to Intervene and
,

? Request for Hearing," at p. 2. FKP is a nonprofit charitable and
educational corporation, headquartered in Geneva, New York, which
publishes a newsletter, " Monthly Review of Korean Affairs," with a

,

circulation of over 4000 throughout the United States. Since neither
,

| petitioner asserts it is a membership organization, it must be assumed that

|
the interests petitioners represent are those of the institutions and not the
interests of members.

Two basic interests appear to be asserted here by CDP: (1) preserving
|

the co:nmon defense and security of the United States and South Korea by
protecting the continued operation of U.S. military bases from the risks
posed by the proposed nuclear reactors, and (2) assuring that the American
public is informed regarding the proposed reactor export. FKP's interests
are (1) to promote friendship between the Korean and American people,
and (2) to inform the Korean government and its citizens of the attendant
risks and hazards of the proposed project. The NRC Staff, Westinghouse
Electric Corporation, and the Department of State have filed answers with
the Comminion stating that these interests are not sufficient to confer
standing upon petitioners.

Any right the petitioners may have to intervene must be based on
Section 189a. of the Atomic Energy Act of 1954, as amended,42 USC 2239.
That Section provides that the Commission must grant a hearing on the

:s
~
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request of any person "whose interest may be affected by the proceedmg.
and shall admit any such person as a party to such proceedmg." The
petitioners, to establish a right to intervene, must show they have standing,
i.e. an "affected interest."

The Comnussion, in Edlow International * and later in Exxon Nuclear
Conpmy, * addressed extensively the issue of standing in export licensing

|'

matters. In Ed/ow International, the Commission stated that it would rely on i
'

judicial precedents in deciding issues of standing to intervene in export
license proceedings r.nd that more expansive rules of standing "would be
undesirable." 3 NRC at pp. 569,570. In its most recent important opinion
on the subject, the Supreme Court set out its two part test for determining
whether a person has standing to obtain judicial review: 1) an " injury in
fact" must be alleged, and 2) the claimed injury must be fairly traceable to
the chnllenged agency action. Duke Power Conpany v. Carolina Environ-
mentalStudy Group,438 US 59,72. I

In developing the " injury in fact" requirement, the Court has held that
an organization's mere interest in a problem, "co matter how long-standing
the interest and no matter how qualified the organization is in evaluating
the problem," is not sufficient for standing to obtainjudicial review. Sierra
C/vb v. Morton, 405 US 727,739 (1972). The organization seeking relief
must allege that it will suffer some threatened or actual injury resulting
from the agency action. Iinda R.S. v. Richard D., 410 US 614,617 (1973);
Warth v. Seldin, 422 US 490,499 (l975). Simon v. Eastern Kent:scky Welfare
Rights organliorion. 426 US 26,40 (1976), madd clear that "an organiza-,

tion's abstract concern with a subject that could be afTected by an
adjudication does not substitute for the concrete injury, required by article
Ill."

In ' applying the " injury in fact" test, the Commmion has recogtuzed
that:

a claim will not normally be entertained if the " asserted harm is a
' generalized grievance * shared in substantially equal measure by all or a large
class cf citizens " Wank v. Scldin,422 US at 499. Thus, even if there is a
generaliad asserted harm, the Peitioners must still show a distinct and
palpable harm to them. Id. t.t 501. Exxon Nuclear Company, sopra 6 NRC et

,

)
531.

!.

)
,

80s appeal, the court of appeals declined en the ground of mootness to review the
''- " -e's treatment of intervenor standing. N.:naal Assowrer Defesse Cswer t v. NAC,
580 F.2d 690 (D.C. Cir.1978).

__ 'Edow Intenestionat Cowyeny, CLI.76-6, 3 NRC 563. Exxon Nuclear Canymory, Inc. (Tem
,

for low EnricAsd Uranlass EJ; ports se Ewerom Mesneer NarienrA CLI 77-24,6

i
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He second element of ti.a test for standing is H.c existence of a causal*

- . -

link between the cha!!cnpi dency action and the alleged injury. Duke'

Power Company, 438 U.S. at 72, 74; Exxon Nuclev Conpany, 6 NRC at
531-532. It is a mmimum requhemuit of Art cle ,7 that the inj.iry must be
fairly traceable to the challenged act:en,"or put ou rwise, that the exercise>

__

! of the Court's remedial powers would redress the claimed injuries." Duke
Power Company, 438 U.S. at 74, citing to Simon, 426 U.S. at 41,43. He
asserted injury must be shown to be "the consequence of the defendents'
actions, or that the prospective relief will remove the harm." Id,426 U.S. at
45, citing Warth, 422 U.S. at 505. He Court's most recen: cases have
required no more than "a showing that there is a ' substantial likelihood *
that the relief requested will redress the injury claimed to satisfy the second
prong of the constitutional standing requirement." Duke Power Company,
438 U.S. at 75, note 20.

We find that the petitioners have not asserted the requisite "affected
interest" or " injury in fact" which would entitle them to a hearing as a
matter of right. As mentioned earlier, the petitioners have not alleged any
injury to members or asserted any affected interest ofindividual members.
As discussed above, the institutional interests of the petitioner organiza-
tions must extend beyond a mere generahzed or abstract interest in the
proceedings to confer standing. The interests asserted here by petitioners
fall into three groups, none of which constitutes any threatened or actual
injury to petitioners.

Both CDP and FKP assert interests in informing the American and-

Korean public of the dangers posed by the proposed reactor export. In
Ed/ow Internationcl, 3 NRC at 572 574, the Commission found that the
institutional interests in disseminating information and educating the public
asserted by the petitioners there did not establish a claim of right under
Section 189a. of the Atomic Energy Act because it did not constitute an
" interest [which) may be affected by the proceedmg." He Commission
noted that there are many other means for the petitioners to obtain the
desired information including exammation of the files of NRC's Public
Document Room and through requera under the Freedom of Information
Act. There was found to be "no causal nexus between failure to grant
petitioner's request to participate .and any possible impatrment of these,

organizations' ability to conduct an active and useful educational program \
s

for their members or the public." Edlow, 3 NRC at 573-574. The interests
asserted by the petitioners here sinularly do not constitute " injury in fact." \

ne second interest asserted by the petitioners is CDP's interest to
protect the continued operation of U.S. military bases from the risks posed-

,

by the proposed reactors in order to preserve the cornmon defense and
i

;
. security of the United States and South Korea. Ris interest in the safety of

(
1
'

.

.
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U.S. military and civilian personnel stationed in South Korea does nat
constitute any " threatened or actual injury-in-fact" to CDP. Furthermore, a

| private organization's interest in the common defense and security of the
( U.S. and South Korea is a generalized grievance, based upon the remote

threat of a unparticularized harm, and as such is insufTicient to confer a
right to intervene. Moreover, the Commission held in Westinghouse Elecuic,

'

.npra, that it would not consider impacts on U.S. military interests abroad
in making its export licensing determmations. Intervention may not be
based on claims pertaining to matters that are oeyond the scope of this

| proceedmg. Babcock & Wilcox (Export of a Facility to West Germany),
CLI 77-18,5 NRC 1332,1348.

A final interest, asserted by petitioner FKP, is that of promoting
friendship between the Korean and American people. With respect to this
abstract concern or goal the present proceedmg does not present the kind of

, concrete injury, actual or threatened to FKP which would confer standing
! to intervene in ag:ncy proceeding. In conclusion, the petitioners have failed

{ b establish the requisite " interest [which] may be afTected by the
proceedmg," and are not entitled to a hearing as a matter of right under
Section 189(a) of the Atomic Energy Act.'

Because petitioners have not established the first element cf the standing
requirement, i.e. establishing injury in fact, the second prong as to whether
the relief sought is likely to redress the injury need not be considered here.

I (c) Discretionary Hearing
*

Even though petitioners are not entitled to a hearing as a matter of right
the Commission can order a public hearing ifit determines that a hearing
would be in the public interest and would assist the Commission in making
the statutory determmations required by the Atomic Energy Act,10 CFR
110.84(a). We are unable to make such a determination in this case.

Four of the issues raised by petitioners pertain to matters which the
Comminaion has stated it will not consider in making its export licensing
determmations. These are: (1) risks posed by the population density
around the reactor site; (2) dange s to U.S. citizens residing in Korea; (3)
dangers to the health and safety of Korean citizens; and (4) impacts on U.S.
military installations in Korea.' The export licensing process is also an
inappropriate forum to consider generic safety questions posed by nuclear

7 Petitioner CDP,in its Coneohdated Reply, August 1,1900, claims that Executive Order 12114
(January 9,1979) confers CDP standing to intervene to pentact its environmental interests (at
p. 7 of Reply). However, Sectaon 2-5(v) of the Order specifically asesapts NRC export 1*=ing

_ decmons from its provmons See Westinghause Elsetric Corporarian (Exports to the
P ,, :), CLI.8014, II NRC 631,643 (Opinaon of t%== % Kennedy and Hendrie).-

'W - _ f EJsemic Cam CLI-so.15, II NRC 672 (May 6,1900)._
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power plants, including Westinghouse reactors. Under the Atomic Energy-..

Act, a amended by the Nuclear Non-Proliferation Act of 1978, the
Commission in making its export licensing determmations focuses on non-
proliferation and safeguards concerns, and not on foreign health and safety
matters.'-

ne other three issues raised by the petitioners -(1) the adequacy of the

|
physical security measures to be implemented at the reactor site; (2) the
threat to U.S. non-proliferation objectives if South Korea w-re to purchase
reprocessing technology; and (3) the likely environmental impacts of the
proposed reactors and disposition of its spent fuel upon the global
commons and U.S. territory - pertain to matters which the Commission
considers in making its export licensing determmations. However, on the
basis of petitioners' submissions in this proceeding, we do not believe that if
public hearings were held pee'ioners are likely to present significant new
information or analysis to the Commission. There is no indication in their
pleadings that petitioners possess special expertise in the matters they raise,
or information not presently available to the Commission. In fact,
petitioners request that the Commission make available to them informa-
tion on the issues they raise and then afford them an opportunity to
comment on that information. We have no basis for concluding that such
an efTort would result in development of significant new insights or a more
comprehensive analysis of the issues than that already submitted to the
Commission by the NRC staff and the Executive Branch.

,

In the absence of evidence that a hearing would generate sigidficant new
information or analyses, a public hearing would be inconsistent with one of
the primary purposes of the Nuclear Non-Proliferation Act - that United
States government agencies act in a manner which will enhance this
nation's reputation as a reliable supplier of nuclear materials to nations
which adhere to our non-proliferation standards by acting upon export
license applications in a timely fashion.io A hearing would delay the
Commmion's decision by several months. Therefore, we conclude that a
public hearing would not be in the public interest or assist the Commission
in makmg its statutory determmations.

IV. He South Korean Export Ucense Application
Section 127 of the Atomic Energy Act sets forth six specific criteria to be

applied to proposed U.S. reactor exports. These criteria require certain
nonproliferation and safeguards assurances from the recipient country. It is

'Werringhome EJertric Corporation CLI-80-14,11 NRC at p. 646 (Opuuon of n===w
Kennedy and Hendrie); Id at pp. 663-664 (Opuuon of C~-wner Gilinsky).
"See Section 2(b) of the Nuclear Non.Proliferadon Act,22 U.S.C. 3201(b).
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O
our view that the South Korean Government has provided the United

e- States adequate assurance that: (1) IAEA safeguards will be applied to
#' the exported equipment;n (2) the reactor and special nuclear material

produced through the use of the reactor will not be used for any nuclear
explosive device;u (3) that adequate physical security measures will bei

maintained at the facility;i' (4) that the reactor and any special nuclear'
--

material produced through the use of the reactor will not be transferred to
the jurisdiction of any other nation or group of nations unless the prior
approval of the United States has been obtained;'d (5) no special nuclear
material produced through the use of a U.S. supplied reactor shall be
reprocessed or otherwise altered in form or content unless the prior
approval of the United States has been obtained;i8 and (6) no sensitive
technology shall be exported unless the foregoing five criteria are applied to
the export.''

Section 128 of the Atomic Energy Act which became fully effectiver

March 10,1980,impc,ses the additional requirement that the United States
has adequate assttrance that IAEA safeguards are being maintained with

| respect to all nuclear installations in the recipient country." South Korea,
by ratifying the NPT, has agreed to place all nuclear installations in that
country under IAEA safeguards, satisfying the Section 128 requirement.

The Commission before issuing the license must determine, pursuant to
Section 103(d) of the Atomic Energy Act, that the reactor export is not
inimical to the common defense and security of the United States or to the
health and safety of the public. In the present case both the Executive,

Branch and NRC staff have expresseo the view that this requirement is met.
After reviewing those submissions we have concluded that the export would
not be inimical to the common defense and security of the United States or
to the public health and safety of the United States. In making our
judgment we have taken into account recent events in South Korea,

8%uth Korea is a Party to the Treaty on the Nonprolifeation of Nuclear Weapons (Niri')
depositing its instrument of ratification on April 23,1975. Under Article III(I) of the NPT, all
nuclear facilities in South Korea must be placed under IAEA safeguards.
uBy ratifying the NPT, the Government of South Korea comrritted itself not to use or develop
nuclear explosive devices for any purpose
83As noted sipra at p. 255, South Koreans have given the United States the physical security
assurances required by 10 CFR I10.43.
"This requirement is satisfied by Articles X(3) and VIII(E) of the Agreement for Cooperation
between the Government of the United States of America and the Government of Korea
Concermng Civil Uses of Atomic Energy which entered into force on March 19,1973, T1AS
7583 and controls the United States has over ..y.Rg of U.S. supplied material
'5 Article VIII(C) of the Agrecment for Cooperation satisfies this requirement.
**The proposed export does not involve the transfer of sensitive nuclear technology. Therefore,
criterion 6 is not applicable here.
8rfhis requirement applies only to non-nuclear weapons states as defined in the NPT.
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including the change of gorvernmental leadership. The effect of a change in

N
'

a recipient nation's government on the continued effectiveness of non--

proliferation assurance required for approval of nuclear export licenses is
the kind of foreign policy issue on which the Commission has consistently
deferred to the judgment of Executive Branch agencies.88 We find no-'

reason to ddTer with the view expressed in this proceedmg by the
Department of State that South Korea's non-proliferation policies have not

,

changed as a result of recent internal political developments.i
,

DISSENTING OPINION OF COMMISSIONER BRADFORD

For reasons set forth in my Philippine opinion,' I think that a more,

extensive review is needed to support this result. This conclusion would be
true of any reactor export and reflects no special concern with there
reactors or this country,

is Waringk;ue Electric Corporation (Export of a Reactor to Spain), CLI-76-9,3 NRC 739,755,
756 (1976); sabcock and Wilcox (Export of a Reacter to West Germany), CLI 77-18,5 NRC
1332, 1349 (1977).
8 Waringkaue Electric Corporation CLI.80 ' 4,1I NRC 631,666 (1980).

.
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UNITED STATES OF AMERICA
- NUCLEAR REGULATORY COMMISSION

_. COMMISSIONERS

John F. Ahearne, Chairman
Victor Gilinsky

Joseph M. Hendrie
Peter A. Bradford

f in the Matter of Docket No. 50-E56
I 50-557
i

PUBLIC SERVICE COMPANY OF
OKLAHOMA

( (Black Fox Station, Units 1
and 2) September 22,1980

Upon consideration of a certified question raised in ALAB-573,10 NRC
775, 790 (1979), the Commission holds that the health effects associated
with routine radioactive emissions from a nuclear power plant in compli-
ance with the design objectives of 10 CFR Part 50, Appendix I may be

*

litigated in individual licensing proceedings.

NEPA: AGENCY RESPONSIBILITIES

The National Environmental Policy Act, which mandates that federal
agencies study the environmental consequences of major federal actions to
the fullest extent possible, is an essential element of an agency's decision-

l making process. It " places upon an agency the obligation to consider every
significant aspect of the environmental impact of a proposed action."
Vermont Yankee Nuchar Power Corp. v. NRDC,435 U.S. 519. 553 (l978).

NEPA: ENVIRONMErfrAL IMPACT STATEMENT

The environmental impact statement required by Section 102(2)(C) of
NEPA does not simply accompany an agency recommendation for action
in the sense of having some independent significance in isolation from the
deliberative process; rather, it is an integral part of the Commission's

't a.
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decision and forms a vital part of the decisional record, such that in a

{ licensing proceeding, the agency's decision would be fundamentally fiawed
without it. Calvert Chffs' Coordinating Committee, Inc. v. AEC, 449 F.2d

> I109 (D.C. Cir.1971).
~

RULES OF PRACTICE: OFFICIAL NOTICE (RECORD OF
RULEMAKING)

i

Licensing Boards may take official notice of the environme.ntal record
compiled in the 10 CFR Part 50, Appendix I rulemaking in reaching
conclusions as to the health effects from releases within Appendix I, but
compliance with that Appendix does not conclusively establish the
insignificance of the associated health effects.

TECHNICAL ISSUES DISCUSSED:

Radioactivity releases; as low as reasonably achievable (ALARA); 10
CFR Part 50, Appendix I.

MEMORANDUM ON CERTIFIED QUESTION

, The Atomic Safety and Licensing Appeal Board in ALAB-573 certified
I to the Commission for its consideration the question:

*

Where routine radioactive emissions from a nuclear power plant will be kept
"as law as is reasonably achievable" in accordance with 10 CFR Part 50,
App. I,is litigation of the health efTects of those emissions in an adjudicatoryt

' proceeding mvolving initial licensing barred by 10 CFR 2.758 as an
impermissible attack on Commission regulations? Public Service of
Oklahoma (Black Fox Station, Units I and 2), ALAB-575,10 NRC ,790
(1979).

| I On February 21,1980, the Commission accepted the certified question
because it raised important legal and policy considerations with respect to
every NRC adjudication. The parties to the proceeding were directed to file
written views on the question. The Commission has before it'the views of
the NRC stafT, the Public Service Company of Oklahoma, the Intervenors,
and the Texas Utilities Generating Company, which was permitted to file a
brief amicus curiae. ' The matter before the Commission essentially involves

ribe views of the participants are contained in the foPawing documents:
NRC StafT Brief on Certified Appendix I luue (Apr. 7,1980)[ hereinafter Staff Briefj:|

' -
-

1 Memorandum Setting Forth the Views of Public Service Company of MMa==t et at,
; on the Qu'estion Certified in ALAB-573 (Apr. 7,1980) [ hereinafter Public Service

l i Company Memorandum];
! FOOTNOTE CONTINUED ON NEXT PAGE
'as
! M

!

I
i

!
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O
a determination whether, in promulgating 10 CFR Part 50, Appendix I, the
Commission intended that if a utility complies with the design objectives for,

[ emuent systems as described by that rule, the health effects of emissions
from plants in corrpliance should be deemed insignificant for purposes of!

striking the environmental cost-benefit analysis. If the Commission did so-

intend, then it now must determine whether such compliance may
nevertheless be subject to adjudication or whether adjudication should be
barred as an impermissible attack on the rule under 10 CFR 2.758.

Resolution ~ of this question, thus, requires identification of the Commis-
sion's intent regarding the promulgation of Appendix I and a policy
judgment about the continuing validity of an environmental record
compiled seven years ago. As described more fully below, the Commission

! holds that the environmental health effects associated with compliance with
Appendix I design objectives for effluent releases may be litigated in
licensing proceedings.

1 L sackground

In 1975, the Commission concluded a rulemaking proceeding intended
to quantify design objectives and limiting conditions for operation for the
release of radioactive material in light-water-cooled nuclear power reactor
efiluents.2 In this proceeding (hereinafter referred to as the Appendix I

. rulemaking proceeding), the Commission adopted quantitative guidelines to
I assure compliance with the "as low as practicable"(ALAP) requirements of

10 CFR 50.34a and 50.36a "by (1) defining design objectives for, and,

establishing limiting conditions for operation of, light-water-cooled power
reactors to limit radiation doses or dose commitments to individuals in
unrestricted areas from (a) liquid efiluents, (b) gaseous effluents, and (c)
radioactive iodine and particulate emissions, and by (2) imposing a
requirement that radwaste systems include all items of reasonably demon-
strated technology that, with a favorable cost-benefit ratio, can effect a

FOOTNOTT CDNTINUED FROM PREVIOUS PAGE
Statement of Intervenors Concermng Certified Issue Relating to Appendix 1,10 CFR 50
(Apr.1,1980) [ hereinafter Intervenors' Statement]. Intervenors include liene Younghein,
Lawrence Burrell, and Citizens' Action for Safe Energy (CASE);
Brief Amicus Curiae of Texas Utilities C nerating Company on Certifad lasue tApr. 7,
1980)[bereinafter Brief Amicus Curier LThe Com===ian invited participation amicur
curiae in this review; only Texas Utilities responded.

8See In re Rulemaking Hearing, Numerical Guides for Design Objectives and Limiting
Conditions for Operation to Meet the Criterion "As Low As Practacable" for Padu=etive
Materialin IJght-Water <coled Nuclear Power Reactor Efiluents, CL1-75-5,1 N.tC 277,278
(1975). In its decision, the Commismon reported that in the future it intended to substitute "as
low as is reasonably achievable" (ALARA) for "as low as practicable" (ALAP). The
Commission noted that this change in terminology would not affect the numencal values
established for 10 CFR 50, Appendix L Id at 280-81.

1
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reduction in th .adiation dose to the general population."In re Rulemaking
Hearing, Numerical Guides for Design Objectives and Limiting Conditions
for Operation to Meet the Criterion "As Low As Practicable" for
Radioactive Material in Light-Water-Cooled Nuclear Power Reactor
Elliuents, CLI-75-5,1 NRC 277 (1975). At that time the Commission also
proposed "to conduct a rulemaking hearing to establish appropriate
monetary values for the worth of reduction of radiation doses to the
population." Id 8 These determmations concluded almost five years of
consideration of these issues by the Commission.

On December 3,1970, the Comnussion published 10 CFR 50.34a and
50.36a, which specified design and operating requirements for nuclear
power reactors to keep levels of radioactivity in effluents "as low as
practicable." See 35 FR 18385. Although these new sections provided
" qualitative guidance," they did not establish numerical criteria for
ascertaining when design objectives and operations met the Commission's
requirements. At that time, the Commission noted the desirability of
developing more specific guidelines. With the promulgation of the Appm-
dix I guidelines, the Commission set forth criteria which, if met, provided
an acceptable method of meeting the ALAP requirement.

The proposed amendment to consider whether to add Appendix I to the
Commission's regulations was published by the Commission for public
comment on June 9,1971. 36 FR 11113. A public rulemakmg hearing on
the proposed amendment began on January 20, 1972 before a three-,

member Hearing Board. See 36 FR 22775 (November 30,1971). The major
participants included the Commission's regulatory stafr, a consolidated
utility group, the Consolidated National Intervenors, the General Electric
Corporation, and the State of Minnesota. In addition,18 persons or
organizations, including the U.S. Environmental Protection Agency, made
limited appearances during the rulemaking hearing.

The hearing was suspended in May 1972 pending the preparation of 2n
Environmental Impact Statement concerning the proposed guidelines.
After a Draft Statement was circulated for comment to various federal
agencies and members of the public, including the hearing participants, and
after agency and public comments had been reviewed, a Final Environmen-
tal Statement was issued on July 26,1973. The hearing was reconvened in
November 1973 to review the Statement. The rulemaking beanng conclud-
ed on December 6,1973 after 25 days of hearings had occurred,4172 pages
of hearing transcript had been recorded, and the thousands of pages of

''

8As an interim measure, the Ce. :-- accepted $1000 per total-body man-rem for makingm

the neriesary cost-benefit analysis pursuant to 10 CFR 50.34a. At the time the en---inn*

indicated that this figure represented a " conservative value" subject to modification at a later

.

date. M at 284. The adequacy of that parucular figure is not at issue in this proceeding.,

267

_ . . _ ._ _._.. . _ . . . . _ -

e



- . . . . - - - . . . - . -. -..

I

O
prepared written direct testimony and exhibits had been received. The |
Commission heard oral arguments on the major issue raised in the i

proceeding - the feasibility and cost of compliance compared to the fi

| proposed benefits - on June 6,1974. The record clearly demonstrated the ;

[ need to define the ALAP requirement with numerical criteria. After
, ''

| weighing the feasibility of achieving the proposed numerical criteria against
the cost of compliance with and the perceived benefits of the criteria, the'

Commission adopted the Appendix I guidelines.
In adopting Appendix I, the Commission stated that the new criteria,"if

met, provide or.e acceptable method of establishing compliance with the 'as
low as practicable' requirements of section 50.34a and 50.36a." CLI-75-5,
sspra,1 NRC at p. 278. The Commission emphasized that the Appendix I
guidelines were not " radiation protection standards," but rather represent-,

ed a " quantitative expression" of ALAP. Id at 279.* The radiation
protection standards, contained in 10 CFR Part 20, were based on the
recommendations of the Federal Radiation Council. In its Appendix I

i decision, the Commission expressed its belief that "the record clearly
indicates that any biological effects that might occur at the low levels of
these [Part 20] standards have such a low probability of occurrence that -

they would escape detection by present-day methods of observation and
measurement." Id. at 280. The Appendix I guidelines established design

i objectives and limiting conditions for operation based on the " principle
that, within established radiation protection guides [Part 20], radiation
exposures to the public should be kept 'as low as practicable.' This precept*

has been a central one in the field of radiation protection for many years."
Id The Appendix I guidelines were selected because the record before the
Commmion demonstrated that the limits would be " practicably achievable
for almost all cases" in which the Commission considered them applicable.
Furthermore, in recogmzmg the conservative nature of the figures, the
Commtssion felt that no additional expense could be justified in attempting
to reduce further the exposure of an individual to radioactive material in
efiluents released to unrestricted areas from light-water-cooled reactors.
Thus,in describing the actualimplementation of the numerical Appendix I
guidelines, the Commission stated that, with respect to section 50.34a, any
facility conforming to the criteria would be " acceptable without further
question."Id at 333.

I

\
'The Ca=arn-n's radiation protection standards, which reunaaned unaffected by the
Conuniasion's darm, are contained in 10 CFR Part 20," Standards for Protection Against
Radiation" j

-
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IL Decision Below-

- The two-member Appeal Board, in affirming the application below,
presented two different rationales about the effect of Appendix I compli-

-- ance. See Public Service Company of Oklahoma (Black Fox Station, Units 1
and 2), ALAB-573,10 NRC 775, 787-90, 808-20 (1979), vacated on other
issue, CLI-80-8,11 NRC 433 (1980).5 Because this difierence of opinion
forma the basis of the matter certified, a review of the Appeal Board
members' positions below would be useful here.

Generally agreeing with the position set forth by the NRC staff,
Chairman Salzman indicated that " Appendix I guidelines should not be
understood to bar the litigation in individual licensing cases of the
anticipated health effects of routine emissions." ALAB-573,10 NRC at 790.
The staffs arguments havi; been repeated in its brief before the Commission

I and will be outlined below.

| For the reasons he set forth in his concurring opinion, Member Johnson
"would hold that in individual licensing cw.s, Appendix I precludes
litigation of the health effects or radioactive emissions from a nuclear plant
whose liquid and gaseous effluents are in compliance with the Appndix I
guidelines." Id at 820. In explaining his position, Member Johnmn

g indicated that he found precedential support in the Appeal Board'r decision
in Potomac Electric Power Company (Douglas Point Nuclear Generating

.

.

t

ribe Appeal Board in Black Fox also ordered the NRC staff to inform the Com==mn he
every case whether or not the stafT believed further consideration of Class 9 acadents was
appropnate. Public Service Conpany ofOklahoma (Black Fox Station, Units I and 2), ALAB-
573,10 NRC 775,790-92 (1979). The r- Mn did not believe that generic policy on

'

consideration of Class 9 accidents should be developed by ruling on a case-by-case basis and
vacated the Appeal Board order on that point. CL1-80-8, II NRC 433 (1980). In so doing, the..

e-+ pending the adoption of a new generic policy (m 45 FR 40101 (June 13,1980)),
I intended that it would address only those cases in which the staff beheved that special

circumstances were present.
,

?
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Station, Units I and 2), ALAB-218,8 AEC 79 (1974)[ hereinafter Douglas
Point }. *

In Douglas Point the Appeal Board concluded that the environmental
consequences of the uranium fuel cycle had to be considered in the

{ construction permit proceeding to the extent contemplated by 10 CFR Part
" '

i 50, Appendix D, A 15. ALAB-218, 8 AEC at 88. Because an individual
demanding intervention in the proceeding sought to challenge the validity
of tht environmental costs quantified by the Commission in subsection 15,
the Board denied his request to intervene. Id Noting that the challenged
figures formed "an integral part of the new regulation," the Board held that
"[t]o go behind them and challenge the basis on which they rest is in effect a
challenge to the regulation itself."Id at 89.7 Member Johnson believes that
the situation here is analogous to that which formed the basis for the
Douglas Point holding. In his view, the Commission must have promulgated
Appendix I to mimmin the radiation-induced health effects from exposure,
based on a set of findings that necessarily were incorporated into Appendix
I. ALAB-573,10 NRC at 814-16.

In the case at bar, the staff argued to the Appeal Board that whereas the
underlying raw data used to quantify the environmental costs of the
uranium fuel cycle attributable to each nuclear power plant ultimately
became a part of Table S-3, the Final Environmental Statement setting

t forth the health effects for Appendix I (WASH 1258) was not so integrated;
I thus, Douglas Point was inapposite. Member Johnson rejected that

-

'In the Doneglar reint case, an individual appealed an order that denied him leave to intervene ,,

in a construction permit proceeding because his " generic" contentions regarding the adverse
efTects of the uranium fuel cycle could not be entertained in such a hcenang proceeding.
Fotoniac Elserric Powr Company (Douglas Point Nuclear Generating Station. Units 1 and 2),
ALAB.21 A,8 AEC 79,79 (1974). The petitioner asserted that he had no desire to particapste in
:he fuel rycle aspects of the proceeding unless he would be f.oe to challenge the validity of-

consin sut4tantive provisions of the regulation. Id at pp. 79 80. Had be not made such an
assertion, the Appeal Board noted that it would have allowed him to inte vene. Id

Prior to the Board's h==aa the ra====== bad completed a r==t== airing proceeding for
evaluating sne consequences of the use of uranium as fuel The results of that pr===dmr
in:luded the publishing of a detaded report on the Co====aaa's findings. See Emirosusern,al
Survey ofree Uraninen fasel Cycle (WASH 1248)(Apr.1974). The findings also were included in
one of the Commianian's regulations (10 CFR Part 50, A D, A 15(a)) implementing the
National Environmental Policy Act of 1969. The A Board stated that "[sjubesetion 15(a)
requires the introduction into the cost-benefit analysis prepared for endt proposed nuclear
facility quantified environmental effects of the uranium fbel cycle developed in the
t'a===i 's rulemaking procedure and states that '[njo further discusson of such

| environmental effects shall be required * " 8 AEC at p. 82. In 1914,10 CFR Part 50, Appendix
D was recodified as Part SI. 39 FR 26279 (July 18,1974).
'As the Board recognmed, t'a====== rules or regulations are not subject to attack in an

4D adjudicatory proceeding involving initial boensing under 10 CFR 2.758 encept under special
ciremastanen.
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argument and concluded that the differences between Table S-3 and-,

Appendix I tended to support, not detract from, the relevance of Doseglas
Point to this case. ALAB-573,10 NRC at 815. For example, he noted that
Appendix 1 - promulgated only after a lengthy rulemaking hearing -

,! explicity was defined ''in terms of a balance that involves, inter alia, 'the-

'

public health and safety.' " Id Because the Appendix I guidelines were
designed specifically to limit the maximu. exposure of radiation a person

| might receive, Member Johnson stated he could " conceive of no purpose
'

for the Commission's promulgating Appendix I other than that of
minimizing the radiation-induced health efTects resulting from the opera-
tion of nuclear power plants by limiting the direct cause of such effects-
radiation exposure."Id at 816.8

Finally, Member Johnson indicated that the Commission's characteriza-
tion of these radiation efTects as being very low should apply in NEPA
deliberations. Id at 819. Recognizing that these health effects should be
considered on the cost side, he concluded that when a nuclear plant meets
the AI. ARA standard of Appendix I, "the magnitude of population
radiation doses and their resultant health effects is small enough that the
cost / benefit balance would indeed have to be in ' virtual equipoise' before
the impact of releases of radioactive efiluents would be sufficient to require
abandonment of the plant."Id at 820[ footnote omitted).

III. Positions of the Parties-

A. NRC Staff.
The NRC staff argues that neither Appendix I nor its admmistrative

history supports the Applicant's position that Appendix I established ,

generically the quantity of the health effects impacts resulting from release

| at Appendix I levels to be used in cost-benefit assessments for individual
facilities under the National Environmental Policy Act of 1%9 (NEPA),42
USC 4321-4361 (1976). Staff Brief at 9. Thus, the staff concludes that
litigating the health efTects of radiation emissions in an adjudicatory
proceedin6 nvolving initial licensing is not barred by 10 CFR 2.758 as ani
impermissible attack on a Commission regulation. Stafr Brief at 29. The
stafT marshalls six arguments to support its conclusion.

' Member Johnson also stated that the Commission. in estabhshmg a means for evaluating
these health efrects, must have adopted the BEIR Committee's recommendations on reducing

i
~

the efTects ofionizing radiation. As he noted. the Commission specifically had referred to the
BEIR Report in its Appendix I decision. As a result. Member Johnson indicated that **there
remains little doubt that the t'-- - - intended to adopt the BEIR Committee's
r-a-ndations as a means ofevaluating health efTects."Id at 818.
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First, the stafT asserts that Appendix 1 is not challenged directly by

litigation of health effects. StafT Brief at 10. Because the staff does not+~'

believe that the Commission established by rule the quantity of health
efTects from releases at Appendix I levels, it argues that the Applicant's
position can only be accepted if evidence of health effects "in efTect"

- constitutes an attack on Appendix I. StafrBrief at 13.'
Second, the staff contends that the health effects data described in the

Black Fox Final Environmental Impact Statement (FES) were not
incorporated by either reference or implication into Appendix 1. The stafT
contends that, under the Applicat's rationale, health effects data discussed
in the Black Fox FES is not easily distinguished from the remainder of the
information gathered in connection with the rulemaking and the decisional
record would include a great enass of information. StafT Brief at 16. The
staff concludes that acceptance of the Applicant's position not only would
treat the data contained in the Appendix I FES (WASH-1258) as " frozen in
time," but also would require importing that data into each FES in every

, j licensing proceeding when no such incorporation was intended. Staff Brief
at 17.

Third, the staff argues that litigating the health effects data would not
contravene the Douglar Point decision. The staff does not believe that the
health effects data forms such an " integral part" of Appendix ! that
litigation should be precluded. In the staf1's view, the present situation is
unlike the factual situation underlying Douglas Point because the health
efTects data were not explicity incorporated into Appendix I, but rather-

merely were contained in an FES, which, in turn, contained data adopted
from the BEIR Report. Id at 19-21.

Fourth, the staff does not consider litigating the health effects to be a
direct challenge to the $1000 per person-rem value contained in Appendix
I. Again, the stafT returns to its argument that although the health effects
considerations in connection with the Appendix I rulemaking were based
on information from the BEIR Report, the Commission did not " adopt"
these data as part and parcel of Appendix I, so as to render them
unassailable in licensing proceedings. Id at 21-23.

'The staff notes that to promulgate Innding rules, the rhm===n must comply with the
[

|
At=mistrative Procedure Act. 'Ibc staff argues that because the Co==inaion did not publish a

' notice in the Fedrra/ Register about establishing by rule quantifad values for health effects, the
Co==-a could not have established such values by rule. Staff Brief at 15. The Applicant,
however, contends that the staffis wrong in asserting that the notice .4. ..ts of the APA
were not met. See Public Servh Company Memorandum at 19. Because it is not germane to

,

the resolution of the certifwd question posed by the Appeal Board, we need not address this ,

|issue.
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Fifth, the stafT rejects the Applicant's claim that the present situation is

"a'nalogous to reprinting Table S-3 from 10 CFR Part 51 in each FES."2
The staff argues that unlike Table S-3, which is based on dsta having a
direct asssociation with the value fixed for use in NEPA cost-benefit

.. - assessments, the health effects data were not promulgated for use in a
g NEPA cost-benefit analysis. Rather, the staff contends, the health efTects

data were derived specifically for the development of Appendix I, a rule not
'

being challenged in this proceeding. StafT Brief at 23.
Finally, the staff believes that the resources saved by not litigating the

health effects in each case are offset by policy considerations. In the staft's

g view, the possibility that low-level radiation might have an adverse impact
; on humans outweighs the financial costs and Ccmmmion resources
'

involved in litigating health efTects. The staff argues that parties should be
allowed to litigate in individual licensing proceedmgs as a means for

t presenting theories and testimony cor.cerning "present thmking" about
radiological health efTects. StafT Brief at 27-28.

B. Public Service Company of Oklaha==
The Applicant concludes that both the Con. mission's regulations and

policy considerations require that relitigation of t e substantive basis forN

Commission regulations be prohibited in initial Gensing proceedings.
Public Service Company P.Smorandum at 8. The Applicant first asserts
that when the Commission established the Appendix I limitations, the risk,

of health efTects from the routine release of radioactive materials in
effluents to unrestricted areas was a controlling consideration in the
Commission's decision. Id. He Applicant contends that the Commission,
in setting these guidelines, complied with its duties under both the Atomic|

Energy Act of 1954 (AEA),42 USC 2011-22% (1976) and NEPA. The
j Applicant states that the Commission, in concluding that routine releases of
| radioactive materials in effluents which do not exceed the Appendix I

guidelines are not inimical to the public health and safety, had weighed the
costs and benefits of such releases pursuant to the AEA and had evaluated
the health efTects of routine releases of radioactive materials in effluents
and balanced these effects with environmental and other considerations
under NEPA. Public Service Company Memorandum at pp.12 and 14-15.
Thus, these judgments formed an integral part of the Commmion's
decision.

In addition, the Applicant argues that the Comnussion prohibits attacks
on its own regulations in individual licensing proceedmgs. In stating that

, wrable S-3, contained in 10 CFR 51.20, cod Aes the environmental costs of the uraniusa Asel
cycle attributable to each nuclear power plant.

m
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the Douglas Point factual situation is " virtually indistinguishable" from the
present proceedmg, the Applicant indicates that an attack on the " basis for
a regulation" is an attack on the regulation. Application of that principle

! here would preclude litigation of the basis for the Appendix I decision in

..

( individual proceedings."

| C. Other Positions.
The Intervenors argue that Appendix I represents "[a] callous disregard

for life which has been justified in the name of money." Intervenors'
Statement at 3. Intervenors urge that the Comminion answer the certified
question in the negative and permit litigation of the environmental effects
of compliance with Appendix I.u Id at 5.

Texas Utilities contends that any attempt to litigate the health effects of
radioactive effluent releases in individual licensing cases, in the absence of a |

showing of special circumstances under 10 CFR 2.758, constitutes an 1

impermissible attack on the Appendix I guidelines. Brief Amicus Curiae at'
j

f 4. Texas Utilities argues that when the Commission promulgated Appendix ;

; I, it expressly concluded that releases complying with the guidelines are so i

low that no adverse health effects will threaten the public. Id at 9.
Furthermore, Texas Utilities argues, the Douglar Point decision holds that
litigation is barred by 2.758 in individual licensing proceedings. Id at 13.

I IV. Decision
.

Resolution of the certified question requires the Commission to decide ,

whether the environmental data compiled for the Appendix I rulemakmg
'

was intended to be incorporated into the rulemakmg such that the data are
shielded from litigation, under 10 CFR 2.758. The proper use of this record
is basic to the Commiuion's discharge ofits environmental duties.

It is well-settled that NEPA, which mandates that federal agencies study
the environmental consequences of major federal actions "to the fullest
extent possible," 42 USC 4332, is an essential element of an agency's
decisionmaking process. "NEPA places upon an agency the obligation to
consider every significant aspect of the environmentalimpact of a proposed

"The Apphcant further argues that NEPA permits the conaderation in one proceeding of |

!environmental impacts established in a different pr=dag Public Serme Company
Memorandum at 15-17.
uArgung that the Apphcant lacks standmg because it has s6own no prejudice as a result of the

.

Aacieian of the Appeal Board, Intervenors urge that the Caenenssion " dismiss this inquiry as
y.m;asstly started" latervenors' Statement at 2. As was explanned at the outset, the

,j
.

r---- :-- accepted the certified question from the Appeal Board (not the Apphcant), ,

,
because it raised important genanc concerns. Intervenors' argument is, therefore, irrelevent to |'

this pr~aading |
|
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action. " Vermont Yankee Nuclear Power Corp. v. Natural Resources
Defenre Council Inc.,435 U.S. 519,553 (1978). An agency discharges that
obligation principally by filing an environmental impact statement. 42 USC
4322(c). The impact statement does not simply " accompany" an agency
recommendation for action in the sense of having some independenti.~

significance in isolation from the deliberative process. Rather, the impact
statement is an integral part of the Commission's decision. It forms as much |

'

a vital part of the NRC's decisional record as anything else, such that for
reactor licensing, for example, the agency's decision would be fundamental-
ly flawed without it. Calvert Cifs' Coordinating Committees, Inc. v. AEC,
449 F.2d 1109 (D.C. Cir.1971).

In developing the Appendix I guidelines, the Commission fully complied
with NEPA as it applied to that rulemaking action by compiling WASH-
1258, the three-volume " Final Environmental Statement Concerning
Proposed Rule Making Action: Numerical Guides for Design Objectives
and Limiting Conditions for Operation to Meet the Criterion 'As Low As!

Practicable' for Radioactive Material in Light-Water-Cooled Nuclear
Power Reactor Efiluents" (July 1973).u In promulgating the Appendix I

; guidelines, the Commission intended that the radiation exposures that
might result from routine releases of radioactive materials to unrestricted'

areas be reduced equivalent to small fractions of doses from natural
; background radiation. CLI-75-5, supra,1 NRC at 291. However, there is no

specification of health efTects in the Appendix I rule itself. There is some
discussion of health effects in WASH-1258 and the Commission opinion*

accompanying the rule. The actual guidelines adopted were quite similar to
those suggested by the stafT in WASH 1258" and it is stated in that
document that "[t]he levels of radiation doses resulting from releases of
radioactivity in effluents from nuclear power stations discussed in this

h
irfbe purpose of the statement was two-fold. First,it was prepared so that the C==6-MaI

could " evaluate the practicability and environmental impact of releasing radioactive material
in effluents from light-water-cooled nuclear power stations within the levels set forth in the
proposed Appendix 1 guides "Id i 1.2. Second,it also would help the *n-minaion " evaluatec
alternatives for providmg guidance on limiting levels of radioactive material in effluents from
light-water-cooled nuclear power stations to as low as practicable levela."Id Public comments
on the Comminaion's draft environmental impact statement and the staff response to those
comments are collected in Volume 3 of the document. As noted above, this Final
Environmental Statement was the subject of a public rulemalnng hearing that was reopened in
November 1973. After the hearing was concluded and the h=h 6n heard oral argumentsc

on June 6,1974, the Commission 3dopted specific criteria with the promulgation of the
Appendix 1 guidelines. In developing these guidelines, the Com-man took into consideration
the comments and suggestions of numerous groups, including representatives of power reactor

...3 j supphers, electrical utilities, architect-engineering firms, environmental and conservation
: groups, and State governments.

"Ceyore I NRC 281-82 (setting forth numencal t c.:,;.46 guides) wir4 WASH-1258,-

at 1.4.1 (doses to humann if proposed Appendix 1 guidehnes met).

I
4
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O Statement are substantially below the levels where biological damage has
been observed in humans" WASH-1258 at 1.4.2. The Comnussion also
stated in its opinion that the November 1972 BEIR Report represented a
" generally accepted evaluation of the effects ofionizing radiation." CLI-75-
5, supra,1 NRC at 311. Moreover, in discharging the NEPA duty in the

( Appendix I rulemaking proceeding, the Commission studied the environ-
i mental cost and benefit requirements that would result from the proposed

decision. However, the Commission finds no evidence that health effects
determinations were ever intended to be incorporated into the rule. He
rule had a less ambitious goal - that of setting design objectives for
effluent systems. His is made clear in the opening paragraph of the
Commission's opinion where it is stated that the proceeding concerns
" numerical guides for design objectives and limiting conditions for
operation to meet the criterion 'as low as practicable.' " CLI-75-5, supra,1
NRC 278. This is in marked contrast to the Table S-3 and S-4 rulemakings
where it was manifest from the outset that the pre:eedings were intended to
lead to generic specifications of environmental impacts. Since the Appendix
I rule itself does not specify health efTects, and there is no evidence that the
purpose of the Appendix I rulemaking was to determine generally health
efTects from Appendix I releases, it follows that health efTects of Appendix I
releases must be litigable in individual licensing proceedings.

In so concluding, the Commission notes that this decision is not
controlled by Douglas Point, given a crucial role by the parties.u In Douglas
Point the Appeal Board was confronted with an attempt by an individual to 1

challenge in a construction permit proceeding the validity of the environ-
*

mental costs quantified by the Commission in 10 CFR Part 50, Appendix
D, A 15. Prior to the Board's decision, the Commission had codified

;

environmental data into Table S-3 to quantify the environmental impacts of
the uranium fuel cycle attributable to each nuclear power plant. Rus, the
environmental data ultimately incorporated into Table S-3, itselfincluded in
10 CFR Part 50, Appendix D, became part of the rule on the environmental
aspects of the uranium fuel cycle.

The issue before the Commission differs: whereas Douglas Point
involved environmental data actually contained in the rule itself, the instant
proceeding involves environmental data merely used in support of a rule."

851n interpreting our promulgation of the Appenda I guadehnes. Member Johnson, the staff,
the Public Service Company of Oklahoma, and Texas Utilities looked to the Appeal Board's 1

dadean in Douglas Point for support in resolving this issue below. The issue before us, |
however. is not controlled by Douglas Point.
"It would seem reasonable to hold that rc=--u = not contained in a rule but nevertheless
used in support of a rule could operate to resolve issues generally if those conclusions were
assentialto the valid:ty of the rule. However, the validity of the Appenda I rule is preaused on

FOOTNOTE CONTINUED ON NEXT PAGE
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Even though the Commission did not expressly use the Appendix I FES
to quantify generally the significance of the health effects, and, thus, they
may be adjudicated, as a matter of policy, the Commission believes that

~'

unnecessary adjudication should be avoided. It serves no useful purpose to
litigate this issue when there is no serious contest as to the result. The,

Commission also recognizes that it should be able to make use of a NEPA
record already compiled in discharging its duties. Cf Ogshore Power
Systems (Floating Nuclear Power Plants), CLI-79-9,10 NRC 257 (1979).

| Accordingly, it strikes as reasonable that a Licensing Board take ofIicial
notice of the environmental record compiled in the Appendix I rulemaking
in reaching conclusions as to the health effects from releases within
Appendix I. In particular, we believe that a Licensing Board could take
ofIicial notice that releases within Appendix I levels result in radiation
exposures that are small fractions of doses from natural background
radiation and that the 1972 BEIR Report contains a " generally accepted
evaluation of the effects of ionizing radiation." This does not mean of
course that health efTects of Appendix I releases cannot be contested." It
only means that litigation regarding these issues need not begin on a clean
slate, and that, for example, the BEIR estimates can be relied on in the
absence of a contest and may be used, along with any other evidence, in
ruling on summary disposition motions and rendering initial decisions.

The Appendix I environmental record is over five years old and the
Commmion believes, as does the staff, that it might be crucial that "present

~

thinking" be brought to bear in determmmg whether radioactive emissions
to unrestricted areas from light-water nuclear power plant pose an
unacceptable environmental risk. Allied-General Nuclear Services (Barnwell
Nuclear Fuel Plant Separations Facility), ALAB-2%, 2 NRC 671, 680
(1975), see StafT Brief at p.17. By holding that ofiicial notice can be taken
of conclusions in the Appendix I rulemakmg but that compliance with
Appendix I does not conclusively establish the insignificance of the
associated health efTects, the Commission permits other interested parties to
present the best available evidence on health effects where this would seem
important to the decision. Of course,in this case, the Comnussion need not
decide what weight to accord the conclusions in the Appendix I rulemaking
in the face of contradictory evidence since a hearing has already been held
on the health efTects matter. In a future case we may be able to offer
additional guidance.

--

FOOTNOTE CONTINUED FROM PREVIOUS PAGE,
'

a waglung of costs and benefits of reductions in radiation exposure, and is not -arily
premised on any conclusion that health efTects are "insigniicant" or "small."i

'

"See 10 CFR 2.743(i).
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V. Caeclusion

.
For the above reasons, the Commission concludes that the certified

question must be answered in the negative, as explained in this opinion.
Chairman Ahearne dissented from this Opinion. His comments are

. _ . . - 4 attached.

It is so ORDERED.

I For the Commission

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.,
this 22nd day of September 1980.
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' CHAIRMAN AHEARNE'S DISSENTING VIEWS:

l I believe we should have responded to the certified question by deciding ,

that health efTects from normal operation of plants, meeting Appendix I, )
- --

| should not be litigated in individual proceedings. j
,

i

t !Basically, I can see no reason to litigate the health effects under these
circumstances, and I object to what would be allowing litigation simply for ;

the sake oflitigation. NEPA requires as to take into account environmental
impacts in making decisions. Potential health effects of radioactive emuents'

are an impact which we have recognized an obligation to consider. Here
are two ways in which these impacts could influence out decision: we

'could require additional measures to reduce the emuent, and we could

j consider any unavoidable impacts in deciding whether or not to reject an

g application. With respect to emuents which meet the objectives of
) Appendix I, these decisions have already been made.
!

The Commission put a considerable amount of time and effort into
developing the numerical limiu found in Appendix I. Its decision was based
on an EIS and an extensive hearing record. He objective of the entire
exercise was to define levels at which no further measures would be
justified. The Commission explicitly stated:

"Ihe numerical guidelines were chosen on the basis that the record shows these.-

limits to be practicably achievable for almost all cases to which we consider them
applicable. Furthermore, in view of the elemen:s of conservatism and realism
inherent in the evaluations presented in the hearing, we believe the record
supports the conclusion that the maximum individual exposure likely to ensue
from operation of nuclear power reactors in conforraance with Appendix I is
sufficiently small that no additional expense could be justified for reducing the
exposure of an individual further than required by Appendix I.

It must be understood in di--Ng the matters of calculational conservatism and
realism that Appendix I means,implicity, that any facility that conforms to the
numerical and other conditions thereofis acceptable without further question with
respect to Section 50.34a. It isjust as essential that Appendix I be understood as
not implying, converse:y, that any facility not conforming is necessarily unaccept-
able. The numerical guidelines are, in this sense, a conservative set of require-

, meat i and are indeed based upon conservative evaluations."

Rulenaking Hearing: Numerical Guides for Design Objectives and
Limiting Conditions for Operation to Meet the Criterion "As low as
Practicable" for Radioactive Material in Light-Water-Cooled Nuclear
l'over Reactor Emuents,1 NRC 277,333 (1975). Thus clearly a Board
should not require additional measures to reduce the emuent.

I

b
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If there is no justification for imposing additional measures to reduce the
effluent, then there will be no detectable impact on the overall cost / benefit
balance. Theoretical arguments that this might be that final minute cost
which tips the balance are just that-totally theoretical. Given the
imprecision of thejudgments being made, this cost is clearly not going to be
deternunative.

Finally, the most recent BEIR report has reduced the estimate of health
impacts from those of the 1972 BEIR study, which was part of the basis for
Appendix I. Thus, to the extent that new information would require a
change in Appendix I objectives, a reexamination should produce higher
rather than lower acceptance levels. !

We should focus staff resources on some of the real problems facing this
agency, rather than devote resources to an issue whose resolution is
obvious.

.

O
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Cite as 12 NRC 281 (1980) CU-40-32y.c .

UNITED STATES OF AMERICA ,

NUCLEAR REGULATORY COMMISSION

y
I COMMISSIONERS

'
John F. Aheerne, Chairman

Victor Gilinsky
Joseph M. Hendrie,

Peter A. Bradford,

I

in the Matter of Docket No. 50 498
50-499

! HOUSTON UGHTING AND
POWF5 COMPANY

,
' (Soue. Texas Project Units
I 1 and 2) September 22,1980

The Commission denies a request for a hea-ing on a show-cause order
f issued by the Director ofInspection and Enforcement on the grounds that
I petitioners are not entitled to a hearing as of right and that a discretionary
$ hearing on the show-cause order is not the appropriate forum for trial of the

'

allegations. However, the Comnussion directs that the charges be examined.

in a pending operating license proceeding, and that the Ucensing Board
issue an expedited, partial initial decision on those charges.

RULES OF PRACTICE: SHOW-CAUSE PROCEEDING (HEARING
AS OF RIGHT)

A petitioner for a hearing in a show cause proceeding who alleges that its
interests are adversely affected by the failure of the Director of Inspection
and Enforcement to take stronger action than that proposed in his show-

,

cause order is not entitled to a hearing as of right.'

ENFORCEMENT ACHONS: EFFECT ON LICENSING ACTIONS

A decision by the Director of Inspection and Enforcement in an
enforcement action does not bind a licensing board in an operating license

! adjudication from making a decision which would further restrict, or even

{ deny a license for, the operation of a facility.
!
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ATOMIC ENERGY ACT: UCENSING STANDARDS I

i

"

Either abdication of responsibility or abdication of knowledge on the
part of a licensee or prospective licensee, whether during the construction
or operation phase, can form an independent and sufficient basis for

__ revoking a license or denying a license application on grounds oflack of
competence (i.e., technical) or character qualification. 42 USC 2232a.

ATOMIC ENERGY ACT: UCENSING STANDARDS

False statements in documents submitted to the NRC may be grounds
for denial of a license application or revocation of an existing license.

MEMORANDUM AND ORDER

Citizens Concerned About Nuclear Power, Inc. and Citizens for
Equitable Utilities (hereafter collectively referred to as " Citizens") have
requested a hearing on an order issued by the Director of the Office of
Inspection and Enforcement on April 30, 1980 which requires Houston
Lighting and Power Company (hereafter, " Houston"), holder of a construc-
tion permit for the South Texas Project. Units I and 2, to show cause why
safety-related construction activities at that site should not be stopped in 90
days and remain stopped until such time as the permitee completes a
number of changes in its operations and procedures. 45 FR 30753 (May 9,
1980). His request will be denied, though alternative relief will be accorded.

to Citizens in the context of a pending operating license proceedmg for
; these facilities.

Background
He history of much of the controversy surrounding the South Texas

Project is catalogued in some detail in the Director's Order to Show Cause,
as well as in a Notice of Violation and a Notice of Proposed Imposition of
Civil Penalties for $100,000, issued on April 30,1980. In short, the Notice of
Violation refers to 28 items of noncompliance by Houston, illustrated by
approximately 50 incidents. Rese help to substantiate a critical conclusion
reached in the Order to Show Cause - i.e., the " lack of detailed knowledge
and involvement [in the construction of the South Texas Project] has
hindered Houston Lighting and Power Company's ability to maintain
adequate control" over Brown and Root, Inc., its contractor. 45 FR at

'

30755. As a result, Brown and Root was alleged to allow conditions at the
site to deteriorate to such a level that an immediately effective suspension
order was issued by the stafT. That order and the grounds for its termination
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focus on correction of the particular problems through the imposition of

f alternative management schemes relating to implementation of an effective

f quality assurance / quality control program. These changes were proposed

j by the staff only after 12 separate NRC investigations over a 2-1/2 year-~

period, during which there were conferences with Houston, several priory
items of non-compliance, a deviation, five immediate action letters and
presently numerous substantiated allegations of harassment, intimidation
and threats directed to quality assurance / quality control personnel and

i false statemets in the Final Safety Analysis Report ("FSAR"). As the
Director of the Office of Inspection and Enforcement concluded, "[t}he'

facts... reflect widespread noncompliance by the licensee and its principal
contractor, Brown and Root, with 10 CFR Part 50, Appendix B of the

*

j Commmion's regulations." 45 FR at 30755.
'

Houston was given the opportunity to file a written answer to the Order
to Show Cause, with the requirement that such answer "specifically admit

! or deny each allegation." 45 FR at 30756. Furthermore, Houston "or any
,

'

other person whose interest may be tfrected by this Order" was permitted
to request a hearing. Id The Director stated that if a hearing is held, the
issue to be considered would be "whether the licensee shall be required to
take the actions specified in Section V(A)" cf the Order to Show Cause. 45
FR at 30756-30757. Houston responded on May 23,1980 to the Order to
Show Cause, the Notice of Violation and the Notice of Proposed.

Imposition of Civil Penalties. Most of the allegations in the Notice of

|

|

'

L

| |
!
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Violation were substantiated by Houston.' But in failing to specifically,

affirm or deny charges of harassment, intinudation and lack of support of
quality control inspectors by quality control management, Houston alleged
that "the absence ofinformation which would identify persons, places and
dates" has made its task " impossible." However, it did state that "our

~ review indicates that such instances probably did occur" and in Houston's
|

reply to the Order to Show Cause, discussed in more detail later, it ;

responded that "the substance of the allegation (with respect to certain
incidents of harassment and intimidation)is conceded in response to the
first item of noncompliance." Houston contended that it had taken
"important steps...to assure that QA/QC personnel have the requisite
freedom and authority to identify problems and determine that they are
adequately resolved, free from production pressures" and that "this concern
has been brought under control." It promised further steps and vigilance to
assure that these problems do not recur. It also identified six " root causes"
for the items of noncompliance which it promised to attack.2 Finally, it

t
'In response to the following items, Houston replied that each item of non-comphance was
"substactiated": failure to complete bairdi compaction in accordance with a qualifwd
procedure; failure to take prompt corrective action when test apparatus failed, halting testing;
failure to establish procedures for systematic samphng as part of soil testing program; failure
to document soil lin thickness and number of passes of equipment as part of QA records; non-
conformance reports, exanunation checks / inspection books and field requests for engineering

i action-trend analysis are inadequate; concrete placement activities problems not corrected in
accordance with prior commitments; failure to follow procedures with regard to qualification
of civil and concrete QC inspectors; failure to control documents in that contractor's QA
Manual copies are out of date; failure to control welding as a process with regard to

-

cleanliness; failure to control radiography, s special process, leading to poor radiographic
quality; failure to record weld-related hnear indications on accompanying interpretation sheet;
failure to control liquid penetrant examinations; failure to follow y.eu in that a
procedure was used after an expiration date; failure to take corrective action when cadwelders
need requalification; failure to take corrective action in a reasonable time and aaa==-=-at
did not get the problems resolved with regard to nonconformance situations identifwd through
the Brown and Root Site Internal Surveillance activity; failure to follow procedures to
document and correct unsatisfactory surveillsace conditions; failure to control the use of a
nonconforming hammer for penetration; failure to control the dimensions of the split spoon in
soils test control; fsilure to provide for, and conduct, supplements! audits as part of the
Houston QA plan and audit system; failure of flouston to perform adequate audits in that
unsatisfactory conditions were not observed; failure to perform audits on the prescribed
frequency; failure of Brown and Root to perform in-depth audits of site activities; failure to,

inspect reinforcing steel for loose rebar prior to concrete placement; failure to control design
'

changes in root openings and weld dimensions; and failure to follow ASME RAVP Code per
10 CFR 50.55a for radiography qualification techmque/
rIhese six " root causes" were said to be:

1. Translating specifications and requirements into clear and simplified procedures down to
thejoblevel.

| 2. Improvement of systems for documenting nonconforming conditions and systematic trend
; analyses to identify programmatic weaknesses.

3. Upgraded training and indoctnnation of personnel at ah levels in quality-related tasks with

FOOTNOTECONTINUED ON NEXT PAGE
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|
recognized that "[u]pper management has the responsibility to assure that I

,

quality functions have a high degree of visibility to enhance quality
|

' awareness throughout the project."
In respondir;g to the Order to Show fause, Houston incorporated 'he

text ofits response to the Notice of Violation. It admitted that " clearly lack. - - - .

of detailed invo'.vement by management was a contributor to the problems
noted" in part of the Order to Show Cause, but it reiterated its view that
other " root causes" were also involved. It promised to respond to the
specific inqctries put to it by the Order to Show Cause within 90 days, at
which time it would also address the allegation that "two apparent false
statements in the PSAR were identified regarding test and obserystion

f [ work] actually performed. In reply to the Notice of Proposed Implementa-

|
tion of Civil Penalties, it also incorporated its response to the Notice of

) Violation and forwarded a check for $100,000 in payment.

; On May 28,1960, Citizens requested a hearing on the Order to Show
! Cause. It argued that the " violations found in the (NRC] investigations of

November 1979 through February 1980 are not isolated events but ratheri

part of a consistent and disturbing pattern." It cited a July 1977 Brown and
Root inter-office memo as some evidence that quality assurance / quality
control personnel were intimidated as early as three years age. Citizens
argued that charges of intimidation "over a three year period during whicht
more than fifty percer.t of this plant was constructed is enough." Even after

'

the latest NRC investigation, alleged Citizens, harassment intimidation and
firings on " trumped up charges" of quality control inspectors had occurred.-

Referring to inadequacies in the backfill work, voids in the concrete,
defective welding, failure to follow proper procedures, and "the constant
repetition of the same problems," Citizens claimed that these are " clear
indicators that quality has not been assured since major project work

| began."
j Citizens noted that de above charges, substantiated by the Commis-

sion's own investigation, directly support Citizens' contention before the
Licensing Board in th operating license proceeding for the South Texas

I'OOTNOTE CONTINUED FROM PREVIOUS PAGE
| special emphasis on the project goals of reliability and safety.
I

4. Stronger system controls, reflected in procedures which assure that quality-related activities
are initiated, con * rolled and properly documented.

5. Improvement of the system of audits to verify adherence to procedures and identify
deficiencies for resolution at the appropnate level of nannarment.

6. Increased visibility of, and active participation by, upper management in QA/QC
activities.

.>
While identification of these " root causes" may be helpful to an analysis of the problems at the
South Texas Project, they might a'so be said to raise a question of overriding =i- T- = are

;j ,

,f these problems themselves symptoms of some other and more basic def'-?

.

'

2ss

l
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Project, Units I and 2. It clairned that "[n]ot having the public hearing [on
the enforcement order] will adversely afTect the ability of the [ Licensing
Board] to evaluate this project and the ability of Intervenors to support
their contentions before the [ Licensing Board]." As Otizens sees it, a
hearing would lead the NRC staff to call as witnesses presently unidentified
persons whose investigative interviews support the enforcement order, and
this in turn would allow Citizens to gather additional testimony from these
witnesses. Citizens is concerned that with rapid turnover at Houston's
facility, these witnesses will be unavailable for future discovery and that
only the,intervenors will be denied their identities. Furthermore, Citizens
expressed its apprehension that "the basic approach of the NRC Order to
Show Cause is that problems to dste will be corrected by future reform and
the project will then go forward." In Citizens' view, this "would be a de
facto resolution of the very contention [ Citizens 12] arguing before the
[ Licensing Board]." Even if the issue raised by Citizens were left open for
adjudication in the licensing proceeding, in its opinion the failure to have a
hearing on the enforcement order would be tantamount to denying to it
"the evidentiary basis for the NRC actions in the Order to Show Cause."

Citizens argued that other, practical reasons support its hearing request.
For example, taking issue with the statement in the Notice of Violation that
"no items of major safety significance were found which related to the staff
charges," Citizens has expressed a desire to develop more facts on this issue
by further probing of quality control employees. In addition, it stated an
intention to tie into the NRC staff allegations which supply the basis for the
Notice of Violation the " prior history of similar problems." nrough this-

analysis - what might be called an efrort to look at the whole forest instead
ofindividual trees - Citizens would attempt to convince the Commusion,
through the adjudication of the enforcement order, that the "only
appropriate action responsive to the long history of abuse is revocation of
the construction license" held by Houston.

Citizens recognized that its contention about plant construction, raised
in the operating license proceeding, might lead the Licensing Board to
conclude that Houston's operating license application should be denied.
However, Citizens noted that in the interim "the project will have gone
fomard and more millions of dollars will have been spent. He evidence is
already available to take conclusive action now." Citizens also argued that
the public is entitled to a " full airing of all relevant information regarding
the safety of the nuclear plant" so that future plans can be made.

Finally, Citizens sees the petition process under 10 CFR 2.206 as
unlikely to yield the results it seeks. "[I]f the Commission does not see fit to
revoke the construction license based on what is already known, a demal of
2.206 request seems likely."

2864
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On June 13,1980, Houston responded to Gtizens' request for a hearing.

It argued that Citizens is not entitled to a hearing as a matter of right
because, by its iiesire to address the issue of whether the Order to Show
Cause contains a complete factual analysis of the problems at the South-

Texas Prcject site and contains an adequate enforcement remedy - i.e.,
suspension until certain conditions are met, instead of revocation -
Otizens has raised an issue that goes beyond the scope of the Order to
Show Cause. Houston relied upon Public Service Company of Indiana
(Marble Hill Nuclear Generating Station, Units I and 2), CLI-80-10,11
NRC 438 (1980) and Wisconsin Electric Power Company (Point Beach, Unit
1), (Unpublished Commission Order of May 12, 1980). Furthermore,
liouston argued that Citizens would not be prejudi:ed by failure to hold a
heanng on the enforcement order; to the cont ary, alleged Houston,
Citizens can use its discovery .ights in the operating license proceeding and
the Freedom of Information Act,5 USC 522 and 10 CFR 9.3 et seq., to
determine the identity of quality control employees who provided the

! allegations in the Order to Show Cause. Finally, Houston contended that
Citizens has not made a case for the Commission to exercise its discretion
to convene a hearing on the enforcement order. In Houston's view,"[t]here
is no issue of fact upon which tojoin issue in a discretionary hearing at this
time - except the unsupported, but implicit, suggestion of[Gtizens] that
the Director [of inspection and Enforcement] erred in charting the course
set forth in the Order." If this is Gtizens' complaint, stated Houston, it may, ,

file a 2.206 request immediately or subsequent to the Director's evaluation
of Houston's response to the actions required by the Order to Show Cause.
Houston is crmdid, however, in statig its view that Citizens' request for a
heari w, if construed as a 2.206 petition, should be rejected.

Th NRC stafT filed its response to Citizens' request en June 24,1980.
Thes T argued that Citizens was not in any way injured by the Order to
Show Cause, and, hence, that Citizens had no standing to request a hearing
as a matter of right. Citing Public Service Compa.n,' ofIndana, supra, the
stafT stated that to allow Gtizens to have a hearing en the issue of whether a
stricter enforcement action should have been taken would be contrary to
the Commission's " policy that encourages licensees to consent to, rather
than contest, enforcement actions." Furthermore, the staff noted that the
Director held out the possibility of further enforcement action, depending
upon Houston's actions in response to the Order to Show Cause, and that
Otizens is always free to submit a 2.206 petition. As to the question of a
discretionary hearing, the staff claimed that "such a hearing is neither
necessary nor appropriate." As the stafr sees it, "the issue which thee

Petitioners really desire litigated is the issue which goes to the heart of the
'

operating license proceeding, i.e., whether there is reasonable assurance that

n'
E
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the facility has been constructed soundly and therefore can be operated ,

safely." It is precisely this issue, contended the staff, that is outside the

9 .>

scope of the enforcement action. Responding to Citizens' allegations of
prejudice if a hearing is not held, the staff stated that Gtizens has full
discovery rights in the operating license proceeding a: d that, in fact, the
Licensing Board in that case has expedited a hearing on the very issues, . , -

sought to be raised by Citizens. See Hosaton Lighting and Power Conpany
(South Texas Project, Units I and 2) ASLB Memorandum (March 10,
1980). In the staffs view, "should there be any matter which the Board
believesjustifies additional en orcement action, e.g., suspension, then suchf

matters would be promptly referred to the Director for his consideration."
! Furthermore, the stafT stated that "the fact that the Licensee has consented
I to the Order [to Show Cause] and the imposition of a civil penalty should be

of some support to the Petitioners in the operating licer~ proceeding."
On July 28,1980, Houston filed a detailed response to Section V of the

Order to Show Cause. It stated that it has undertaken major changes in its
organization, personnel and procedures since the NRC investigation. For
example, its Executive Vice-President has been assigned responsibility for
the South Texas Project, virtually on a full-time basis, and the QA
Department Manager reports directly to him. Additional quality assurance
specialists have been hired, and there has been retraining of key Houston
personnel. The system of audits has been upgraded. Houston also noted
that Brown and Root has taken several steps, including attitude improve-
ment, revision of procedures and personnel changes and additions. All of

*

these changes by Houston and Brown and Root are to assure the adequacy
of ongoing work, develop a program for commencing previously suspended
activities on an orderly basis, and verify the adequacy of work previously
completed. Houston concluded:

These commitments, faithfully executed, provide assurance that the con-
struction activities at STP are, and will be, conducted in accordance with
applicable requirements, and consistent with the public heath and safety,
and therefore should not be stopped.8

Iagal Discussion Conceralag a Hearing on the Enforceanent Order

We agree with Houston and the stafT that under the holdings in Public
Service Company ofIndiana, sspra and Wisconsin Electric Power Conpany,

8 Houston's July 28 document is quite lengthy. Becaum 4 %uacy ofits technical contents
l can better bejudged by the Director of the Office of te . N Enforcement,we have not
! endeavored to quote extensively from it. although we'sv . g eined the entire document

insofar as it is relevant to our ruling on Citizens' request tw ., bearing on the order to show
cause.

M
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supra, Citizens is not entitled to a hearing on the enforcement order as a-

Imatter of right. Like the complainants in those two cases, Citizens is
arguin that the remedy proposed by the Director is insufficient to protect
the p ohe health and safety. Thus, it is not adversely afTected by the
Director's action imposing increased regulation on Houston, but is rather

! aggrieved by the Director's failure to take stronger action. Furthermore, by i

its very terms, the Order to Show Cause states that if a hearing is held, the
issue to be considered would be "whether the licensee shall be required to
take the actions specified in Section V(A) of that order," and not whether
other, more stringent actions should also be required. The cited cases have
rejected a right to a hearing in these circumstances.

Citizens has ofrered a number of reasons why a hearing should be
granted as a matter of discretion. It claims that a hearing would require the

[ NRC stafT to call as witnesses several persons who have not yet been
; identified, but whose interviews support the Director's order. This, in turn,
; would allow Citizens to learn the identities of those persons and to further

question them. However, as Houston suggests, Citizens can file either
interrogatories with the staff or a Freedom of Information request withthe
Commission in order to learn the identities of persons with knowledge
about the incidents covered by the Director's order.Rese possibilities are a
far cry from Citizens' fears that failure to have a hearing on the

! enforcement order would be tantamount to denying to it the " evidentiary
basis for the NRC actions in the Order to Show Cause.".

We also find no support for Citizens' proposition that if Houston
undertakes the reforms suggested by the Order to Show Cause, this would
be a "de facto resolution of the very contention" that Citizens is presenting
to the Licensing Board in the operating license proceeding. A decision by
the Director of Inspection and Enforcement in an enforcement action does
not bind a Licensing board in an operating license adjudication from
making a decision which would further restrict, or even deny a license for,
the operation of a facility. He Board must make its decision based upon
the record in the case before it. Similarly, we do not believe that a hearing
on the enforcement order is avessary on the ground that it could result in a
relatively early revocation of s< construction permit, while the Licensing
Board in an operating license proceeding will be swayed by the fact that the
project has further progressed and millions of dollars more have been spent.
As the D.C. Circuit s:dd in Porter County Chapter ofhaak Walton Langue of
America v. NRC,606 F.2d 1363,1370 (D.C. Cir.1979) one should:

,
i

C ! not transform a projected tendency to incrua into a presumption ofinfidelity
: to duty. (cite omitted). It is not the public, but the utility, that must bear the

risk that safety questions it projects will be resolved in good time, may
ever.tually prove mtractable and lead to the denial of the operating license.

'

s,
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Thus, it is not true, as Citizens alleges, that a " full airing of all relevant
information regarding the safety of the nuclear plant" can come about only

, in a hearing on the enforcement order. To the contrary, the operating
license proceeding can very well serve this goal. Moreover, as Houston and,

i

the staff noted, an informal public hearing was scheduled (and has now
been held) in Bay City, Texas to address the issues covered by the!

Director's action.

Thus far, we have indicated why we believe that a discretionary hearing
on the enforcement order is not the appropriate forum for the trial of
Citizens' allegations. The stafT, however, has suggested the possibility of a
2.206 petition. We must candidly state, as Houston has done, that the filing
of such a petition is likely to be an exercise in futility in this instance. The
Director has reached a conclusion as to the appropriate remedy and
Citizens has been unable to provide new evidence which could be expectedi

.

| to cause the Director to reconsider; in fact,it is precisely because Citizens is'

lacking such evidence that it has called for a full hearing on the
enforcement order where it can develop that evidence. If Citizens' charges
are to be given appropriate consideration, they will have to be addressed in
some other way.

legal Discussion Concerning the Operating Ucense Proceeding

'Ibe Licensing Board in the operating license proceeding recognized the
seriousness of the charges by Citizens, and it proposed to expedite a hearing.

I on those charges "so that, if corrective action is required, it may be
undertaken as early as possible in the construction schedule." ASLB
Memorandum at p. 2 (March 10,1980). Even more recently the Board
stated:

[ Citizens). recogmze(s) that it would not be appropriate for a beanng on [the
quality assurance-rebted contentions] to begm pnor to the Commission's
action on the show-cause hearing request. De staff has also taken that
position before us. We agree. The matters raised by the show cause order
appear to include the substance of[these] Contentions I and 2 (although the
rehef which we could grant might well be broader than the relief sought
under the show-cause order)

We reiterate, inwever, that, whether the hearing is held under the aegis of the
, show.cause proceeding or this proceeding, the prompt resolution of the

p Q.VQC issue is, in our view, in the public interest. To tae extent that the
Ccmminion were to determine that hearing of the issues in this proceedmg isi

preferable to hearing them in a show-cause proceedmg, we would, of course,
be prepared 'o admit into controven an issues comprehended by the
show-cause onter but not presently inc in Contentions I and 2. ASLB
Memorandum at p. 3 (August I,1980).

290~
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We agree with the Board that expedition is necessary, but for an additional
and important reason that goes to the core of Citizens' complaint that
Houston should not be operating a nuclear facility.

-' '

The history of the South Texas Project - at least 12 separate NRC
investigations over a 2-1/2 year period, resulting in conferences with the
licensee, several prior items of non-compliance, a deviation, five immediate
action letters, and how substantiated allegations of harassment, intimida-
tion and threats directed to QA/QC personnel and apparent false
statements in the FSAR - is relevant to the issue of the basic competence
and character of Houston. Central to that issue are two questions: whether
the facts demonstrate that the licensee has abdicated too much responsibili-
ty for construction to its contractor, Brown and Root, Inc., and whether the
facts demonstrate an unacceptable failure on the part of Houston to keep
itself knowledgeable about necessary construction activities. Either abdica-
tion of responsibility or abdication of knowledge, whether ait the construc-

I tion or operating phase, could form an independent and sufficient basis for
revoking a license or denying a license application on grounds oflack of
competence (i.e., technical) or character qualification on the part of the
licensee or license applicant. 42 USC 2232a. In large part, decisions about
licenses are predictive in nature, and the Commission cannot ignore
abdication of responsibility or abdication of knowledge by a license
applicant when it is called upon to decide if a license for a nuclear facility.

should be granted.*
We believe that the above issues relating to technical competence and to

character permeate the pleadings filed by Citizens. They do deserve a full
adjudicatory hearing, as they will no doubt get in the operating license
proceeding, and they do deserve expeditious treatment because they cculd

'

prove disqualifying.5 Accordingly, we agree that the Licensing Board in the
,

| operating license proceeding should proceed with its expedited hearing on
the quality control-related issues (including the allegaticas of false;

statements in the FSAR). As the Board has already determined to proceed
in this manner, no formal order is tiecessary. However, we expect the Board
to look at the broader ramifications of these charges in order to determine

* Equally, and perhaps of more concern, the Conumssion cannot ignore fa'se statements in
documents submitted to it. Congress has specifx: ally provided that licenses may be revoked for
'' material false statements," see section 186a of the Atomic Energy Act, and we have no doubt
that initial license applications or renewal applications may also be denied on this ground,
certainly if the falsehoods were intentional, FCC v. WOKO,329 U.S. 223 (1946), and perhaps,

! even if they were made only with disregard for the truth. Isflore Aroedusting Company v.'

6 ECC, F.2d _ (D.C. Cir. No. 78-1677, June 5,1980); Virginia Electric mut Power Conymoy
i v. NRC. 571 F.2d 1289 (4th Cir.1978).

sWe include, of course, the false statements charge in this category.i

'

.
!

'
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whether, if proved, they should result in de:sj af th. operating license
application. For this reason, we are ordering the 30. J to issue an early and~- -

separate decision on this aspect of the operating beense proceeding. No
'

-

prejudice should result from this approach and no additional time or
resources should be necessary than if the matter had pree,eeded to a final,

| but integrated, decision at a later date by the Licensing Board.

Separate views of Chairman Ahearne and Commissioner Hendrie are
attached, as well as the additional views of Com-issioners Gilinsky and
Bradford.

.

It is so ORDERED.

For the Commiazion
|

'
SAMUEL J. CHILK
Secretary of the Commissioni

,

Dated at Washington, D.C.
this 22nd day of S:ptember,1980.

|

-
,

i
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CHAIRMAN AHEARNE'S SEPARATE VIEWS:'

I concur in the result but do notjoin in the opinion. He opinion contains a
- large number of extraneous comments which I cannot fully support. In

addition,in light of the recent Appeal Board opinion in Atlantic Research,*
I find it necessary to state that I do not concur in the additional views of
Commissioners Gilinsky and Bradford.

l COMMISSIONER HENDRIE'S SEPARATE FEWS:i

Although Commissioner Hendrie concurs in the majority opinion, he does
not concur in the additional views of Commissioners Gilinsky and
Bradford.

ADDITIONAL VIEWS OF COMMISSIONERS GILINSKY AND
BRADFORD

As we stated in our dissenting opinion in Wisconsin Electric Power
Company, supra, we believe that the results in that case and in Public Service
Company ofIndiana, supra, are wrong. We would have preferred to re-
examine those holdings here. However, the denial of a discretionary hearing
on the enforcement order is not contrary to the public interest in safety and
health in this case. The party requesting that hearir.g. Citizens,is already a'

party to the pending operating license proceeding involving the same issues'

,

raised in the enforcement action and, as a result of our action today, those
issues will be resolved on sn expedited basis in the form of a partial initial
decision. There are a few other points, however, that we feel should be
mentioned in connection with that operating license proceeding and the
guidance given the Licensing Board.

First, as the order states, through the use ofinterrogatories or a Freedom
of Information Act request, Citizens can seek to learn the identities of

,

'

persons with knowledge about the matters covered by the Order to Show
Cause. Thereafter, Citizens could attempt to contact these persons

j informally or take prehearing deposiNs of them to obtain more
information, and could attempt to call them as witnesses in the operating
license proceeding.

Second, the Commission has indicated that abdication of responsibility
or abdication of knowledge could form an independent and suflicient basis
for denying or revoking a license. His view has been accepted by the
Courts in their reviews oflicense-related actions of the Federal Communi-

'Astante Research Corporation (Alexandria. Virginia), e. LAB-594,1I NRC B41,846 (1900).
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cations Commission. Operating under a statute which formed part of the
model for the licensing scheme in the Atomic Energy Act,8 that agency has
viewed both abdication oflicensee responsibility and abdication oflicensee
familiarity with or knowledge about its operations as grounds for license
revocation or non-renewal. See, c.g., Cosmopolitan Broadcasting Company v.
FCC, 581 F.2d 917 (D.C. Cir.1978) and United Broadcasting Company v. <

FCC, 565 F.2d 699 (D.C. Cir.1977).
Finally, as in Public Service Company ofIndiana, s apra,11 NRC at p. 443,

we would have requested the Director to brief the Commission prior to
lining the suspension order. If further action is necessary at that time to
protect the public health and safety, this would enable the Commission to
order that such action be taken, should it choose to do so. However, given
the obvious Commission interest in this proceeding, we believe that the
Director is likely to inform the Commission of any significant steps that he
is about to take.

'1Ae Section 182a of the Atomic Liergy Act, Section 309 of the Comn=nintions Act. 47
USC Section 309, conditions the granting of heenses on technical, rmancial, character,
citizenship and any other qualification deemed appropriate by the agency. See G. Trowbridge,
Ucensing and Regulation of Private Atomic Energy Activities,34 Tex. L Rev. 842,848 (1956).

)
i

e

L

=A

i

, __,n,.n,_... .~...~.-.-o . .

.



_ . _ . __

_ _ _ _ _ _ _ _ . _ . . _ . .

O
Cite as 12 NRC 295 (1980) CU40-33

- I UNITED STATES OF AMERICA
{ NUCLEAR REGULATORY COMMISSION,

ky.
COMMISSIONERS

John F. Ahearne, Chairman<

Victor Gilinsky
Peter A. Sradford

in the Matter of Docket No. 50-443
50-444

PUSLIC sERYlCE COMPANY OF ;

NEW HAMPSHIRE, et al. )
(Seabrook Station, Units 1

and 2) September 25, 1980

| The Commission (1) grant. an intervenor's petition for review of certam
I, aspects of the Appeal Board's decisions regarding the seismic desiga of the

Seabrook plant, and (2) reverses and remands the proceedmg to the Appeal
Board for the taking of further evidence on two issues and reconsideration.

ofits opinion.

REGULATIONS: INI'ERPRETATION (10 CFR Part 100,
APPENDIX A)

Appendix A to 10 CFR Part 100 does not explicitly address the
conditions under which seismic data from several tectonic provinces can be
used to establish a relation for predicting earthquakes in the tectonic
province containing the proposed site. Accordingly, in determming the
probability of occurrence of earthquakes in one area based on data from
another area, the Appendix does not limit the use of a probabilistic
approach to those cases in which the probabilistic methodology compared
geographic areas which are geographically or seismically similar.

TECHNICAL ISSUES DISCUSSED:
. . .,

Seismic design criteria; 10 CFR Part 100, Appendix A; safe shutdoom,

earthquake (maximum ground acceleration).
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ORDER

' Die New England Coalition on Nuclear Pollution (NECNP) has,

I

petitioned the Commission to review certain aspects of the Atomic Safety
and Licensing Appeal Board's decisions regarding the seismic design of the4

i
Seabrook nuclear power plant.' NECNP contended that the Appeal Board
erred in finding Dr. Chinnery's probabilistic analysis of earthquake
recurrence times technically deficient and inconsistent with 10 CFR Part
100, Appendix A (Appendix). In addition, NECNP argued that staffs
correlation of the maximum vibratory ground acceleration to the Safe
Shutdown Earthquake (SSE) is inconsistent with Appendix A because stafT
calculated this acceleration by taking the average of maximum ground
accelerations for several earthquakes having the same intensity as the SSE.
NECNP believes that Appendix A requires the use of the maximum
vibratory acceleration that might result from the SSE.

Applicant Public Service Company of New Hampshire (PSCNH) and |

the NRC staff opposed Commission review contending that the seismic
issues are matters of fact on which the Licensing and Appeal Boards have ;

come to the same conclusion.10 CFR 2.786(b)(4)(iii).
After considering the petition for review and responses to it, the

Commission decided that an oral presentation on some of the issues in this |
proceeding would mr.terially aid the Commission's decision on whether to
take review. On May 29,1980, the Commission received an oral presenta-
tion on the issues of staffs methodology for establishing the design ground

*

acceleration associated with a Safe Shutdown Earthquake and Dr. I

Chinnery's methodology for calculating recurrence times of larger than
historical earthquakes in a tectonic province. NECNP, PSCNH, and the
NRC stafT made oral presentations. Subsequently, NECNP moved to
include in the record the transcript of the presentation and two technical
papers profTered by Dr. Chinnery. PSCNH and stafropposed that motion.
That motion is denied, because, for the reasons stated below, we today take
review and remand to 'he Appeal Board to take further evidcoce on the two
issues identified above.2

At the outset, we find that the Appeal Board erred in holding that Dr.
Chinnery's methodology is inconsistent with Appendix A. In ALAB-422, ;

'

the Appeal Board held that Appendix A would permit use of a probabilistic
approach to determine the probability of occurrence of earthquakes in one

'These decimons are ALAB-422. 6 NRC 33 (1972) and the relevant poruons of AIAB.561,10
NRC 410(1979).

- 2Cf Cincimisti Gar and Elwiric Conymry, (William H. 72==*e Nuclear Station), ALAB.79 5
AEC 342 (1972).
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area based on data from another area only if the probabilistic methodology
compared geographic areas which are geologically or seismically similar.$

1' Aependix A docs not explicitly address the conditions under which seismica

{ data from several tectonic provinces can be used to establish a relation for
'

predicting earthquakes in the tectenic province containing the proposed
site. Thus, we find nothing in Appendix A which compels the Appeal
Board's conditions. Moreover, we find these conditions inconsistent with
the intent of Appendix A to provide e cor.servative approach to determin-
ing the SSE in light of the absence of a theoretical ba.a for such a
determination. At this yet early stage in earthquake science we are not
prepared to dismiss an empirical relation on the basis of failure to satisfy
criteria, which although they may appear reasonable, imply a greater

| understanding of the relation between geology, seismology, and earth-
| quakes than is actually available. Finally, we note that the comparison -f
I seismic data in difTerent tectonic provinces is not essential to 1;r.
! Chinnery's methodology. That comparison serves to support his contention

that earthquake securrence time as a function ofintensity is a straight line
of certain slope. However, in calculating the recurrence time of a greater
than historical earthquake in the tectonic province containing the Seabrook
site, only data from that province are used. While the asserted discovery of
an empirical relation between earthquake intensity and recurrence time
might not be persuasive evidence, we do not believe it should be ruled_

inadmis.ible because geology cannot yet provide a theoretical basis to
support such a phenorr.cnological relation. Accordingly, in view of the need
for conservatism in this area, we find Dr. Chinnery's methodology is not
inconsistent with Appendix A.

Regarding the factual validity of Dr. Chinnery's hypothesis, we find tl.at
greater exploration on the record is required. Moreover, we note that
substantial time has passed since Dr. Chinnery testified before the

( Licensing Board. While in most cases the mere passage of time would not
provide an adequate basis for reopening the record,* the subsequent
publication of Dr. Chmnery's works and general increase in seismic
knowledge suggest to us, that as a matter of prudence, the record should be
reopened.5 Accordingly, the Appeal Board shall reopen the record to take
additional evidence on Dr. Chinnery's methodolgy and reconsider its
opinion on this matter.

8PuWie Service Company of#cw Hanyshire. (Seabrook Station, Units I and 2), A2.AB-422,6.

| NRC 33,60 (1977).

| *Cf UnitedStates v. ICC,3% U.S. 491,521 (1970).
' 8 Vermont Yadee Nuclear Powr Corporatiog (Vermont Yankee Nuclear Power Station),
'

A1.AB.126,6 AEC 393 (1973).

km. &
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ne Appeal Board shall also reopen the record to uke more evidence on

the consistency of Appendix A and stafrs methodology for correlatinge
vibratory motion with the SSE. In particular, the parties should provide a
discussion of the relation betwe n the mean of the mammum ground
accelerations and the maximum efTective ground acceleration. The Appeal,

..

Board should also reconsider its opinion on this matter.
He dissenting opinion of Chairman Ahearne is attached.

'

It is so ORDERED.

For the Communion

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.,
this 25th day of September,1980.

I
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DISSENTING OPINION OF CHAIRMAN AHEARNE

$
He Commission should have determined not to exercise its discretion to

review two decisions of the Atomic Safety and Licensing Appeal Board
(ALAB-422,6 NRC 33 (1977) and ALAB-561,10 NRC 410 (1979)) relative_ .

'

to the seismic design of the Seabrook nuclear power plant. He petition of
the New England Coalition on Nuclear Pollution (NECNP) which
requested review of those decisions should have been denied.

Dr. Chinnery's papers were profrered to the Commission once before as
. attachments to NECNP's Supplemental Memorandum in Support of

Petition for Review. NECNP contends that this material was not available
at the time proceedings involving the Seabrook facility were conducted,

before the Atomic Safety and Licensing Board and the Atomic Safety and
Licensing Appeal Board and that consideration of this material would have

'
changed the outcome of the proceedings below. NECNP suggests that the
Comminion ofrer all parties the opportunity to file written comments on
any extra-record material which other parties may request to be included in
the record.

De Commission's standards for reopening a record require that
profrered information be timely presented, addressed to a significant safety
or environmental issue and demonstrate that the material, when considered.

in light of responses to it, might alter the result in some material respect if
the record were reopened.8 Dr. Chinnery's papers and oral presentation do_

not support NECNP's motion to reopen the rxord. Dat material generally
reiterates the essential elements of Dr. Chinnery's testimony before the
Licensing Board. Because that material is cumulative, it is not new evidence
which might have altered the result in some material respect. Therefore I
would deny the motion filed by NECNP to add to the record in this
proceeding two scientific papers by Dr. Chmnery and the verbatim
transcript of the oral presentation regarding Seabrook seismic issues made
to the Commmion on May 29,1980.

I do agree with Mr. Farrar and the majority opinion here that Dr.
Chinnery's proposed methodology itself is not inconsistent with Appendix

- A of 10 CFR Part 100.
I would have taken official notice of the Canadian finding regarding the

1732 earthquake.

8Merrep4ites Edsos Cossymsry (Three Mile L.iad buclear Station, tJnit No. 2) ALAIM86,8
._

NRC 9,21-22 (1978).

!

|
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Cite as 12 NRC 301 (1980) ALAB-611

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION*

w.. < ,

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman
Dr. John H. Buck
Thomas S. Moore

i in the Matter of Docket No. 50-263
|
! NORTHERN STATES POWER

L COMPANY
(Monticello Nuclear

Generating Plant, Unit 1) September 3,1980

Upon sua sponte review of the Licensing Board's dismissal (subsequent to
the withdrawal of all intervenors) of this proceeding to convert a
provisional operating license to a full-term operating license for thei

Monticello facility, the Appeal Board rules that (I) the record supports the
Licensing Board's ultimate conclusion that the facility can continue to.

operate safely even though the ATWS problem remains an unresolved
generic safety issue; and (2) jurisdiction over this case must be retained to
receive additional evidence regarding certain other unresolved generic
safety issues which may afTect the facility's safe operation.

APPEAL BOARD: SCOPE OF REVIEW

Appeal Board review will be routinely undertaken of any final;

| disposition of a licensing proceeding that either was or had to be founded
upon substantive determinations of significant safety or environmental
issues. Washington Public Power Supply System (WPPSS Nuclear Project
No. 2), ALAB-571,10 NRC 687 (1979).

APPEAL BOARD: STANDARD OF REVIEW

The standard for an appeal board's sua sponte review of a licensing
board's substantive determinations of significant safety or environmental
issues in an uncontested proceeding is similar to that required in a
contested proceeding: An appeal board may reject or modify a licensing

301

..-. .-..-.- . _ .--. .. ,..- - . .. -. . -

.

__ _ . _ _ _ _ ___._.___.____ _ _ _____ ___



|
i

--..--.-n. -

O
board's findings if, after giving that board's decision the probative force it
intrinsically commands, the appeal board is convinced that the recordc - - -

compels a different result.

.
APPEAL BOARD: SCOPE OF REVIEW

!
Appeal Board review of a case properly before it is not nece rarily'

confined to those issues on which a licensing board may ha- _nade

substantive findings.

RULES OF PRACTICE: CONSIDERATION OF ISSUES

| In operating license proceedings, adjudicatory boards may examine and

[ decide issues not put into controversy by the parties only when a serious
} safety, environmental, or common defense and security matter exists.10
i CFR 2.760s and 2.785(b)(2).
!
* RULES OF PRACIlCE: CONSIDERATION OF ISSUES

In operating license proceedings, Section 2.785(b)(2) places upon the
,

j appeal boards the burden of sufficiently scrutinmng the record to satisfy
, themselves that no serious safety or environmental questions have been

| overlooked, regardless of what matters the parties may or may not have
placed in controversy. To enable the appeal boards to fulfill that
responsibility, the record should contain adequate information on which an-

informedjudgment may be made.

OPERA 11NG LICENSE PROCEDURES: SAFETY EVALUA'I1ON
REPORT

Explanations of why an operating license should issue in spite of
unresolved generic safety issues should appear in the Safety Evaluation
Report.

TECHNICAL ISSUE DISCUSSED:

Anticipated transients without scram.

MEMORANDUM AND ORDER

On October 25,1979, subsequent to the withdraw ! of allintervenors, the
Licensing Board dismissed this proceeding involving Northern States Power
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Company's application to convert its provisional operating license for the
Monticello Nuclear Generating Plant to a full-term operating license.8
Thus, after almost nine years of authorized full-power operation of the
Monticello facility under a provisional license, the Licensing Board's final

' ' '

order paves the way for the issuance of a full-term operating license.2
He procedural history of the Monticello operating license proceeding

; was set forth in detail in Wmhington Public Power Supply System (WPPSS
Nuclear Project No. 2), ALAB-571,10 NRC 687,689-690 (1979)(although
in a somewhat different setting). Accordingly, we need not repeat it here.
Suflice it to note that all of the intervenors either withdrew from the
Monticello proceeding or withdrew their contentions. Once that occurred,
the proceeding was in the posture of an uncontested case and, under
Commission regulations, the Licensing Board was free to dismiss it. After

! reviewing the record, however, the Board declined to do so. It was
concerned about the continued safe operation of the Monticello facility
pending resolution of the problem of anticipated transients without scram
(ATWS). The ATWS problem - one of a number of so-called unresolved
generic safety issues involving nuclear power facilities - prompted the
Licensing Board to pose several questions to the NRC staff and applicant.i

.

'

After considering the evidentiary responses to its questions, the Board made

| several substantive determinations on the ATWS issue and termmated the
proceeding. We then issued an order announcing that we would review the
case on our own initiative.

_

L

He fact that the Licensing Board made substantive findings on the
ATWS safety issue undergirds our own review. Even though the proceedmg
was uncontested at the time it was dismissed, those ATWS determmations
require that we review the Licensing Board's decision. As we stated in
WPPSS, ALAB-571, supra,10 NRC at p. 692, in annunciating the rationale

:

for sua sponte review in the Monticello proceedmg: " Appeal board review

( ribe MonticeDo facility, located in Wright County, Mmnesota, is a boiling water reactor with'

a rate.1 power output of 545 MWe.
81n 1971 the Monticello facility received authorization for a provisional license for full power
operation (see 4 AEC 496) which, under then-applicable Coesussion regulations, was effective
for 18 months. Therenner, in 1972, the present pr~=admg was begun to convert the
provisional license to a full-term operating license. See 4 AEC 830 (1972); 5 AEC 25 (1972).
That proceeding dragged on until October. 25,1979 when the lacensing Board issued its order
d===inemg the prr=dmg thus authortung the issuance of a full-term operating boense. The
normally short-lived provisional license remained in effect throughout this entire period,
however, because the Commt==on's regulations provide that a timely license appbcation for a

y authorned activity ''will not be deemed to have expired until the appbcation has
finally determmad " 10 CFR 2.109.

t
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will be routinely undertaken of'any final disposition of a licensing
prorceding that either was or had to be founded upon substantive,

determinations of significant safety or environmental issues." And,in such
a case, the standard for review of a licensing board's substantive
determination is similar to that required in a contested proceeding. We may
" reject or modify findings of the Licensing Board if, after giving its decision
the probative force it intrinsically commands, we are convinced that the
record compels a different result." Niagara Mohawk Powr Corp.'(Nine
Mile Point Nuclear Station, Unit 2), ALAB-264,1 NRC 347,357 (1975).i

| See also Northern Indiana Public Service Conpany (Bailly Generating
Station, Nuclear I), ALAB-303,2 NRC 858,867 (1975). In applying that
standard to the case before us, however, we are mindful that we do not have
the benefit of briefs from interested pa.*ier, as would be the situation in a

! contested proceeding.
We have reviewed the Licensing Board's findings on the ATWS issue

and have found no error requiring corrective action. As we explain in Part
II, we are satisfied that the record supports the Licensing Board's ultimate
conclusion that the Monticello facility can continue to operate safely even
though the ATWS question remains an unresolved generic safety issue. As
will be seen in Part III, however, we shall retain jurisdiction over this case
to receive additional evidence regarding certain other unresolved generic 3

safety issues which may significantly afrect safe operation of the Monticello
facility.

1

II.-

The ATWS issue is complex, its history long and the controversy
surrounding it intense. In order to put into context the Licensing Board's
concern about whether the Monticello facility could continue.to operate
safely while the ATWS issue remained an unresolved generic safety
question, a brief description of thei problem is helpful.

l. As previously mentioned, ATWS is an acronym for " anticipated
transients without scram." Anticipated transients are expected deviations
from normal operating conditions which can be foreseen as probable
occurrences during the service life of a nuclear plant. Such transients,
however, are to be distinguished from accidents, which (although always
possible) are unexpected and have a much lower likelihood of occurrence.

( The second two letters of the ATWS acronym involve the reactor
protection shutdown system. The plannal response to certam occurrences
is an automatic shutdown or " scram" of the reactor by rapid insertion of
the control rods into the reactor core, which stops the nuclear reaction.

| Should one of those expected events requiring reactor shutdown occur but
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no shutdown take place, the result would be an " anticipated transient
without scram" or an ATWS event.

The history of ATWS as an unresolved generic safety issue dates back to
1%9. At that time, an Advisory Committee on Reactor Safeguards (ACRS)

... _
6 consultant expressed concern that common mode failures in scram systems

(i.e., deficiencies in the design, manufacture, installation or maintenance of
a component that affect all such components equally) could so reduce the
reliability of protection systems that they might not function properly when
called upon. For certain types of transients, scram failure could resuh in
serious safety problems. Thus, the ATWS issue generally involves two
questions: first, whether the probability of common mode failures in
reactor scram systems is sufficiently great to warrant consideration; and
second, if so, what type of protection is required for bothng water and

I pressunzed water reactors to mitigate the consequences of scram faili. ire.
'

The difficulty of assessing the probability of common mode failures lies
f at the root of the ATWS issue. The techniques for analyzing a system for
' common mode failures have not been as well developed - or at least not as

universally accepted - as those for random failures.8 As a res.tlt, the NRC
staff and the nuclear industry have taken markedly different, and indeed

| almost opposite, positions on the reliability of existing scram systems.
I Similarly, the stafTand the industry disagree on both the need fo additional

( protection against the consequences of scram failures and tae type of
protection required.,

Over the years, the perceived potential for serious harm resulting from
ATWS events has led to a number of studies and documents by the various
vendors, utility groups, and the AEC and NRC regulatory staffs to assess

,

f,

8 Scram failures occumag on a random basis caused by worn out espapsnent or smalfunctiles in

( -

shutdown protection systems have not been perceived as causing any appressable detenoranos
of scram system rehabihty.This is because of the redundancy of abundown protectica systems.
In recent years, techniques for analyzing comace mode failures have reserved consederable
attention, with consequent improvement.
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the probabilities and consequences of s2ch occurrences.* These same
materials set forth in detail the positions of the staff and the nuclear
industry on the AMS issue.

It would serve no purpose to attempt to detail the evolution of the staffs
position set out in the documents produced to date. Indeed, the staff has yet
to announce its final position and recommendations to the Commission on
the ATWS issue.8 At the risk of oversimplification, the staffs position
appears to be that present reactor operating experience is not adequate to i

determine conclusively on a statistical basis whether reactor scram systems
are reliable enough to make the prooability of unacceptable consequences
from ATWS events sufficiently small. Based on its best engineering
judgment (using risk assessment as a tool), the stafT has concluded that
corrective measures involving both procedural and hardware modifications
for all boiling water and certain pressurized water reactors are necessary to
reduce the risk of severe consequences from possible ATWS events in the
future. Stated otherwise,6e staff sees an inadequate statistical base for
assessing the reliability of present scram systems and, in light of the
potential severity of ATWS events and the fact that more reactors are
scheduled for operation in the future, believes it prudent to improve safety
margins even further to protect the public. The staff has not determined
that there is a present risk to public safety from an A'IWS event; rather, its
position is that no unacceptable risk currently exists.*

The nuclear industry, on the other hand, has consistently and unani-
mously disagreed over the years with the staffs evaluation of ATWS.
Simply stated, the industry's position is that the probability of ATWS-

*See, e.g., U1 Atomic Energy Co===== ion, '' Technical Report on Anticipated Tranments
Without Scram for Water Cooled Power Reactor:" WASH 1270 (September 1973); Electnc
Power Research Institute,"ATWS: A Reappransal, Part I: An Fnammation and Analysis
of WASH 1270," EPRI NP-251(August 1976); Electne Power Research Institute,"ATWS: A
Reappransal, Part II: Evaluation of Societal Risks Due to Reactor Protection System
Failure, Vols. I and II: BWR Risk Analysis," EPRI NP-265 (August 1976); Electnc Power
Research Institute "ATWS: A Reappraisal, Part II: Evaluation of Societal Risks Due to
Reactor Protection System Failure, Vol III: PWR Risk Analysis," EPRI NP-265 (August
1976); Electne Power Research Institute,"ATWS: A Reappraisal, Part II, Vol IV: The
Probabihty of Exceeding 10 CFR 100 Guidelines From ATWS Events in light Water
Reactors," EPRI NP-265 (January 1977); US Nuclear Regulatory e- . " Anticipated
Transients Without Scram for Light water Reactors" Vols. I and II, NUREG4460 (April
1978); Electric Power Research Institute,"ATWS: A Reappraisal, Part III: Frequency of
Anticipated Transients," EPRI NP-801 (July 1978); U1 Nuclear Regulatory C--*
"Anticnated Tranments Without Scram for IJght Water Reactors," Vol III(December 1978);_.
UA Lclear Regulatory e-i-iaa "Antacipated Transients Without Scram for I.ight
Water Reactors, WL IV: Resolution of Unresolved Safety Issue TAP A-9," NUREG 0460
(March 1980).
8At theca==i==mo's open meeting on July 15,1980, the staff announced its intent to submit
to thera =====an in the near fature a staff paper containing its final recommendations.

- *5ee NUREG4460, myrs (n. 4, Vol 3 at pp.1-8,42-44, and Vol 4 arpp. 3 4,63-65.
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events in present reactor designs is sufficiently small that there is no need
for plant modifications to mitigate the consequences of such events. The
industry also insists that, if plant modifications are made in spite of this
fact, many of the staffs recommendations for hardware changes will not be
cost-effective?

At this writing, the ATWS issue remains an unresolved generic safety
issue - although its resolution may be soon achieved.8 The snail's pace at
which work on the ATWS issue has proceeded over the past eleven years,
however, must remain a matter of serious concern pending final Commis-
sion action on this question. In any event, it is readily apparent why,in the
circumstances presented, the Licensing Board raised the ATWS issue on its
own motion as a " serious safety matter" pursuant to 10 C/R 2.760a and,
required the applicant and the staff to respond to its questiora on that issue.'

In light of the controversy surrounding ATWS and the divergent views of
the staff and the nuclear industry on this subject, the Loensing Board was
"not merely authorized, but obligated, to pursue il e course which its did"'
in considering whether the Monticello facility cou'd continue to operate
safely while the staff was studying the problem.

2. In response to the Licensing Board's questions concerning the status
of the generic ATWS issue and whether the Monticello facility could
continue to operate safely pending its resolution, the staff and the applicant
cach submitted affidavits. The staffs afridavit (dated January 18,1979) wasi

executed by the Task Manager of the NRC ATWS Task Action Plan. He,

first described the various published staff reports on the ATWS issue. He
next summarized (as more fully developed in those reports) the staffs,

| position on ATWS, its then current recommendations for mitigating the
'

consequences of ATWS events, and its projected schedule for ultimately
resolving the issue. Addressing the staffs views on continued operation of
the Monticello facility, he then stated (at pp.12-13):

We recognize that the Monticello design incorporates an acceptable recirculation,

| pump trip feature which reduces the risk from ATWS events. As a prudent course,
an order to further reduce the risk from ATWS events during the interim period
while this matter is under review by the G==i== ion, the staff believes that the
following steps should be taken.

l

| 1. Emergency procedures [should) be developed to train operators to
recognize at ATWS event, including consideration of scram indicators,'

rod position indicators, flux monitors, vessel level and pressure indica-
tors relief valve and isolation valve indicators, and containment
temperature, pressure, and radiation indicators.

'
'See NUREG-0460, myra fn. 4, Vol. I at pp. M and Vol. 4 at pp. 5-6.
'See fn. 5, apre.
'WPPSS, A1.AB-571, myra,10 N RC at 691 (footnote omiued).

'as. . -*
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2. Operators [should) be trained to take actions in the event of an ATWS

including but not 'imited to consideration of manually scrammmg the
reactor by using the manual scam buttons, changing rod scram switches

-
to the scra'n position, stripping the feeder breakers on the reactor
protection system power distnbution buses, opening the scram discharge
volume dratn valy, prompt actuation of the standby liguid control
system, and prom t placement of the RHR in the pool cooling mode to-

reduce the severit of the containment conditions.

Early operator action as described above, in conjunction with a recirculation
pump tnp, significantly improves the capability of the facility to withstand a range
of ATWS events, namely those which occur (1) as a result of common mode
failure in the electrical portion of the scram system and some portions of the drive
system, and (2) at low power levels where the existing standby liquid control

stem capability is sufficient to limit the pool temperature nse to acceptable
els.

Since the Monticello Nuclear Generating Plant has an automatic ATWS.related
rectreulation pump trip and since the above actions would further reduce the
likelihood of severe ATWS events, we believe that continued operation of this
facility presents no undue risk to the healih and safety of the public while this
matter is under review by the Commission.

The applicant submitted the affidavit of its General Manager of Power
Production (dated January 25,1979). He stated that the Monticello facility
had used a recirculation pump trip system of a design a'pproved by the staff
since late 1978 and that the emergency procedures recommended by the
stafThad already been instituted (with one exception to be accomplished by
April 1979). With respect to the staffs recommendations concerning
operator training, he explained that such training had been undertaken and

-

would be completed by April 1979.
Based upon these affidavits, the Licensing Board found, inter alia, that

the Monticello design had incorporated a recirculation pump trip system
and that the applicant had agreed to implement the staffs recommenda-
tions regarding emergency procedures and operator training - all with the
consequence that the risks from ATWS events would be further reduced.
The Board noted that it would rely on the stafr to insure that the stafrs
recommendations had been implemented. It then concluded (at p. 5) thati

"the Monticello plant can continue to operate with acceptably low risks
from an ATWS pending implementation of whatever modifications
eventually are required by Commission rule."

Our review of the record, including many of the underlying staff and
industry reports on the ATWS issue referenced therein, does not compel us
to a different result from ths.t reached by the Ucensing Board. The record

i -

demonstrates that, by allowing ample time for insertion of borated water
through the standby liquid control system, the recirculating pump trip
system already installed at the Monticello boiling water reactor eliminates
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the concern that an ATWS event might lead to failure of the reactor vessel
caused by overpressurization. This being o, we find no basis on this record
to disagree with the Board's conclusion that the Monticello facility may
continue to operate safely pending resolution of the generic ATWS issue.
We thus concur in the disposition below of the ATWS matter.. . . -

III.

Our scrutiny of this proceeding does not end with review of the
Licensing Board's substantive determit.ations on the ATWS issue. To be
sure, ATWS is the vehicle by which the proceeding was brought to this

| Board for sua sponte review. But once a case is properly before us, our
review need not be confined to those issues on which a licensing board may
have made substantive findings. Rather, the Commission's regulations
empower us, on our own motion, to consider matters not raised by the
parties or the licensing board. In an operating license proceeding, we may
do so, however, only when "a serious safety, environmental, or common
defense and security matter exists." 10 CFR 2.785(bX2). See also 10 CFR
2.760a. This limitation restricts our review to a much narrower path than we
would follow in a proceeding where matters are co itested by the parties;
nevertheless, Section 2.785(bX2) necessarily places upon us the burden of
sufficiently scrutinizing the record to satisfy ourselves that no serious safety
or environmental mat'ers have been overlooked.80

*

To enable us to fulfill that responsibility, the record must antain
adequate information on which an informed judgment may be made,

| because the question of whether an environmental or " safety matter is
' serious' within the meaning of that Section manifestly is not controlled by'

whatever ultimate decision may be reached after it receives full explora-
tion." WPPSS, ALAB-571, supra,10 NRC p. 691, fn.13. But here, the
record - primarily because of its age" - is insuflicient to permit us to
determine whether the Monticello facility can continue to operate safely
pending resolution of other unresolved generic issues identified by the staff
over the years. Accordingly, we shall retain jurisdiction over the case to
enable the staff to supplement the record. With an adequate record before

j
8' Prior to the:r recent amendmeat, Sections 2.760s and 2.785(b)(2) premded that, in an

I
operating hcense proceeding, adjudicatory boards could examine and decide serious safety,

j environmental, or comrnon defense and security matters not put into controversy by the
parties "only in extraordinary circumstances," and that such authority was to be usedi

" sparingly." 10 CFR 2.760s and 2.785(b)(2) (1979 rev.). The Cornenia= ion deleted this| .

l - i restrictive language to ensure that adjudicatory boards wcuki not be determd from "=mmmt
issues that, although not presented by ' extraordinary circumstances.' could still pose important'
health and safety questions." 44 FR 67088 (November 23,1979).

; "Seefn.2,mp n
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us, we shall then determine whether the Monticello nuclear plant can
continue to oprate safely pending resolution of any unresolved generic
safety issues previously identified by the staff which affect this particular
facility.

i Our decisions teach that the record must contain sufficient information
I concerning each generic unresolvej safety issue afTecting operation of the-

facility under consideration to enable adjudicatory boards to fulfill their
respective responsibilities under the Commission's regulations. In Gulf
States Utilities Company (River Bend Station, Units I and 2), ALAB444,6
NRC 760 (1977), we pointed out, albeit in the context of a construction
permit proceeding, that a licensing board must make a finding that there is
a reasonable assurance that the facility can be operated safely irrespective
of what matters may or may not have been placed in controversy. We held
that, in order to make such a finding in the absence of a contest on a
particular safety matter, the licensing board is not authorized to duplicate
the stairs review; rather, the board must determine whether the stafrs
review of that issue was adequate. Id at 774. We then stated:

Of necessity, this determination will entail an inquiry into whether the staff |
review satisfactorily has come to grips with any unresolved generic safety
problems which might have an impact upon operation of the nuclear facility
under consideration.

The SER is, of course, the principal document before the licensing board
j

which reflects the content and outcome of the stafi's review. The board 1

should therefore be able to look to that document to ascertain the extent to I

which generic unresolved safety problems which have been previously-

identified in a TSAR item, a Task Action Plan, an ACRS report or elsewhere
have been factored into the staffs ar.alysis for the particular reactor - and
with what result. To this end, in our view, each SER should contain a
summary description of those generic problems under continuing study
which have both relevance to facilities of the type under review and
potentially significant public safety implications.

. ...

In short, the board (and the public as wel!) should be in a position to
ascertain from the SER itself - without the need to resort to extrinsic' documents - the stafTs perception of the nature and extent of the
relationship between each significant unresolved generic safety question and
the eventual operation of the reactor under scrutiny.

Id. at 774-75.
,

|
| A year later, in a case closely parallel to the one now before us, this
i Board again dealt with unresolved generic safety issues, this time in the
j context of a sua sponte review of a licensing board's grant of authority for

!,
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an operating license. Virginia Electric and Power Company (North Anna
Nuclear Powef Station, Units I and 2), ALAB-491, 8 NRC 245 (1978).
After canvassing the entire record to satisfy ourselves that the North Anna

l facility could operate safely pending resolution of all outstanding unre-. . _ . . _

solved generic safety issues, we required that the record be supplemented
on the issue of turbine missiles. In reaching that result, however, we
commented on the difficulty of ferreting out satisfactory answers concern-
ing many such generic issues and strongly suggested that in the future, the
stafrs Safety Evaluation Report be supplemented to include an adequate
explanation of each generic safety issue affecting the facility under review
and why that particular facility could nevertheless safely ope. ate pending
resolution of those issues. Id at 249 and fn. 9.

In North Anna, we also articulated the minimum level of record evidence
,

which, in light of the Commission's regulations, would permit a board to
determine that no serious safety or environmental matters exist:

In view of the limitations iriposee by regulation, and the fact that our review
was necessarily unaided by any # the parties, we have not probed deeply
into the substance of the reasons ; at forth by the stafTfor allowing operation
to go forward. Rather, we ho, oiJy looked to see whether the genene safety
issues have been taken into e must in a manner that is at least plausible and
that, if proven to be of zulonce, would be adequate to justify operation.

t Scrutiny of the substance o? particular expianations will have to await a
I contested proceeding.

~

Id at 248, (n. 7.

That same principle taust guide our review of the present proceeding.
Unlike that in North Anna, however, the record before us is extremely stale
because of the extended time interval between the grant of the provisional
license and the Licensing Board's final action, which had the effect of
authorizing the grant of a full-term operating license. Indeed, the stafrs
Safety Evaluation Report is dated February 5,1973 and, with respect to
providing useful information concerning many unresolved generic safety
issues, it is manifestly insufficient. This being so, we are unable to
de' ermine whether any other unresolved safety issues previously identified
by the staff stand as impediments to the continued safe operation of the
Monticello facility.

To remedy this deficiency, the staff should supplement the record witi
an appropriate identification of those unresolved generic safety issuesta it

nWe are fully cognizant of the history of the unresolved-safety-issue question and the
D8 dafnculties experienced over the years in defining what matters should or should not be so

g considered. tjkewise, we are conversant with the various staff efforts to categonze unresolved
safety issues and to establish programs to resolve them. See U.S. Nuclear Regulatory
Cvnenimamn,"NRC Program for the Resolution of Genenc Issues Related to Nuclear Power

FOOTNOTE CONTINUED ON NEXT PAGE

~
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has brought to light over the years which might affect safe operation of the

.

Monticello facility. For this, purpose, the stafT is to focus its attention on~-

those Category A Tasks identified in NUREG-0510 as unresolved safety
issues which could afTect the Monticello facility. In addition, however, the |
stafT should include in its submission any issues from Category B Tasks !

listed in NUREG-0510 which may have an impact on the Monticello
facility and which, ifleft unresolved, could present potentially serious safety
or environmental concerns.

Such identification should be accompanied by a brief description of the
dimensions of each generic issue. As part ofits submission, the stafT should
provide a succinct explanation of why the Monticello plant can continue to
operate safely pending resolution of each generic safety issue." We once
again suggest, as we did in River Bend and North Anna, that the staff
consider filing this additional material as an amendment or supplement to
its SER. Placing such information in the SER will permit "the board (and
the public as well)...to ascertain from the SER itself- without the need to
resort to extrinsic documents - the stafi's perception of the nature and
extent of the relationship between each significant unresolved generic safety
question and operation of the reactor under scrutiny." River Bend ALAB-

|, 444, supra, 6 NRC at 775. It also will facilitate in any other parallel

| proceedings an evaluation of those questions at the licensing board level,
j where it is more appropriately undertaken in the first instance.''
i
| FOOTNOTE CONTINUED FROM PREVIOUS PAGE
I Plants," NUREG4410 (January 1978); U.S. Nuclear Regulatory ra==ie ,'' Gene.ic Task

*
n

} Problem Descriptions" NUREG4471 (June 1978); U.S. Nuclear Regulatory Comminaion,
t "Identifsation of Unresolved Safety Issues Relating to Nuclear Power Plants," NUREG-0510

{ (January 1979); U.S. Nuclear Regulatory Commi==ian, " Task Action Plans for Unresolved

|
Safety Issues Related to Nuclear Power Plants." NUREG-0649 (February 1980).
"The information we seek should not place an unreasonable burden on the staff. Detailed
statements concermng each unresolved safety issue affecting the Monticello facility are not
aa==my. Rather, a short one or two paragraph descnption should be adequate. Similarly, the
staffs explanation of why the facility can continue to operate safely pending resolution of each
generic issue also need not be excessively detailed.
HIn such proceeotngs, licensing boards should make sure that the record before them reflects
the staffs arrent views on any unresolved generic safety issues that might be of e==ir-

'
for the particular facility involved, whether or not those issues have been placed in controversy

I by the parties. Those issues need not be puisued further unless the Board determines that the
information submitted raises serious safety, environmental, or conunon defense and security
matters.

.

I
i

!
i
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The staff shall file the requested supplemental material by October 15,''
, ,

1980.

It is so ORDERED.

'' ? FOR THE APPEAL BOARD
i -

C. Jean Bishop
Secretary to the Appeal Board

,
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Cite as 12 NRC 314 (1980) ALAB-612
.

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

.i

- ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman
Dr, John H. Buck

Thomas S. Moore

in the Matter of Docket No. 50 219

JERSEY CENTRAL POWER AND
LIGHT COMPANY

(Oyster Creek Nuclear
Generating Station) September 5,1980

Upon sua sponte review of the Licensing Board's disnussal of this
proe.eeding to convert the facility's provisionati licer.se to a full-term
operating license, the Appeal Board remands the proceeding to the
Licensing Board for consideration of any unresolved generic safety issues
that might significantly afTect the facility's operation.

.

MEMORANDUM AND ORDER
1

1. This proceeding involves the conversion to a full-term operating
license of the provisional license which was issued for the Oyster Creek
nuclear facility in 1969.8 On May 31,1979, the Licensing Board entered an
order in which it (1) approved certain environmental technical speciSca-
tions which the NRC staff proposed (with the applicant's acquiescence) to
attach to both the provisional and full-term licenses; (2) determined that all
issues in controversy had been resolved by the parties themselves; but (3)
called upon the etaff to supply its evaluation of the significance of a then-
recent coolant flow reduction incident at the Oyster Creek facility.

On June 8,1979, the staff complied with the Licensing Board *9.tequest
by furnishingit with copies of(1)
of the Division of Operating,the May 30,1979 letter frora the Director,

Reactors, O'fice of Nuclear Reactor

'The Oyster Osak facility, located in Ocean County, New Jewy, is a boiling wa*mr n ator
with a rated power output o(650 MWe.

g,, ,

!
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Regulation (NRR), to the applicant; and (2) the NRR Safety Evaluation
Report dealing with the incident (which document had accompanied the
letter). On September 25,1979, the stafT filed a motion seeking,"[i]n the

' ,
event that the [ Licensing] Board has no further questions to be addressed in' this matter," an order termmating the proceeding.. - --

By order of February 22,1980, the Licensing Board granted the motion
and dismicsed the proceeding. In so doing, it endorsed (at least implicitly)

- the stafTs analysis of the coolant flow reduction incident. That analysis had !

produced the conclusions that the Oyster Creek core had not been damaged
and that, with certain added technical specifications designed to obviate a

j repetition of the incident, the facility could safely resume operation.
In an unpublished March 20, 1980 memorandum, the Appeal Panes4

Chairman announced that the dismissal order would be reviewed sua sponte

',
by an appeal board under the standard laid down in Washington Public |

Power Supply System (WPPSS Nuclear Project No. 2), ALAB-571,10 NRC ;

| 687 (1979). This Board was thereafkr established for that purpose !
I 2. We have examined both the environmental technical specifications 1

(NUREG.0488) approved in the Licensing Board's May 1979 order and the !
'

Safety Evaluation Report pertaining to the coolant flow reduction incident.
That examination has given rise to no concern requiring our further inquiry.
The environmental technical specifications appect to come to grips
satisfactorily with the special environmental problems atte.ndant upon
Oyster Creek operation - including the shipworm (marine borer) infesta-.

tion matter of which we took note several years ago. See Jersey Central
Power and Light Company (Forked River Nuclear Generating Station, Unit
1), ALAB-139, 6 AEC 535, 537 fn. 7 (1973). For its part, the analysis
contained in the Safety Evaluation Report seems to be sufHeiently complete
and to provide an adequate foundation for the staffs conclusions derived
therefrom.

3. Nonetheless, we cannot now afunn the dismissal of the proceeding.
To the contrary, for the reasons set forth in Part III of our very recent
decision in the parallel Monticello proceeding,2 before the final curtain can
be brought down the sta!T must furnish certain. additional information
respecting those unresolved generic safety issues as might be applicable to
Oyster Creek operation.

In Monticeh that information is being supplied directly to us. We there
indicated, however, that in proceedings such as this the licensing boards
henc:forth would be called upon to undertake ab initio the task of

- appraising ,"the nature and extent 'of the relatonship between each

8FerrAern St.wer powr Conyery (Monticello Nuclear Generating Plant Unit 1). A1.AB-611,
12 NitC 301.309(September 3.1980).
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e
significant unresolved generic safety question and operation of the reactor
under scie tiny."2 Accordingly, in this instance the staff is to submit the
required information to the Ijeensing Board by wl.atever date that Board
may prescribe. Following its evaluation of the submittal, the Board may

~

reinstate the dismissal of the proceeding or take s'ach other action (after
giving the parties an opportunity to be heard) as should appear appropriate
to it in the circumstances.

Remanded for further proceedings in accorElance with this opinion and
Part III of Monticello, ALAB-611, supra.

It is so ORDERED.

FOR THE APPEAL BOARD

i

| | C. Jean Bishop
Secretary to th: Appeal Board

8/d at p. 312. As explained (id at p. 310, that appransal is huandated by GmIfStater Utilities
Company (River Bend Station, Units I and 2), ALAIM44,6 NRC 760 (1977) and Va' ginia
Electric and romer Conpany (North Anna Nuclear I ower Station, Units I and 2), ALAIM91,
8 NRC 245 (1978).
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Cite as 12 NRC 317 (1980) ALAB-813

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

!

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Richard S. Salaman, Chairman
Dr. John H. Buck
Thomas S. Moore

in the Matter of Docket No. 50-387 *
50 388

! PENNSYLVANIA POWER AND
LIGHT COMPANY AND
ALLEGHENY ELECTRIC
COOPERATIVE, INC.

(Susquehanna Steam
Electric Station, Units 1
and 2) September 23,1980

~

Acting on the Commission's referral of an intervenor's request for relief
related to the conduct of discovery in this proceedmg before the Licensing
Board, the Appeal Board accepts review of the matters raised but denies the
relief sought on the ground that the record does not substantiate the
intervenor's complaints.

RULES OF PRACI1CE: DISCRETIONARY INIERLOCLrTORY
REVIEW

The Comnussion's Rules of Practice give an appeal board discretionary
authority to review a licensing board's " interlocutory" rulings, i.e., those

|
disposing of less than an entire cause.10 CFR 2J18(i), 2.730(f) and
2.785(b)(1). That authority, however, is reserved for exceptional and
important issues.

I
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RULES OF PRACTICE: APPELLNTE REVIEW

Questions about the proper scope of discovery are matters particularly
^

within a trial board's competence and appellate review of such rulings is
usually best conducted at the end of the case.

t
. . . ,

RULES OF PRACTICE: DISCOVERY
;

In modern admmistrative and legal practice, pretrial discovery is
liberally granted to enable the parties to ascertain the facts in complex
litigation, refine the issues, and prepare adequately for a more expeditious
hearing or trial. Pacific Gas and Electric Company (Stanislaus Project), LBP- |

78-20,7 NRC 1038,1040 (1978). ;

RULES OF PRACTICE: DISCOVERY

Discovery requests must be relevant to the subject matter of the
proceeding; that is, they may relate only to those matters in controversy .

which have been identified by the licensing board following a special l

prehearing conference.10 CFR 2.740(b)(1).

RULES OF PRACTICE: DISCOVERY

| The NRC rules governing discovery from parties other than the staff
attempt to mimmize involvement by the trial board. Once the time for- |

discovery begins, the trial board's leave is not needed to proceed; it is only
in the eve.nt of an objection to a discovery request or a failure of proper
compliance that a " motion to compel discovery" is necessary.10 CFR
2.740(f).

'

RULES OF PRACTICE: DISCOVERY (IlVIERROGATORIES)
'

It is not proper for a party to ignore a discovery request. Interrogatories

[
must be either answered or objected to in the time allowed.10 CFR
2.740b(b).'

.

RULES OF PRACTICE: DISCOVERY

Objections to discovery may be accompanied by a motion for a
" protective order" to modify or eliminate the obligation to respond, but the
movant must establish " good cause" for issuing such an order.10 CFR,

'

2.740(c). General objections do not provide that cause..
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RULES OF PRACTICE: DISCOVERY (AGAINST NRC STAFF)

With limited exceptions, Commission regulations make staff documents i

that are relevant to licensing proceedings routinely available in the NRC |

; Public Docket Room, thereby reducing any need for formal discovery.10
CFR 2.790(a). Accordingly, the Rules of Practice (1) limit documentary
discovery against the staff to items not reasonably obtainable from other
sources,10 CFR 2.744; (2) require a showing of " exceptional circum-
stances" to depose stafT personnel,10 CFR 2.720(h) and 2.740a(j); (3) allow
interrogatories addressed to the staff only where the information is
necessary to a proper decision in the case and not obtainable elsewhere,10
CFR 2.720(h)(2)(ii); and (4) require the licensing board's advance permis--

| sion to depose staff members or to require the staff to answer written
j interrogatories, ibid

RULES OR PRACTICE: DISCOVERY
e

Parties are entitled to discover all matters not privileged that tend to
support or negate the allegations in the pleadings, or which are reasonably!

calculated to reveal such matters. It is therefore against the number and
nature of the issues actually raised that the reasonableness of a party's

,

discovery requests must be balanced.

*

RULES OF PRACTICE: DISCOVERY

In responding to discovery requests, a party is not required to engage in
extensive independent research. It need only reveal information in its
possession or control, although it may be required to perform some
investigation to determine what information it actually possesses. Assuming
truthfulness of the statement, lack of knowledge is always an adequate
response.

,

RULES OF PRACTICE: DISCOVERY

A demand for documents is satisfied before the Commission by
producing them for inspection and copying.10 CFR 2.741,2.744 and 2.790.

RULES OF PRACTICE: BURDEN OF GOING FORWARD

i

~~

The license applicant carries the ultimate burden of proofin Commission

| licensing proceedings. But an intervenor also bears evidentiary responsibili-
ties and must come forward with evidence sufficient to require reasonable

& .
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O minds to inquire further to insure that its contentions are explored at the
hearing.

. . . .

APPEARANCES

Dr. Jodith H. Johnsrud and Dr. rh===re y Kepford, State College 1
,

Pennsylvania, for Environmental Coalition on Nuclear Power,
intervenor.

| Messrs. Jay E. Silberg and Matias F. Travieso-Diaz, Washington,
D.C., for Pennsylvania Power and Light Company and Allegheny
Electric Cooperative, Inc., applicants.

Mr. James M. Cutchin, IV, for the Nuclear Regulatory Commission
stafT.

'
DECISION

1. Background. This matter is before us on referral by the Commission.
The Licensing Board is considering applications for licenses to operate the
nuclear.pov.ered Susquehanna electric generating plants. He Environmen-
tal Coalition on Nuclear Power (the " Coalition") has intervened in the
proceeding and opposes granting the licenses to the Pennsylvania Power
and Light Company and the Allegheny Electric Cooperative, the appli-
cants. He Coalition is represented by two of its officers, Drs. Chauncey*

i Kepford and Judith H. Johnsrud. One or both of those individuals are also
participants in other Commission evidentiary proceedings now in progress.'

On March 15,1980 the Coalition petitioned the Commmion directly. It
alleged that the Licensing Board had refused to stop the applicants from
using the discovery process as a means of harrassment. The petition asked
in essence that the Commission (a) halt the proceeding pending review of
the discovery abuses; (b) clarJy aspects of the discovery rules and decide
issues under them; (c) repitce the present Licensing Board with one
including a Commissioner; and (d) stay the proceedmg until the stafT
completes its Final Safety Evaluation Report and the Coalition has had

[ sufficient time to review it. On May 16th the Commission referred the
'

petition to us for appropriate action. CLI-80-17,1I NRC 678.

'See, e.g., Mesnyolisme Edam Cospsey (Three Mile Island, Unit No.1), LBP-80-17, II NRC
893 (1980) (restart proceeding); TArve Nde Islead Unit Na 2 ALAB-525,9 NRC III (1979)
(aircran crash probability); PAdadephia Electric Compury (Peach Bottom Station. Units 2 and
3), er af ALAB.562,10 NRC 437 (1979)(radon proceeding)

320

. . . . . . . . - -

.



|
_ . . . - . _ .

,,

O
The Licensing Board had continued to rule on discovery matters in the--

interim and some of its rulings modified the Coalition's discovery
obligations. We accordingly inquired on May 23rd whether the Coalition's
complaints had now been alleviated. ALAB-593,11 NRC.761. He
applicants and the staff replied afErmatively but the petitioner disagreed. It. .-

'

insists that (except for one matter rendered moot by the passage of time) it
still needs the reliefit requested, including "six months of additional time
for unimpeded preparation." We therefore turn to the petition.

2. Grounds for review. He Rules of Practice give us discretionary
authority to review a licensing board's ' interlocutory" rulings, i.e., those
disposing of less than an entire cause.10 CFR 2.718(i), 2.730(f) and
2.785(b)(1). Hat authority, however, is reserved for exceptional and
important issues. Questions about the proper scope of discovery are

j normally not of that genre. These matters are particularly within a trial
board's competence and appellate review of such rulings is usually besti

conducted at the end of the case.2
He Coalition's petition, however, alleges matters more serious than run-

of-the-mill discovery disputes. Petitioner claims that the applicants and
staff have abused the discovery procedures in order to block its effective
participation if not to drive it from the litigation. Hat charge is coupled
with an allegation that the Lic,:nsing Board has abetted the scheme. He
Coalition's allegations, if substantiated, would call into question the
integrity of Commission licensing proceedings. Rese circumstances give us
cause to look more fully into the situation. We do so in the exercise of our-

certificationjurisdiction.8

IL

1. Introdnetloa. Even a brief review of the papers makes it apparent that
an understanding-or misunderstanding-of NRC discovery practice lies
at the heart of this controversy. Discovery is the descriptive term for
procedures available to help litigants learn the nature of an adversary's case
in advance of trial. Without recounting the development of the process
chapter and verse, it is sufficient for this case to note that an important
reason for allowing discovery is to climinate, insofar as possible, the

2Sec. 7At Toledo Edison Company (Davis.Besse and Perry), ALAB-560,10 NRC ?Io,28C-87,
[ fa. 59 (1979); Conswners Powr Conyony (%dland Plant, Units I and 2), ALAB-438,6 NRC
l 638 (1977); long Island Ughting Company (Jamesport Station, Units I and 2), AIAB-318,3

,

NRC 186 (1976); 7he Toledo Edison Company (Drvis-Besse Station, Unit 1), AIAB-314,3|
NRC 98(1976).
8See, Paelic Servke Electrk and Gas (Salem Station, Unit 1) ALAB-548, II NRC
533, 536 (1980); Puget Sound Powr Ught Company (Skagit Project , Units I and 2),
ALAB-572,10 NRC 693,695 fn. 5 (1979), and cases there cited.

,
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element of surprise in modern litigation. The underlying concept is to
shorten the actual trial, with its attendant expense and inconvenience for all

'~

concerned, while increasing the parties' ability to develop a complete record
for decisiogal purposes. The St preme Court explained in Hickman v. Taylor
that

[t]he various instruments of discovery now serve (1) as a device, along with
the pretrial hearing under Rule 16, to narrow and clarify the basic issues
between the parties, and (2) as a device for ascertaining the facts, or
information as to the existence or whereabouts of facts, relative to those
issues. Thus civil trials in the federal courts no longer need be carried on in
the dark. The way is now clear, consistent with recogmzed privileges, for the
parties to obtain the fullest possible knowledge of the issues and facts before
trial.*

Stated another way, "[i]n modern admmistrative and legal practice, pretrial
discovery is liberally granted to enable the parties to ascertam the facts in
complex litigation, refine the issues, and prepare adequately for a more
expeditious hearing or trial."3

The various instruments of discovery include requests for admissions of
fact; demands that documents be produced for inspection and copying;
depositions on oral examination; and " interrogatories." 10 CFR 2.740(a).
The last are simply written questions calling for sworn written answers.10
CFR 2.740b. All discovery requests must be relevant to the subject matter

| of the proceeding; that is, they may " relate only to those matters in
{ controversy which have been identified by the [ Licensing Board following a

*
special] prehearing conference." 10 CFR 2.740(b)(1).

The NRC rules governing discovery from parties other than the stagare
modelled on the Federal Rules of Civil Procedure.* Like their judicial
counterparts, they attempt to mimmne involvement by the trial board;
once the time for discovery begins the board's leave is not needed to,

| proceed. It is only in the event of an objection to a discovery request or a
| future of proper compliance that a " motion to compel discovery" is,

| necessary.10 CFR 2.740(f).|

| It is not proper for a party to ignore a discovery request. Interrogatories,
for example, must either be answered or objected to in the time allowed.10,

; CFR 2.740b(b). Objections may be accompanied by a motion for a
! _

,

| 8329 U.S. 495,501 (1947); accord, United States v. Procter md GenNr Cayery, 356 U.S. 677'

(1958); Miner v. Atiar,363 U.S. 641 (1960).'

8pecife Gar and Electric Cmpany (Stanislaus Project), LBP- 78-20,7 NRC 1038,1040 (1978).
6 *10 CFR Part 2, App. A., IV(c) (1980 Ed. at p.105); C; '-A Edson Cmpany (Zion

Station, Units I and 2), ALAB-196,7 AEC 457,460(1974); Aarim Edson Cmpany(Pilgrim

F Station. Unit 2), LBP-75-30,1 NRC 579,58I (1975); AIliad Generalhelem Serwicer (Barnwell
|

,

Station), LBP-77-13,5 NRC 489 (1977).
'

|
1,
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"gotective order" to modify or eliminate the obligation to respond, but the~"

movant must establish "g,ood cause" for issuing such an order.10 CFR
2.740(c). And as injudicial practice, general objections do not provide that

j cause. Challenges to interrogatories must be .

s
I specMc enough so that the [ tribunal) can understand in what way the
f interrogatories are c' aimed to be objectionable. General objections, such as

the objection that the interrogatories will require the party to conduct
research and compile data, or that they are unreasonably burdensome,
oppressive, or vexatious, or that they seek information that is as easily

| available to the interrogating as to the tnterrogated party, or that they would
cause annoyance, expense, and oppression to the objecting party without
serving any purpose relevant to the action, or that they are duplicative of
material already discovered through depositions, or that they are irrelevant

; and immaterial, or that they call for opinions and conclusions, are
insufficient.'j

Dtscovery against the stafT is on a different footing. With limited
exceptions, Commission regulations make stafT documents that are relevant

! to licensing proceedags routinely available in the NRC Public Document
Room.10 CFR 2.790(a). He contemplation is that these "should

| reasonably disclos: the basis for the staff's position,": thereby reducing any

i need for formal discovery. Reflective of that policy, the Rules of Practice
! limit documentary discovery against the stsfT to items not reasonably
I obtainable from other sources,10 CFR 2.744; require a showing of

" exceptional circumstances" to depose staff personnel,10 CFR 2.720(h)
,

and 2.740a(j); and allow interrogatories addressed to the staff only "where

|
.the information is necessary to a proper decision in the case and not

!
obtainable elsewhere."' See 10 CFR 2.720(h)(2)(ii). In addition, the

'

licensing board's advance permission is needed to depose staff members or
to require the staff to answer written interrogatories. Ibid

2. De proceeding below. Notice of opportunity for a public hearing on
the applicants' request for an operating license was published on August 9,
1978. 43 FR 35406. The Coalition and others petitioned for such a hearing
and sought leave to intervene.'' On January 15, 1979 the Coalition
amended its petition to clarify its assertions ofinterest and standing. That
amendment also set forth twelve contentions the Coalition sought to have

'4A Moore's Federal Practice (1980 ed).133.27 (at pp. 33-151 and 33152)(citations omitted);
medsee 10 CFR 2.740b(b); Pilgrim sopra, LBP-75-30,1 NRC at p. 583g
'NRC " Statement of General Policy and Procedure: Conduct of Pr-aaAarn for the
Issuance of Construction Permits and Operating i " "10CFR Part2, App. A,IV(d).
* Ibid
*The other petitioners were Colleen Marsh et al Susq=h==== Environmental Advocates
(SEA); and Citizens Against Nuclear Danger (CAND). In addition, the Radiation protection
Bureau of the Pennsylvania Environmental Resources Department sought intervention under

,

10 CFR 2.715(c) as the representative of an " interested state."

| .
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O
litigated. Rese ranged in subject matter from the health efTects of the )uranium fuel cycle to design deficiencies in the facility's nuclear steam '

, .
,

supply system and are reprinted in full in Appendix A, infra, at 341.
As 10 CFR 2.751a requires, th Licensing Board held a prehearing j

conference to consider the intervention petitions and the contentions. The
{ Board's March 6,1979, "Special Prehearing Conference Order" reflects its
i determmations: He Coalition and three other petitioners were admitted

as parties, certain contentions were rejected as beyond the Board's
jurisdiction, duplicative contentions were combined, and others were

l rephrased for the sake of clarity. The Board accepted in all some eighteen.
contentions (not counting subparts) - including ten of the Coalition's
twelve" - and ordered a public hearing held to consider them. LBP-79-6,9
NRC 291 (1979).

| 3. %e contentions. Of the contentions admitted, eight involved
'

environmental issues, eight raised safety questions, and two were mixed. As'

the Licensing Board characterized and numbered them (Coalition-spon-
sored contentions are italicized), the environmental contentions related to
(l) efects of the uraniumfuel cycle; (2) efects oflow-level radiation and other
discharges from thefacility; (3) adequacy of uranium supply; (4) needfor
power; u (14) generating capacity of the facility; (16) cooiing tower
discharges; (17) transmission lines; and (18) herbicides.

ne safety contentions concerned (5) the models used to calculate low-level
,

| radiation doses; (6) evacuation; (7) and (8) unresolved generic safety issues; n
(10) transportation of spent fuel; (11) storage of radioactive wastes; (12)
and (13) other safety contentions raised by another intervenor.

*

Contentions raising both environmental and safety issues were (9)
decommissioning; and (15) occupational exposures to radiation. He
contentions that the Board accepted appear in Appendix B.

Two other rulings in that March 6th order are important here. First, the
Licensing Board denied as beyond its authority the Coalition's request to
have a Commissioner serve as a Board member. Second, the Board set a
schedule for conducting the hearing. This authorized'(among other things)
the immediate commencement of discovery and fixed May 25th as the "last
day for submission of first-round discovery request," with responses due
June 29,1979. 9 NRC at 327-29.

"The two Coalition contentions not accepted involved halting construction pending
archeolopcal investigations (rejected for being submitted too late as a practical matter) and a,

[ general objection to the use of the " single failure" criterion in the plant's design (rejected under
| 10 CFR 2.758 as an impermissible chauenge to Co====% regulatices). See 9 NRC at 323.

uAs accepted by the Board, this included two of the Coalition's contentions.
- - - HAs accepted by the Board, these =- i issues raised in one of the Coalition's,

contentions,

s

( %.
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4. De first round of discovery.

(a) Requests. The staff, the applicants and the Coalition all made
timely requests for discovery.'' The stafTsought the Coalition's answers to a
number ofinterrogatories directed to the ten contentions the Coalition hade

--
I sponsored, together with two " general interrogatories" asking for the

identity ofits proposed expert witnesses and for information about their
expertise, planned testimony, and supporting documentary evidence. The,

staffs "First Round" of interrogatories to the Coalition appears in'

Appendix C.
The applicants also served interrogatories on the Coalition. These were

similar in form to the staffs. ney consisted of about 150 specific questions
directed to admitted contentions and " general interrogatories" seeking the
evidentiary basis for the Coalition's answers, together with a " followup"
interrogatory about expert vitnesses. The applicants' interrogatories, unlike
the stafts, covered all the anitted contentions and identical sets were
served on all intervenors. The applicants' "First Set" of interrogatories
appearsin Appendix D.

The Coalition's discovery demands of the staff and of the applicants
included not only interrogatories but also requests for large numbers of
documents, including transcripts of Commission meetings,"all correspon-
dence" on certain topics, and reports on the accident at nree Mile Island.
The Coalition's "First Round Discovery Requests" appear in Appendix E.

(b) Responses. On June 29th, the Coalition provided eight pages of
responses to the staffs first round ofinterrogatories but answered none of

_

the applicants'. Instead, calling them " extraordinarily burdensome, oppres-
sive and utterly pointless," it sought a protective order. As grounds for that
relief, the Coalition pointed to the number ofinterrogatories applicants had
served and calculated that it had been asked to supply "up to a total of 2700

separate answers." Stating that it had neither the time or the resources to

.

respond, the Coalition contended that applicants' interrogatories amounted

|
to deliberate and unneces::ary htrrassment and asked to be excused from
responding to any of them. ;

|
On the other hand, the applicants responded to most of the Coalition's|

! discovery demands by mailing it some of the requested documents and by
making others available for inspection and copying at their counsel's office
in Allentown, Pennsylvania. The applicants objected to two of the
Coalition's discovery requests as seeking information irrelevant to the
matters in controversy or unrelated to the Coalition's contentions.

II

!l

|
MRequests by or to other parties are not relevant to the matter now before us.

. . ,
,

e

..
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O He stafT answered the Coalition's discovery demands with a letter dated
June 27,1979. In it, the staff asserted that the Coalition had not complied I

with the rules governing discovery from the stafT (sce at 323, supra ) and
,

therefore that it need not respond to those demands. The staffletter went i
on, however, to inform the Coalition thct the documents and information

( sought were available for inspection and copying in the NRC Public
'''

Document Room (PDR) in Washington (or in Harrisburg, Pennsylvania,
for information involving the Three Mile Island facility). Any NRC
documents not there, the letter represented, woild be made available at
stafT ccunsel's office in Bethesda, together with any relevant non-NRC
documents that the Commission possessed, provided that the Coalition
specified the ones it could not locate in the public document rooms. He
letter also told the Coalition that many of the reports it had requested were
contained in published documents and explained where these could be
purchased. Finally, the staff objected specifically to a few of the Coalition's
discovery demands.

(c) Motions to compel discovery. He staff complained that the
Coalition's answers were evasive, incomplete, dilatory and unresponsive,
and moved on July 13th for an order directing that intervenor to
supplement its interrogatory responses and putting it on notice of the
consequences of not doing so. nree days later the applicants moved to
compel answers to their interrogatories on the ground that the Coalition's
blanket objection to them was unjustified.The applicants denied that their
interrogatories were unduly numerous and insisted that they sought
relevant and necessary information. Their motion papers acknowledged~

, instances where Coalition answers to stafT interrogatories had furnished

| some of the information applicants also sought and withdrew four
'

interrogatories for that reason.
(d) De Ucensing Board's rulings. In an August 24th order explaining its

; actions, the Board ruled on the various discovery motions. It denied the
Coalition's motion for a protective order, on the ground that a general
objection to all applicants' interrogatories was legally insuflicient basis for
such relief, and granted the o3er parties' motions to compel discove y. The
Board gave the Coalition two more weeks either (1) to answer the
applicants' interrogatories and supplement its earlier responses to the staff
or (2) to file specific " reasons why each discovery request [was] objection-
able to it."

i

i

!

; .c,
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(5) Further iw=-:-:M1 As we detail in the margin below,'S despite the, ,

HFollowing the Licensing Board's order of August 24,1979, the Coalition on September 10th
; served a "Second Round" of discovery requests on the staff. Although this sought an

4 additional document and more trar. scripts, it was larltely a belated objection to the staffs "first
round" responses. The Coalition complained about the stafTs making documents available for
mspection and copying in the NRC Public Document Rooms rather than maihnr the n to it
without charge. The Coalition stressed that it was participating in the proceedmg "as a public6

service." Because its representatives lived more than 125 miles from either PDR, they could
neither afford to travel to Washington nor to purchase the dNuments, all of which were
asserted to be n~ mary to the Coalition's participation.

Staff counsel responded with a second letter (dated September 13,1979) reiterating its position
(see at p. 325, myra) and adding that furnishmg the materials without charge was a6ainst
Comminaion policy. The Coalition moved on September 24th to compel the staff to do so. The>

staff responded on October 15th stating that the Coalition had not comphed with the rules of
discovery against the staff and, in any event, that those rules only caN for makmg the
documents available for inspecten and copying, as had been done.

f The Coalition responded on September 17th to the Ucensmg Board's August 24th order
compelling it to make discovery. Protesting that order as requiring " detailed and supetitive
responses to unreasonable, burdensome, and unduly oppressive numbers of interrogatories
from the [ applicant and staff],"it renewed its request for a protective order. It contended that
lack of counsel, funds and ==== to documents and transcripts hindered its ability to provide
answers within the established deadlines. (Response, at pp.1-3). It also sought to excuse its

y lack of responses to the applicants' and staffs fdings with the explanation that " personal
- responailehties" and " prior - =ts" had caused its representatives to be absent from

Pennsylvania for most of July and August. In support ofits request for a protective order, the
Coalition set forth specific objections to the staffs interrogatories and y, * :.ted one ofits
earlier responses. However, it continued to dechne either to answer or to object specifically to-

the applicants' interrogatories, once again charactermng them as " extraordinarily burden-
some," and asking the Board either to reduce them to a " rational and defensible number" or to
allow a full year - until September 15,1980 - for the Coalition to answer. (Id at p. 325).

Both the staff (on October 9,1979) and the apphcants (on October 12,1979) moved to dismian
the Coalition from the proceedag for failure to make discovery as ordered.The staff, however,
favored giving the Coalition an additional fourteen days to respond properly. The appbcants
did not oppose that idea, but doubted that a third opportunity was warranted. Both movants
also asked the Bocrd to d. amies contentions raised solely by the Coalition. Intervenor
responded by accusing the staff of" relentless 'd gri harrama=*nt" and obpecting to "the
enormity and viciousness of the Appbcants' demands." ECNP Response to Staff Motions,
fded October 13,1979, at p. 4; ECNP Response to Applicants' Motion, filed October 22,1979,
at pp.1-2.

The Ucensmg Board ruled on October 2% LBP-79-31,10 NRC 597. After detanhag the
numerous additional filings made in the course of what it terms the parties' " procedural
slurmiehmr" the Board observed that the discovery process was not workmg in this
proceeding. Despite its conclusion that there might be grounds to diamiaa the Coahtion, the
Board decided that strict constructaon of discovery rules was inappropriate and that "diamismat
of any of the intervences or their contentions would not be warranted." 10 NRC at p. 602.

~'

} The Board instead lightened the Coalition's obligations by postponing discovery on health and
; safety issues until the end of the environmental phase of the beanng and by excusing an

|
intervenors from answenng interrogatories except on their own contentions. These measures

; left the Coalition obligated to make decovery on only five contentions.
,

ud- |
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The Board acknowledged that by matnng documents available in the public document rooms,
else staff had responded to the Coalition's discovery requests "in accord with NRC rules" 10s

NRC at p. 605. Nevertheless, in an effort to assist the Coalition, the Board urged the staff to
give that intervenor documents where possible and to take other steps to make them available
localty; for example, at the Pennsylvania State University Ubrary in the town of State College,
where both the Coalition's representatives reside. (The Reactor site is some one hundred miles

8 to the east in Salem Township, Luzerne County, Pennsylvania; the local PDR is in Wilkes.
- Barre). Acting on the Boards suggestion, staff counsel forwarded extra copies of sixteen

documents to the Coalition on November 15, 1979 and of five additional documents on
| November 26,1979. Finally, the Board granted all parties an extensson until December 14,

1979 to respond to outstandmg discovery requests.
i

l On November 19, 1979 the Coalition protested the Boarfs latest discovery order, again
~aapaiag that the outstanding discovery requests were unreasonable and alleging that the
Board had demonstrated an " unswerving bias and total inability to conduct a fair beanng."
Contending th6 the Boards order forced it to choose between (1) dropping out of all other
NRC pr-ahnp in order to answer interrogatories in this one or (2) ignoring the Boards

i order in this case in order to keep up with the others, the Coalition once more moved for a
protective order and for reconsideration of the Boards decisionJ1t also asked the Board to
certify the Coalition's dismvery complaints to the Com cission, including a request that the
Ucensing Board be disbanded for " gross incompetence" and reconstituted with a Comnus-
sioner as a member.

Both the apphcants and staff opposed the Coalition's motion for the reasons given in the
Lacensing Boar &s October 30th decision (LBP-79-31,10 NRC 597); the staff also opp sed the
request for certification.

The Ls~anng Board denied all of the Coalition's requests on December 6,1979. It found them
to be " disrespectful in tone, inaccurate and misleading in content, and frivolous in all
respects " However, because the stafra Final Environmental Statement had been delayed, the.

| Board extended the period for discovery responses, this time until January 18, 1980. Noting
that the October 30th order had granted the Coalition " considerable relief" from outstanding
disc 0very obligations, the Board questioned the intervenor's " ability to contribute to the.-

substantive resolution of the issues it [had] raised" and suggested that "perhaps the
organmtion [had] spread itself too thin and should not be attempting to participate in [so
many] pr=~iinp at once."(Order, at pp. 5-6).

On January 18th,"with strong protest " the Coalition answered appbcants' interrogatories on
the five contentions specified in the Bmrss order, which it termed " unjust in the extreme."
The apphcants, countering that the Coalition had either not answered or inadequately
answered many interrogatories, moved on February 4th to compel further answers and to
prohibit the Coalition from litigating three ofits contentions. The Coalition then requested a
prouctive order on February 19,1980 to guard against "further requirements to reanswer,"
contending that it had responded adequately and in good faith.

The staff also bebeved that the Coalition's discovery responses were deficient and on February
25,1980 supported the applicants' motion to exclude it from introducing direct testimony, but
opposed the effort to prohibit the intervenor from cros&W ==

In view of the severity of the proposed sanctions, the Ucensing Board scheduled a preheanng
conference on March 20,1980 to consider them. Order Setting Pr".heanng Conference, dated
February 22,1980 (pubhshed at 45 FR 13239 (February 28,1980)). Before that argument was
held, the Coalition filed its March 15th request to the Comm= ion. It is this request that was,

i referred to us for resolution and with which this opuuon deals (see at p. 320, nymr ).
!
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Board's orders the t''oalition persisted in its refusal to answer the applicants'
interrogatories, reiterating that their large number made responding unduly
burdensome. The Coalition, on the other hand, asked the Board to order
the staff to mail free copies of all the documents it had demanded to its

| representatives, asserting that it could afford neither to purchase those
'

documents nor to send its representatives to the Public Document Rooms
to inspect and copy them.

He applicants and staff then moved to dismiss the Coalition from the
proceeding and to strike its contentions for failure to make discovery. In a
series of rulings explaining its actions, the Licensing Board denied that
relief. Instead, the Board allowed the Coalition to limit its responses to
those discovery demands related to its own environmental contentions and
defened !?n Ccalition's obligation to answer interrogatories on its health
and safety contentions (including those involving combined environmental
and safety issu.es) until after the environmental hearings. LBP-79-31,10
NRC 597 (1979); Order of December 6,1979 (unpublished); Order Setting
Prehearing Conference (published at 45 FR 13239 (February 28,1980)). As
a result, the Coalition was left to answer interrogatories on five (rather than
eighteen) contentions and its time for doing so was in effect extended atu

this point frora early September 1979 to mid-January 1980.
In passing on the Coalitior.'s requests, the Licensing Board acknowl-

edged that by makmg documents available in the PDR's the staff had
complied with Commission rules. Nevertheless, the Board encouraged the

*
staff to send the Coalition free copies if possible. He Board also asked the
staff to make other materials available to intervenor's representatives in
State College, Pennsylvania - where they reside - rather than in the local
PDR that had been established in Wilkes-Barre, near the facility site, some
100 miles to the east. (He staff complied with the Board's request, if not
entirely to the Coalition's satisfaction).

He Coalition then answered some of the interrogatories as order (albeit
with " strong protest.") Both the applicants and staff deemed those partial
answers inadequate. Once more they moved to compel fuller answers or for
sanctions; the Coalition in turn asked for a protective order excusing it
from responding further. The Licensing Board's call for a prehearing
conference on those motions triggered the Coalition's petition (now before
us) to the Commission (see at 320, supra ).

| De Board below thereafter denied the sanction requests, specified which
of the Coalition's interrogatory answers were adequate, and allowed that

-- "As explained in fn.12, mynr, Board-secepted contention 4 on need for power subsumed two
of the Coalition's contentions deahng; with that issue; its re'anrning discovery obligations

I concerned six contentions as onginally submitted or five as designated in the Board's order of
March 6,1979. (1.BP.794,9 NRC 291).'

;

:%.
'
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intervenor until May 1,1980, to supplement those that were not. LBP-80-
13,1I NRC 559 (1980). He Coalition filed additional answers on that date- . . ,

and more on May 20th; neither the applicants nor the staff touched on the
adequacy of those answers in the subsequent briefs we called for in ALAB-
593, supra.1I NRC at 763.,

m. . i
| III

We perceive three main themes in the Coalition's complaint: First,
that the applicant unfairly asked it to answer " excessively large numbers of
interrogatories"; second, that the Licensing Board failed to protect it from
that " abuse" of the discovery process; and, third, that as "public-interest"
litigants they were unfairly dis dvantaged by the Commission's discovery
rules. We discuss each in turn.

1. He ===M oflat - w'

(a) He Rules of Practice (like the Federal Rules on which they are
based) set no limit on the number of interrogatories parties may ask one
another, provided that they relate to the issues in controversy.10 CFR
2.740(b)(1). He Coalition's petition does not argue that the interrogatories
it objected to are irrelevant; it complains of their number. He Coalition
asserts that its " mere dozen contentions" were unfairly met with " fully

, 2,700" interrogatories from the applicants."
k He Coalition's complaint can neither be accepted nor rejected on the

basis of those two figures. It is, to be sure, literally true that the Coalition
~

submitted twelve contentions (of which the Board admitted ten). But a
single contention can cover many subjects for inquiry; such is the case with
the Coalition's. For example, the intervenor's first contention (rephrased;

and shortened by the Board) concerns the effect on human health of the
urar.ium fuel cycle and appears in the margin below.'8 Even a cursory
reading suggests ten legitimate subjects for inquiry subsumed in it; i.e., (1)

8' Coalition's " Request to the NRC c- ~=;," dated March 14,1900, at 6.
"I. The quantity of redon-222 which will be released during the fuel cycle required for thei 's

| Susquehanna facility had not been, but abo ad tw adequately assessed. The
radiological health effects of this radoo should be estimated and these estimates
factored into the cost-benefit balance for tae operation of the plant.

The radiological health effects of all iratopes other than raden-222 which will be
released during the fuel cycle required for the Susqi=hanna plant have been
ausrepresented and underestimated. In particular, the health effects of each long-
tived isotope which will be relee ed from the fuel cycle for Susqiwkanna should be
reassenmed. The appropriately 4termmed effects must be factored into the cost-
benefit halanew for the operation of the plant." 9 NRC at 298.

The longer form of the contention as initially submitted appears in Appendix A. Mf5 at341.

1
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the quantity of radon releases attributable to fabricating fuel for the plant;
(2) how that quantity was assessed; (3) the health effects attributable to it;
(4) how those efTects influence the NEPA cost-benefit balance; (5) the other

---

'g isotopes released in the fabrication process; (6) the quantities of those
isotopes; (7) their health effects; (8) and (9) how and by whom those effects;

have been misrepresented; and (10) how those efTects t.ifluence the cost-
benefit balance.

The radiological health and safety contentions are similarly multi-'

layered. For example, the Coalition asserts the existence of " numerous |

| design deficiencies" in the plant's nuclear steam supply system that render
the facility unsafe to operate.'' Even as rephrased and shortened by the
Board for purposes oflitigation, the contention has four subparts and each
raises one or more serious allegations.20

This multiple structure typifies all the Coalition's contentions. (See
Appendix A, infra). Titis is no criticism; safety questions involving nuclear'

power generation can have many facets. Our point is that the Coalition's
references to its " mere dozen" contentions understam the number and
complexity of matters it raised. Without attempting to quantify those
matters precisely,it is fair to conclude that the Coalition's figure is low by
at least a factor of five.

We stress again that there is nothing wrong with raising a great many
| issues. But the courts have long recognized that parties are entitled to

discover all matters not privileged that a:nd to support or negate the,

allegations in the pleadings, or which are reasonably calculated to reveal
such matters." It is therefore against the number and nature of the issues

pSee App. A, infra at 345-346.

8'"7. The nuclear steam supply system of Susquehanna I and 2 contains numerous
generic design denciencies, some of which may never be resolvable, and which,
when reviewed together, render a picture of an unsafe unclear installation which
may never be safe enough to operate. Specincally:

a. The pressure suppression contamment structure may not be constructed with
sufficient strength to withstand the dynanuc forces r=alaad during blow'own.

b. The crackmg of stamless steel piping in BWR coolant water environrunts due
to stress corrosion has yet to be prevented or avoided.

c. BWR core spray nozzles arca== tly crack, a problem which reduces their
effectiveness.

d. The abil.ry of Susquehanna to survive anticinated tranaents e,ithout scram
-'

(ATWS) remams to be demonstrated. In this regard, reliance on probabilistic
numbers, as 10'per year,is unwise and unsafe."

88Where discovery requests "are relevant directly to the issues raised by the pleadags they
; cannot be attacked." Sandre Mfg. Conpany v. Jto4m med Naar Conyery, 24 FRD 53,57 (N.D.
| POOTNOTE CONTINUED ON NEXT PAGE
j M
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actually raised, not a count of formal contentions, that the reasonableness
of applicants' discovery requests must be balanced. And that number is, as-

noted, substantially greater than the Coalition's petition indicates.
(b) The applicants did not submit 2,700 separate interrogatories. |

Rather, they served a set of questions divided into sections corresponding to
_ . . . the contentions. He Coalition terms these the " basic" interrogatories.

Coupled with them were four " general interrogatories" designed to elicit the
foundation for the answers given to the basic interrogatories. The 2,700
figure is the Coalition's computation; its June 29, 1979 response to
applicants' interrogatories explains the derivation of that figure: "The
[ Applicants'] basic questionnaire has about 150 questions and parts therecf.

[T]he insidious nature of the problem lies in the four ' general interrogato-
ries,' composed of a total of eighteen parts, and the Applicants ask that

| each of the 150 questions also be answered with respect to the eighteen
' general interrog stories.' This would require up to a total of 2,700 separate
answers."(ISO multiplied by 18).

(i) Turning first to the " basic" questions, it is' apparent that the
Coalition counted its contentions by one method and the applicants'
interrogatories by another. Each contention was one unit regardless of the
number ofissues it raised; the interrogatories, however, were broken down
into constituent parts for purposes of enumeration. The Coalition's

.

assertion that the applicants had asked 150 " basic" interrogatories about its
' " mere twelve" contentions rests on this basis.

An " apples and oranges" approach of that sort is not very enlightening.
*

A different picture emerges if one compares like and like; e.g., the number
of contentions against the number of basic interrogatories - 12 vs.18, or
the approximate number of issues raised by the former against the
individual questic in the latter - 60 v.150. But the fairest test is to
compare the contentions themselves with the corresponding " basic"
interrogatories; i.e., Appendix A with Appendix D. We have done so and
are satisfied that the basic interrogatories relate to the matters in
controversy and are not unreasonable in number.n (By our count they
average roughly ten per contention).

(ii) His brings us to the heart of the Coalition's dissatisfaction over the
number of contentions - the four " insidious" general interrogatories

FOOTNOTE CONTINUED FROM PREVIOUS F AGE

( Ill,1959); Brownang King Capany v. Eroiming King and Cmpery, 5 FRD 386,387 (E.D.
l Pa,1946); accord Kainz v. Anhnorr.AuscA lac,15 FRD 242 (N.D. III,1954); DuBou

| Arcwing Company v. United Stater, 34 FRD 126,127 (W.D. Pa,1963).

}
#This does not mean that all 150 were flawless. We do not reach that question because the

*

i,
Coalition filed no specifu: obpections to any of them." .

.

. - .
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"' (reprinted in the margin below).u Here again, the Coalition's use of

statistics is questionable. It is simply not the case that all four general
interrogatories apply to each basic interrogatory, as the Coalition's total of,

| 2,700 questions assumes. (See at p. 332, supra ). Whethenone, one, two, or
"

all four apply depends on whether an interrogatory answer us based on (1)
documents, (2) studies, (3) research, (4) private communications with
others, or (5) some combination of those sources. We cannot ourselves
quantif, the total number of responses called for because we do not know
the basis for the Coalition's assertions. But it is safe to observe that far
fewer than 2,700 answers were necessary. This appears to be confirmed by
the responses the Coalition finally supplied to applicants' interrogatories in
its filings on January 18th, May 1st, and May 20th of this year.

The use of general interrogatories is a common discovery practice and
the staff also used the technique, see Appendix C. Questions of this nature
are designed to uncover the foundation for answers given to interrog-
atories seeking substantive information The Rules of Practice.

expressly sanction discovery into the claims of an opposing party and

23 Applicants' full set ofinterrogatories appears in Appendix D. The followmg are their four
" general interrogatories."

1. Is your answer based upon one or more documents * 7,'f as:
a. Identify each such document on which your answer is based,
b. Identify the information in each document on which your answer is baad
c. Explain how such informa*. ion provides a basis for your answer.

2. Is your answer based upon any type of study, calculation, or enalysis? If so:
Describe the nature of the study, calculation, or analysis and identify anya.

documents which discuss or describe the study, calculation, or analysis.
b. Who performed the study, calculation, or analysis?
c. When and where was the study, calculation, or analysis performed?
d. Describe in detail the information that was studied, calculated, or analyzed.
e. What were ths results of each study, calculation, or analysis?
f. Explain how such study, calculation, or analysis provides a basis for yc,ur
answer.

3. Is your answer based upon research? If so:
a. Describe all such research and identify each document dian=amg or describing

i such research.
| b. When and where was the research conducted?

c. By whom was the research conducted?
d. Explain how such research provides a basis for your answer.

4. Is you answer based upon conversations, consultations, corrapaaA-a~ or any other
type of communications with one or more individuals? If so:

a. Identify by name and address each such individual.
b. State the educational and professional background of each such individual,
including occupation and institutional affdiations.
c. Desenbe the nature of each communication with each such individual, when it
occuned, and identify all other individuals involved.
d. Describe the information received from each such individual and explain how it
provides a basis foryour answer.

!
Identify each letwr, me'norandum, tape, note or other remrd related to each I

c.
conversation, correspondence, or other ------ h ion with such individual.t
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specifically allow questions concerning such things .4 "the existence,
description, nature, custody, condition, and location of any books,
documents, or other tangible things and the identity and location of persons
having knowledge of any discoverable matter." 10 CFR 2.740(b){l).

We do not suggest that answering the applicants' interrogatories was a
simple task. But the assertion that it "would take months of full time work"
to respondu cannot be credited at face value. The Board below explained
to the Coalition more than a year ago that:

In responding to discovery requests, a party is not required to engage in
extensive independent research. It need only reveal information in its

- possession or control (although it may be required to perform some
tnvestigation to determine what information it actually possesses). Assuming

i truthfulness of the statement, lack of knowledge is always an adequate' response.n

,- Moreove , the interrogatories in large part inquired into the Coalition's
own case. It is therefore not surprising that the Licensing Board gave a cool
reception to a blanket refusal to answer even one of them on the grounds of
" undue burden." Judicial tribunals have long recognized that the party
being interrogated would have to gather such information before trial in
any event; the only burden imposed is to advance that compilation to an
earlier stage.25

The general lack of sympathy to claims of this kind stems from the
nature of modern judicial and administrative litigation. " Pleadings" and
" contentions" no longer describe in voluminous detail everything the

,

parties expect to prove and how they plan to go about doing so. Rather,
they provide general notice of the issues. It is left to the parties to narrow
those issues through use of various discovery devices so that evidence need

IThe apphcants' definition of " documents" is omitted; it appears in Appendix D
* Coalition's " Answers to First Round Applicant laterrogatories," dated June 29,1979, at p. 2.

( 28 Memorandum and Order on Scheduling and D'scovery Motions (August 24,1979) at p. 8
I (unpublished).

8'"If the interrogatories are relevant, the fact that they involve work, reeensch and expense is
not sufficient to render them objectionable (where) much of the information is in the
possession or knowledge of the [ parties to whom they are directed] and must be compded in
their own preparation for trial" UnitedStates v. NYSCO foboratories, Inc.,26 FRD 159,161
62 (E.D.N.Y.1960). "First, the mere fact that interrogatories are lengthy, or that the [ party]
will be put o some trouble and expense in preparing the requested answers is not alone
sufficient to warrant the granting of a protective order. Secondly, the [ party] has not made
specific objections to particular interrogatories; a general request for a protective order is not
sufficient." 17ood v. Margis, 64 FRD 59, 61 (ED. Wis.1974) (citations omitted); accord 17our
Mills ofAsirrice v. Pace, 75 FRD 676 (E.D. Okla.1977); Kaiar v. AnAruser.RuscA lac,15
FRD 242, 252 (N.D. Il1.1954); Wright and Miller, Federal procrke med Precedre (Civil -
1970 ed).,2174 and authorities cited. See also, Moore's Federal Practice, gn, cit. sopra p. 7.a

!
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| be produced at the hearing only on matters actually controverted. This is

why curtailing discovery tends to lengthen the trial - with a corresponding
increase in expense and incovenience for all who must take part?

In this case, the Coalition's pleadings put in issue a substantial number
- - of significant matters. Applicants were aware that this intervenor and -

perhaps more importantly - its representatives are not strangers to NRC
proceedings.28 The latter, though not trained lawyers or engineers, are
experienced participants in Commission hearings. Both hold doctorates in
scientific disciplines and they either are now or were once members of
university faculties. We can find no fault in these circumstances with filing
interrogatories designed to probe thoroughly the basis of the Coalition's
case; it would have been imprudent not to have done so. He assertion that
applicants' interrogatories were filed simply for harrassment is not well
taken; they reflect the number and complexity of the issues raised, not an
abuse of the discovery process.

2. De Licensing Board's discovery rulings.
He gravamen of the Coalition's second plaint is that the Licensing

Board was not evenhanded in ruling on discovery requests. He Coalition's
petition (at p. 2) alleges that the Board below " totally ignored the
Intervenors' requests for clarification as well as for reasonable protection
and relief," while "acquiesc[ing in] virtually every demand by Applicant
and Staff and deny [ing] virtually every request by the various intervenors."

The record does not sustain those allegations. The fact that the Board.

did not grant the Coalition all the reliefit wanted does not perforce mean
that its requests were improperly ignored. For reasons we have already
explained, the Board correctly rejected intervenor's attempt to avoid
answering any of the applicants' interrogatories? But the Board did ca.w
substantially the Coalition's discovery burden. For example,its October 30,

j 1979 discovery order relieved that intervenor of the need to respond to
interrogatories except on its own contentions. That order also postponed all
discovery on health and safety contentions until after the environmental
hearings? Those two steps alone reduced the Coalition's discovery
obligations by two thirds, if not more. Moreover, this relief was granted not
on the Coalition's initiative but the Board's. And the same order gave the
Coalition another six weeks (until December 14, 1979) to answer the
interrogatories?

8'See, generally, Wright and Miller, Federal Practics and Proceerre (Civil - 1970 ed),2001 et
**+
#See the Coalition's Sepwmber 17,19i9 Response (at p.10) to the Order to Compel
Discovery.-

''See p.335. supra.
"t.BP.79 31,.npra,10 NRC at 604-05.
8'/d at 606.
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The Coalition is no more correct in its assertion that the Board's

unhesitatingly acceded to all the applicants' and staffs discovery requests.
On the contrary, those parties' key demands were regularly denied. Their
efTorts to have the Coalition dismissed from the riroceeding end its
contentions disregarded because of its failure to make proper discovery
were rebuffed repeatedly by the Board below.n Even a cursory reading of-

the Licensing Board's October discovery memorandum reveals its keen
appreciation of a volunteer intervenor's plight." If one thing stands out, it
is the Board's sympathetic endeavors to assist the Coalition and the other
intervenors to the limits of its authority." Accordingly, though the rules
called fer staff documents to be made available for inspection and copying
only in the Public Document Rooms, and despite the Coalition's failure to
follow the rules for discovery against the staff, and notwithstanding the
Commission policy then extant against financing intervenors," the Board
urged the staff to make "as much effort as possible. to assist the intervenors
in obtaining the relevant information they seek to develop their positions to
the fullest possible extent." Indeed, it went so far as to suggest ways this.
could be done, e.g., by lending documents and transcripts to intervenor's
representatives, giving them extra copies unneeded by the stafT, and setting
up an additional local Public Document Room in State College, Pennsylva-

f
82See, e.g., LBP.79-31, supra,10 NRC at 602; and the discussion in (n.15, sipra.-

82For example, the Board noted that "we have clearly been apprised of the tremendous burden,
both financial and in terms of time, which participation in a proceeding like this entails.
Despite the neutrality of the Commission's discovery rules in their apphcation to various
parties, the effect of these rules is to impose vastly varying burdens on volunteer participant,
on the one hand, and Applicants or governmental participants, on the other, whose efforts are
funded by ratepayers or through taxes." 10 NRC at 603.
5'Thus the Board wrote that "we are aware that at least one of the intervenors here -[the
Coalition) - is actively participating in other on. going licensing proceedings, including that
involving TMI.2. It appears that imposition of extensive discovery obligations in the near
future on ECNP, at least, would seriously compromise that party's ability to contribute to the
resolution of issues not only in this proceedang but in several others. We are aware, of course,
of the Appeal Board's recent declaration - made with respect to at least one of the very same
persons who is representing ECNP in this proceeding - that 'any individual undertaking to
play an a-tive role in several proceedings which are moving forward simultaneously is apt to
find it necessary from Gme to time to expend extra effort to meet the prescribed scheddes in
each case.' PAdadelphia Electric Corryany (Peach Bottom Atomic Power Station, Units ' and
3), et at, ALAB-566,10 NRC 527,530 (October I1,1979). But that does not mean t at a
Board cannot, or should not, take into account obligations imposed by other proceedig,s in

| establishing its own schedules. We are doing so here to the extent we believe that modification
; of our previously established schedules will have no effect on our ability to bring this
I proceedisg to a timely conclusion." 10 NRC at 604.

*

\ **See, Financial Assistance to Participants in Comrrussion Procee&ngs, CLI.76 23,4 NRC 494

! (1976).
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nia - where the Coalition's representatives reside - some 100 miles distant
from the plant site."

To be sure, the Board's patience was tested when the Coalition, in lieu of
5 answering the remaining interrogatories, used the extra time allowed it for

- ' that purpose instead to file a pleading attacking the Board's integrity,
g complaining that it had been given only " hollow" relief, and renewing its

demand to be excused from making discovery on grounds twice previously
rejected.37 The Board's reaction was firm but judicious: it pointed out
errors in the intervenor's position, explained once again why the reliefit
sought was unwarranted, cautioned it against the use of intemperate
language - and found cause to extend the Coalition's time to answer the
interrogatories to January 18.1980.se And when, after the Coalition finally
answered some of the interrogatories, the other parties moved for sanctions
on the ground that those answers were not adequate, the Board did not rush
to grant that relief. Instead it scheduled a prehearing conference in order to
deal with the problem in a face-to-face meeting rather than on the papers
alone. (At this point the Coalition sought to bring its complaints to the
Commission). When the Boa.4 eventually ruled on those motions, it once

| again refrained from dismissing the Coalition or expunging its contentions,
but allowed 1 tat intervenor yet more time to supplement its interrogatory5

answers. In the end the Board gave the Coalition .mtil May 1980 to answer
interrogatories filed in May 1979. LBP-80-13. supia. II NRC 559.

What emerges from the farrago of motions, objections, and rulings is a*

difTerent picture than the one the Coalition paints. It reveals an intervenor

! "As for the Staff. the position it has taken requiring the various intervenors to go to the8*

Washington Public Document Room, or the local Pubhc Document Room. to view certaini

documents, or ahernatively to purchase them, is also in accord with NRC rules.10 CFR
2.740(f)(3): 2.744; 2.790. But following the strict letter of those rules appears to impose
unnecessary burdens on the intervenors. In our Special Preheanng Conference Order we
urged the Staff to arrange for the intervenors to be able to utilize the transcripts of this
proceeding normally placed in the local Public Document Room for temporary penods away
from that location. LBP-79-6. 9 NRC at 328. Apparently that result has not been achieved.
The Stafr has however, arranged for an additional copy of the transcripts to be placed in the
Pennsylvania State University Library. It also temporanly loaned one o(its own copies to
ECNP. Although we commend the Staff for these latest actions. we would urge it to continue
to attempt to arrange for temporary, short-term intervenor use outside the document room of
documents in the local Pubtic Document Room. We also are urging the StafT to take certain
other actions, as hereinafter desenbed. We would hope that, consisr with NRC rules, as
much effort as possible could be made to assist the intervenors in obtaining the relevant
information they seek to develop their positions to the fullest possible extent." 10 NRC at 605.
8'Anong other things. the Coahtion referred to the Board's rulings as a "bollow and empty
gesture." le accused the Board of joining the applicants and staff in " creating a vicious*'

precedent" for better-financed parties to force intervenors from the proceeding. and allowing
an " inquisition-hke" proceeding. Cc.ahten Response of November 19,1979 at pp. 7.10.
aorder of December 6.1979 unpublished).t

337
.

- - - - . . .

W

_ _ . _ _ _ _ _ _ _ _ . _ _



i

._- _ _ . _ . _. .

._ :

\

'

O
. laboring under a serious misconception of the nature and purpose of
discovery and ofits rights and responsibilities as a litigant. For example, the
Coalition repeatedly insisted that its rights were improperly abridged
because the parties did not mail its representatives all the documents it

j demanded." But the Commission's rules, like the corresponding Federal,

._ Rules, simply do not impose that requirement. A demand for documents is
satisfied before the Commission as in court by producing them for
inspection and copying.*

The Coalition also appears to consider discovery a means by which an
applicant caa shift its burden of proof to an intervenor.a The Licensing
Board had correctly explained to the intervenor, however, that the
applicant needs discovery to prepare for trial:

The Applicants in cular cany an unrelieved burden of proof in
Cn=mkdon pr gs. Unless they can effectively inquire mto the
position of the intervenors, dischargmg that burden may be tmpossible. To
permit a party to make skeletal contentions, keep the bases for them secret,
then require its adversaries to meet any conceivable thrust at hearing would
be patently unfair, and inconsistent with a sound record.c

In that same order the Board stressed that "[a] party may not insist upon his
right to ask questions of other parties, while at the same time disclaiming
any obligation to respond to questionsfrom those other parties."#

Regrettably those le uns did not take hold, for that is what eventuated
here. We have examined every one of the Licensing Board's discovery
rulings carefully. The Board neither abused nor countenanced the abuse of*

intervenor's rights. R.ither, its actions exemplify a steady, patient course
designed to move the proceeding along without allowing potentially
important issues either to slip by the wayside or to lose active supporters in
the hearing. If the Board favored one side over the other on occasion, it was
not the Coalition that had cause to complain.

3. De Coalition and the discovery rules.
The Coalition's fdings evidence a belief that a "public interest" litigant

| with limited finances may disregard key provisions of the Rules of Practice.
Simply as a matter of fairness, a licensing board may not waive the

8'See, e.g., Coalition's Response of October 13,1979 at 3.
*10 CFR 2.741. 2.744 and 2.790; Rule 34, Federal Rules of Civil Procedure.
*See, e.g., the Coalition's " Request to the NRC Commissioners" of March 14,1980 at 8.
* Memorandum and Order of August 24,1979 (unpubbshed) at 6, quoting from Nor:Aern
Stater rowr Company (Tyrone Energy Park, Unit I), I.BP-17-37,5 NRC 1298,130041 (1977)
(citation omitted).
*M at 10, quoting from Ogshore Powr Systems (Floating Nuclear Plants), LBP-75-67,2 NRC
813,816 17(1975).

_

.

- . . - --

;

i

.



_ __

|

!

_. . ._ _ __._ . . _ . . . j
,

1

9
discovery rules for one side and not the other. To be sure, participation in

.g Commission proceedings can be burdensome and time-consuming - as-

(g'
'

can be any complex litigation. But neither the Rules of Practice in general
nor the discovery rules in particular were the root cause of the Coalition'si ,

' - % unsatisfactory responses to legitimate discovery requests. There are other
public interest litigants in this proceeding;" by and large they succeeded in

'

responding after the Board explained to them what making discovery called,

( for.
The Coalition's dimculties are of difTerent origin. First. the organization

and its representatives have undertaken to participate in four separate
Commission evidentiary proceedings running simultaneously: the Three
Mile Island Unit i Restart proceeding; the evidentiary proceeding on radon

! releases: the Three Mile Island Unit 2 cases involving aircraft crash
! probabilities: and this one." Even experienced lawyers with ample

resources behind them would be hard put to manage that load. It therefore
comes as no suprise that intervenor's " lay" representaives are having
dimculty doing it. ncir participation has been similarly dificient in at least
one other of those proceedings. Most of the Coalition's contentions were
dismissed for failure to make discovery in Metropolitan Edison Company
(Three Mile Island Station, Unit No.1), LBP-80-17,1I NRC 893 (1980)
(Restart).,

| But it is not only that the Coalition has taken on more cases than it can
handle. Its papers also evidence a failure to understand basic discovery

*

tenets. A litigant may not make serious allegations against another party
and then refuse to reveal whether those allegations have any basis. His,
however, is what the Coalition attempted to do. For example,it responded

' to a motion to compel discovery with the assertion that:

[T]he issues raised in contention are matters about which the Applicant and
Stafr should be well prepared already, if the license is to issue, regardless of
whether or not the Intervenors can supplement their initial responses to
interrogatories. In an Operating License proceedmg,it is the business of the
A licant to prove it is entitled to a license. It is the responsibility of an
A licant to take whatever preparatory measures it deems appropriate to
jus fy its claim that it should be granted a license. He Intervenors are not
paid consultants of the Applicant. If this Applicant cannot prepare its case

| without the assistance of these Intervenors, then certainly the license should
not issue.

Similaely, the taxpayers have gone to great expense to provide the
Commission with ample Staff resources to evaluate whether or not the
Applicant is entitled to a license. De taxpayers are not paying these

-- Intervenors to prepare the Staff for its role in tlus proceedmg. Further, even

"See fn. t0,myra.
*See fn. I, apa

C4 Imh
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O if the Comminion were to grant these Intervenors fmancial assistance as
requested, the role of the Intervenor in the licensing proceedmg is to provide
a check and balance to try to ensure that the pubbc health and safety are-

protected. By no means, under any circumstances,is it the responsibility of
these or any other intervenors to assist the StafTand Applicant in preparation
for this proceeding."

" - ^ '

The Coalition's understanding of an intervenor's role is simply wrong.
To be sure, the license applicant carries the ultimate burden of proof." But
intervenors also bear evidentiary responsibilities. In a ruling that has
received explicit Supreme Court approval, the Commission has stressed that
an intervenor must come forward with evidence " sufficient to require
reasonable minds to inquire further" to it.sure that its contentions are
esplored at the hearing." Obviously, interrogatories designed to, discover
what (if any) evidence underlies an intervenor's own contentions are not

-

out of order. The record before us indicates that the Coalition's failure to
answer them is not principally attributab!c to a lack of resources. Rather, its
refusal to respond stemmed i) larger measu-e from its erroneous ideas
about an intervenor's role and obligations in NRC proceedmgs - and the
fact that its representatives took on far more cases than they could
reasonably handle.

,

In sum, the Coalition's complaints are not substantiated by the record
and the reliefit seeks must be denied *

It is so ORDERED.

~

FOR THE APPEAL BOARD

I
| C. Jean Bishop

Secretary to the Appeal Board

" Coalition Response of September 17,1979, p. 7.
"Conswners Powr Company (Midland Plant, Units I and 2), ALAB.283,2 NRC 11,1718
(1975), on reconsideration ALAB-315,3 NRC 101 (1976).
"Conswners Powr Company (Midland Plant, Units 1 and 2), CLI.74 5,7 AEC 19,30 32 and
fn. 27 (1974), reversalsub nost JescWiman v. NRC, 547 F.2d 622,628 (D.C Cir.1976), avversed
and remanded su nont Vermont Yanke Nuclear Powr Corp. v. NRC, 435 U.S. 519,553 54
(1978).
*We have not considered the Coalition's request to place a Com==ioner on this ticensing
Board. That reliefis beyond our power,10 CFR 2.721, and in any event is otmously a doenmon
for ther==i-a itself.n

On July 25th of this year the r==!=6= amended the Rules of Practice to afford parties
(other than the applicant) to hcensing proceedings a beanng transcript and certain copying
services without charge. 40 FR 49535. This is not the relief the Coalition seeks here.

,
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APPENDIX A. ,

Statement of Contentions and Their Bases (Filed by the Environmental

..

Coalition ce Nuclear Power on January 15,1979).

1. Petitioners contend that the analysis of the effects of the uranium fuel
cycle on human health from the beginning to the very end of the fuel cycle,
have been seriously misrepresented and underestimated. In particular, the
health consequences of the long-lived isotopes (long compared with plant
lifetimes) have yet to be considered for the " full detoxification period" of
each and every long-lived isotope released, or caused to be released to the
environment, by the operation of Susquehanna (See NRDC v. NRC, 547
F.2d 633,639 at };. n.12). Isotopes such as Tc-99, Se-79, I-129, Cs-135, and
the alpha-particle emitters have, to date, eluded full environmental analysis
by those responsible for such analysis.

2. Petitioners contend that the cost-benefit analysis performed by the
Staff and Applicant is wholly falsified. This cost-benefit analysis does not
represent an analysis " conducted fully and in good faith" (See Calvert
Clifs' Coordinating Committee v. USAEC, D.C. Cir.,197l, at p.1I).
Instead, the analysis conducted was designed to arbitrarily reduw environ-
mental and health costs while simultaneously inflating alleged benefits. In
particular, radiation exposure from various isotopes, both short and long-
iived, is compared with various background sources of radiation exposure.,

Yet no justification has thus far been advanced for companr.g any cost
attributable solely to the operation of Susquehanna with cos*2 attributable
to background radiation sources which exist independent'y of the Susque-

'

hanna reactors. In addition, this comparison of radiation attributable to
|

Susquehanna with background radiation distorts completely the cost-
benefit analysis of Susquehanna because the beneift side of the analysis
received no such comparison. No comparison of the energy generated by
Susquehanna is made, for example, with the solar energy incident on the
United States. Further, the analysis is faulty because it neglects completely
the health costs due to all of the long-lived radioactive isotopes released, or
caused to be released, to the environment by the operation of Susquehanna.
After all, "The Commission's pdme area of concern in the licensing
context...is public health and safety"(Vermont Yankee v. NRDC, U.S. at p.
28, 1978).

3. Petitioners assert that known and assured reserves of uranium are
| insufficient to supply the lifetime fuel required for Susquehanna 1 and 2 in
! a growing nuclear economy. The historic growth rate for nuclear generated
i electricity, a measure of uranium consumption, is about 32% annually, for

the years 1%I through 1977. Even if this growth rat: drops more than in
,

&
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half to 15%, all of the estimated reserves of urm.ium will have been

'

consumed prior to the end of the thirty year life of Susquehanna I and 2. As'

a result, much higher fuel prices will result, and environmental damage will
increase greatly with the mining of ever lower grade cres. He problems of
disposal of mill nilings, now deemed trivial by some, will rapidly mount.

..
Yet no environmental impact assessment has been made of the interrelated
fuel supply-mill tailings problems as uranium is consumed, as these
problems pertain to the entire operational lifetime of Susquehanna.

4. Pctitioners contend that there is no need for Susquehanna. The
information supplied by the Applicant shows that, with very modest

,

increases in electrical energy conservation efTorts, all of the r,eed for
Susquehanna 1 and 2 will disappear completely. Applicant's Environmental
Report (ER, at p.1.1-2) gives load growth ranges. Table 1.1-15 of the ER
shows that at the Very Low Growth rate scenario, the entire output of
Susquehanna 1 and 2 will be available fo; sale outside the service area of
the Applicant as the units come on line. The conservation programs
suggested by the Applicant are not designed to encourage either meaningful
energy conservation or emeient energy use. Instead, these programs are
aimed at encouraging continued electrical energy usage, regardless of
whether electricity is the most emeient form of energy for thejob at hand or
not. The Applicant has not considered the alternative to Susquehanna, as
required by NEPA, of more strict energy conservation measures. For

.
example, there is no comparison of cost for upgrading the thermal

' insulation in existing residences and commercial buildings in the service
vea of the Applicant with the cost to complete the Susquehanna plant. He+

discussion of the Applicant's anticipated load growth is based on increased
use of electricity for space heat in residences and commercial establish-
ments, together with the continued practice of over-use of electric lighting,
both for indoor use and for advertising and display.

In addition, the Applicant presents no discussion of the negative impact
of increased electrification of industrial operations (through "moderniza-
tion," to $ccome more "emcient") upon employment. His impact is readily
seen by comparing the number of workers needed to achieve a given output
of an "inemeient" plant with the employees needed in a modern, emcient,
mechanized plant to achieve the same output. The Applicant thus grcssly
underestimates the unemployment created by the Applicant in its service
area.

5. Petitionars contend that the models used to calculate individual and
population doses are inaccarate and obsolete. nese deficiencies are
compounded by the arbitrary selection of data for the purpose of
underestimating radiation doses. In particular, the milk transfer coemcient
for iodine has been underestimated (See Heahh Physics, 35, at p. 413-16,

,
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1978). In addition, these models use factors which convert alpha-particle,

'

dose in rads to rems which are far too low (See Health Physics,34, at p. 353
'

60,1978), and which underestimate the radiation effect, on a per rad basis,

M# ,
for the very low energy beta and gamma radiations, as from H-3 r<nd C-14*

(See Health Physics, 34, at p. 433-8,1978). Furthermore, the entire set of
radiation standards is based primarily on the data from Hiroshima and
Nagasaki, where the dose received by survivors were essentially instanta-
neous. For radiation effects from the entire uranium fuel cycle, as will be
caused by the operation of Susquehanna 1 and 2, the doses received both by
workers e.nd by members of the public will be low doses delivered at, in
general, Jow doses rates. The bomb blast data have no demonstrable
relevance to this chronic, low dcse situation. See Health Physics, 33, at p.
369-85,1977, and British JoumalofCancer,37, at p. 448-51,1978.

6. Pernioners contend that the analysis of alternatives, as required by
NEPA and the Commission's rules, is woefully inadequate and incomplete.
This analysis does not consider serious efTorts at energy conservation, end
use efficiencies, or 'what have come to be known as "Second Law'

Efliciencies." In addition, no discussion has been presented concerning the
health benefits of energy conservation in conjunction with the conservation

|
alternative to Susquehanna. There has also been no comparison of the
health costs attributable to the cperation of Susquehanna with those of not,

operating Susquehanna. Only with these types of comparison can the true
~

health cost of Susquehanna be evaluated.,

Solar energy in any of its various forms is not considered as an
| alternative to Susquehanna. By ignoring this commonly used alternative

energy source, the Applicant is hoping to prevent home use of solar heating
and hot water applications. Further encouragement of reliance on expen-
sive electrically operated mechsnical heating and cooling devices, like heat
pumps, in the name of energy conservation, seems to defeat not only energy
censervation, but also the development of solar energy. The primary
beneficiary of this defiance of NEPA is.the Applicant.

7. Petitioners contend that emergency response and evacuation plan-
ning by the Applicant, the Director and StafTof the Office of Radiological
Health of the Pennsylvania Department of Environmental Recurces, the
State and County Civil Defense Agencies, and others responsible for
protection of the health and safety of the public in ths event of a
radiological emergency affecting the population beyond the site boundary
of Susquehanna is not complete and sufTicient to assure prompt notification
and evacuation of all areas in which persons may be exposed to radation, . . y

y doses in excess of those permitted by existing radiation exposure standards,

for the general public and Protective Action Guides. The recent Planning
}, Basis Report of the NRC and Egvironmental Protection Agency (NUREG-

*
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0396/ EPA 520/1-78-016, December,1978, at p. 5) notes that "more specific
guidance with respect to accidents whose consequences would be more '

severe than the design basis accidents explicitly considered in the licensing
process [is) appropriate."

In view of the Nuclear Regulatory Commission's expressed reservations
sbout the reliability and validity of the probability estimates in the Reactor
Safety Study, WASH-1400 (See, e.g., NUREG/CR-0400 and NUREG-
0336/ EPA 520/1-78-016, at pp. I-6 through I 10, including notes at pp.1-8
and I-9; see also transcript of the December 21,1978, and subsequent NRC
Commissioners' meetings and Commissioners' draft policy statements on
WASH 1400), and in view of the explicit limitation of the validity of the
Reactor Safety Study's analyses through the year 1980, prior to the
operation 6 lifetime of Susquehanna 1 and 2, Petitioners contend that no
probability analysis exists to justify the Applicant's and Stafl's failure to
address the full consequences to the plant and to the genetic and somatic
health and the safety of the public and the full long-term costs of property
damage of the design basis accident (including sensitivity analyses) and of
ac.idents more severe than the design basis accident. Petitioners contend
that no operating license for Susquehanna I and 2 should issue until $e
Applicant, Commonwealth, Luzerne County, Salem Township officials and
any others sharing responsibility for public health and safety have prepared
and tested - with drills that include participation of all of the potentially
afrected public - emergency preparedness and evacuation plans for the
design basis accident and for worst-case (Class 9) accidents. Risk analysis is
incomplete and inadequate to comply with NEPA and the Commission's-

mandate under the Atomic Energy Act of 1954, as amended,in the absence
of full analysis of both the probability and consequences of worst-case
accidents. The existing studie. of disaster response are inadequate to
demonstrate,in the absence of tests involving those who would be affected,
the capability of emergency response and evacuation plans to provide the
protecdon required for the public.

Two serious contradictions additionally inhibit the efTective performance
of the duties of the two parties having major responsibility for emergency
notification of the public and for the protection of the public health in the
event of a radiological emergency. First, the Applicant, through various
public relations efforts and the communications media, has sought to
convince those residing in the vicinity of Susquehanna that the plant poses

| no significant threat to the public health and safety, Lot has ofrered no
; verifiable foundation for such claims beyond the now-repudiated Reactor

Safety Study. The Applicant is the initial source ofinforma; ion - and the
only siurce of data - pertaining to the severity and scope of the
radiological hazard following an accident at Suquehanna. In the early

344*;
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- stages of a accident, the Applicant may be unable or unwilling to ascertain
that an offsite radiation hazard exists or will exist, and may be expected to
. avoid advising other responsible authorities and the public as long as the

~'

utility omeials believe that emergency evacuation - detrimental to the
utility company's interests - is not absolutely essential. Furthermore, the
Applicant, having impresud upon the public the safety of its nuclear
reactors and the alleged extremely low probability of a catastrophic
accident, r other responsible officials may be unable to convince
endangereo residents of the necesuty of emergency actions and evacuation.

A second contradiction inhibiting adequate emergency response lies in
statements made by the Director of the Pennsylvania Omcc of Radiological
Health, Mr. Thomas M. Gerusky. He has stated at a public meeting that his
staff would not be able to respond at all hours to an accident at a nuclear
facility. He has also, by amdavit, denied having made such a statement.
Furthermore, the Ome: of Radiological Health has been unsuccessful in
obtaining the amount of funding required to provide adequate qualified
stafT and equipment to be able to expand its capability to monitor and to
respond to a radiation erbergency situation at Susquehanna.

8. Petitioners contend theirou*ine, or occasional, use of environmental-
ly persistent or inadequately tested herbicides to maintain clearance of
transmission line rights-of way is a somatic, teratogenic, and potentially
mutagenic threat to the health and safety of persons living near or
traversing these areas.,

9. He archeologicalinvestigation of the Applicant's upland site for the
Susquehanna Station, hastily chosen following the 1972 flood caused byr

| Hurricane Agnes, was incomplete and inadequate to determine the status of
cultural antiquities in advance of the commencement of construction.
Completion of archeological investigation in compliance with state and
federal law governing protection of antiquities should precede further
construction at the site. Petitioners believe the Board should require an
independent review of the Applicant's archeological studies.

10. Petitione s assert that the Nuclear Steam Supply System (NSSS) of
Susquehanna I and 2 con.ains numerous design deficiencies, some of which

I may never be resolvable, and which, when viewed together, render a picture

( of an unsafe nuclear installation which may never be safe enough to

|
operate. He pressure suppression containment structure may not be

' constructed with sumcient strength to withstand the dynamic forces
|

realized during blowdown. The reactor pressure vessel may not survive the
thermal shock of cool ECCS water after blowdown without cracking. He
cracking of stainless steel piping in BWR coolant water environments due
to stress corrosion has yet to be prevented or avoided. BWR core spray
nozzles occasionally crack, a problem which reduces their effectiveness. The

.

|
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ability of Susquehanna to survive Anticipated Transient Without Scram,

| (ATWS, see WASH 1270) remains to be demonstrated. For this ATWS
-

| issue, reliance on probabilistic numbers, as 10' per year, is unwise and
s I unsafe. Overpressurization of the pressure vessel is a serious safety problem,

especially in view of the underhanded and wholly inadequate method used

} to ensure that the ASME stamp was to be applied to nuclear pressure.

'
vessels. (See Proceedings of the Annual Winter Meeting, ASME, November
17-22, 1974, New York, N.Y., papu by AJ. Ackerman). Numerous
problems remain with the adequacy of electrical cable penetrations of the
containment structure. 'The reduced capability of Susquehanna to secan; at
*he end of the fuel cycle due to control rod poison depletion aggravates all.

of the above problems, such that when all of these, and certamly others
such as containment steel liner buckling problems that have not been
specifically addressed here, are combined, the conclusion of an inadequate
and obsolete design is obvious. (See, for general reference materials,
NUREG-0138, NUREG-0153, among others).

11. Petitioners contend that excessive reliance on " single failure" events
(i.e., see FSAR 6.3.2.5) leads to a false sense of security and certainty,
especially when it is known that multiple failures occur (See testimony of
Dr. David Okrent, ACRS, before the California Legislative Commi*. tee on
Energy and Diminishing Resources, October 29,1975, at p.11. See also
Joint Committee on Atomic Energy, U.S. Congress, Hearings entitled
" Browns Ferry Nuclear Plant Fire, vol. I, September 16.1975).

12. Petitioners contend, when taken together and factored into lifetime_

monetary full cost determinations for Susquehanna, that plant decommis-
sioning and ultimate dismantling and site decontamination, interim spent
fuel storage and subsequent disposal, radioactive waste management and

| disposal at all stages of the nuclear fuel cycle, and health costs for the full
i period of toxicity of radioactive materials attributable to the operation of

Susquehanna will render tids nuclear facility economically non-competitive
with virtually any of the many alternative sonces of energy or with,

'

conservation. Absent national policy determinations, federal lejslation,
and administrative agency regulation of these issues, Petitioners contend

'
that no operating license should issue for Susquehanna 1 an3 2.

(Appendixes B through E have been omitted from this publication.
: They are available at the Commission's Public Document Room,
j Washington, D.C.).
1
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Cite as 12 NRC347 (1980) ALAB-614

UNITED STATES OF AMERICA
| NUCLEAR REGULATORY COMMISSION

.
...

ATOMIC AND LICENSING APPEAL BOARD

I Alan S. Rosenthal, Chairman
Dr. John H. Buck
Thomas S. Moore _

in the Matter of Docket No. 50-409 SC

DAIRYLAND POWER
COOPERATIVE

(La Crosse Bolling Water
Reactor) September 24, 1980

,

'Ibe Appeal Board summarily affirms the Licensing Board's denial of a

j motion for disqualification of that entire Bostd.

RULES OF PRACTICE: DISQUALIFICNilON-

Disqualification of a licensing board mernber may not be obtained on
the ground that he or she committed error in the course of the proceeding at
bar or some earlier proceeding.i

RULES OF PRACTICE: DISQUALIFICNI1ON
.,

An administrative trier of fact is subject to disqualification only if he or'

she (1) has a direct, personal, substantial pecuniary interest in a result; (2)
I has a " personal bias" against a participant; (3) has served in a prosecutive

or investigative role with regard to the same facts as are in issue; (4) has

| prejudged factual - as distinguished from legal or policy - issues; or (5)

|
has engaged in conduct which gives the appearance of personal bias or
prejudgment of factual issues. Consumers Power Conpmy (Midland Plant,
Units I and 2), ALAB-101,6 AEC 60,65 (1973).

.
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DECISION

-

This is a show cause proceeding involving the outstanding provisional
[ operating license for the La Crosse nuclear power facility. On August 19,

1980, Frederick M. Olsen, Ill, then a petitioner for intervention in the
.. proceeding,8 moved to disqualify the entire Licensing Board which had

been assigned by Commission order 2 to conduct it. On September 19,1980,
that Board denied the motion and, as required by 10 CFR 2.704(c), referred

i

its action to us for review. '

On an examination of the papers filed below for or against the
disqualification motion, we conclude (1) that there is no necessity to call for
further submissions to us; and (2) that the motion is patently without
substance. We therefore affirm summarily the ruling below. !

1. The three members of this Licensing Board were also assigned to the
separate and distinct proceeding involving the application for an amend-
ment to the La Crosse provisional operating license to enable an expansion
of the capacity of the facility's spent fuel pool.2 The sole basis ofTered for
seeking their disqualification here is that they had mishandled that
proceeding. In this connection, Mr. Olsen complains principally of their

[ failure to have required the development of a full evidentiary record on
i certain matters which he maintains were relevant to the disposition of the
| license ammendment application. This asserted failure is said to "have

caused a complete and total loss-of faith in the Board's ability to consider
evidence and render a decision that is in the public interest as specified in,

the Atomic Energy Act of 1954".4
2. We need not now pass upon whether there is substance to Mr. Olsen's

charge.5 As the Board below correctly observed in denying the motion, the
disqualification of a licensing board member may not be obtained on the
ground that he or she committed error in the course of the proceeding at
bar or some earlier proceeding. Rather, an administrative trier of fact is
subject to disqualification only

'We understand that Mr. Olsen's intervention petition was recently granted and therefore he
nowis a party to the pr=ahar
rThe order was entered on July 29,1980. See 45 FR 52290 (August 6,1980).
8See LBP-80 2, II NRC 44 (1980).
* Motion. at 3.
8Not being a pany to the spent fuel pool proceeding, Mr. Olsen could not appeal frons the
initial decision rendered therein (LBP-80 2, (n. 3, myro ). See 10 CFR 2.762(a). Although the,

-

NRC stafT did fde an exception to that decision, it related to an entirely discrete IJcensing,

Board detern ination. We have not as yet acted on the exception or counpleted the review on
our own initiative of the decimon as a whole.
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if he has a direct, personal, substantial pecuniary interest in a result; if he has
a " personal biaf' against a participant; if he has served in a prosecutive or

,

investigative role with regard to the same facts as are in issue; if he has
prejudged factual - as distinguished from legal or policy - issues; or if he
has engaged in conduct which gives the appearance of personal bias or
prejudgment of factualissues.- - '

Comumers Power Co. (Midland Plant, Units I and 2), ALAB-101,6 AEC
60,65 (1973).

Mr. Olsen has not alleged, let alone established, the existence of any
facts which might conceivably satisfy any of those tests. In this connection,
it is long settled that "[t]o establish that a hearing was biased, something
more must be shown than that the presiding officials decided matters
incorrectly; to be wrong is not necessarily to be partisan." Northern hrdiana
Public Service Company (Bailly Generating Station, Nuclear 1), ALAB-224,
8 AEC 244, 246 (1974), citing Tennessee Valley Authority (Bellefonte
Nuclear Plant, Units I and 2), ALAB-164,6 AEC 1143 (1973).*

Afirmed
it is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Bishop-

Secretary to the Appeal Board

Mr. Moore did not participate in the consideration or disposition of this
matter.

*In his response below to the applicant's and stars oppositions to his disqualification motion,
Mr. Olsen stressed that the motion had not asserted that the lacensing Board was biased but,
rather, had only questioned the " ability" of its members. He went on to suggest, however, that
bias nonetheless might be inferred from the Board's purported inck of expedition in the
conduct of both the spent fuel pool proceeding and another (still-pending) y,A
involving the conversion of the La Crosse provisionallicense to a full-term operating lianse.
(In this regard, Mr. Olsen tock note of the Board's statement in an August 5,1980 order that
the instant show-cause proceeding would be completed with dispatch).

leaving aside the fact that the disqualification motion itself made no such claim, we find
wholly insumcient cause for indulgiag in Mr. Olsen's assumption that the vanous la Crosse
proceedings have been given disparate treatment for the appbcant's benefit. There are, of
course, many legitimate - and indeed onen compelling - reasons why one proceeding will
move forward more rapidly than another. And, as the Board below notd in its August 5 order,
the ha *: July 29 order (see fn. 2, sopra ) conveys the message that there is to ben

,

expeditious disposition of the issues presented in this proceeding.

k.
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9 Cite as 12 NRC 350 (1980) ALAB-815

~

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

' ATOMIC SAFETY AND LICENSING APPEAL BOARD,
. . . .

Alan S. Rosenthal, Chairman
Dr. John H. Buck
Thomas S. Moore

in the Matter of Docket No. STN 50-488
50-489
50-490

DUKE POWER COMPANY

f (Parkins Nuclear Station,
Units 1,2 and 3) Septenter 29, 1980

The Appeal Board alTirms the Ijcensing Board's denial of an unitmely
petition to intervene.

RULES OF PRACTICE: NONTIMELY INTERVENTION
PETITIONS-

A nontimely petitioner seeking to intervene in a licensing proceedmg
g must address each of the five factors set forth in 10 CFR 2.714(a) and

afrirmatively demonst ate that a balancing of the factors favors permitting
his tardy admission to the proceeding.

! |' APPEARANCES i

Mr. David Springer, Mocksville, North Carolina, appellant pro se.

Mr. J. Michael McGarry, III, Washington, D.C., for the applicant,
Duke Power Company.

Mr. Qarles A. Barth for the Nuclear Regulatory Commmion staff.
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O
N DECISION

This construction permit proceeding involving the proposed Perkins j

nuclear facility was instituted by a notice of hearing published on July 19,
'

1974. 39 FR 26470. During the ensuing years, the Licensing Board has~-"

issued several partial initial decisions. See LBP-78-25, 8 NRC 87 (1978);
LBP-78-34,8 NRC 470 (1978); LBP-80-9,11 NRC 310 (1980). In the last of
these decisions, rendered on February 22, 1930, the Board below deter-
mined that there was no alternate site "obviously superior" to that chosen
by the applicant for the location of the Perkins facility.' What transpired in
the wake of the issuance of that decision is amply developed in ALAB-597,

1I NRC 870 (1980) and need not be detailed here.
Suffice it for present purposes to note that on April 15,1980 - almost

two months after the decision was handed down - David Springer filed a
petition with the Licensing Board in which he sought leave to intervene in
the proceeding (as well as certain allied relief).2 Upon being expressly
authorized by us to do so,8 the Licensing Board proceeded to determine
whether the petition should be granted despite its untimeliness.*

In an order entered on August 14,1980, the petition was denied. Among
other things, the Board pointed out (order, at p. 7) that "the petition [was)
out of time in the extreme with no effort on the petitioner's part to address"
the factors which, by virtue of 10 CFR 2.714(a),5 must be weighed in

-

Ghe reasons why this question remained open at that late date were explained at the outset of
the decision. II NRC at 311312.
2nis was the second occasion on which Mr. Springer (who assertedly owns property on the
Yadkin River in the vicinity of the Perkins site) had attempted to enter the proceeding. His
first intervention petition - filed in April 1977 (more than two and one-half years after the
deadline specified in the notice of hearing) - had been denied below a untimely. On his
appeal, we had affirmed that denial. ALAB-431,6 NRC 460 (1977).

'

At about the same time, we dismissed an appeal taken by Mr. Springer (as a nonparty) from
the denial below of his motion to dismiss the proceeding. .M.AB 433,6 NRC 469 (1977).
8ALAB-597. suprc,1I NRC at 872.
*The staff had raised a question respecting the Board's authority to act upon the petition in

i light of the * set that Mr. Springer's principal purpose in seeking intervention at this very late
I date was to obtain further consideration below of the alternate site issue decided in the
( Febniarj 22 partial initial decision.

- SSee p.352,ifa.

*
,
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O passing upon a late petition. Mr. Springer now appeals from that order.'
A. Not long ago, we took the " occasion to stress anew the imperative,

necessity that allparticipants in NRC adjt.dicatory proceedings - whether
lawyers or laymen representing themselves or organizations to which they,

belong - familiarize themselves at the outset with" the Commission's Rules
'

of Practice. Houston Ughting and Power Company (Allens Creek Nuclear
- Generating Station, Unit I), ALAB-609,12 NRC 37,38 fn.1 (August 25,

1980). "By doing so", we went on to observe, " participants will both (1)
enhance their ability to protect adequately the' rights of those they
represent; and (2) avoid the waste of time and resources which inevitably
accompanies the taking of action forbidden by the Rules". Ibid The papers
filed by Mr. Springer graphically illustrate the point.

The Rules of Practice are most explicit in establishing the criteria by
which late intervention petitions must be judged. Section 2.714(a),10 CFR
2.71Xa), provides that such a petition "will not be entertained absent a,

l determinaton by [the Licensing Board] that [it] should be granted based
upon a balancing of the following factors...."

(i) Good cause, if any, for failure to file on time.

(ii) De availability of other means whereby the petitioner's interest will be
protected.

(iii) The extent to which the petitioner's participation may reasonably be
expected to assist in developing a sound record.

(iv) The , extent to which the petitioner's interest will be represented by
existmg parties.,

(v) ne exte st to which the petitioner's participation will broaden the
issues or delay the proceeding.

Needless to say, the late petitioner must address each of those five
factors and affirmatively demonstrate that, on balance) they favor permit-
ting his tardy admission to the proceeding. Nuclear Fue/ Services, Inc. (West
Valley Reprocessing Plant), CLI-75-4,1 NRC 273,275 (1975), Houston
Ughting and Power Company (Allens Creek Nuclear Generating Station,
Unit 1), ALAB-582,11 NRC 239, 241-42 (1980); Virginia Electric and
Power Company (North Anna Station, Units I and 2), ALAB-289,2 NRC

'The appeal is opposed by both the appheant and the NRC staff. The applicant's passmg
suggestion that the appeal was untimely is without merit. Because the order below was served
by mail on August 15, the appeal was due on the date filed (September 2).10 CFR 2.714a.'

2.710.
o

(t
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395,398 (1975); Project Management Corp. (Clinch River Breeder Reactor
Plant), ALAB-354,4 NRC 383,388-89 (1976). Yet, as the Ucensing Board
noted, Mr. Springer made no endeavor to shoulder that burden. Indeed, his-

petition was devoid of the slightest hint of a recognition that its fate hinged,

upon the Section 2.714(a) factors.'

Rather, what the Board was told in the petition and its supporting
documents was (1) that the February 22 decision had been influenced by an
allegedly deliberate misrepresentation by the NRC stafT with regard to the
position of the State of North Carolina on a crucial aspect of the alternate
site inquiry; and (2) that all facts material to the inquiry had not been
presented to the Licensing Board. It thus would appear that Mr. Springer
was under the misapprehension that it is open to anyone to obtain entry
into a proceeding after the issues have been decided by the trier of fact if
that person beli. ves the decision rested upon an incomplete or inaccuratee

record. But, had he consultel the Commission's intervention rule,s it would
(or should) have become i tmediately obvious that, in order to press his
complaints respecting the merits of the Licensing Board's decision and the
underlying record, it was first necessary for him to acquire party status
under the terms of the rule. In short, the intervention petition was patently
deficient and, as such, a fit candidate for denial.

Nothing in Mr. Springer's appellate papers might induce us to overlook
that fact. Our review oflicensing board action on an intervention petition

*
has to be based upon what had been presented to (and therefore taken into
consideration by) that board. Allens Creek, ALAB-582, supra,1I NRC at p.

| 242. In any event, Mr. Springer's brief to us does not come to grips with the
Section 2.714(a) factors any more satisfactorily than did his peititon below.
Instead, Mr. Springer's papers perpetuate the erroneous view that no
obstacles stand in the path of his endeuor to mount an attack upon the

( treatment below of the alternate site issue.

|
,

|

mw same may be said of the affidavit and brief rded below by Mr. Springer in support of the
petition (on May 22 and August 6.1980, respectively). Although the brief was divided into two
sections - one adressed to " substantive issues" and the other t) '' procedural issues" - no
mention was made in either of Section 2.714(a) or its requirements.

|

Although appeanng pro sr. it is our understanding that Mr. Spnnger is a lawyer. See ALAB-
431, supra,6 NRC at 464.
'I.e., Section 2.714(a). .

.

.
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B. For the above reasons, Mr. Springer's appeal must fail. It is worthy of

note, however, that a total of 102 exceptions to the February 22 partial
initial decision L2ve been filed by intervenors Mary Apperson Davis, et al,
and currently await briefing. A cursory examination of those exceptions
disclose: that they are far reaching in scope and embrace, inter alia, all of
the matters which Mr. Springer now would raise himself were he clothed
wi'.h party status. (In this connection, the intervenors unsuccessful.y moved
the Licensing Board either to reconsider the February decision or to reopen

,

| the record. He motion was explicitly based upon the contents of Mr.
Springer's intervention petition and supporting affidavit). Hus, if briefed'

by the intervenors,' those matters will receive the same attention on
appellate review as would have been accorded them had Mr. Springer
demonstrated an entitlement to intervention.

Insofar as it denied Mr. Springer's untimely petition for leave to
intervene, the August 14,1980 order of the Licensing Board is afirmed

it is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Bishop
Secretary to the Appeal Board

! % Cleveland Eletric Illuminating Capany (Perry Nuclear Power Plant, Units I and 2),
*

ALAB-443,6 NRC 741,744 (l977), aad cases there cited.

9

|

,

|*
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Cite as 12 NRC 355(1980) LBP-80-25

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

I
ATOMIC SAFETY AND LICENSING BOARD

Herbert Grossman, Chairman
Dr. Oscar H. Paris
Frederick J. Shon

in the Matter of Docket No. 50-155-OLA
(Spent Fuel Pool Expansion)

CONSUMERS POWER COMPANY
(Big Rock Point Nuclear

Plant) September 12, 1980

He Licensing Board (1) rules that Section 102(2)(C) of the National
Evnironmental Policy Act (NEPA) requires the preparation of an environ-
mental impact statement for a license amendment authorizing modification
of a spent fuel pool where the licensed facility in question has never been,

subject to a previous NEPA review and the license amendment is necessary
to continued operation of the plant, and (2) refers its ruling to the Appeal
Board pursuant to 10 CFR 2.730(f).

NF.PA: ENVIRONMENTAL IMPACT STATEMENT

| NEPA may not be applied retroactively. Consequently, the NRC may
not require the preparation of an environmental impact statement with
regard to the continuation of an operating license issued before the effective
date of NEPA.

NEPA: ENVIRONMFNTAL IMPACT STATEMENT

f De prohibition against the retroactive application of NEPA does not
preclude *be preparation of an environmental impact statement where a
new federa l action is needed to enable a private project initiated prior to the

'

effective date of NEPA to be completed.
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O NEPA: SCOPE OF REVIEW

NEPA does not require duplicative environmental reviews for every
major Federal action. Where a proposed action has already been environ-*
mentally reviewed (albeit in a different context), it need not be environmen-
tally reviewed again except for those significant incremental efTects over

~
..

~ what has already been reviewed.

NEPA: ENVIRONMENTAL IMPACT STEATEMENT

Where a Federal action is necessary to enable a licensee to utilize a
greater term ofits license than would otherwise be possible, such action has
a significant efTect upon the environment which must be reviewed under
Section 102(2)(C)of NEPA.

NEPA: ENVIRONMENTAL IMPACT STATEMENT

Where an environmental impact statement is required in conjunction
with a license amendment for a plant licensed prior to the efTective date of
NEPA, the statement is confined to the incremental environmental efTects
that would result if the amendment were approved. Such incremental
efTects include the environmental effects caused by increase in the term of
plant operation afforded by the license amendment.

. , MEMORANDUM AND ORDER ON NEPA REVIEW

Intervenor John O'Neill's Contention VIII, in addition to requesting a
review of general plant safety, contended that the granting cf the license
amendment to expand the spent fuel pool would permit the plant to operate
past the year 1981, that the plant produces very little electricity compared
to modern nuclear generators, and &at the closing of the plant would not;

! cause great hardship. At the special prehearing conference held on
December 5,1979, Mr. O'Neill further contended (Tr. 215-216) that, under
a cost-benefit analysis, the closing of the plant would not cause undue
hardship because it produced little and expensive power which could easily
be replaced.

The Licensee objected to this contention (Tr. 217) on the ground that
what is being considered for licensing is not continued plant operation, but
rather an expansion of the spent fuel pool which may not have a significant
environmental impact. The Ucensee pointed out (Ibid ) that the Staffis,

expected to issue an environmental impact assessment indicating that the, ,

I ! proposed pool expansion does not have a significant environmental impact, '

l

l

t
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O
so that the alternative of shutting down the plant need not be considered.
The Staff also objected (Tr. 214,216) on the ground that the contention was l

!

outside of the scope of the proceeding.
In its Order Following Special Prehearing Conference, the Board

deferred ruling on this contention. It indicated that it expected, as didt. . . . . -

,
Licensee, that the Staff would issue a " negative declaration" stating that an i

Environmental Impact Statement containi g a cost-benefit analysis need !!

fnot be prepared because the proposed an.endment does not significantly
affect the quality of the human environment. Nevertheless, the Board was
not satisfied that the prospective issuance of a negative declaration would )
resolve the issue of whether, in this case, a cost-benefit analysis or other
weighing of the need for power is required. It referred the parties to the
January 10,1980 Initial Decision in Dairy /and Power Cooperative (12 Crosse
Boiling Water Reactor), LBP-8G-2,1I NRC 44,65-77, which held, inter alia,
that the Licensing Board in the spent fuel pool expansion proceeding had
jurisdiction to consider the need for the power generated by the reactor
under Section 102(2XE) of NEPA,42 USC Section 4332(2XE). The Board
requested that the parties brief the following question:

Where the facility has never been subjected to National Environmental
Policy Act of 1%9 (NEPA) review because it was licensed before NEPA,
does a license amendment which would permit the continued operation of
the facility either require or permit considering a cost-benefit analysis or the
need for power in the license amendment proceeding notwithstanding that
the staff may issue a negative declaration?

,

In responding to the Board's question, the parties assumed, as
suggested by the question, that the Staff would issue an environmental
impact assessment, accompanied by a negative declaration in the usual
form issued in other spent fuel pool expansion proceeding, stating that an
Environmental Impact Statement need not be prepared. Intervenor John
O'Neill contended (Response, at pp. 2, 6-7) that Section 102(2XC) of NEPA
is applicable to the requested license amendment primarily upon the

|

|
grounds that questions involving the storage and disposal of nuclear waste,

pose serious concerns for the health and environment that should be
[

considered with this proposed license amendment, notwithstanding that the
generic aspects of nuclear waste disposal can be considered in a compre-
hensive proceeding, and the spent fuel pool modification is the only way
that the plant could continue to operate. He also argued (at pp. 3-4) on the
basis of IoCrosse, LBP 80-2, syra, and other cases that Section 102(2XE)
imposes a duty to develop and explore alternatives, even where the

,

preparation of an Environmental Impact Statement is not required.|
' Intervenors Christa-Maria, et al. assumed that the expected negative'

declaration by the Staff would be valid and that Section 102(2XC) would

357
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9 not apply bere. They argued, however, for the reasons stated in Lacrosse, ;

supra, that Section 102(2XE) does apply and would require a discussion of
alternative uses of available resources. As factual support for requesting a
balancing of costs against benefits, Christa-Maria, et al (Response, at p. 5)
and O'Neill (Response, at p. 7) alleged that the power produced by Big
Rock represents only approximately one percent of the generating capacity

*-
of Consumers Power Company's total output, which allegedly contains a
reserve margin of 37 or 38 percent.

The Staff and Licensee opposed the application of either section of
NEPA to this license amendment on the ground that courts have
consistently held that NEPA is not to be applied retroactively. (Staff, at p.

/ 12; Licensee, at p.13). The efTective date of NEPA was January 1,1970,*
and the full. term operating license was issued for the Big Rock Plant in

t 1%2, more than seven years prior to that date. They also argued that a
I spent fuel pool expansion which does not significantly afTect the quality of,

l i the human environment, as allegedly was determined in a number of cited
f, cases, would preclude the application of both Sections 102(2XC) and

'

102(2XE) to the license amendment, contrary to the determination in*

IoCrosse, supra. (StafT, at pp. 8-10; Licensee at pp.14-19).
The StafT and Licensee cautioned against distinguishing Portland

General Electric Company (Trojan Nuclear Plant), ALAB-531,9 NRC 263
)

(1979) and Northern States Power Company (Prairie Island Generating
Plant, Units I and 2), ALAB-455,7 NRC 41 (1978), remanded on other

} grounds, sub nom. State ofMinnesota v. NRC, 602 F.2d 412 (D.C. Cir. I979)

|
(see discussion, infra ), which held that an environmental assessment need~

not be made in spent fuel pool expansion proceedings, from the instant case
merely because Environmental Impact Statements had been prepared
before the issuance of those plants' operating licenses. In arguing against
distinguishing Trojan, supra, and Prairie Island supra, from this proceedmg,
the Staff (at p. 6) relied primarily upon the positions that the Big Rock
Point plant had already been licensed to operate, NEPA is not retroactive,
and Big Rock should stand in the same position as a later licensed facility
for which NEPA was applicable. The Licensee (at pp. 7-11) relied primarily
upon the argument that the Trojan and PrairieIslandopinions delimited the
scope of spent fuel pool proceedings to exclude environmental reviews, and
should not be viewed merely as applying the doctrines of resjudicata or
collateral estoppel so as to exclude relitigation of the environmental issues
that had already been considered at the operating license proceeding.

The StafTand Licensee also raised numerous arguments for disagreeing
'

with the Licensing Board's application of Section 102(2XE) to a spent fuel
pool proceedmg in LaCrarse, and for distinguishing the facts in IoCrarse
from those in the instant case so that Section 102(2XE) would not be

358
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O
applicable to this proceeding even if the IoCrosse Licenang Board were
correct.

We hold that Section 102(2)(C) of NEPA applies to the proposed
license amendment before us, and that it requires the preparation of an
Environmental Impact Statement. Because that section is more comprehen-
sive than Section 102(2XE) and includes all of the requirements of the latter
section, we consider it unnecessary to determine whether, if Section
102(2XC) were not to apply, Section 102(2XE) would apply in any event.

OPINION

I

A Full Enviro ====tal Review Would Not Vloiste the Prohibition
Agalast a Retroactive C" =:'- = of NEPA

It is beyond dispute that NEPA may not be applied retroactively and if
this Board were to require the preparation of an Environmental Impact
Statement with regard to the continuation of Licensee's operating license, it
would be acting directly contrary to the mandate of the statute and
established judicial precedent. See, e.g., Olivares v. Martin, 555 F.2d 1192,
l197 (5th Cir.1977); Pennrylvania Environmental Council v. Bartlett 454
F.2d 63,624 (3rd Cir.1971). Nor can we consider the continuous operation
of the plant under the license granted by the NRC (in 1%2, the AEC) as an
ongoing Federal project which requires constant reevaluation to determine*

whetfier it should continue as, for example, in Environmental Defente Fund
v. T.V.A., 468 F.2d 1164 (6th Cir.1972) and Arlington Coalition on
Transportation v. Volpe,458 F.2d 1323 (4th Cir.1972). NRC licensing does
entail continuous Federal monitoring, but a review of environmental
impacts is required only when significant changes are contemplated. We
must recognize the distinction made in Public Service Company of New
Hampshire (Seabrook Station, Units 1 and 2), CLI-77-8,5 NRC 503,542
(1977), between a continuing project of the Federal Gorvernment, which
Big Rock is not, and that of a private party which has received a Federal
license and now asks for further approval of a discrete license amendment.

On the other hand, we do not perceive the issue before the Board as
pertaining to the continuation of the Licensee's operating license or its right
to utilize that license for the full operating term, which would make the
prohibition against retroactive application of NEPA applicable to this
prc,ceedmg. Rather, we view the proposal that the NRC grant a license
amendment to permit expansion of the spent fuel pool as requiring a new-

,

| Federal action for the sole purpose of enabling Licensee to make a fuller
utilization ofits operating license than it could otherwise. When Consumers

.
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O Power Company was granted the operating license in 1%2,it was given the
right to operate for the full term if it were able, but it was not given a j#
guarantee that our predecessor, the Atomic Energy Commission, would '

take every step necessary to see that the Licensee had the full ability to
utilize that operating license over the full term.'

_ We cannot overlook the sole purpose for and the practical efTect of the
'

Federal approval sought: expansion of the spent fuel pool to enable
Licensee to operate beyond the year 1981, when it otherwise would have to

| cease operation unless it could find another means of storing spent fuel, to
'

the year 1990. We see this situation, in which a new Federal action is
required to enable a private party to complete a project intitiated prior to
the eITective date of NEPA, as similar to Minnesota Public Interest Research

Group v. Buts, 498 F.2d 1314 (8th Cir.1974), stay denied 429 U.S. 935, cert.
denied 430 U.S. 922, in which an Environmental Impact Statement was
required for the Forest Service to make changes in contracts for timber
sales after the efTective date of NEPA, even though the project encompass-
ing those sales was approved and initiated pre-NEPA. In another case
which held that Section 102(2)(C) of NEPA applies to an individual Federal
action occurring after the efTective date of NEPA even though the entire
project had been approved prior to NEPA, Jicarilla Apache Tribe ofIndians
.v. Morton,471 F.2d 1275,1282 (9th Cir.1973), the Court stated,"It is clear
that NEPA applies to all major Federal actions taken subsequent to

! January 1,1970, regardless of whether the project with which the particular
major action is associated was intitiated prior to the efTective date of

*

NEPA." Also see, Hart v. Denver Urban Renewa! Authority,551 F.2d i178
(10th Cir.1977).

We see a clear distinction between the action proposed, whose sole and
direct effect would be to continue the operations of the plant, and a license
amendment intended to remedy a defect in operations, which may only
indirectly affect the plant's ability to operate over a longer term. In this
case, the impact to be environmentally appraised includes the additional
term of operation; in the latter instance, it might include only the change in
the manner of operation, which may not have a significant effect on the
environment.

8We do not make this statement without some misgivings. The unders'aading in the nuclear
industry, which was fostered and encouraged by the A.E.C. was that spent fuel discharged
from reactors would be disposed of off-site and need not be provided for in the design of the
plant. See, Intent to Prepare Generic Environmental Impact Statement on Handling and
Storage of Spent tight Water Power Reactor Fuel,40 FR 42801 (1975). Were we able to read
that undentanding as a commitment on the part of A.E.C to approve all nasonable means for
disposing of spent fuel as part of the operating license granted in 1962, we might decide the
question before us differently.

. 360 I
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O
'- II

An Environmental Review is not Excluded from the Scope of his

" p|
Proceeding

.

We do not disagree with Licensee's position that Trojan and Prairie
Island derme the proper scope of a spent fuel pool proceeding and did not
merely apply resjudicata or collateral estoppel principles, but we cannot
reach the same conclusion as Licensee that the scope of a spent fuel pool
proceeding may not include an environmental resiew even where none had
been held previously. That conclusion appears to us to contradict the
emphasis placed by the Appeal Board in Prairic Island and Trojan on the
full environmental reviews that had preceded the issuance of the operating
licenses for those facilities. He Appeal Board concernec' itself only with
determining whether there had been "significant environmental conse-
quences beyond thosepreviously assesed"(Emphasis added). Prairie Islanci
supra, 7 NRC, at p. 46 fn. 4; Trojan, supra, 9 NRC, at p. 266 fn. 6.

We view the Appeal Board's exclusion of an Envircumental Impact
Statement in those proceedings as being based merely epon the principle
that NEPA does not require the preparation of duplicative environmental

i reviews for every major Federal action. As stated by t!n Appeal Board
(Ibid. ), "Nothing in NEPA or in those judicial decisions to which our
attention has been directed dictates that the same ground be wholly
replowed in connection with a proposed amendment to those 40-year*

operating licenses." See also, Calvert Clifs Coordinating Committee v. AEC,
449 F.2d 1109,1118,1128 (D.C. Cir.1970). In Prairie Island and Trojan,
even though the proposed spent fuel pool expansion would have permitted
a greater use of the operating license than previously, the granting of the
license had been preceded by an environmental review that assumed that
the license would be utilized over the full term. When the NRC was
requested to approve the amendment which would have the practical effect

! of permitting the fuller utilization of the operating license than the current
situation otherwise permitted, no forther review was necessary because the
operation of the plant during the full term of the license had already been
assessed. Here, because no environmental review was made at the time of
the granting license, there would be no duplication, and the Federal action
sought, for the sole purpose of permitting a fuller utilization of the license,
must be assessed.

%w
361

.- -- . .-

'

l

|

__



__

_ _ - _ _ . _ - - - _

- _ _ _ _ _ . - _ ._ _

O
III

A Spent Feel Pool Modification which Allows a Much Greater Term
of Plant Operation has a Significant ENect on the Eavironment

A more troublesome question in our estimation than that of retroactiv-
.. ity is the Staf1's assertion (a,t pp. 8 0) that other licensing boards have

already found that a proposed spent fuel pool expansion would not
significantly affect the quality of the human environment, citing Common-
wealth Edison Company (Zion Station, Units I and 2), LBP-80-7,11 NRC
245 (1980); Portland General Electric Company (Trojan Nuclear Plant),
LBP-78-32, 8 NRC 413,449-450 (1978), af4 ALAB-531, syra; Duquesne
Light Conpany (Beaver Valley Power Station, Unit 1) LBP-78-16,7 NRC
811, 816 (1978); Northern States Power Company (Prairie Island Nuclear
Generating Plant, Units 1 and 2), LBP-77-51,6 NRC 265,268 0977), ag4
ALAB-455 supra.

Contrary to the Staf1's assertion, we do not read thes cases as
determining that the proposed action would not significar.tly affect the
human environment, but rather read them as detennining ths t there would
be no significant efrect other than that which had already been assessed in an
Environmental Impact Statement. Each of those proceedings involved a
facility that had been subjected to a NEPA review prior to the granting of
the operating license. Re negative declaration in Zion, which we assume to
be typical, stated, inter alla (11 NRC, at p. 248):'

~

We have deternuned that the proposed license amendment will not
significantly affect the quality of the human environment and that there will
be no significant environmental' impact attributable to the proposed action

t other than that which has already been predicted and desenbed in the
Conumssion's Final Environmental Statementfor thefacility dated December
1972. [ Emphasis added).

As discussed above, NEPA does not require duplicative environmentali

analyses. Where the effect of the proposed action has already been
environmentally reviewed, albeit in the. context of another major Federal

. action such as the granting of an operating license,it need not be reviewed
I

agtin. He only thing that must be reviewed is the incremental effect of the
proposed action over what had already been reviewed if that increment has

|
a significant effect upon the human environment. See, for exanple, the

; Appeal Board's statement in Georgia Power Conpany (Alvin W. Vogtle
Nuclear Plant, Units 1 and 2), ALAB-291,2 NRC 404,415 (1975), quoted
with approval in Detroit Edison Company (Enrico Fermi Atomic Power
Plant, Unit 2), LBP-78-11,7 NRC 381,393 (1978):

$;w N
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O
it will not be the [ Licensing] Board's function ..in passing upon the permitpr ~ -

amendment applications to embark broadly upon a fresh assessment of the
environmental issues which have already been thoroughly considered and
which were decided in the initial decision. Rather, the Board's role in the
environmental sphere will be limited to assuring, itself that the ultimate
NEPA conclusions reached in the initial decision are not significantly* -- '

affectedby newdevelopments

See, also, the discussion NaturalResources Defeme Councilv. Administrator,
451 F. Supp.1245,1259-60 (D.C.1978), regarding the need to supplement a
programmatic impact statement with a follow-up site-specific staiement
only when the site-specific factors have significant environmental impacts
not adequately evaluated in the programmatic statement.

| The only case we have found that actually holds that an Environmen-
,

tal Impact Statement need not be prepared for a spent fuel pool expansion
because Section 102(2)(C) does not apply, even though there had never
been an Environmental 'mpact Statement prepared for that facility, is

j hCrosse, supra. In that case, however, unlike the instant proceeding, the
-

; prcposed spent fuel pool expansion would not have resulted in a further
operation of the facility over a lengthy term of the operating license. 'Ihe
facility was operating under a provisional operating license whose term had
already expired and was involved in a proceeding initiated with regard to its
application for a full-term license, the issuance of which would have to be-

preceded by a full Environmental Impact Statement. Consequently, the
granting of the spent fuel modification would have permitted the facility to
continue its operations only on a tentative basis until the Environmental
Impact Statement was prepared and reviewed. We cannot quarrel with the

| Licensing Board's conclusion in that case, that the action approving the
facility's ability to operate on that tentative basis would not have a

j
significant efTect upon the environment. Here, however, we are faced with a
modificaton that is sought to enabb the facility to operate for a further term
of ten years, which we consider M ba"e a significant impact upon the
environment, without an assessmew ch.at impact having ever been made.

In s'ummary, we do not questic.a beensee's right to operate under the

( operating license granted prior to the effective date of NEPA without
having been environmentally trmwed. However, to the extent that we are
asked to approve a Faleral action granting a license amendment for the

| sole purpose of enabling Licensee to utilize a greater term of the license
,

- than would otherwise be possible, we consider the action to have a
,

significant efTect upon the environment which must be environmentally

.

1
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reviewed under Section 102(2)(C).2 If such review were to result in a
determination that the costs of continued operation over that greater term
outweigh the benefits, Licensee's operating license would still be intact and
Licensee could continue to operate even over the full term ifit could find
some manner to operate within the terms of the license that does not require

3

a further major Federal action. As stated by the Licensing Board in
Lacrosse, supra, at p. 80:

All that an adverse decision in this SFP [ spent fuel pool] proceeding could or 1

should do is to prevent the Applicant from undertaking the SFP modifica.
tion. If DPC [ Applicant] found an alternate method of disposmg ofits spent
fuel, an adverse decision in this proceedmg could not prevent it from
continuing to operate.

! IV
|

'Ibe Big Rock Plant does not Stand la the Same Posities as na |
! EavironmentaPy Reviewed Post.NEPA Facility. |

We do not dispute the Staffs assertion (at p. 7) that it "must take the |

environnent ss it finds it" in reviewing Licensee's application for the spent
fuel pool modification, and that the environment " presently includes an
operating aclear plant." flowever, that principle does not lead us to the
conclusion, as it does the Staff (at p. 6), that " Big Rock stands in the same
position as a later-licensed facility for which NEPA was applicable" makmg

| the preparation of an Environmental Impact Statement unnecessary. For
teasons already given, we believe that Big Rock should be distioquished,

(som Prairie Island and Trojan. As the Court said in Minnesota Public
| Interest Research Group v. Butz, supra, 498 F.2d 1320, "the threshold
I decision as to whether or not to prepare an EIS should be reviewed on the
! grounds of its reasonableness." We consider it reasonable and consistent

with law and national policy for Staff to prepare an Environmental Impact
Statement in this case.

While the principle of nonretroactive application of NEPA permits Big
Rock to maintain its operating license without undergoing an environmen-i

! tal review,it does not create a presumption that Big Rock would have been
favorably assessed if an environmental review had been made. There is no
basis for suggesting that a prospective environmental review of Licensee's

21: is well-established that operation of a nuclear power plant has a significant effect upon the
'

human environment. Sec. e.g., Calvert Chgs, apre. 449 F.2d at 1129; trank Watson Zaggue of
America v. ScAlesinger, 337 F. Supp. 287 (D.C.1971). In the Board's opinion, making suchi

| operation possible for a period of ten years clearly constitutes a major Federal action and
obviates the need to await the Staffs i-x --- = h ion on this point.t

la . M
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operations during the remaining term ofits operating license could be in
any manner duplicative of an environmental assessment that was not
prepared b: fore the granting of the operating license because it was not
required.

,.

V

A NEPA Review Must Consider Only the Incremental Environmental
Impacts

We agree with the Staf1's further conclusion (et p.18) that the
" Licensing Board [and the Staf1] must only look at the increase in the
environmental impacts' from the proposed action, which the Staff also
refers to (Ibid ) as "the incremental effects of the increase on the already
existing impact of plant operation." But, a realistic view of the incremental
effect must take into account the increase in the term of operation that
would be afforded by the proposed amendment. We cannot conceive of any
grounds for requiring the environmental review to consider either the
environmental cost of constructing the plant (which already exists) or the
operation of the plant to the extent that it would continue without the spent
fuel pcol modification.

Nor, for that matter, can we permit the review to consider the
environmental impact of maintaining the reactor site as a nuclear waste
disposal site after the expiration of the license term, as intervenor John

~

O'Neill proposes (at pp. 2-3). That position had been advanced with regard
to the spent fuel pool expansion involving the Prairie Island and Vermont,

| Yankee nuclear plants (see, Prairie Islan4 ALAB-455, supra, ). On appeal to
the Court of Appeals for the District of Columbia in State ofMinnesota v.'

N.R.C. 602 F.2d 412 (1979), the Circuit Court refused to vacate or revoke
the facility licenses. However,it remanded the matter to the Commission to
consider whether an off-site storage solution for nuclear waste will be
available by the years 2007-2009, the expiration dates of the licenses of the
Vermont Yankee and Prairie Island plants, and, if not, whether that waste
can be stored at the sites beyond those years, until an off-site solution
becomes available.

In response to that decision, the Commission has issued a Notice of

| Proposed Rulemaking regarding the Storage and Disposal of Nuclear
Waste (44 FR 61373 (Oct. 25,1979)), in which it decided that that issueI

should not be addressed in individual licensing proceedings. It determined,
! however, that all licensing proceedings now underway will be subject to
| wnatever final determinations are reached in its rulemaking proceeding.

Under that Notice, this Board does not have the authority to consider, or to
order the Staff to consider, any of the environmental impacts that might be
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associated with the storage of sper.t fuel beyond the expiration of the
operating license.

CONCLUSION

IT IS SO ORDERED that the Staff prepare an Environmental Impact. . -

Statement pursuart to Section 102(2XC) of NEPA, covering the environ-
mental impacts of an expanded spent fuel pool and the additional term of
operation of the facility that such expansion would permit. We further
admit intervenor O'Neill's Contention VIII, restated by the Board, as follows:

"An environmental review of the proposed spent fuel pool expansion is
necessary under Section 102(2XC) of NEPA . sad would indicate that the
environmental costs of this expansion exceed the benefits." Discovery on
that contention is not to begin until the Staff has prepared its Draft
Environmental Statement.

The rulings contained in this Memorandum and Order are referred to
the Appeal Board peuant to 10 CFR 2.730(f).

BY ORDER OF THE BOARD

FOR THE ATOMIC SAFETY
AND LICENSINO BOARD

Herbert Grossman, Chairman.

Dr. Oscar H. Paris, Member

Frederick J. Shon, Member
Dated at Bethesda, Maryland
this 12th Jr.y of September,1980.
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The Licensing Board (1) explains the basis for its earlier ruling which
granted petitieners' hearing requests in this show-cause proceeding; and (2)
certifies to the Appeal Board the question of the Licensing Board's
authority to determine,in connection with the need for a site dewatering* '

system, the size of the safe shutdown earthqwike the efTects of which the

| facility must be designed to withstand.

RULES OF PRACTICE: SHOW-CAUSE PROCEEDING

| Absent a formal proceeding, the NRC staff has authority to rescind or
modify or reach a compromise with respect to a show-cause order. But once
a notice of opportunity for hearing has been published and a request for a
hearing has been submitted, the decision whether a hearing is to be held no
longer rests with the staff but instead is transferred to the Commission or an
adjudicatory tribunal designated to preside over the proceeding.

RULES OF PRACTICE: SHOW-CAUSE PROCEEDING

In order to be admitted as a party to a show-cause proceeding, a
petitioner must first demonstrate t'ct it has an interest which may be!, ,

afTected by the proceeding -i.e., that it has standing to participate. The

*
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Commission applies judicial concepts of standing, in enforcement as in
other licensing proceedings.

RULES OF PRACTICE: SHOW-CAUSE PROCEEDING
,

To satisfy the test for standing in a show-cause proceeding, a petitioner
must demonstrate that the outcome of the proceeding threatens one or
more ofits interests arguably protected by the statute bein6 administered.

RULES OF PRACTICE: STANDING TO INIT.RVFNE

A petitioner which is an organization may meet the " injury-in fact"
requirement by demonstrating injury to one or more ofits members. But to
establish such representative standing, the organization must identify one
or more members and demonstrate how those members may be injured by
the outcome of the proceeding.

RULES OF PRACTICE: STANDING TO INTERVENE (SHOW.
CAUSE PROCEEDING)

Within the narrowed scope ofissues which can be heard in a show-cause
proceeding, no more stringent standing requirements are imposed in show-
cause proceedings than in proceedings involving license applications. For
example, a petitioner who resides or is employed in geographic proximity to-

a reactor site, and who has expressed concerns over reactor safety or
environmental impact, can be fairly presumed to have an interest which
might be affected by construction or operation of a i ntor. Similarly, close
proximity, standing alone, is enough to establish the requisite interect in a
show-cause procer, ding involving safety questions.

:

RULES OF PRACTICE: CONTFETION REQUIREMENT FOR
INTERVENTION

For a petitioner to be admitted to a proceedmg, it must assert at least
one viable contention.10 CFR 2.714(b).

TECHNICAL ISSUES DISCUSSED:

Seismic design criteria; 10 CFR Part 100, Appendix A; safe shutdown |
earthquake (determming magnitude).

|
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. PREHEARING CONFERENCE ORDER GRANTING REQUESTS

i
4 f

}-
~ FOR A HEARING AND CERTIFYING QUESTION TO APPEAL 1

BOARD

On September 11,1980, a prehearing conference was held in La Crosse,
'

i
,

Wisconsin, to consider hearing requests with respect to the show-cause
order issued by the NRC Staff on February 25,1980.8 That order directed
Dairyland Power Cooperative (Licensee) to show cause why it should not
submit a detailed design proposal for a site dewatering system to preclude
the occurrence ofliquefaction under certain conditions, and why it should
not make such system operational no later than February 25,196 . 'Ihe
order, which was published in the Federal Register of March 3,1980 (45 FR
13850), provided an opportunity for the Licensee and other interested
persons to request a hearing.

Timely requests for a hearing were received from Mr. Frederick M.
Olsen III, a resident of La Crosse, Wisconsin, and from the Coulee Region
Energy Coalition (CREC), an organization headquartered in La Crosse
which is actively participating in the on-going full-term operating license
proceeding involving the La Crosse reactor a i which a:so actively
participated in the recent spent-fuel-pool expansion proceeding imolving
this reactor. In addition, the Licensee submitted a detailed answer to the
show-cause order which, it claitr.ed, satisfied the ordert it requested ai

hearing if the Stafishould not agree with its answer.
By Order dated July 29, 1980, the Commission delegated to this- i

Licensing Board the authority to consider and rule on the requests for a
hearing and, if we determined a hearing is required, to conduct an
adjudicatory hearing.2 By Memorandum and Order dated August 5,1980,
we invited the Licensee and NRC Staff to respond to the hearing requests
of Mr. Olsen and CREC. (We stated that no response to the Licensee's
petition was necessary inasmuch as, should the StafT continue to believe
that a si e dewatering system should be designed and installed, the Licenseet

would have a right to a hearing under 10 CFR 2.202(c)).
In its August 29,1980 response, the NRC StafTchanged its position and

indicated that it no longer believed that the design and installation of a site
dewatering system was necessary to protect the health and safety of the
public. Tnat response included a copy of a letter from the Director, Office
of Nuclear Reactor Regulation, NRC, to the Licensee indicating that

IIbe conference was first announced by our Memorandum and Order of August 5,1900.
Notice of the time and location of .he conference was issued on August 22,1900 and was
pubbshed in the Federaf Regiarer of August 28,1900 (45 FR 57613).
ribe Order was published at 45 FR 52290 (August 6,1900).

. .

"E -
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Dairyland had "shown adequate cause" why it should not design and install

1 a site dewatering system. In making this finding, the StafT made moot the. , .

Licensee's conditional hearing request. The Staff also claimed that the
showings of interest or standing advanced by CREC and Mr. Olsen were

,

each deficient, but it recommended that the petitioners be provided an
opportunity to amend their requests for a hearing to cure the deficiencies...

He Licensee took the position that, as a result of the change in the Staffs
position, both hearing. requests should be denied and the proceeding
terminated forthwith.

The Licensee, the NRC Staff, CREC and Mr. Olsen each appeared' at
and participated in the prehearing conference. At that conference, we
announced that CREC's and Mr. Olsen's requests for a hearing were
granted, and that an expedited discovery schedule should be followed. The
Board also raised an issue of its own (the size of the safe-shutdown
earthquake (SSE) to be considered in this proceeding) and, at the Licensee's
request, agreed to certify to the Appeal Board the question whether we
could hear that issue in this show-cause proceeding. In this opinion, we will
deal in Part I with our reasons for granting the hearing requests. Part II
includes our certification to the Appeal Board of the SSE question.

L

~

A. Before considering the petitioners * standing, we turn first to the
Licensee's argument that the proceeding should be terminated as a result of
the Staffs change of position. The Licensee states that the concerns of the
NRC Staff which prompted the show-cause order have been resolved; that
it has "shown cause" to the satisfaction of the NRC Staff why it should not
be required to design and install a site dewatering system; and that, in

; cffect, the show-cause order has been withdrawn. The Licensee also refers
to what it perceives as the Commission's policy in enforcement proceedings
of holding hearings only sparingly and, when held, narrowly confining the
issues in such proceedings (citing Public Service Company of Indiana
(Marble Hill Nuclear Generating Station, Units I and 2), CLI 80-10,11
NRC 438 (1980), and Wisonsin Electric Powr Conpany (Point Beach, Unit

{
1), Order dated May 12,1980). Finally, the Licensee asserts that the Staff
has authority to modify or rescind a show-cause order (citing Consumers
Power Conpany (Midland Plant, Units I and 2), CLI-73-38,6 AEC 1082
(1973)), to issue orders to licensees under 10 CFR 2.717(b), and to enter.o

into a stipulation for the settlement of the proceeding under 10 CFR 2.203.>

w
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He Staff does not disagree that, insofar as it is concerned, the Licensee

has satisfied the terms of the show-cause order. Nor does it dispute that it
has authority in certain circumstances to modify or rescind a show-cause
order, to issue orders to licensees under 10 CFR 2.717(b), or to enter into a

i stipulation pursuant to 10 CFR 2.203. But it questions whether ,it has
~

'

'

authority to terminate this proceeding given the outstanding hearing
requests (Tr.14-15). The StafT takes the position that the requests for a-

,
1. Learing should be judged on the basis of whether the petitionets have

| shown that their interests would be afTected'if the proceeding has ote,

" outcome versus another-in this case, either the imposition or non-
imposition of certain license conditions (Tr.15-17).

As announced at the coriference (Tr.17), we agree with that position.

g Absent a formal proceeding, the staff clearly has authority to rescir.d or
,

modify or reach a compromise with respect to a show-cause order. But ono:
'

a notice of opportunity for hearing has been published and a request for a
hearing has been submitted, the decision as to whether a hearing is to be

N,, held no longer rests with the Staff but instead is transferred to the
Commission 'or an adjudicatory tribunal designated to preside in the* 's

proceedmg-in this case, to this Board.s
;3'

TDc situation is analogous to that which confronted the Commission in {*

'

the Midland proceeding, CLI 73-38, sspra. There, an order to show cs.use '-

,

had been issued, and it was made immediately effective (resulting in aI

suspension of certam construction activities). An opportunity for hearing
* was provided. Before any requests for a hearing were tiled, the Staffg

* modified the show-cause order to lin the immediate effe:tiveness of the

j orderaad permit the resumption of,tbr construction activities which,hsde

,[ been suspended (although still requirict; d:e licensee to show cause why
( certain conditions should not be impo ed on its rtidruction permit).. ,

~

Several petitioners asked the Comn'issioners to,prohibKthe resumption of
"' '

.

$ construction pending completion' OM'e show-cause proceeding. He
/w Commission declined to do so, reasottsg that the Sif r had authority to

' f
. modify the show-cause order. The Commissm emphasized, however, that'

' "the modification of the show cause order did not foreclose consideration at3
V. . , ' the hearing of any of the,issuesframed by the initial show cause order. " 6

.} |, AEC at 1083 (emphasis supplied). It explained:

Should the licensee or a' y interer,ted' person request a heanng, the matter'
'

B<

\,' , will be beant and determined not by the Director [of Regulation], but by a3,

lice **ing bo'ard. if the petitioners never'heless believe that the Director has"> .! s,
1 prejudged this matter, they can, by requesting a heanng, transfer thes ,

s
- decisional authority frmn him to a licensing boarrt,v,
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14 at 1084. Those petitioners leter requested a hearing, and the request was
granted. CLI-74-3,7 AEC 7 (1974).

The Licensee attempts to distinguish the Midland decisions on the basis
that the show-cause order had not been entirely withdrawn at the time the
Commission granted the hearing request. While that is true, we judge the#

i crucial time to be that when a notice of opportunity for hearing is
published. If a timely hearing request is then filed, the petitioner can contest
all matters put into issue by the notice (even though, as in Midlan4 the
original proponent of the show-cause order has changed its views with
respect to all or e part of such order). The decisional authority is then
transferred from the stafT to the adjudicatory tribunal.

Since that situation prevails in this case, we must reject the Licensee's
position. Mr. Olsen's and CRECs petitions for intervention must bejudged
under the standards governing such petitions in show-cause proceedings.
We turn now to whether those petitions (as supplemented at the prehearing
conference) are adequate for us to grant party status to either petitioner.

B.I. In order to be admitted as a party in this show-cause proceedmg, a
petitioner must first demonstrate that it has an interest which may be
affected by the proceeding-i.e., that it has standing to participate. 42 USC
2239(a); 10 CFR 2.714(a) and (d). To determine a petitioner's standing, the,

'

Commission applies judicial concepts of standing, in enforcement as in
other licensing proceedings. Public Service Company ofIndiana (Marble Hill

|. Nuclear Generating Station, Units 1 and 2), CLI-80-10,11 NRC 438
(1980); Portland General Electric Company (Pebble Springs Nuclear Plant,

,

Units I and 2), CLI-76-27, 4 NRC 610 (1976). To satisfy the test for
standing, a petitioner must demonstrate "that the outcome of the proceed-
ing threatens one (or more) ofits interests arguably protected by the statute
being administered"-in this case, the Atomic Energy Act, under which the
show-cause order was issued. Houston Lighting ard Power Company (South
Texas Project, Units I and 2), ALAB-549,9 NRC 644,646 (1979); Pebble
Springs, CLI-76-27, supra,4 NRC at 613-14.

A petitioner which is an organivation may meet the " injury-in-fact"
requirement by demonstrating injury to one or more ofits members. But to

! establish such representative standing, the organivation must identify one
or more members and demonstrate how those members may be injured by
the outcome of the proceedmg. Houston Lighting and Power Conpany
(Allens Creek Nuclear Generating Station, Unit 1), ALAB-535,9 NRC 377,
389-400(1979).

Neither petition before us, standing alone, included sufficient
,

information for us to jud e whether the petitioner has standing. CRECs6,

petition merely stated that CRECs interest "is obvious" inasmuch as the
.

)'

)
1
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show-cause order was issued as a response to the motion filed by its

%~ representative seeking relief pursuant to 10 CFR 2.206. But that motion also
included no information concerning CREC's standing; and, as the Staff
points out, there are no " interest" requirements requisite to the filing of a 10

, | CFR 2.206 petition. As for Mr. Olsen, the only information in his petition
* , ^ ~

beanng upon his standing was his address, in La Crosse, Wisconsin.
As stated earlier, the Staff recommended that we provide the

petitioners an opportunity to cure the defects in their petitions. (The Staff
noted that neither the Commission's rules nor the Order to Show Cause

! specifies the extent to which the petitioners should set forth the basis for
their hearing request). In addition, as we pointed out at the prehearing
conference with respect to CREC (Tr. 8), the. Commmion has been quite
lenient in not requiring " overly formalistic" statenents of standing in show-
cause proceedings when the petitioner seeking a hearing has previously
participated in other proceedings involving the same reactor. See Midland
CLI-74-3, supra, 7 AEC at 12. We accordingly decided to permit both
petitioners to supplement their petitions at the prehearing conference.

CREC provided the name and address of one ofits members (Mr.
Mark Burmaster) who had asked the organization to represent it in this
proceeding (Tr.19,20). Mr. Burmaster was in attendance at the prehearing
conference, and he stated that he lives 9 miles from the plant, that "[i]f there
was an earthquake and the plant was not stable, then [he] would be affected
by the radioactive releases," and that he "would want the dewatering
system to increase the safety" (Tr. 20,21).2 For his part, Mr. Olsen stated
that he lives 19 or 20 miles from the plant (Tr. 28) and that, if a dewatering
system were not installed, he would become "very anxious" because of
possible releases that might occur as a result of an earthquake which
produced liquefaction (Tr. 29). He added that he would be " hurt in the
event of an earthquake" and would suffer " physical damage caused by'

radioactive releases from the plant"(Tr. 31,32).
In proceedings involving license applications, the Appeal Board has

ruled that a petitioner who resides or is employed in geographic proximity
to a reactor site, and who has expressed concerns over reactor safety or
environmental impact, can be fairly presumed to have an interest which
might be afTected by construction or operation of a reactor. See, e.g., Gulf
States Utilities Company (River Bend Station, Units 1 and 2), ALAB-183,7
AEC 222,226 (1974); South Texar, ALAB-549, supra, 9 NRC at 646, fn. 8.
The same is true in a license amendment proceeding regarding the
expansion of a spent fuel pool, where the Appeal Board stated that "close

SMs. Anne Morse, who we are aware is a member of CREC, stated that she had been
authorned to represent CREC in this proceedmg (Tr.18).
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proximity has always been deemed to be enough, standing alone, to

-

establish the requisite interest." Virginia Electric and Power Company
(North Anna Nuclear Power Station, Ur .s I and 2), ALAB-522,9 NRC 54,'
56 (1979). Persons located as far as 40 or 50 miles from a reactor site have
been deemed to have an interest in a proceeding involving that reactor.
Northern States Power Company (Prairie Island Nuclear Generating Plant,
Units I and 2), ALAB-107,6 AEC 188,193 (1973) (40 miles); Tennessee
Valley Authority (Watts Bar Nuclear Plant, Units I and 2), ALAB-413,5
NRC 1418,1421 n. 4 (1977)(50 miles).

Under those standards, CREC (9 miles) and Mr. Olsen (20 miles)
clearly would have an interest in this proceeding. He Staff, after listening
to the petitiorers' supplemental statements, acknowledged as much (Tr. 24,
32). The Licensee, however, took a differing view. It claimed that, as a result
of Commission decisions such as Marble Hill, CL1-80-10, supra, require-

| ments for standing are stricter in show-cause proceedings than in the usual
i licensing proceeding and that neither CREC nor Mr. Olsen has satisfied

those stricter standards.
In our view, the Licensee is misreading Marble Hill. In that decision,

the Commission merely narrowed the scope ofissues which could be heard
in show-cause proceedings. It did not tighten the standing requirements for
persons wishing to litigate issues properly within the scope of such
proceedings. As noted by the Staff (Tr.15), Marble Hill involved a
confirmatory order in which the licensee had agreed to the remedy
proposed by the Staffin the show-cause order. He Commission held that

_

the only matter which could be litigated was whether that remedy should be
imposed-not whether some additional remedy was warranted. Hat being

g so, a petitioner who assertedly was injured only by the failure to impose an
additional remedy was held not to have standing, inasmuch as that
petitioner had not shown that it would be injured by a potential result of the
proceeding. But within the narrowed scope ofissues which can be heard in
a show-cause proceeding, no more stringent standing requirements are
imposed.

CREC and Mr. Olsen each indicated that they wish to litigate the
t issues raised by the show-cause order-i.e., whether a dewatering system

should be designed and installed to eliminate the effects of liquefaction.
Hey claim they would be injured by the radiation which would be released
in the event of an earthquake causing liquefaction if such system were not
installed. (Whether such radiation would actually be released is not a
matter which we can decide at this time. River' Bend ALAB-183, supra,1

w _ ,dr
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AEC at 225-226). They accordingly have established that they may be
affected by, and hence have standing to participate in, this proceeding.*

'

|

2. For a petitioner to be admitted to a proceeding, it must also assert
at least one viable contention.10 CFR 2.714(b). The show-cause order has

q defined the only two contentions which may be litigated in this proceeding,
,

and the petitioners have stated either through their intervention petitions or,

at the prehearing conference that they wish to litigate those contentions. As
a basis, the petitioners rely on the December,1978 study by the U.S. Army
Engineer Waterways Experiment Station (WES study).5 Moreover, the
petitioners have specified certain matters falling within these broad
contentions about which they particularly wish to inquire (Tr. 35-38, 42).
Neither the Licensee nor the Stafrobjected to the adequacy of contentions
at this time (although they reserved the right to file summary disposition
motions following the completion of discovery) (Tr. 60-62).* For these
reasons, we hold that the petitioners have adeq ately satisfied the
contention requirement and that they should be granted a hearing and

g admitted as parties to the proceeding.
As stated at '.he conference, the interests of the two intervenors are

sufficiently similar to warrant their consolidation as parties (cf 10 CFR

'

2.715a). CREC and Mr. Olsen agreed to be consolidated, and we
,

i accordingly ordered such consolidation (Tr. 64-65).
C. After discussion with the parties, we established the following

discovery schedule (with discovery not to include at this time the matter
discussed in part II of this opinion) (Tr. 65-66):-

a. Discovery requests to be filed by October 2,1980.
b. Answers to be filed by October 20,1980.
c. Summary disposition motions to be filed by November 5,1980.
d. Answers to summary disposition motions to be filed by

November 24,1980.
,

'

,

If the Licensee or Stai7 decide not to file summary disposition motions, we
request that they advise us as soon as possible.

.

*Because we have deternuned that CREC and Mr.Olsen have standing of right, we need not
reach whether they should be accorded discretsonary standing. See re66At Springs, CLI-76-27,
Jarra 4 NRC at 614 617.
sAlthough the M+ = == of the WES study have since been modified. we cannot now

'

determine the sufficiency of either the WES study or its modification. Hansstos lighting med
Power Company (Allens Creek Nuclear Generating Station. Unit 1), ALAB-590,11 NRC 542
(1900). review declisied Commmen Order dated June 20.1900.
'Ibe Board ruled out as contentions the matters stated in paragraphs 3-7 of Mr. Olsen's
petition, as beyond the scope of this proceeding (Tr. 34).
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At the p' rehearing conference, the Board raised an issue which it believes,
'

should be litigated in this proceeding-the size of the safe shutdown
earthquake (SSE) which enters the computations as to whether liquefaction

~
is a problem at the La Crosse site. Each of the intervenors also sought to put
related questions into controversy (Tr. 36,37,42). He Licensee (supported
by the Staff) toole the position that the show-cause order treated the SSE as
a "given" and hence that its magnitude could not be explored in this
proceedmg. Because of the difTerences in opinion concerning our authority
to consider this matter, and the importance which we attach to this issue,
we agreed to certify to the Appeal Board the question whether we could
explore it.

Under 10 CFR Part 100, Appendix A, a reactor must be designed to
withstand the effects of a SSE, so that certain structures, systems and
components will remain functional. Appendix A, Part VI(a). He plant's
design must also take into account the possible e!Tects of the SSE on the
facility foundations by ground disruption, including liquefaction. Ibid
Under these provisions, the adequacy of the protection against liquefaction
depends in large part on the accuracy of the selection of the SSE.

A SSE has never been approved for the La Crosse reactor. The
provisions of Appendix A requiring selection of a SSE and design of a plant
to withstand the efTects of a SSE were not in effect in 1%3 or 1%7, when
construction and provisional operating authorizations, respectively, for the
La Crosse facility were acted upon. As part ofits application for a full-term_

operating license, however, Dairyland submitted a " Seismic Evaluation of
the La' Crosse Boiling Water Reactor," dated January 11,1974, which
advocates a SSE with a ground acceleration of 0.12g at the site. See Seismic
Evaluation, Part 1, Section 2.4, p. 28. See also Application for Operating
License, October 9,1974, Book I, Section 4, par.1.1.2.

In its safety evaluation prepared in connection with the show-cause
order, dated August 29,1980, the Staff utilized an earthquake producing
peak ground acceleration of 0.12g to evaluate the pote::tial for liquefaction
(SER, p. 6). The SER stated that there was " general agreement" between
the Staff and Licenree that "the earthquake loading at the La Crosse site
can be conservatively characterized as a magnitude 5 to 5-1/2 event at a
distance ofless than 25KM with a peak ground acceleration of 0.12g and an

; equivalent duration of 5 cycles"(id, pp. 2-3, footnote omitted) and that the
StafT had concluded that those seismic parameters are " adequate and
conservative" for evaluation of the liquefaction potential the La Crosse site
(id, at p. 3). Nonetheless, the Staff acknowledged in its August 29, 1980
response to the requests for a hearing that it had not yet established a SSE
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value for LACBWR but "has used the 0.12g figure as a benchmark from
which the potential liquefaction plablem has been evaluated" (p. 2, fn. I).

.-a We are aware of no analysis other than that appearing in the Licensee's-

January 11,1974 " Seismic Evaluation" which would support the selection
of a 0.12g figure for the SSE ground acceleration. In its August 29,1980

~ SER, the StafTprovides no analysis for its conclusion that the 0.12g figure is
" adequate and conservative." It may be that the intervenors' desire to
litigate the SSE issue in this proceedmg stems only from the absence of a
previous determination of this question by anyone other than the Licensee.
He Board's conclusion that this question should be litigated in this
proceedmg, however, arises from a much more concrete foundation. In the
proceedmg invc'ving the Tyrone reactor (Docket No. STN 50-484), the site
of which is apparently less than 100 miles from La Crosse, the Staff selected
a SSE with a ground acceleration of 0.20g. See Tyrone SER (NUREG-
75/102, dated October 1975), Secdon 2.5.2. The applicant in that case had
selected a SSE with a 0.14g ground acceleration, but the Staff desagreed.
Following the tectonic province approach of Appendix A (see part V, par.
(a)(1)(ii)), it evaluated an intensity MM VII-VIII earthquake which
occurred near Anna, Ohio, in 1937, as ifit had occurred at the Tryone site,
and it derived its 0.20g ground acceleration from that process.'

La Crosse appears to be less distant from the Anna, Ohio earthquake
epicenter than is Tyrone. Moreover, the MM VII-VIII Anna earthquake is
considerably more severe than the magnitude 5-51/2 event utihzed by the

'

Staff in its August 29, 1980 SER. He Board believes that these,

circumstances make determination of the SSE essential to a proper
evaluation of the potential for liquefaction at La Crosse, and whether
installation of a dewatering system to prevent liquefaction is necessary. We
note that the December,1978 WES study which first perceived that a
liquefaction problem at La Crosse might exist analyzed liquefaction in the
event of earthquakes producing both 0.12g and 0.20g ground acceleration at
the site. It found liquefaction to present a problem at both levels, though

| much more so in the event of the earthquake resulting in 0.20g ground
acceleration. The July 1980 WES study, which found liquefaction to be no'

longer a problem in the event of 0.12g ground acceleration, apparently did
not analyze the likelihood of liquefaction in the event of an earthquake
producing 0.20g ground acceleration (at least insofar as we are aware).

The Licensee and Staff assert that the assumed 0.12g SSE is a "given"

'Tiw magnitude of the SSE was not a contested issue at the constructaos permit "ne
I lacensing Board approved the Staff's analysis. Norr4rrn Ssater rawr Conymiy (Tyrone

Park, Unit 1). LBP-77-30. 5 NRC 1897,1205 06 (1977), afirmied(without refersace to sessauc
saatters). A1.AB-464,7 NRC 372 (1978).
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under the show-cause order and that, in accordance with the Marble Hill
rule, we cannot esamme the size of the SSE in this prMing- (Both admit' '
.that the issue may be examined by us in the operating license pr-ading;
since that proceeding must await completion of the Staffs SEP program,
the issue is not likely to be ripe for hearing in that pre ** ding until 1982). In
our view, however, the issue may well be within the scope of our delegation

'

of authority from the Commmion in this prWing
Under the Commmion's July 29,1980 delegation to us, the issues we

may consider must only be within the " scope" of the show-cause order. He
size of the SSE is certamly within that scope, since it is a nemenry
ingredient of a liquefaction analysis. Indeed, the study underlying the show-
cause order analyzed liquefaction in the event of both a 0.12g and 0.20g
earthquake-and since liquefaction was found to be a problem in both

Ievents, it was logical and conservative to write the show-cause order in
terms of the lesser 0.12g event. Moreover, we must deternune whether a
dewatering system should be designed and installed on a given schedule,
but we cannot do so without reference to a particular SSE. Finally, it is
inappropriate in our view to assume a 0.12g SSE when the SSE for a close-
by site has been determined to be 0.20g, at least without an explanation of
why this difTerence exists.

The Licensee has advised us of a study whi-b determmes that ground
acceleration of 0.10g is sufficient for the SSE at im Crosse (Tr. 50). Hat
may well be so-we are not here AMding that 8''.Jg,0.12g,0.20g, or any

! other value should serve as the SSE ground acceleration. All we are
| determmmg is that there is sufficient reason to q estion the adequacy of the.

j 0.12g ground acceleration to warrant explo;4tio of the magnitude of the
SSE as part of our determmation with respect to whe .er there is a need to

J
.

! design and install a site dewatering system. It would be tuomalous for us to
I decide that there is no danger ofliquefartion in the event of an earthquake
! with 0.12g ground motion, when the real SSE turned om to produce ground
| motion of 0.20g. Simdarly, it would be just as antaalous for us to
| determme that liquefaction could result from ground motion of 0.12g, if the

SSE would produce only 0.10g maximum ground motior' For that reason,
we believe it is important in the interest of producing an adequate record on
liquefaction, and the necessity for a dewatering systa, for us to have the

| authority in this show-cause proceedmg to ascertain (.ather than to assume)

| the SSE for this reactor.
'

.Because of the uncertainty concermng our author 4 9 :onsider this
issue, we agreed to certify that question to the Appeal Board. We certify the
following question:8

'In connection with this certification, the Appeal Board's attention is dueceed to Tr. at pp. 42-
55.

|
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Under the July 29,1980 delegation from the Commission, is it within our
authority to consider the magnitude of the safe shutdown earthquake at the
La Crosse site as part of our determination of whether a site dewatering
system to prevent liquefaction must be designed and made operational on a

; specified schedule?
\
l If the Appeal Board should decide that we have authority to determine
| the size of the SSE in this show-cause proceeding, we will admit that issue

into controversy in this proceeding. (At that time, we will establish a
discovery schedule for this issue). If the A, peal Board decides to the
contrary, we request a further certificatica to the Commission, with a
recommendation that our delegated authority in this show-cause proceed-
ing be expanded to the extent necessary to include the SSE issue.

For the reasons set forth in Part I, CREC's and Mr. Olsen's requests for,

j a hearing are granted. A Notice of Hearing in the form of the attachment to
,

I this Order is being issued. A discovery schedule as outlined in Section I.C of
this opinionis adopted

The question in Part II is hereby certified to the Atomic Safety and
, Licensing Appeal Be'ed.

| Part I of this Order is subject to appeal to the Atomic Safety and
| Licensing Appeal Board in accordance with the provisions of 10 CFR
l 2.714a. Any such appeal must be filed within ten (10) days after service of

this Order. For further details, see 10 CFR 2.714a(a) and (c).
IT IS SO ORDERED.*

I

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

Charles Bechhoefer, Chatrman

Dated at Bethesda, Maryland
this 30th day of September 1980.

.

!
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Cite as 12 NRC 381 (1980) DD-80-27

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Harold R. Denkm, Director
i

in the Matter of Docket No. STN 50-546
STN 50 547

PUBLIC SERVICE COMPANY OF

| INDIANA, INC. WABASH
VALLEY POWER
ASSOCIATION, INC.

(Marble Hill Nuclear
Generating Station, Units
1 and 2) September 2,1980

On September 2,1980, Harold R. Denton, Director, Oflice of Nuclear
Reactor Regulation decided that further action on 2 issues raised by Mr.
Thomas M. Dattilo on behalf of Save the Valley (STV) was not warranted..

De first issue concerned STA's allegation that the New Madrid fr..'t zone
extends in a northeasterly direction towards the Marble Hill site. The
second issue involved a concern over accidental releases of radioactive
liquids.

DIRECTOR'S DECISION UNDER 10 CFR 2.206

On May 23,1980, the Commission referred an undated document
(docketed on May 14,1980) to the NRC Staff for consideration under 10
CFR 2.206 of the Commission's regulations. This document, which was
filed by Mr. Thomas M. Dattilo on behalf of Save ne Valley (STV), is
entitled "Save the Valley Additional Comments To Commissioners Con-
cerning Resumption of Work at Marble Hill."8 Notice of receipt of the STV!

document was published in the FederalRegister (45 FR 53287-1980).

rThis document incorporated another document entitled "Save the Valley Comments
Regarding the Consuieration of the Reopemng of Marble Hill," which was docketed on May
7,1980. The May 7th document concerns issues related to construccon acitivities at Marble
Hill which were not considered in this decision.

"
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Of the various matters raised, STV's document contains two issues which
are the responsibility of the Office of Nuclear Reactor Regulation.The first
issue concerns STV's allegations that the New Madrid fault zone extends in
a northeasterly direction towards the Marble Ilill site. He second issue
involves a concern over accidental releases of radioactive liquids. For the
reasons stated in the remainder of this decison, no further action is,

wrrranted at this time with regard to these two issues. He remaining
matters raised in the documents, which concern construction practices at
Marble Hill, are before the Office of Inspection and Enforcement for
appropriate action.

NEW MADRID EXTENSION

With respect to this issue, STV alleges that the New Madrid fault zone
extends in a northeasterly direction toward the Marble Hill site and, as a
result, there should be a further study made of the New Madrid Seismic
Zone Extension and its implications regarding Marble Hill. In determining
the safe shutdown earthquake (SSE) for the Marble Hill site, the Licensing
Board found that (6 NRC at p. 345 (1977)):

The intensity of the largest earthquake not demonstrated to be reasonably
associated with structure which has occurred in (the central Stable Region

is assum]ed to occur at the site in establishing the safe shutdown earthquaketectonic province is VII-VIII Modified Mercalli[ Anna, Ohio). This intensity
[ reference omitted]. PIO [It was also] found that an earthquake like the
largest in the New Madrid series of 1811-1812 should be assumed to occur in
the Wabash Valley area about 110 miles from the Marble Hill site in-

establishing the safe shutdown earthquake. Intensi attenuation relation-
ships indicate an intensity near IX Mod:fied M ' could be experienced
at an epicentral distance of I10 miles fro.n the largest earthquake in the New
Madrid series. While this earthquake ia expected to produce peak accelera-
tions less than those for a nearby earthqude ofintensity VII-VIII Modified
Mercalh, its effects need to be mnsidered because of the sustained vibratory

, motion and increased spectral response at longer 'ods from such an
| earthquake. In summary, the vibratory tnotion by the Applicants in
; designing the Marble Hill facility must adequately represent the effects ci;

(1) an intensity VII-VIII Modified Mercalli earthquake occumng near the
site, and

i

(2) an intensity XI-XII Modified Mercalli-New Madrid type earthquake
occumng i10 miles from the site [ reference omitted).

We have reviewed recent information on the postulated extension of the
New Madrid fault zone in a northeasterly direction. State agencies and

._ cooperating educational institutions in Arkansas, Missouri, Tennessee,
Kentucky, Illinois and Indiana have supplied both geologic and geophysi-

382w.
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cal research and have returned results that are helping to define the, .,

seismotectonics of the New Madrid Seismic Zone and adjacent areas.

In particular, evidence for the northeasterly extension of the New Madrid
Seismic zone across the 38th parallel is inconclusive. Geophysical investiga-

- ~'

| tions (in pr.rticular gravity and magnetics) north of the 38th parallel have
indicated some very subtle similarities with the areas of higher seis.micity to
the south, such as weak lineations of circular positive magnetic anomalits
similar to those measured in the New Madrid area. Interpretation of these
similarities is highly conjectural. Postulation of a continuous structure
connecting Southern Indiana and the New Madrid Zone using available
data has not been endorsed or accepted by a jarge majority of the geologic
and geophysical community. There is certainly no consensus among
seismologists that would predica,e an earthquake, the size of New Madrid,
occurring in Southern Indiana.

The idea of a northeasterly striking alignment is not new. G.P. Wooland
sugge.;ted a major structural break extending from the Mississippi Valley
through the St. Lawrence River Valley.2 However, seismic hazard maps of
the United States do exhibit this feature.)

Results from a seismic instrument network in the New Madrid area have
demonstrated that there is a distinct break in seismicity at about the
northern extent of the Mississippi Embayment (37.5 degrees north
latitude).4 5 Seismologists at St. Louis University have separated seismic.

occurrence into two zones, New Madrid (South of 37.5*N) and Wabash
|

Valley (North of 37.5'N). The Wabash Valley zone trends more northerly
than the proposed northeastern extension of the New Madrid fault zone.
We have, up until this time, incorporated both the New Madrid and
Wabash Valley fault zones into one zone. Therefore, we bdieve that the
postulation of a New Madrid type earthquake occurring in the Wabash
Valley, for the purpose of determining the SSE for Marble Hill, is
conservative.

| The New Madrid Seismotectonic Study is continuing and new results are
regularly evaluated to update our knowledge of earthquake hazard in New
Madrid and adjacent areas of the Midwest. Currently, though, we find no

FTransactions of American Geophysical Union Volume 39, No. 6,1958.
8Algermissen, S.T, **Scismic Risk Studies in the United States" Fourth World Conference on
Earthquake Engineenng, Santiago, Chile, January 1969.
'W. Stauder, et al, Seismological Society of America Bulletin, Vol. 66, No. 6,1976.
sW. Stauder, et al., Central Mississippi Valley Earthquake Bulletin, Quarterly Report No. 23,g
1980, St. louis University.
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reason to change our previous conclusions regarding the SSE for the
Marble Hill site.*

Postulated LJguld Radiametive Relemmes

The second STV issue involves a concern over leakage of radioactive fluids
from the reactor containment building. This matter was the subject of-

Contention No.15, " Ground Water Contamination," at the Marble Hill
construction permit hearing. The Licensing Board found that (6 NRC at
341 (1977)):

ne approach of both the Applicants and the StafTin assessing the efTect of s,
tulated accidental release of radioactive liquids from the proposed

FAarble Hill Station is a highly conservative one. He analyses assume thati
<

there is a nonmechanistic instantaneous catastrophic failure of the tank that
is postulated to have the highest concentration and activity of liquid
radioactive waste. This assumption is coupled with the further conservatively .

inconsistent assumption that all of this liquid rad-waste somehow (nonme- I

chanistically) gets into both the ground water and into the Ohio River, for
purposes df analysis of each pathway. In addition, for accident analysis
purposes, the radioactivity level assigned to the release assumes no holdup in
the tanks and arbitrarily multiplies the activity by a factor of eight (Staff
Test., post Tr.1578; Tr.1547-88; 1579-81; 1586-88; 1590). He Board agrees
with the Staff that these assumptions are not realistic expectations and are
therefore highly conservative (Tr.1580-81; 1590-93).

Here is testimony that the sand and gravel alluvial-glaciofluvial aquifer is )not continuous between the proposed site and the wells used by the city of
Madison (Applicant Test., post Tr.1505, at p. 3). He hydraulic gradient,

within the aquifer is from north to south, cc,. responding to the hydraulic
gradient of the Ohio River. He City of Madison water wells lie upgradient
from the proposed site, any postulated liquid radioactive releases into the
ground water will be carried in the direction away from the Madison water
wells (Staff Test., post Tr.1578; Applicant Test., post Tr.1505, at p. 2).
Accordingly, the Board finds that there is no credible potential from ground
water movements from the proposed site to the upstream Madison, Indians
wells.

i In addition, no unacceptable cifects to other pumping centers will result. nc
j postulated release of radioactive liquids from the proposed facility will have

*We will give appropriate conaderation to future analyses of earthquake hazards that bear on
the seisnucity of the Marble Hill site, particularly as we conduct the operating license review
for the Marble Hill Station. Moreover, this darnian does not preclude litigation of appropriate
contentions concermng seismic issues in any prMar on nuance of operating 1=== for:

! Marble Hill For purposes of this decision, he vever, STV has not identifie,l significant new' information that would warrant action to re evaluate prior ruolution of these issues. See
ConsoMared Edson Company (Indian Point Station, Units 1-3), CLI-75 5,2 NRC 173,176
(1975); PmWie Service Conpany ofIndano (Marble Hill Nuclear Generating Station, Units I
and 2), DD-79-21,10 NRC 717,719 (1979).
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no unacceptable efTects on either the closest down gradient ground water- .3 pumping center (Oldham Water District, located approximately 12 miles
downstream) or on the nearest downstream surface water user (the Louisville
Water Company, located about 30 miles downstream)(Errata to Staff Site
Suitability Report, post Tr.12%). The calculated radionuclide concentra.
tions for these water users are small fractions of the limits of 10 CFR Part 20,m i

) for unrestricted areas, and are therefore acceptable [ reference omitted).

|'

| As stated in the stafTs testimony, the analysis of accidental releases of
radioactive fluids from the Marble Hill facility assumed that these liquids
would escape through postulated fractures in the limestone to the Ohio
River with no holdup in transit. However, our post construction permit
review of the lower elevations of the excavation for the ).larble Hill facility
found that the limestone was very tight.' Therefore, our analysis for release
of radioactive liquids was very conservative. Further action on STV's
concern is not warranted.

CONCLUSION

For the reasons set forth ::bove, no further action will be taken on the two
issues raised by Save The Valley. A copy of this decision will be filed with
the Secretary of the Commission for review by the Commission in
accordance with 10 CFR 2.206(c) of the Commission's regulations. As
provided in 10 CFR 2.206(c), this decision will constitute the final action of
the Commission twenty (20) days after the date of issuance, unless the_ ,

Commission on its own motion institutes a review of this decision within
that time.

Harold R. Denton, Director
Office of Nuclear Reactor

i

Regulation
Dated at Bethesda, Maryland this 2nd day of September 1980.

'See letter from Brown to Gammin (December 12,1977) on Marble Hill site visit.
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Cite as 12 NRC 386 (1980) DD-80-28

UNITED STATES OF AMERICA
! NUCLEAR REGULATORY COMMISSION

_ OFFICE OF NUCLEAR REACTOR REGULATION

Harold R. Denton, Director
|

| |
! In the Matter of Docket No. 50 250'

!

|
'

FLORIDA POWER AND LIGHT
COMPANY

(Turkey Point Plant, Unit 3) September 18,1980

i
'

The Director of Nuclear Reactor Regulation denies a petition under 10
CFR 2.206 which requested that the Commission issue an order to the
licensee to show cause why the Turkey Point Plant Unit 3 should not be

,

i shut down to perform steam generator inspection and repair.

,

DIRECTOR'S DECISION UNDER 10 CFR 2.206
1

|

I
-

| By petition dated July 30,1980, Martin H. Hodder, Esquire and Cheryl
'

A. Flaxman, Esquire, on behalf of residents and homeowners in South
Florida in close proximity to the Turkey Point Plant (the petitioners),

! requested that the Commission issue an Order to Florida Power and Light
; Company (the licensee) to show cause why Turkey Point Unit No. 3 (Unit

3) should not be shut down by July 31,1980, to perform a steam generator,

inspection and repair. The petition was not received until aner the date July,
31, 1980. The petition was referred to the Office of Nuclear Reactor

| Regulation for expeditious action in accordance with 10 CFR 2.206 of the
Commission's regulations.'

!

!

'The petition was filed before the N=iai~ requesting the Co===wm revene the deciaon
of the staff which permitted Unit 3 to operate for approximately 2 months beyond July 31,
1980. The Commia= ion referred the petition to the stafT for treatment as a request for action
under 10 CFR 2.206.
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Amendment No. 52 of the operating license for Unit 3, issued on
January 25,1980, specifies that:

- "5. In order to perform an inspection of the steam generators, Unit No. 3
shall be brought to the cold shutdown condition within six equivalent
months of operation from January 24,1980 or at the next refueling
shutdown, whichever occurs first, unless: (1) an inspection of the
steam generators is performed within this period as a result of the
requirements in 2,3 and 4 above, or (2) an acceptable analysis of the
susceptibility for stress corrosion cracking of tubing is submitted to
explicitlyjustify continued operation of Unit 3 beyond the authorized'

rtriod of operation. Any analysis justifying continued operation must
Le submitted at least 45 days prior to the expiration date of the:

j authorized period of operation. For the purpose of this requirement,

g equivalent operation u defined as operation with a primary coolant
temperature greater than 350'F. NRC approval shall be obtained
before resuming power operation following this inspection.

Under the terms of Amendment No. 52, Unit 3 would have been
required to shut down by July 31, 1980 to perform a steam generator
inspection unless either item (1) or (2) above had previously been satisfied.
By letter dated June 30,1980, the licensee requested permission to delay the
next steam generator inspection of the plant until October 6,1980. This
request was evaluated by the staff and granted in the form of an
amendment issued July 30,1980 (Amendment No. 59). The amendment
permitted continued operation of the Unit 3 for approximately two months

~

of operation beyond July 31,1980. Upon expiration of that period of time
the licensee must shut the facility down to conduct an inspection of the
steam generators.

The petitioners contend in effect, that Amendment No. 59 is inconsistent
with NRC sta'ements that "an adequate technical basis to predict steam
generator performance for periods longer than six months at a time" is not
now available and that the NRC would "not expect to have applications for
periods longer than six months," (Petition at I and 7). Secondly, petitioners
contend the licensee has not filed any techr.ical basis for its extension
request which would comply with the requirement of Amendment No. 52
that an " acceptable analysis" be submitted. Rather, they assert the
licensee's request " relies entirely on legally inappropriate and hence,

,

! irrelevant and immaterial economic and service considerations" (Petition at

f
p.10). Finally, petitioners contend that the failure of the licensee to inspect

- certain steam generator tubes during its January 1980 inspection and the
discovery of foreign material in the reactor coolant system in December
1979, raise " unusual and serious safety questions that cannot be left

387
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unresolved" beyond July 31,1980 (Petition at p. 6). De licensee filed
comments opposing the motion for order to show cause on August 27,1980.,

He stafT has evaluated the informraion and the issues raised in the,

! Petition. For the reason set forth below, I find there is reasonable assurance

g that operation of Unit 3 under the terms of Amendment No. 59 can
} continue without endangering the health and safety of the public. For this_

'

reason petitioners' request for an order to shut down Unit 3 is denied

H.

BACKGROUND

In the mid-1970s, a number of nuclear plants, including the Turkey Point,

| Plant Unit Nos. 3 and 4, began to have problems with leaking steam
generator tubes due to a corrosive process called " denting." On October 29,
1976, the NRC stafTset forth minimum requirements to ensure that Units 3
and 4 would not, as a result of this denting phenomenon, operate with
reduced integrity of the primary system pressure boundary. Since that time
the plants have operated under strict requirements imposed by the NRC
stafT. Unit 4, which had the greater degree of denting of the two units,
operated under the terms of several Commission requirements imposed
during the period from February 8,1977 until September 22,1978, which

t required that steam generator tube inspections be performed at certain 1

j intervals - first 60 days,2 then 120 days and finally, six months. Unit 3 has.

since January 14,1977 operated under essentially the same strict limitations I

as Unit 4. )
He requirements placed on Unit 4 in early 1977 to conduct steam '

generator inspections following the short operating intervals were based on
the degree of denting in the steam generator tubes and the degree of i

| understanding the staff had regarding the denting phenomenon. Once the
! phenomena were relatively well understood, the inspection interval was set

at six months. The period of six months was based on the staffs confidence |
in the methods used for predicting the steam generator / core plate tube, ,

deformation as well as previous operating experience at the Turkey Point
units and other similarly degraded units. Unit 3 operated for a six month
period beginning with the first such restricted period of operation in 1977
because the steam generators were in a less advanced state of degradation.-

AH of the tinw pmods are in terms of effective thH pown operation, which is defined as
operation with reactor raalaat over 350*F.
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Dunng 1977 two extensions of the Unit 3 operating interval were
requested by the licensee and approved by the staff.8 'Iliese extensions were
granted on the operating experience of the Turkey Point Units, the

,

operating experience of other reactors with similarly degraded steam .

,
generators, and the technical justification set forth in the application. I
Recognizing that the need for extensions might arise in the future, and that ;

similar valid technicaljustification might accompany the requests for such
extension, the next Unit 3 license amendments * simply provided that the
stated inspection was required unless "2) an acceptable analysis of the
susceptibility for stress corrosion cracking of tubing is submitted to
explicitly justify continued operation of Unit 3 beyond the authorized
period ofoperation."'

III.
'

In support of their petition, the petidoners stress a statement by the staff
that it does not have an " adequate technical basis to predict steam
generator performance for longer than six months," (Petition at p.1).

! However, the statement that operation longer than six months be reliably
predicted does not mean that operation of a facility for longer than six,

months without steam generator tube inspection cannot be permitted'

I consistent with the requirement to protect the health and safety of the
public. Rather, it means that, following an inspection and plugging program
of steam generator tubes, the NRC has reservations about the ability ofits-

methodology to predict the expected operation of the plant for longer than
six months. If appropriate analysis has l> en provided and if operating
experience of the reactor in question and other reactors with similarly
degraded steam generators is satisfactory, extension of the operating
intervals may be acceptable, i.e., satisfy the NRC requirement that the
health and safety of the public will not be adversely affected.

Early in 1979, the licensee decided to go to an 18 month refueling cycle.

8 Letter from G. Iaar, NRC to Dr. R.E. Uhrig. F/L dated July 15, 1977 transmitting
Amendment No. 26 which permitted operation c: Unit 3 until August 16,1977 (about one
month extension).

Letter from G. Iear, .JRC, to Dr. R.E. Uhng, F.% dated August 16,1977, transmitting
A=*ad-t No. 27 which permitted Unit 3 to operate until the refueling period (about 2
monthe extenmon).
* Letter from G. Lear NRC to Dr. R.E. Uhrig, dated January 31, 1978, transmitting
Amendment No. 32 which permitted Unit 3 e operate fer six months.
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Accordingly, the next steam generator inspection reports and analyses 5
.. . included plugging analyses and procedures calculated to assure safe

operation for a ten month rather than a six month period. The NRC staff,
in each ofits evaluations of the various reports and analyses * indicated a
preference not to extrapolate inspection results longer than the previously

._ accepted six month period. In a meetmg with licensee representatives on
March 4,1980 this matter was discussed and two points were made by the
stafT:

( "I. An adequate basis has been given to substantiate the predictability of a
six month operating period with degraded steam generators.

2. An extrapolation of the predication capability to operation for ten
months is not acceptable without the establishment of an acceptable
model for such an operating period."'

At that meeting, the licensee representatives said they would not attempt
the longer operating period until a specific analysis had been done to show
that a longer operating period could be reliably predicted. Subsequently, it
was determined by the licensee that such an analysis would take too long to
develop and therefore wculd not be available in time as use on the present
steam generators, assuming the current schedule of steam generator repair
was maintained.8 Consequently, the licensee plans to operate for intervals
of no more than six months between steam generator inspections.

} Extensions may be requested by the licensee and may be granted by the
; NRC if an appropriate analysis is presented and if operating experience of,

the Turkey Point Plant and other plants with similarly degraded steam
generators indicates that such operation meets established safety require-
ments.

*
As noted above, Amendment No. 52 of the Unit 3 license requires that

"an acceptable analysis of the susceptibility for stress corrosion cracking of

sMarch 6,1979 letter from Dr. R.E. Uhrig, FPI, to V. Stello, NRC, con'aining. Unit 3
taspecten results and analysis.

May 18,1979 letter from Dr. R.E. Uhrig. FPI, to V. Stello, NRC, con'aining Unit 4 inspection
results and analysis.
* March 30,1979 letter from A. Schwencer, NRC, to Dr. R.E., Uhrig, FPI, transmitting
AmenA=+nt No. 46 which permitted Unit 3 to operate for six months.

June 15,1979 letter from A. Schwencer, NRC, to Dr. R.E. Uhrig, FPI, transmitting
Amendment No. di which permitted Unit 4 to operate for six months.
'Su==ary of meeting held on March 4,1980, regardag the Steam Generator Inspection and
Plugging Program, March 13,1980.

'The steam generators in Unit 4 are scheduled to be repaared starting in October 1981 and
those in Unit 3 a yearlater.
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tubing (must be) submitted to explicityjustify continued operation of Unit
No. 3 beyond the authorized period of operation."

He basis for the staff decision to grant the extension request on July 30,
1980, was the information provided by the licensee in its June 30 letter and
the information previously submitted in its January 10, 1980 inspection
report. In the January 10, 1980 report, the licensee had explained the
inspection and plugging criteria used which it believed would justify an
operating period in excess of ten months. In its June 30 letter, the licensee
noted that the plugging criteria had been effective in that no steam
generator tube leaks had occurred during the period from January 24,1980
to that date and,indeed, since July 1978.

As explained in more detail in the Safety Evaluation Report for
Amendment No. 59, a copy of which is attached hereto, the stafrevaluated
the information submitted, as well as the operating expeiience of Unit 3
and other facilities with similarly degraded steam generators and found that
the information supplied was adequate to justify the extension without
jeopardizing the health and safety of the public.

He petitioner: assert that the information on generating capacity and
expected load demand submitted by the licensee in Attachment I to its
June 30 request was the only basis submitted for the requested extension
and was legally inappropriate as the basis for such a request. As already
explained, the reasons for granting the request were the technical analyses
supporting it. These did not involve considerations of neH for power.

,

; IV.
|

The petitioners cite two safety concerns which they contend require that
Unit 3 be shut down and reinspected after an equivalent six months of
operation as originally required by Amendment No. 52: (1) the failure by
the licensee to inspect two tubes in its January 1980 inspection, and (3) the
discovery in December 1979 of foreign material in the Unit 3 steam
generators.

Uhe amendment also states that such an analysis is to be submitted at least 45 days prior to
the expiration date of the authorned period of operation. That time requirement is impanad to
permit the Commission sufficient time to evaluate a request, given its many responsibilities
and -rily limited resources. That is not to say that thera ==m may not, as it did in
this case, evaluate and grant a license amendment request ifless than 45 days notice is given by
the hcensee. But if a tiamaa=a submits an application less than 45 days before the date it wiebes
the amendment issued, it does so at its own risk that the ===ad=aat may not be granted by
the time it wants it.

s
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Two tubes were observed to restrict passage of a 0.650 probe during the

January 1979 inspection. However, the licensee inadvertently failed to

% inspect them during the January 1980 inspection. He licensee notified the
Commission of this omission on January 18,1980 and provided information
as to why it believed "these restricted tubes were isolated occurrences" and*'

that the probability of these tubes developing a leak before the next
inspection "was remote."80 He NRC staff evaluated the information
submitted by the licensee and concluded at that time, for the reasons set
forth in the associated Safety Evaluation Report, that these tubes did not
represent a safety concern."

When the licensee requested the extension of its operating period in
June, the staff reexamined the information submitted by the licensee in
suppor: ofits January 1980 amendment request. The evaluations done and
the conclusion reached, including conclusions that the two tubes in
question did not represent a safety concern, were revalidated by the stafT
and the January 25,1980 Safety Evaluation Report was incorporated into
the July 30, 1980 Safety Evalustion.n Thus, the condition of these two
tubes was considered by the staff when it concluded that extensica of
operation of Unit 3 plant for approximately two months was acceptable.

De second safety concern raised by petitioners involves " loose metallic
fragments inside a reactor coolant system" (Petition at p. 6). Pieces of
foreign material were discovered in the hot leg side of steam generators 3B
and 3C on December 3,1979 during the refueling outage and steam
generator inspection of Unit 3.n The licensee examined the materials and,

found them to consist of two fragments of an improperly expanded steam
generator tube plugu and several small pieces of 16 gauge unalloyed carbon
steel that were not part of the reactor system. There were a total of 13 pieces
in the two generators with a total weight of 354 grams (0.78 pounds). One
piece of a tube plug was located in a steam generator tube. That tube was
plugged as a preventive measure. The licensee conducted a visual inspection
of the steam generators and reactor vessel and found no additional material
or any evidence ofdamage.

! %tter dated January 18.1980 from Robert E. Uhrig, FPL, to Danell G. Eisenhut, NRC.
t " Safety Evaluation Report for A=aad-t No. 52, Turkey Point Nuclear Plant Unit 3,
} January 25,1980.
, uSafety Evaluation Report to Amendment No. 59. Turkey Point Plant, Unit 3 July 30,1961, at
! p. 2.
'

%tter from A.D. M==it, FPI, to J.P. O'Reilly, NRC, dated December 31, 1979
transmitting LER 79 39.
"Dunng the January 1977 steam generator inspectum and plugging program a tube plug
improperly expanded. Apparently during 'he repair the two pieces of plug skirt were
inadvertently overlooked.

9
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The staff was aware of the foreign materialn before Amendment No. 52

~~

was issued. The staff believed and continues to believe that pieces of metal
as small as those located cannot cause a serious problem within a reactor
system. This beliefis based on extensive review of the effect ofloose steam
generator tube plugs in the Unit 4 reactor coolant system'' as well as a
report of a broader survey of extraneous materials found in reactor coolant
systems and the safety implications associated with such materials in the
reactor coolant systems." This latter report was part of a study by the NRC
to evaluate Regulatory Guide 1.133 which dealt with loose-parts monitoring
systems. A summary reportt8 was written which concluded that, although a
plant equipped with a loose-parts monitoring system (LPMS) is somewhat
safer (more depth to its defense) there is insuflicient justification for
backfitting all plants with LPMSs.

An LPMSS is generally capable of detecting loose parts that weigh
;

greater than 0.114 kgm (0.25 pound). Thus it is unlikely that the pieces of
metal discovered in December 1979 could have been detected by an LPMS

|
even ifit had been installed at that time. According to the stafTreviews,it is
extremely u. likely that small pieces, such as those found in the Unit 3
steam generators, could cause coolant flow blockage or mechanical
interference with control rods." Moreover, any flow blockage, if signifi-

| cant, could be readily detected by other means, such as distorted flux maps,

( prior to any damage to the fuel. Emilarly, any control rod interference
could be readily detected by contrr.; rod indicators prior to any damage to'

the reactor.-

V.

Based on the foregoing discussion,I have concluded that an acceptable
analysis was submitted by the licensee in support of its request for an
extension ofits operating period which enabled the staff to evaluate the

%tter to R.E. Uhrig. FPL, from A. Schwencer, NRC, transmitting Amendment No. 52 to the
Unit 3 license dated January 25.1980 (SE at p. 5).
%tter to R.E. Uhrig. FPL, from G. Lear, NRC, transmitting an Order for Modifx:a'.;on of

i | License dated August 3,1977 (SE at pp. B-10 and C-1).
,

| t " Memo from R.L Baer to D.G. Eisenhut regardmg Report on Operational Empenence with

| Commercially Marketed toose-Part Monitoring Systems, dated February 28,1978.
'' Memo from P.S. Check to D.G. Eisenhut entitled Implementation Evaluation of Proposed
Regulatory Guide 1.133 " Loose part Detection Program for the Pnmary System of Light.

,
Water Cooled Reactors," dated September 2I,1978.
wihe Turkey Point Units are now both equipped with Metal Impact Monitoring Systems,i -

which are a specific type of1.PMS. Turkey Pomt Unit 3 was so equipped in early 1900 and-

Turkey Point 4 in late 1977 or early 1978.
"Value-impact Statement for Propcaed Regulatog Guide 1.133 " loose-Part Detectaan
Program for the Pnmary System of Light. Water-Cooled Reactors," Octobar 1978.

i
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i proposal. The tv.o specific safety conce.rns raised by petitioners were

N I considered by the staff at the time it issued the amendment for extended
operation. The staff concluded that the operating interval could be
extended "without altering our previous conclusions that the steam
generator tubes will maintain an acceptable degree ofintegrity" and that
there was reasonable assurance that the health and safety of the public-

would be protected during the extension period.2' Therefore, I have
determined that petitioners' request for an order to shut down the Turkey
Point Plant Unit 3 is denied.

A copy of tids decision will be placed in the Commission's Public
Document Room at 1717 H Street, N.W., Washington, D.C. 20555 and the
local public document room for the Turkey Point Plant located at the
Environmental Urban Affairs Library, Florida International University,

I Miami, Florida 33199. A copy of this decision will also be filed with the
'

Office of the Secretary of the Commission for its review in accordance with
10 CFR 2.206(c) of the Commission's regulations.

FOR THE NUCLEAR
REGULATORY COMMISSION

Harold R. Denton, Director
t Office of Nuclear Reactor
l Regulation_

Dated at Bethesda, Maryland
this 18th day of September,1980.

s' Safety Evaluation Report for Amendment No. 59, July 30,1900 at 2-3.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

,

l

OFFICE OF NUCLEAR REACTOR REGULATION-

Harold R. Denton, Director

in the Matter of Docket No. 50 331
i

IOWA ELECTRIC LIGHT AND
POWER COMPANY, er al.

(Duane Arnold Energy
Center) September 24,1980

The Director of Nuclear Reactor Regulation denies a petition under 10
CFR 2.206 that requested initiation of proceedings to modify the operating
license for the Duane Arnold Energy Center to require mmpliance with
certain General Electric Company recommendations for oxygen control in
boiling water reactors' coolant.

,

I
DIRECTOR'S DECISION UNDER 10 CFR 2.206

.

In a request dated July 17,19'9, Citizens United for Responsible Energy
(CURE) requested that the Director of Nuclear Reactor Regulation initiate
a proceeding to modify Facility License No. DPR.49, for the Duane Arnold
Energy Center (DAEC), such that compliance with General Electric
Company recommendation "BWR Coolant Oxygen Control," NEDO-
23631, June 1977, would be a limiting condition for operation. Notice of
receipt of this request was published in the FEDERAL REGISTER on

| September 11,1979 (44 FR 52912). For the reasons set forth in this
decision, the request is denied.

In support of the request, the petitionu cites the cracks discovered in
June 1978 in the DAEC rectreulation sf. tem inlet nozzle safe-ends. The
cause of the cracks was determined to be intergranular stress corrosion
cracking (IGSCC). The petitioner states that such cracks indicate the Iowa
Electric Light and Power Company (IELP) has failed to adequately address

, the serious problems created by IGSCC and that implementation of
NEDO-23631 is necessary to ensure the continued safe operation of DAEC.

.

-
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FACIVAL BACKGROUND.,

On June 17, 1978, a plant shutdown permitted the investigaton of the
source of a 3 gallon per minute (gpm) leak that had existed since June 14th
(Plant Technical Specifications allow 5 gpm unidentified leakage). The leak

. was due to a through wall crack in one of the eight, Alloy 600 recirculation-
inlet nozzle transition pipe ends (safe-ends). Non-through-wall cracks were
subsequently found in the other seven safe ends.

An analysis by the NRC Pipe Crack Study Group (NUREG-0531),
" Investigation and Evaluation of Stress Corrosion and Cracking in Piping
of -Light Water Reactor Plants," February 1979) concluded that the
cracking was due to design and fabrication factors that led to high residual
plus applied stresses and the presence of a crevice which promoted a
coolant impurity concentration phenomena.

All eight inlet nozzle safe-ends were replaced. The replacement safe-ends
and thermal sleeves were redesigned to reduced peak stresses and elimmate ;
the previous crevice configuration. He safe-end/ thermal sleeve adapter |

combination was fabricated from Alloy 600 the same type material as the
original combination. The new design was evaluated and found acceptable.
The staff concluded that there was reasonable assurance that IGSCC i

should not occur in the pressure boundary of the new design.

i DISCUSSION
I

I

| For BWRs in this country the long standing principle of reactor coolant-

chemistry control has been to maintain the water as completely free of
impurities as possible. The recirculating coolant water is continuously
purified in a clean-up system so that even trace impurity levels are
exceptionally low. During opertion the water decomposes by radiolysis in
the nuclear flux, to produce both oxygen and hydrogen. Although the bulk
of these gases are stripped into the steam and removed from the system at
the condenser, a small amount stays in the recirculating water. He oxygen
content of the circulating coolant water therefore depends upon the
equilibrium conditions between the radiolysis of the primary coolant water,;

the stripping of the gas into the steam and the small quantities in the make
up water. Because the BWR cycle is an open cycle, heretofore it has not

t been economical to inject additives into the circulating water, as is done in
PWRs, to lower the oxygen level of the coolant. The oxygen level of the
coolant is thus a function of the reactor power level. Because of the above,

|
the Technical Specifications of the Duane Arnold plant, as well as those of

|
other operating BWRs, do not require the monitoring or control of the

! oxygen level in the coolant. Tests of the primary coolant oxygen content of
i

i
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the Duane Arnold plant were performed during the early start-up tests and

'

were consistent with the G.E. data dev/oped during tes* 'n a number of*

,
' other BWR plants. The tests at DAEC irAicate a level m to 250 ppb of
'

oxygen. Other BWR plants have similar oxygen levels.
The NRC Pipe Crack Study Group did an extensive study of the,

influence of oxygen in BWR primary coolant on IGSCC. (NUREG-0531,-- 6

" Investigation and Evaluation of Stress-Corrosion Cracking in Piping of
Light Water Reactor Plants.") The Group recommended that control of
oxygen during shutdown and start-up be exercised wherever possible and
said that reduction of oxygen levels during steady state operation of BWRs
is desirable. However, the report also stated that "the data do not exist at

|
the present time to determine if oxygen control during shutdown and start-
up will prevent IGSCC in BWR piping." Thus, there is no assurance that
the reduction of oxygen in these operational modes in a plant that had
previously operated with the noanal oxygen levels would prevent IGSCC in
the future. For example, intergranular stress-corrosion cracks were found in
Vermont Yankee core spray lines (not alloy 600) about two years after the
utility started its practice of deaeration during start-up.

|
Much of the early technical support for deaeration as a remedy for

IGSCC in BWRs came from two primary sources: 1) the belief that
IGSCC was related to the number of reactor shutdowns greater than 24
hours long and 2) laboratory data showing that IGSCC was less severe in !

I 0.2 ppm dissolved oxygen compared to 8 ppm dissolved oxygen (as in air
saturated water). The belief that IGSCC was related to the number of,

reactor shutdowns, originated with a statistical analysis of a limited number
of incidents, performed in a General Electric study published in 1974
(NEDO 21000). A more recent analysis of a larger number of incidents,
established that the apparent correlation between shutdowns and cracking
may not be a real correlation but only part of a more cotuplex
phenomenon. Unfortunately, the preliminary laboratory experiments con-
ducted to support this thesis, were done in an unrealistic BWR environ.
ment, air saturated water at operating temperature. Actuti in-reactor
measurements of temperature / oxygen combinations sho ved tha this severe
condition rarely if ever occurs in operating BWRs. Therefore, laboratory
studies that compare the severe condition of air sattuated water at
operating temperature to the low oxygen condition atttinsble with |
deaeration cannot produce a valid evaluation of the benefits of deacration. i

| Recent expenments, in an EPRI program, using corrosion potentis!
'

measurements in operating reactors and in laboratories indicate that the
corrosion potential remains high in spite of deaeration. This suggests that-*

deaeration alone will not stop IGSCC.

.
M
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Although the G.E. staff study report (NEDO 23631) recommended that

deaeration during start-up and shutdown be implemented in BWRs, the.,

G.E. Company to this date has not recommended it to the BWR owners
and does not include it in its present design.

: It is recogmzed that reduction of the oxygen content in the reactor
coolant may be expected to provide a means for limiting the extent ofm.

IGSCC, however, this principle has not been fully developed. The NRC
staff considers the recommendations made in NEDO 23631 worthy of being
pursued further for development. He staffis not now requiring implemen-
tation of the recommendations of this report. There is insufficient data
available to evaluat the secondary or syndergistic effects oflowering the
oxygen level of the coolant by deaeration, e.g., increased corresion of the
installed ferritic piping.

Studies have been initiated on various methods for controlling oxygen in
BWRs including vacuum deacration and hydrogen or amine additions.
Rese studies will evaluate the corollary effects of oxygen reduction in the
BWR coolant. The studies are being closely followed by the NRC staff and
will be considered in resolving the IGSCC problem.

A review of BWR operating expence:e showed that the safe-und
cracking at DAEC is the first example ofIGSCC in Alloy 600 exposed to
BWR water environment. Laboratory tests have showr> that very high
stresses (above yield) and tight crevice conditions, both of which were
present in the original DAEC design, are significant factors in initiating
stress-corrosion cracking in Alloy p00.

,

EVALUATION

| The new safe-end design for DAEC has removed from the primary
pressure bour:dary the tight crevice, and the weld which caused the high

'

residual stresses in the original design. Therefore, there is reasonable
|

assurance that stress corrosion cracking will not occur in the pressure
boundary of the new design. The new design will allow increased
circulation which will prevent the concentration of detrimental chemical
species that can occur in a tight crevice.

In addition, an inservice inspection program for the safe-ends was
I instituted to detect any cracks should they occur. The program complies

with the recommendations of Technical Report on Material Selection and
Processing Guidelinesfor B WR Coolant Pressure Boundary Piping, NUREG-
0313, July 1977, and NUREG-0313 (Revision 1), October 1979, in which
the staff concluded that existing plant design, inservice mspection pro-
grams, and leak detection monitoring systems ensure that IGSCC does not

1

~
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constitute a present safety problem for c,>erating plants, and, therefore,
constitute an acceptable basis for continued plant operation.

Under 10 CFR 50.109, the Commission may require "backfitting" of a
facility if"such action will provide substantial, additional protection which
is required for the public health and safety." Backfitting is defined as the

-- addition, elimination or modification of structures, systems or components
of a facility after the. construction permit has been issued. Since the
reduction of IGSCC is a long-term goal, this section of the regulations
appears to be the proper basis for implementing the recommendations of
NEDO-23631, if such implementation is deemed appropriate based on
further study.

10 CFR 50.36(c)(2) defined limiting conditions for operation as "the
lowest functional capability or performance levels of equipment required
for safe operation of the facility." While NEDO-23631 may prove a

j desirable means of reducing the incidence ofIGSCC, even then it may very
I well not be required for safe operation because of the long term effects and

the short term crack detection by the inservice inspection and leak
detection, and therefore, it would not qualify as a limiting condition for
operation.

Notwithstanding the assurance provided by the r.:w safe-end desiga, the
NRC staff considers the recommendations made in NEDO-23631 worthy
of being pursued further. It is recogmzed that reduction of the oxygen
content in reactor coolant may be expected to provide a means oflimiting
the extent ofIGSCC. However, this principle has not been fully developed,
and is not now a requirement for present safe plant operation. Studies have

-

been initiated on various methods for controlling oxygen to establish
whether the presence of oxygen 'las any bearing on IGSCC These studies
are being closely following by the NRC staff.

CONCLUSION

For the reasons stated in this decision, I have daermined not to modify
Facility License No. DPR-49 for the DAEC such that compliance with
NEDO-23631 is a limiting condition for operation. Accordingly, the request
of the petition is denied.

A copy of this decision will be placed .in the Commission's Public
Document Room at 1717 H Street, N.W., Wasington, D. C 20555, and the
local public document room for the Duane Arnold Energy Center, located
at the Cedar Rapids Public Library,426 Third Avenue, S.E., Cedar Rapids,
Iowa 52401. A copy of this decision will also be filed with the Secretary of
the Commission for its review in accordance with 10 CFR 2.206(c) of the
Commisson's regulations.
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O In accordance with 10 CFR 2.206(c) of the Comnussion's Rules of i
IPractice, this decision will constitute the final action of the Comnussion

'

twenty 90) days aner the date oi, issuance, unless the Commission on its

/ .
own motion institutes review of thB decision within that time.

- ,

/

- -- Harold R. Denton, Director
Office of Nuclear Reactor
Regulation

Dated at Bethesda, Maryland
this 24th day of September,1980.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

! .

OFFICE OF NUCLEAR REACTOR REGULATION

Harold R. Denton, Director

in the Matter of Docket No. 50-142*

i

THE REGENTS OF THE
UNIVERSITY OF CALIFORNIA

(UCLA Research Reactor) September 24, 1980

The Director of Nuclear Reactor Regulation denies a petition under 10
CFR 2.206 which requested suspension of the UCLA research reactor's
operation based on certam safety concerns related to radiological emissions
from the facility. The petitioner's requests for a hearing and for intervention
in the proceeding on renewal of the facility's license are before a Licensing
Board, thereby obviating any need for the Staff to respond to these requests
under 10 CFR 2.206.

DIRECTOR'S DECISION UNDER 10 CFR 2.206
-

By petition dated October 3,1979, Daniel O. Hirsch, on behalf of the
Committee to Bridge the Gap (CBG), requested that the Chairman of the
Nuclear Regulatory Commission (NRC) issue an order shutting down the
University of California, Los Angeles (UCLA) research reactor pending
resolution of certam safety issues. He petition also requested that other
actions be taken regarding the renewal of the reactor's operating license.
His petition was referred to the Staff as 4 request for action under 10 CFR
2.206 of the Comnussion's regulations. Notice of receipt of CBG's petition
was published in the Federal Register, 44 FR 70241 (December 6,1979).

,

UCLA responded to the petition by letter to the NRC dated January 3,
1980.

The actions requested by CBG, in addition to the order to shut down the
UCLA reactor, were:

1. Hold public hearings on the renewal of the reactor's operating
license (which had been scheduled to expire in March 1980).

2. Grant CBG formal intervenor status in the renewal proceeding.

401
'
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3. Notify CBG of any hearings or action taken pursuant to the renewal

of thelicense.
On February 28,1980, UCLA filed a timely application for renewal of

the license. Notice of this proposed renewal was published in the Federal
Register, 45 FR 28028 (April 25,1980). On May 22,1980, CBG filed a
petition for leave to intervene in accordance with 10 CFR 2.714. The NRC
Staff responded to the CBG petition on June 11, 1980, and stated its
position that CBG satisfied the requirements for interest and standing. On
June 10,1980, an Atomic Safety and Licensing Board was established to
Jule on petitions for leave to intervene and requests for hearing,45 FR
40747 (June 16,1980). The CBG petition to intervene and the Staff response 1

are now pending before the Board, thus obviating the need for this office to
'

respond to CBG's request to hold public heanngs and to grant CBG formal
Iintervenor status in such hearings on the matter oflicense renewal.

The safety issues discussed below have also been set forth as contentions
in CBG's petition for leave to intervene in the license renewal proceedmg. ;

The position taken by the Staff in this decision, however, in no way |

precludes the litigation of these contentions in the license renewal
proceedmg before the Licensing Board should the Board admit them as
issues in the proceeding.

Response to Safety Irees Raised by CBG
In its petition CBG contends the UCLA research reactor is unsafe and

requests that it be shut down. The bases for its contention are that the~

emuent from the reactor exhaust stack exceeds tite Argon-41 concentration

permitted by 10 CFR Part 20, Appendix B, and that a license amendment
changmg the prescribed concentration limit set forth in the license which
the NRC granted, failed to consider the pMenti.d radiation exposures
within the adjacent Math Sciences building.

In January,1975, the NRC Region V omcc cenducted an inspection of
the UCLA facility.The principal reason for the inspection was to review the
potential effects of gase >us emuents on facilities that had been constructed
around the reactor facilty subsequent to its originallicensing. Although it
was believed that the liceesee was complying with 10 CFR Part 20 emuent
requirements, it was felt tha t the evolving facilities at UCLA were deserving*

of review from the perspective of good health physics practice. The
inspectics revealed that a gaseous emuent exposure pathv.ay was likely for
nearby adjacent rooftop facilities. It appeared appropriate to the inspector
that the significance of the pathway be evaluated and during the inspection
the licensee agreed to evaluate the radiological impact of emuents on ,

nearby facilities. It should be noted that the licensee had previously )
considered such an evaluation but as of the time of the inspection, no

.
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specific action had been taken. The inspection also resulted in two items of
noncompliance:

1. Air drawn from the reactor room was not diluted to the specified
flowrate and was not exhausted at the specified height above ground
level.

2. The reactor room area radiation monitors and the gaseous emuent
monitor had not been calibrated at the required frequency.

A question of the adequacy of the method used to calibrate the effluent
monitor was also discussed with the licensee but not identified as an item of
noncompliance. The licensee's reply to the Notice of Violation issued for
the items of noncompliance was considered unacceptable by Region V. The
reasons for this non-acceptance were twofold:

1. The time frame to correct the ventilation problem was too long and
indefinite.

2. Upon calibrating the efiluent monitor with improved techniques, the
licensee determined that past calibrations were in error and actual
efiluent releases were about thirty times higher than previously
thought.

Inasmuch as the area containing the stack was not a restricted area, the
calibration error meant that the licensee had been exceeding the Technical
Specifications and 10 CFR Part 20 limits on gaseous effluents from the
stack. Region V summoned the licensee to the regional office for an
enforcement conference for the purpose of obtaining commitments from,

the licensee to bring the facility into immediate compliance with the
Technical Specifications. During this meeting the licensee agreed to
maintain ellluents from the stack to 10 CFR Part 20 concentrations by
limiting reactor operations. Because these limitations would result in
significant reactor usage cutbacks, the licensee proposed to request an
amendment to the technical specification which would allow an increase in
the limit for effluent concentrations discharged from the stack. The licensee
was instructed to maintain the current emission concentration limitations
until favorable action, if appropriate, on the amendment was taken.
Implicit in these discussions was the understanding that the licensee would
have to justify by detailed analysis that the radiological impact would be
acceptable. Ir the analysis that accompanied the amendment request
UCLA indicated that access to the roof area containing the stack's through
a locked door with keys available only to maintenance personnel and
reactor operations staff.

Limits on dischuges of radioactive effluents to unrestricted areas around
nuclear facilities are contained in Appendix B, Table II, of 10 CFR Part 20.
Section 20.106(b) allows an applicant for a license to propose limits for

..
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discharge higher than the values in Table II provided that the applicant
demonstrates:

t "(1) That the applicant has made a reasonable effort to mimnuze the
radioactivity contained in effluents to unrestricted areas; and- * -

"(2) That it is not likely that radioactive material discharged in the
effluent would result in the exposure of an individual to concentra-
tions of radioactive material in air or water exceedmg limits
specified in Appendix B, Table II of this part."

Section 20.106(a) also states that:

i "For purposes of this section concentrations may be averaged over a
period not greater than one year."

In a letter dated May 22,1975, UCLA applied for an amendment to its
facility operating license for the purpose of rectifying the discrepancy
between its actual reactor building ventilation discharge system and the
system as described in its technical specifications. A review of the proposed
amendment against the provisions of the regulations cited above was
undertaken by members of the NRC's Office of Nuclear Reactor Regula-
tion. A request for additional information regarding the proposed amend-
ment was made by the NRC in a letter dated August 14,1975. UCLA
responded to this request by letter dated August 26, 1975. Another

~

supplement to the proposed amendment dated November 5,1975, was
submitted by UCLA in response to questions raised by the NRC Staffin a
telephone call on September 22, 1975. On February 5,1976, the NRC
issued Amendment 10 to the UCLA operating license incorporating the
proposed changes to the technical specifications.

In the licensee's submittals, UCLA provided the NRC with sufficient
information to enable the Staff to conclude that: (a) the licensee made a
reasonable effort to rmmmize radioactive effluents to unrestricted areas,

! and (b) there is reasonable assurance that no individual will be exposed to
| average concentrations of Argon-41 in excess of the maximum permissible
; concentration (MPC) values.

In its request for Amendment 10, UCLA utilized a reduction factor of
460 for the Argon-41 stack emissions concentration of 1.65 x 108M Ci/cc,
as measured at the discharge stack. UCLA obtained the value of the 460 by

| i considering the fraction of time the reactor operated in a 45-hour weck
| (utilization factor), the Math Science building occupancy factor, and
; meteorological dilution.

The reactor utilization factor averaged out to 8.4 hours per 45-hour week!

at 100 kw power equivalent, or 18.8% UCLA utihzed a meteorological
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. _ - . -. _.

pr.s w - - w - -



|

|

. - . . -

O
dispension factor of 0.115 based upon calculation methods published at

- that time by the U.S. Atomic Energy Commimmion.' his reflects the
reduction in the concentration of the plume from the stack to the
ventilation intake atop the Math Science building. On the basis of building
use studies, UCLA assigned a person occupancy factor of 10% (see

L Appendix A) for the roof of the adjoining Math Science building.
The reciprocal of the multiplication of the above three values produced

the aforementioned overall dilution factor of 460. His factor is extremely
conservative. A more rigorous consideration of all the factors that would
serve to dilute the discharge from the stack were not considered at the time
by UCLA, possibly because it was recogmzed that further dilution factors !

were not necessary in order to be able to operate the reactor at the requisite I

maxunum level of 100 kw for only 8.4 hours per 45-hour week.
In the review of Amendment 10, NRC recogmzed the conservativeness

| | of UCLA's dilution factor, and issued the license amendment.
' On the basis CBG's allegations, the NRC Staff re-reviewed UCLA's

submittal information and the NRC Safety Evaluation Report (SER) to the
UCLA Amendment 10. The Staff concluded that the findings of the
original SER are still valid. The NRC Staff has performed a more rigorous
series of calculations using more current information, techniques and
available informaton, which is included as Appendix A to this decision.

Contrary to the CBG allegation, the NRC did take into account the
inside of the Math Science building in granting UCLA its amendment. In
the licensee's response of November 5,1975, the air intakes of all buildings-

that might draw air from the reactor building stack plume were considered.
Although not explicitly A=e=~i in the SER for Amendment 10, the inside
of the Math Science building cannot accumulate larger concentrations of
the Argon-41 than those that occur on its roof. Herefore, the doses to
individuals inside the building are pounded by the doses to individuals on
the roof, which were found to be within allowable limits.

In addition to the relatively low environmental radiation exposure values
cited above, UCLA is currently installing exhaust air delay tanks which will
further decrease the levels of Ar-41 discharged from the facility.

Conchasion

I have determmed for the reasons set forth above that there exists no
adequate basis for issuing an order to shut down the UCLA research
reactor. Accordingly, this portion of the request of CBG is denied.

' Attachment to Concluding Statement of Pcaition of the Regulatory Staff, Numencal Gades
for Design Objectives and limiting Conditons for Operation to Meet the Criterion "As low

FOOTNOTE CONTINUED ON NEXT PAGE-
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A copy of this decision will be filed with the Secretary for the
Commission's review in accordance with 10 CFR 2.206(c) of the Commis-
sion's regulations.

As provided in 10 CFR 2.206(c), this decision will constitute the final
-- action of the Commission twenty days after the date ofissuance, unless the

,

Commission on its own motion institutes the review of this decision within
that time.

!

Harold R. Denton, Director
Office of Nuclear Reactor Regulation

Dated at Bethesda, Maryland
this 24th day of September,1980

[Appchdix A has been omitted from this publication but is available
in the NRC Public Document Room,1717 H Street, N.W., Washing-
ton, D.C.]

FOO1 NOTE CONTINUED FROM PREVIOUS PAGE
| as Practicable" for Radaoactive Material in Light-Water-Cooled Nuclear Power Reactors.

Dran Regulatory Guides for Implementation, February 20,1974, Docket No. RM 50-2, U.S.
Atomic Energy Comm=ian Washington, D.C. 20645.
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Cite as 12.NRC 407 (1980) CU-80-34

UNITED STATES OF AMERICA j
NUCLEAR REGULATORY COMMISSION |

1

4- COMMISSIONERS
'

John F. Ahearne, Chairman
Victor Gilinsky

Joseph M. Hendrie
Peter A. Bradford

in the Matter of Docket No. 50-522
50-523

PUGET SOUND POWER AND
g

LIGHT COMPANY ct al.g (Skagit Nuclear Power
Project, Units 1 and 2) October 9,1980

Upon the Licensing Board's grant of applicant's motion to termmate this
I proceeding (insofar as it pertains to the Skagit site) during Commission

consideration of an untimely petition to intervene submitted by three
Indian tribes, the Commission dismisses the petition as moot and vacates

_

the previous orders of the Licensing and Appeal Boards on the question of
the tribes' intervention. .

ORDER

In June 1978, three tribes of American Indians, the Upper Skagit Indian
Tribe, the Sauk Suiattle Indian Tribe, and the Swinomish Tribal Communi-
ty, petitioned the Atomic Safety and Licensing Board presiding in this
construction permit proceedmg for permission to intervene into the
proceeding almost three and one-half years after the original time for
intervention had expired. While the Commission was considering whether
the Tribes should be permitted to become parties to the licensing hearings
(see Commission Order (January 16,1980)), the Commission became aware
that the applicants proposed to change the site of the project from de
Skagit River in northwest Washington to the Hanford Reservation in
southeast Washington. On July 16, 1980, applicants moved before the
presiding NRC Licensing Board for permission to amend the application
and conclude the Skagit licensing proceedmg. On August 27,1980, the
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Licensing Board granted the motion, providing, among cther things, that
the "proceedmg shall be deemed to have been cor.cluded insofar as the
Skagit site is concerned and no further evidentiary heedngs thereon are
contemplated." Licensing Board Order,14(e) at 2 (August 27, 1980).

Because the underlying admmistrative proceedmg has been terminated
and because the matter appears unlikely of repetition as it affects these
parties and these proceedings, the Comminion holds that the petition for
untimely leave to intervene is dismissed as moot and the administrative
orders of the Licensing Board and the Atomic Safety and Licensing Appeal
Board on the question of the Tribes' intervention are vacated. UnitedStates
v. Munringwcar,340 U.S. 36 (1950).

It is so ORDERED.

| For the Comminion

John C. Hoyle
Acting Secretary of the Commmion

Dated at Washington, DC,
this 9th day of October 1940.

.

]

|

.

I

^& ..

M

. _ _ - - . _ _ _ . _ ..- -..__-_ - - __ - _. . . - . . . , _ . . _ _ - _ - _ _ - - _ , - _ , _ - - _ _ _ _ _ _ . . _ _ _ _ _ _ _ _ _ - __ _ ._



|
|

.
i
'

,

|

O
Cite as 12 NRC 409 (1980) CLI-8(N35

i

UNITED STATES OF AMERICA
.

NUCLEAR REGULATORY COMMISSION
~

I COMMISSIONERS

John F. Ahearne, Chairman
Victor Gil!nsky

Joseph M. Hendrie
Peter A. Stadford

.

f in the Matter of Docket No. STN 50-556
I STN 50-557

PUBLIC SERVICE COMPANY OF
OKLAHOMA, et al.

(Slack Fox Station, Units 1
and 2) October 9,1940

Upon consideration of a certified question concerning return of a report
(generally known as the Reed Report), which had been provided to a
Licensing Board and was subject to a pret.ctive order, and two Freedom of ,

Information Act appeals seeking relesw of the report, the Commission |
.

decides not to return the report and evenly divides on whether to withhold
the report. Because a majority of the Commission does not vote to withhold
the document under the FOIA, the doc.urent must be disclosed. Accord.
ingly, the protective order is vacated.

1

FREEDOM OF INFORMATION ACD WITHHOLDING OF |
DOCUMENTS.

Under the FOIA, a Commission decision to withhold a document from

the public must be by majority vote.

MEMORANDUM AND ORDER ON CERTIFIED QUESTION:
RETURN OF OE NUCLEAR REACTOR STUDY |

On May 30,1979, the Licensing Board in this proceeding certified to the
..

Comnussion the question whether the General Electric Nuclear Reactor
Study and its related Sub-Task Force Reports, which is generally known,

N
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and hence will be referred to, as the Reed Report (for its principal author-
director), should now be returned to General Electric. He Reed Report
was obtained in confidence and is subject to a protective order. For reasons

'-

f described more fully in this opinion, the Ccmmiuion believes that it should
not be returned.

General Electric has charactenzed the Reed Report as a product
improvement study intended to enhance the availability and performance
of GE's Boiling Water Reactor. When the Reed Report was completed in
1975, GE determined that 27 safety.related issues were raised in the context
of the Report, that NRC was aware of each of them, and, thus, that GE
need not report them to the NRC under section ,206 of the Energy
Reorganization Act. Howeven, GE did inform the NRC of the scope and
purpose of the Report, its com xtitive sensitivity, and GE's own review of
the Report for new or significar.t safe:y information. In October 1978 in the
Black Fox proceedmg, concermng whether to permit construction of two
GE boiling water reactors at an Okkhoma site,intervenors, Citizens Action
for Safe Energy, sought to cro4-examme applicants' witnesses from
General Electric with regard to the Reed Report.He Board suspended the
examination and attempted to obtain a copy of the Report for in camera
inspection by the parties, under a protective order, as to the 27 safety issues.
Rather than produce the Report, General Electric, not a party to the Black

*

Fox proceeding, offered to extract portions of the Report arguably
pertaining to safety and to make those extracts available under protective
order. He Board rejected the offer and issued a subpoena for the Report;
GE responded with a motion to quash the subpoena. On January 2,1979,
GE proposed a settlement which the Board approved, thereby rendering
moot the motion to quash.

He pertment terms of the protective order are (1) the Reed Report is ,

available to the Board in confidence, (2) verbatim extractions are available
to counsel insofar as they relate to Intervenor's contentions and Board
questions, and (3) the Reed Report is available to Intenenor's counsel to
evaluate the faithfulness of the extractions. He parties also signed
protective agreements which limited access to and use of the Report. After
in camera evidentiary heanngs on February 20, 27 and 28,1979, the
extractions were admitted into evidence in camera. He Reed Report itself
was never admitted into evidence. Certfication to Commission at 5.
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On February 13, and Merch 7,1979, the Board received requests under
the Freedom ofInformation Act (FOIA),5 USC 552, for the Reed Report.
Both requests were denied and no appeals were filed.8 After these FOIA
demais, GE moved to have the Board return the Reed Report.2 his motion
was also denied, in part because the Board was not bound by any Protective
Agreement to return the Report and because of the possibility of'

t

admmistrative appellate review of the Board's decision.
He Board certified to the Comminion on May 30,1979 the question

whether the Reed Report should be returned to GE. In the certification
request, the Board Chairman recommended that the Commission return the

i

report.'

Before the Comminion could act on that question, the Sunbelt ,

I Educational Foundation's FOIA request was filed on June 5,1979. He l
l

f request was denied by the Board on June 18 on the same grounds as the
prior requests. An appeal was filed with the Commission on June 28.
Another FOIA request, from the Prairie Alliance filed on September 26,
1979, was denied on the same grounds. Its appeal was filed November 12
and became consolidated with the existing appeal.

These appeals raised several important and controversial issues about
the FOIA, including whether the Reed Report may be considered an !

" agency record" - a question of first impression for the Cnmminion - or
whether the Reed Report may be considered confidential for purposes of

j Exemption 4. 5 USC 552(bX4). After extensive consideration, including
! several consultations with the Department of Justice, the Comminion

concluded that the Report should be deemed an " agency record" owing to
NRC's apparent substantial control of the document as against any GE*

right of return. At the same time, the NRC staff reviewed a copy of the
Report at GE's ofIices to determme whether to grant a GE request that the
R9 ort be treated as proprie,tary information. See 10 CFR 2.790. Durmg the
pendency of the appeal, the staff advised the Commiuion that it did not
have an adequate basis to conclude that release of the Report would cause
substantial harm to GE's competitive position. Finally, the Comminion
considered whether disclosure of the Report would impair the NRC's

|
ability to receive similar information in the future. He Comminion was
evenly divided on this question. Chairman Ahearne and Commissioner
Hendrie would withhold the Report; Commissioners Gthasky and Bradford
voted to release it. Comminioner Bradford has noted his own view that the

Uhe March 23 and 29 denials noted (1) that the Reed Report came into possession of the
,

Board pursuant to a protectne order, (2) that GE has submitted an amdavit asserting
|

proprietary status, and (3) tht the NRC was in the process of revienng the claim.'

i

8By letter dated April 13,1979, OE assured the Board that if either the beensing or Appeal
Board desired to review the Raed Report in the future, it would be made available.

|
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NRC's examination of this document flowed not from the casual voluntary
disclosure ofits existence to two Comminioners at a luncheon but from the
fact that its existence was revealed to the public in Congressional testimony j
some months later. '

Under the FOIA, because a majority of the Comminion did not vote to
withhold the document, it must be released and, therefore, both appeals |
have beer ;; ranted by the Commission. He Comminion intends to make a i

copy of the Reed Report available for inspection and copying in 20 days at
its Public Document Room in Washington.,

| Accordingly, based on the above considerations, the Comminion has
decided that the Board should not return its copy of the Reed Report to the
General Electric Company. The Commission vacates the Board's protective
order and directs that the Board's copy of the Report be transmitted to the
Office of the Secretary. His matter is remanded to the Board for other and

i
further action not inconsistent with this Order when the Report is made '

publicly available.*
It is so ORDERED.

For the Comminion

John C. Hoyle
Acting Secretary of the Commmion

Dated at Washington, DC,
this 9th day cf October,1980.
The Comnussion issued an addendum to its decision on November 4,,

1980, consisting of separate statements by Comnussioners Hendrie and
Bradford. These statements follow.

SEPA[ ATE VIEWS OF COMMISSIONER HENDRIE,!

CONCURRING IN PART AND DISSENTING IN PART
,

j I am advised by the Office of the General Counsel that the Commmion
may not return the General Electric Nuclear Reactor Study, known as the,

; Reed Report, to GE during the pendency of Freedom of Information Act
! claims for the Report. In that aspect of the October 9 order, I concur.
!

However, I strongly disagree with the split Comnussion decision to disclose
the Reed Report. NRC acquired the Reed Report through GE's voluntary
cooperation on the written understanding that the confidentiality and;

privileged nature of the document would be respected by the Comminion.
Under these circumstances it is patently unfair to treat the document as an
agency record and release it. He Commission's split decision to release the
Reed Report welches on its assurances to GE, signals the industry to be j

much more circumspect in its deahngs with NRC, and will hamper the j

|
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O Commiuion in the future in obtaining important information promptly
from vendors and licensees. In short, not only is the Commiuion's decision

E to release the Reed Report a breach ofits word; it is also dismal regulatory
policy. j

For this we can thank not only the Commiuioners who have voted for
,

i
release but the Department of Justice as well. Urged by one of its members
the Commission decided to solicit the Department's advice on whether the
Reed Report was an agency record for purposes of the Freedom of
Information Act. The Department advised that it was an agency record and
that the Department would refuse to defend in court the contrary position.
It is well to recall at this point that the Reed Report is a product
improvemen: study intended by GE to study the marketing and economic
aspects of the availability and performance of GE's '.x>iling water reactors.
NRC had no involvement in the creation or core plannmg and execution of 1

Ithe document, and it was created without regard to any NRC regulatory
program. When it was completed in 1975 GE revir ' 'he Report to
determine whether it contained any safety-related information reportable to
the NRC under Section 206 of the Energy Reorganization Act. GE
concluded that it did not since NRC was aware of all safety issues i

mentioned in the Report, but nevertheless reported the results ofits review i

to the NRC Chairman. He NRC senior staff thereupon reviewed the Reed
!

Report in GE offices in 1976, concluded that the focus of the Report was
marketing rather than safety, and that the NRC did not need a copy of the
Report for its work. He matter was thoroughly explored by Congress 4-1/2
years ago. See Hearings oa " Investigation of Charges Related to Nuclear.-

Reactor Safety," before the Joint Committee on Atomic Energy, 94th
Cong.,2d Sess., Vol.1 (Feb.-March 1976).

As I noted at the outset a Commission Licensing Board later obtained
the Reed Report in confidence from GE during administrative hearings on
the licensing of the Black Fox nuclear power plant. An appropriate
protective order, recogn amg that confidence, was entered into. Given these,

facts the Department's position that the report is an NRC record seems to
'

me wholly misguided. He Department's advice revealed a fundamental
misundertanding of the facts and a patent lack of deference due the views
of this agency on the importance to its regulatory charter of promptly
obtaining information that might have a bearing on nuclear safety issues.
He NRC regulatory program has always relied on voluntary in&stry
cooperation, especially in providing access to information that might
otherwise not have been required to be submitted to the NRC. Disclosure
of such information, provided in confidence to assist the NltC, will
undermine that important aspect of the agency program. Groups, such as
GE, will be less likely to produce such documents for NRC's use, and the

F 4I3
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Commission will become mired in subpoena enforcement proceedmgs to
g procure the information it wants. Even if NRC were to prevail in such

proceedmgs, the cost to the agency in time, resources, and lack of prompt
information would be high.,

L For these reasons I believe that disclosure of the Reed Report is a grave
-

mistake. This should be an object lesson for those who would deal with
NRC with any sense of trust. From this turn of events, I must strongly
dissent.

.

STATEMENT OF COMMISSIONER BRADFORD

This case does not turn on a breach of confidence by the Nuclear
Regulatory Commission. The extension of confidential protection to the
Reed Report depended on a 1978 NRC staff conclusion, specifically
described as preliminary, that the Report contained proprietary informa-
tion. Neither the current staff position nor the Commission opinions
dispute that in fact the Reed Report does not contain proprietary
information. Without proprietary information or some other basis for
confidentiality, an agency record cannot be withheld given the strong
public interest in full access to nuclear safety information that is embodied
in our applications of the Freedom of Information Act. The Nuclear
Regulatory Commission protected this document for the five years during
which it was believed to contain proprietary information. Indeed, it remains

*

protected to this day in order that General Electric may have its day in
court.

To understand fully why the Nuclear Regulatory Commission's relation-
ship with the nuclear industry is not at issue here, one must begin with an
accurate history of the NRC's dealings with the Reed Report. The most
significant points are as follows:

1) The Reed Report was not reported to the NRC. Its existence was
disclosed orally in "very general"8 terms to the Chairman and one other
Commissioner at a luncheon at the San Francisco airport on August 21,
1975. This is not " reporting" as that term is normally used in nuclear
regulation. Of course, GE was not recpired to report the document.
However, claims that GE voluntarily reported it to the NRC are excessive.

2) The Reed Report was men'ioned in passing to the New York Societyt
of Security Analysts by GE Chairman Reginald Jones in a question-and-
answer session on December 17,1975. The contents of the Report were not

,

'" Investigation of Charges Relating to Nuclear Reactor Safety," Heenngs of the Joint
Comunitsee on Atomic Energy, February 18,23, and 24, and March 2 and 4,1976. Volunse II,i

I atp.1774.
's
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mentioned, other than that they " confirmed" GE's general approach to the
nuclear business. He document was described as " overwhelming....a five-..

| foot shelf."
3) The general nature of the Reed Report became public in February,

,

1976, not as a result of the luncheon five months earlier, but because three '

.

GE engineers resigned in protest of safety deficiencies. These engineerst

discussed the Report in testimony before Congress on February 18,1976,
and GE then described it further at subsequent Joint Committee sessions.

4) Begmmng the following Sunday, February 22, nine days before the
NRC was due to respond to the former GE engineers' testimony, two
members of the NRC staff reviewed the Report for the first time. His
review was explicitly "as a rer, ult of the February 18 testimony,"2 not the
August 21 luncheon. It did conclude that, while numerous safety matters
were discussed, no new safety concerns were raised by the document. It
made no deternunation as to whether the Report contained proprietaryi

information. Instead of a five foot shelf, the document reviewed totaled 713

pages and was three and one-halfinches thick.
5) Seventeen months later, the NRC staff did find that the three and

one-halfinch version of the Reed Report was proprietary information and
so iliformed General Electric in a July 10,1978 letter from Roger Mattson
to Glenn Sherwood.

I 6) On August 25, 1978, the Commission was advised by its Office of
, Policy Evaluation that that office could not "see the basis for categorizing
the entire list ofitems as proprietary.".

7) In a December 27, 1978 letter to Congressman John D'ngell, the
Commission made clear that it considered the staft's August determination
regarding proprietary information to be tentative. Specifically, it noted that
the Report was the subject of agency litigation and indicated that "the
Comnussion normally treats documents of this type as proprietarypending a
faaldetermination (emphasis added)." The letter, itself a public document,
states that General Electric will be notified.

8) On October 18, 1978, the Licensing Board in the Black Fox case
issued a subpoena requiring GE to produce the Reed Report. GE moved to
quash the subpoena on October 30. On January 2,1979, GE proposed a
settlement which the Board approved, thereby rendering moot the motion
to quash. The Board's order noted that the Report was available "in
confidence." He order makes clear that this "in confidence" status is based
upon the proprietary information contained in the document.

816i4 p.1495.
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9) On June 5,1979, a Freedom ofInformation Act request for the Reed

'
Report was filed by the Sunbelt Educational Foundation. This request was
denied by the Black Fox Licensing Board on June 18. An appeal was taken
in a letter ofJune 28.

10) On March 19,1980,in the context of the Sunbelt FOIA appeal, the
General Counsel asked the Justice Department whether the document
constituted an agency record within the meaning of the Freedom of
Information Act. This request was made as a result of a 3-2 Comminion
vote (Comminioners Hendrie and Ahearne dissenting). The Department
replied that the Reed Report was an agency record. Both the Comminion
and the Justice Department took the position thr.t if the document
contained proprietary information, such information could still be with-
held.

Il) On September 9,1980, the NRC staffin effect revoked the July 10,
1978 letter and concluded that " General Electric has not provided the
agency with sufficient bases to support the view that public disclosure of the
Reed Report would cause substantial harm to its competitive position."
Since this memorandum notes that the Reed Report is now some five years
old, it may not be entirely inconsistent with the equally brief determination
that the document was proprietary that was made in July 1978, when, the,

material was somewhat more current.
12) On October 9,1980, the Comminion split 2-2 and thereby failed to

apply any.of the Freedom ofInformation Act exemptions. No Com:nission-
er argued, then or now, that the proprietary information exemption was,

applicable.

...

The foregoing chronology makes very cl:ar that the Commiuion's ability
to cooperate with the nuclear industry is not at issue here. The only difficult
question in this case is the narrow one presented by the Comminion's
having to disregard the fact that the document in question is in the
Ucensing Board's possession "in confidence." In this context, two points

! must be understood:

| First, given that the document is an agency record, the confidence in
which it is held derives entirely from General Electric's claim that it is'

proprietary. Had the NRC review shown it to be proprietary,it would have
been withheld.

! Second, the fact is that the subpoena for the Reed Report would very
j . ; likely have been enforced had GE not entered into the confidential

' agreement. Had that happened, the document would in all likelihood be
public already. Hence, to term this phase of the crae a example of

R.t''
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" voluntary" cooperation is again somewhat misleading. The alternative
from GE's point of view was not to withhold the document; it was to be
compelled to produce it. Even granting the possibilities of delay in

~
,

litigation, it is a mistake to visualize this as a situation in which the
company had a choice that would have enabled it to keep the document to
itself and chose instead to cooperate "vehmtarily."

In conclusion then, assertions to the efTect that the NRC will no longer-
,

| be able to rely on voluntary industrial cooperation "especially in providing
access to information that might not have otherwise have been required to
be submitted to the NRC" are unfathomable. Vendors and utilities remam
under an affirmative duty to provide safety-significant information. That
has never been an issue in this case. If the NRC requires access to
documents to verify their lack of safety significance, visits to company
offices or other protective arrangements remain as available and as elTective
as they have been for five years in this case. Licensing proceedags in which
documents containing proprietary information must be reviewed will not be
subverted by the Freedom of Information Act because proprietary
information will be protected. Self-flagellating statements to the effect that
the NRC is no longer to be trusted are more likely to undermine
cooperation than is a clear understanding of what has actually occurred in
the cue of the Reed Report.

!

.

i
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i Cite as 12 NRC 419 (1980) ALAB418
|

. . UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

,

ATOMIC SAIETY AND LICENSING APPEAL BCARD |
;

Richard S. Salaman, Cha.'rman !

Dr. John H. Buck
|

, Dr. W. Reed Johnson

in the Matter of Docket No. 50 295
54NB04

(Storage Pool Modification) |

COMMONWEALTH EDISON |
!COMPANY

(Zion Station, Units 1 and
2) October 2,1980 |

'Ihc Appeal Board affirms the Licensing Board's decision (LBP-80-7,11 ;

NRC 245 (1980)) authorizing the Director of Nuclear Reactor Regulation
to grant an application to enlarge the storage capacity of the spent fuel pool
for the facility.

~

OPERATING LICENSES: TECHNICAL SPECIFICATIONS
(STATUS)

Technical specifications are part of the operating license. Licensees may ,

not disregard or change them without the NRC staff's consent and severe |

sanctions may be imposed for their violation. 42 USC 2232(a); 10 CFR |
'

50.36 and 50.100.

OPERA'I1NG IJCENSES: "IECHNICAL SPECIFICATIONS
. (STANDARDS)

The Atomic Energy Act and the regulations which implement it
contemplate that technical specifications are to be reserved for those
matters as to which the imposition of rigid conditions or limitations on
reactor operation is deemed n==y to avoid a situation giving rise to an
immediate threat to the public health and safety.

.
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RULES OF PRACI1G: BRIEFS
|

| Briefs in support of exceptions must specify the precise portion of the
;

record relied upon in support of the assertion of error.10 CFR 2.762(a).
|

IJCENSING BOARDS: DELEGATED AUIllORTIY OR<

--
'

JURISDICI1ON

A bcensing board'sjurisdiction is limited by the Commiazion's notice of
hearing and extends only to issues fairly raised by those matters tbc
Commission has placed before it.

APPEARANCES
,

t -

Assistant Attorneys General Semen N. h and Amme E. Markey,
Chicago, Illinois (Attorney General Scott with them on the brief), for
the State ofIllinois, Ameervemor.

Messrs. Michael I. Muler and Philly P. Seeptoe, Chicago, Illinois,
for the Con monwealth Edison Company, appilcant.

Mr. Itarhard J. Goddard (Mr. Steven C. Goleerg with him on the
brief) for the Nuclear Regulatory C-Mion stafT.

DECISION !
-

Intrad=cela= Commonwealth Edison's application to enlarge the storage
capacity of the spent fuel pool at its nuclear generating station in Zion,
Illinois, was referred in due course to a public heanng before a Lacensing
Board. 'Ilie State of Illinois intervened in the procawwhng and opposed the
apphcation. After an evidentiary heanng, the Board authorized the Director
of Nuclear Reactor Regulation to grant the utility's application subject to
specified conditions. LBP-80 7,11 NRC 245 (1980). Now < fore us is the

| t State's appert It challenges a number of the Board's factual findings and
I '

legal rulings; we examine each in turn.
.

1. Correslam. A principalissue in the piwQ below was whether the
new fuel racks the applicant proposed to install might evennia!!y corrode
and swell, possibly causing used fuel elements to stick as they are being
inserted or withdrawn. 'Iliis could create a situation that might allow

| radioactivity to escape to the environment. The Licensing Board === mined
'

the problem in detail. For reasons spelled out clearly and thoroughly in a
.

, M

|

|

.
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@ well-annotated opinion, the Board found the risk involved mimmal and
adequate steps being taken to guard against it. I1 NRC at 768-78.

-.7
1 - 'A.f Illinois challenges these findings. Its brief, however. etains no serious

,

.i ;,j b attempt to show either that the record was inadequate ne support them or
that the Board misunderstood or ignored evidence po ntmg tc a different

,E - 9' '' h conclusion. The crux of Illinois' argument is legal rather than factual. He-

' State contends that the findings are flawed because they do not rest on
p oof"that swelling of the racks, due to corrosion, was t cull proposition."
(Brief at 1.) Stated another way, Illinois asserts that"[t]L Applicant did not
meet its burden to show conclusively that swelling would not occur or that
its plan to alleviate swelling was final and efTective."(Brief at 4.)

He State nusconceives the nature of the applicant's evidentiary burden.
It was not obliged to meet an absolute standard but to provide " reasonable
assurance" that public health, safety and environmental concerns were

,

protected, and to demonstrate that assurance "by a preponderance of the

|
evidence."' His standard is set by the Admmistrative Procedure Act which

governs Commmion adjudicatory hearings.2
We have reviewed the evidence before the Licensing Board in the light of

that standard. He Board's resolution of the corrosion point reflects not
merely the preponderana but the overwhelming weight of the credible
evidence in the record on the question. He reasoning and the basis for the
Board's conclusions are fully elucidated in its decision; nothing would be
gained by our restating them. Accordingly, we afHrm this point on the
opinion below.8

2. Failure to impose " Technical Specifications." Durmg the course of ~.he
,

proceedmg the applicant made a number of commitments. A2nong other
things, it agreed to undertake a corrosion surveillance program, to test
whether the fuel assemblies can be safely inserted in the racks and to verify
that the tubes and racks contan sufficient boral plates to predude the
occurrenm of criticality in the spent fuel pool.He Board's opinien reflects
those comnntments.* ,

d ,

'Casuotidwed Edson Conysay of New York (Indian Point Station, LNit No. 3) CLI-75.I4,2
NRC 835,839 fn. 8 (1975), expressly affirming on this point AIAB.188,7 AFC 323,356-57
(1974), and ALAB-287,2 NRC 379,387 (1975).
he 42 IJSC 2231; Duke Power Company (Catawba Station U. tits I as! 2), ALAB-355,4
PRC 397,405 fn.19 (1976).
8We onen review the evidentiary basis for our rulings on techmcal insxs non when they
coincide with those of the Board below. When, however, that Boa.-fs analysis of the evidence
and the reasons for its findings are weII displayed, as is here the case, the e la no aaranian for
such duplication.

' ' ' %e 11 NRC at 277,280 82, and 295 96, where the nature and purpose of these commitments
are felly explanned.

:- .8, .c
%
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The State argues that the applicant's commitments are insufficient to

protect the public health and safety. According to Illinois, they are
" voluntary" and " unenforceable." Pointing to 10 CFR 50.59, the State
argues that a licens:e may terminate such commitments at will without
advance notice to the staff. So long as the change does not affect technical'

specifications or involve,an unreviewed safety question, the Stat asserts,
the licensee's only obligation under the regulations is to maistain a record
of the change available for NRC inspection. In contut, " technical
specifications" are part of the license itself. 'Ibese may not be di. regarded
or changed 1,y the licensee without the stafi's consent and f.evere sanctions
may be imposed for their violation. 42 USC 2232(a); 10 CFR 50.36 and
50.100. Illinois contends that the Board erred in not raising the applicant's
commitments to the level of technical specifications.

What matters should and should not be made " technical specifications"
is not entirely free from doubt. We traced the history of this requirement in
our recent Trojan decision (which also oncerned an application to expand
the storage capacity of a spent fuel pool) from its statutory origin through
successive Commission implementing regulations and the staf!'s regulatory
guides.5 It is sufficient to note here our conclusion in Trojan that, while
technical specifications may be required in connection with the operation of
a spent fuel pool (9 NRC at 273),

there is neither a statutory nor a regulatory requirement that every
operational detail set forth in an applicant's safety analysis report (or,

equivalent) be subject to a technical specification, to be included in the
license as an absolute condition of operation which is legally binding upon the
licensee unless and until changed with specific Commission approval.
Rather, as best we can discern it, the contemplation of both the Act and the ;

regulations is that technical specifications are to be reserved for those
matters as to which the imposition of rigid conditions or limitations upon
reactor operation is deemed necessary to obviate thepassibility ofan abnormal
situction or event giving rise to an smmedsate threat to the public health and
safety. (Emphasis added; footnote omated).

.

Since that opinion was handed down (and immediately prior to oral
argument in this case) the Commission has published notice' that it is
considering establishing a new standard for determmmg which safety

8PortlandGeneralElectricCopyony(Trojan Plant), AIAB-531,9 NRC 263 (1979).
*We were unaware of this notice at the time of the argument. Regrettably, neither the staff-
which should have known ofit - not any of the other parties called our attention to it.

P
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requirements must be reflected in technical specifications and which should
be placed in other categor:es.' In its notice, the Commission expressed

| concern
L

that the increased volume of technical specTications ray be decreasing the
effectiveness of these specifications to focus the attytion of licensees on
matters of more immediate importance to safe operifion of the facility.8

,

:
We agree with the Board below (11 NRC at 277) th:2 the effects of

corrosion and the objects of the testing and surveilhnce programs in
question are not of the gravity and immediacy alluded to in Trojan that
calls for translation from commitments to technical specifications. Nothing
in the Commmion's proposal for rulemaking suggests otherwise. On the
contrary, we think that these matters are clearly not of "immediate
importance to the safe operation of the facility" that the Commmion
believes should be incorporated into operating licenses.

| His does not mean the State's concerns are frivolous. He slow action of
corrosion and a gradual loss of neutron.:'srbent material can present'

serious problems if left uncheckld. However, Illinois' fears - that the
commitments to guard against these possibilities might be withdrawn g
without prior stafinotification or approval and that the means for enforcing
them are inadequate - can be allayed without freighting the applicant's i

license with additional technical specifications. He applicant has pNiged
to the staff, to the Licensing Board and to this Board not to change or drop

f those commitments without prior staff approval; it has expressly acknowl-
i

.

'45 FR 45516 (July 8,1980). We furmahed the parties copies of this Advance Notice of
Proposed Rulemalring with the suggestion that they might care to comment to thera ==* aman
ce the proposal.
s45FR at 45917.The Commission elaborated that point with the further observation that (46dd)-

While each of the i - ts in today's nachawat specife:ations plays a role in
protecting public health and safety, some requirements have greater i==adiate
importance than others in that they relate more directly to facihty operation. "Does are
the requirements that pertain to items which tha facility operator must be aware of and
which he must control to operate the facility in a safe manner. To a large eatent, the
relative importana of these requirements, as distinguished from those related to long

! terra effects or concerns, has been d>=ininhad by the increase in the total volume of

( tacht ral specification E ts.

Moreover, the increased volume and detail of nachaical specifications and the resultant
increase in the number of proposed change requests that must be prar=aamd has
increased the paperwork burden far both licensees and the NRC staff.11us is because
50.36 requires that technical specifications be included in each operating license; and
thus, any proposed chsage, negardless ofits importance to safety, must be ye _' as a

Ise*== amendment. For changes involving matters of lessor importance to safety, the
proconsang of a license amendment with the a-ated increased n ,~a has but no

significant benefit with regard to protecting the public health and safety.

423h a
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q' _ edged that those promises were made to obtain favorable action on the

proposal now before us. (App. Tr. 60). We perceive no reason why that
pledge should not be formally incorporated in our own order in this case,
which is of course enforceable to the same extent as a Commmion
decision.' This disposition settles the permanence and enforceability of thes

,

applicant's commitments without trampling on any party's rights and
without having to predict the outcome of the anticipated rulemakmg

| proceedmg. We have neither the prescience nor the predilection to attempt
i the latter. endeavor. The course we have chosen avoids the need to venture

into those difficult and uncharted waters.
3. Negligent less of water fbn the spent fuel pool. Should the liquid in

which they are immersed be lost through boiling, evaporation or other
means, the fuel assemblies stored in the pool would heat up rapidly and,
intervenor suggested, this could lead to potentially serious consequences.
See 11 NRC at 266-67. After noting (among other things) the agreement of
the State's own witness that three to six days at a mmimum would be
available in which additional water could be added to the pool to prevent
this occurrence, as well as the witness' concession that adequate supplies of
" makeup water" are available at the site for this purpose, the Board found i

"no reasonable basis that such an accident might be allowed to occur
,

through neglect." 1I NRC at 267.80 |
Illinois excepted to that finding. According to the State, it fails to '

" confront the facts on which appellant relies and the legal inferences those,

facts suggest," citing Wingo v. Washington, 395 F.2d 633,636 (D.C. Cir. I

1968). Unfortunately, we are not told what " facts" the Board overlooked.
Although required to specify "the precise portian of the record relied upon

;
in support of the assertion of error" (10 CFR 2.762(a)), Illinois' brief on this
point is devoid of references to the record. We assume that the State is |

relying on Dr. ResnikofT, one of its witnesses, because his prepared
testimony recited that the pool water might be allowed to boil away "undet
a major accident scenario or simply through neglect."" At the he.tring, this
witness expanded on what he meant. He explained that "ifyou simply turn

'We do not imply that we have cause to believe that the apphcaat would not abide by its
conimitments; we simply take up appbcant's proposal in the spirit in which it was made. See
App. Tr. 60. We are confident that, without further guadance froni us, the staff will be able to

i record the commitmeate thus embodied so that its iaaparen s can insure -- '"-~
,

881a response lo a question posed by the Board itself regardaag the loss of pool water as a result,

of severe leakage, evidence was presented which led that Board to flad, in addition, that the,

| design features of the pool should preclude the possibility of a severe drainage accident in the
itsel pool.1I NRCat 287 88.,

HTr. foL 1528 at 1,3,19 20.

,

i
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off the cooling system and walk away," an accident could follow in about
ten days,u but acknowledged on cross-enmmation that this would require

} L
,

some " major disruption in our society" in the nature of an act of God or- c
,

! war.n A major societal disruption, however, is not the equivalent of
" neglect"; responsibilities for the former lie elsewhere than on the

'

9 applicant.H We have discovered no other indication in the record about
: n how the pool water might boil away through inattention and Illinois points,

' to none.
In short, there is no support for the apparently ofihand suggestion of the

State's witness that applicant's employees might irresponsibly walk away
from the reactor or carelessly overlook a boiling spent fuel pool. In these
circumstances, the applicant's cttation to Vermont Yankee Nuclear Power
Corp. v. NFSC is indeed apt. The Supreme Court cogently observed in that
1978 decision that (435 U.S. 519,553-54):

[A}dmmistrative proceedmgs should not be a game or a forum to engage in
unjustified obstructionism by makmg cryptic and obscure reference to
matters that "ought to be" considered and then. aAer failing to do more to
bring the matter to the agency's attention, seeking to have that agency
determination vacated on the ground that the agency failed to consider
matters " forcefully presented"

The Licensing Board gave the speculations of Illinois' witness appropriate
consideration.

!

! 4. Access to " makeup water" la the event of a severe accident. Illicois
next asserts that there is no " factual evidence to show that in the event of a

*

severe accident, where high amounts of radiation are present and the
existing automated makeup water systems malfunction, it can assure
adequate access to manual sources of makeup water to preclude any danger
to the public health and safety."(Brief at 17). The Licensing Board did not
agree. Placing rehance on uncontradicted testimony from witnesses before
it, the Board below found that

[T]he pumps and heat exchangers of the spent fuel pool cooling system and
i the controls to the makeup water supply are located in a room m the fuel

building which has walls and ceiling of concrete. Such equipment and
controls are a:cessible under any circumstances (even if one of the reactors
should experience a LOCA) through a railroad trackway entrance to the fuel
building, and this could be done without going past the spent fuel pool

iI NRC at p. 265 (record citations omitted).

arrr.156041.
i 'rTr.1562.' *-

_

MSee, Siegelv. Atomic Emergy r' _ . ;400 F.2d 778 (D.C Or.1968).'

v
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O
He testimony cited supports that finding; the State points to no

; - -- ; contrary evidence. Neither does it attempt to show that the Board relied
upon witnesses who were unqualified or unknowledgeable. He State's, .

7

. position is thus not well-taken. .

. - . .f 5. Exclusion of the eastinaany of Peter Ocary. (a) In addition to matters

f^ 3 the intervenors put in contest, the Licensing Board raised issues ofits own.
Among them was Board Question 4(b), which inquired:

As a result of the proposed modification of the spent fuel pool and the
proposed operation of the Station with increased spent fuel storage capacity,
will it be necessary to modify the Physical Security Plan, Safeguards
Contingency Plan, or the Emergency Plan for the Station 7u

ne State of Illinois offered the prepared written testimony of Peter
Gabriel Ocary in response to the Board's question. (Tr.1582). After
exammmg Mr. Ocary on voir dire (fr. 1582-1601), the applicant (with the
sta:I's support) moved to exclude his testimony and the accompanying
exhibits. As grounds for doing so, the parties argued that the proposed
testimony was irrelevant as well as that the witness lacked expertise and his
testimony objectionable hearsay. (Tr.1593-94,1600-01). He Board granted
the motion ca the first ground, explicitly ruling that Mr. Ocary's testimony
did not address the question asked. (Tr.161011).

On appeal, the State attempts to demonstrate that Mr. Ocary was indeed
an expert and that his testimony was not barred by the hearsay rule. (Br.18-
21, 23). We need not and do not reach those questions because the
Licensing Board was p?ainly eight in excluding his evidence as irrelevant.-

As the Board correctly perceived, its jurisdiction was limited by the
Comnussion's notice of hearing.'' natjurisdiction extended only to issues
fairly raised by the application to modify the spent fuel pool, the sole matter
which the Commission had placed before it." His was why Board
Question 4(b) was drawn narrowly and sought evidence only about whether
the Zion facility's emergency plan needed to be changed "as a result of the
proposed modification of the spent fuel pool and the proposed operation of
the Station with increased spent fuel storage capacity." He Board was not
empowered to reconsider whether the Zion facility should have been
licensed to operate in the first instance, or whether the emergency plan
approved in conjunction with that license was generally in need of
revision.88 Mr. Ocary's proposed testimony, however, addressed only those

uII NRC at 283.
"PuNic Service Conyery ofIndsas (Marble Hill Station, Units I and 2), ALAB-316,3 NRC,
167,170 71(1976).

i ''See,43 FK 30938 (July 18,1979)(Notice of Opportunity for Hannas).
jb - s "Portimed General EJoctric Ceapesy (Trojan Plant), ALAB-534,9 NRC 287,289 fn. e (1979).

,
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' ' [ broad issues and ignored the narrow one posited by Board Question 4(b).'
-

- ) (Indeed, on voir dire, Mr. Ocary virtually disclaimed knowing anything
'. about the latter. Tr. 1594-99). His evidence was therefore irrelevant and the"~[ Board did not err in excluding it for that reason.
"

. S' He State's offer of proof, made immediately following the rejection of.-

Mr. Ocary's testimony, in no way undercuts tbst ruhng. The offer took the
form of counsel's clicitation from Mr. Ocary of the gist of the evidence he
would have given, had he been allowed to testify. The Board had just
explained that his testimony was being excluded for failure to address
Board Question 4(b) and counsel was not interrupted in mabag the offer of
proof. Nevertheless, Mr. Cleary was not asked to address how or why the
emergency plan needed modification because the storage pool capacity was
being enlarged, nor did he represent that he was prepared to 6s so. (Tr.
1611-16).

Illinois' brief on appeal simdarly makes no claim that Mr. Cleary's
evidence would have answered the Board's specific question: Rather,it too
confirms that he was only going to explore broad questions about the
adequacy of the existing emergency plan. (Brief at 22). But those were not
at issue in the hearing and the Board below was not only authorized but
expected to keep out unrelated evidence.10 CFR 2.757(b); 5 USC 556(d).
Mr. Cleary's testimony was therefore properly excluded as irrelevant.,

g (b) Illinois also contends that the Board erred in finding no need to
change the emergency plan because of the proposed license amendment. Its

,

position rests entirely on the allegation (Br. 24) that "the State had no
opportunity to comment on the record on problems that exist in the
emergency plan." But that position is without support in light of our ruhng
upholding the exclusion of Mr. Cleary's testimony. He State had ample
opportunity to address the adequacy of the plan insofar as it was in issue,
but it failed to do so.

6. De need for , _ L -- ' 1 (a) Although the parties had
asked to withdraw the issue, the Licensing Board on its own initiative
retained in the proceeding the question whether the proposed pool
modifications required groundwater in the vicinity to be monitored for
radioactive contammation.11 NRC at 292. After receiving and reviewing
evidence on the question, the Board conc!uded ' hat "the proposed
modification [of the spent fuel stor y pool capacuy] will not in itself
increase the environmentalimpact ofi e [ Zion) Station."Id at 294.

He Licensing Board explicitly r==*~1 that the general need for
....c . groundwater monitoring " involves matters beyond the scope of this

] proceedmg."Id at 293. The Board nevertheless observed in its opinion that,

.3 4~(% the plant is inside the Zion city limits, fronts on Lake Michigan, and is1
& proximate to a popular beachfront padt and indicated concern that

: n.,

_. .. *f,
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groundwater at the Zion facility was not now being monitored. The Board
noted that a current staff regulatory guide (No. 3.44 at 2.5) points out the
importance of doing so in the vicinity of spent fuel storage pools. M at 293-
94.

(b) Illinois does not take specific issue with the finding that the fuel pool
modifications do not themselves increase the risk of groundwater contami-
nation. Rather, the State asserts that groundwater monitoring at Zion is
generally necessary "to protect the public health and safety" and that the
Licensing Board erred in not requiring it. (Br. 25-26). Although the State
points to no evidence that supports its assertion, we reviewed the record
beanng on the question anyway. We agree with the Licensing Board that
expanding the stc age capacity of the spent fuel pool will not increase the
risk ofleakage." We also concur with that Board that the general necessity
for groundwater monitoring was not before it in this hearing and therefore
it did not err in declining to order the applicant to undertake such a
program."

With all deference, however, we cannot endorse the Board's implied
criticism of the current status of groundwater monitoring. The subject of
underground water flow was previously explored in the environmental

; proceedings leading to licensing the facility, where it was noted that
I drainage from the site is directly into Lake Michigan.21 The lake water has

been and is now being monitored for radioactive contammants.n Nothing,

in this record suggests that the current program inadequately protects the
public health and safety. If Illinois has evidence that indicates otherwise -
and we note again that the State was prepared to drop the matter entirely
earlier in the proceed 6g -- it should be brought directly to the attention of
the Director et Huclear Reactor Regulation. He has both the authority and
the responsibility to order the groundwater at Zion monitored, ifa need for

''I4akage through the pool liner is caught by chana*In that pipe it to coDectag tanks for
reprocesang as liquid radweste. Tram, Tr. fot 564 at 10. A sampling test conducted during the
beanags determined the total daily leakage amounted to roughly one quan.11 NRC at 289
and Tr. 588-89,1921-23,1926 29.
mSee point 5,myra at426.
s'See ag., the Final Envirnawat Statement (December 1972) at 11-5. That Statement notes in
II.E.2 that "Ihe geological structure in northeastern Illinois provides for an eastward flow of
groundwater downwiip along tin bedding plane tilt. The Zion area lacks regions of complex
faulting which would tend to tno lify the direction of flow." The subject was also reconadered
when, at the appbcant's request, the staff a-adad the *=chancal specifications to ehnunate the
reqwremient for radiological monitoring of weds on the west (landward) side of the plant. No
unusuallevels of radiaartivity had been remrded in these samples frome 1970 when monitoring
was initiated until 1977 when it was discontinued ffr.1008-11).

' 8Appbcant is continuing its program of monitoring the water oflake Michigan. Dr. John C.
,

Golden tasafied that, under a program in operation since 1970, the appbcaat " routinelyi

! stonitors on a weekly basis aD public water intakes in the area of the plant froun Konceba on
; the north to Lake Forest on the south side." Tr.1012-13.

I
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doing so is shown. See 10 CFR 2.206. We have no reason to believe that the
Director will shirk his responsibilities in the face of evidence calling for
such a step to be taken. (Cf, Illinois' Brief at 25-26).

Afirmed
'

It is so ORDERED. |

..

,

i
.

FOR THE APPEAL BOARD

Barbara A. Tompkins
Secretary to the Appeal Board

.

.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

;
,.-

j. ATOMIC SAFETY AND LICENSING APPEAL BOARD

i

j Alan S. Rosenthal, Chairman |

i Dr. Lawrence R. Quarles '

Thomas S. Moore

in the Matter of Docket No. 50-409 SFP ;

1

DAIRYLAND POWER i

COOPERATIVE '

!(La Crosse Bolling Water
RecM: tor) October 29, 1980

The Appeal Board affirms the Licensing Board's authorization of a
license amendment permitting the expansion of the storage capacity of the
facility's spent fuel pool (LBP-80-2,11 NRC 44); and reserves for later|

f consideration the ruling referred to it by the Licensing Board (and staffs
| related exception) that the Licensing Board hadjurisdiction to determine in-

} this proceeding whether there was a present need for the power generated
! by the facility.

anciMORANDUM AND ORDER

This is a proceedmg on the application of the Darryland Power
Cooperative for an amendment to its provisional operating license for the
La Crosse Boiling Water Reactor.' The sought amendment would permit
an expansion of the storage capacity of the facility's spent fuel pool. In
response to the notice of opportunity for hearing on the application, a
successful petition for leave to intervene and request for a hearing was filed
by the Coulee Region Energy Coalition.

Over the objection of boa the applicant and the NRC stafT, the
Licensing Board concluded that it had the jurisdiction to determine in this
spent fuel pool proceedmg whether there was a present need for the power

i

| 8There is also a pending procee&ng involving the convermon of the provine,al operating
i license to a fhil-term bcense. That proceseng is not now before us.

O

.

-
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generated by the La Crosse facility. Acwrdingly, the Board held ca
evidentiary hearing with respect to the need-for-power question.

On January 10,1980, the Licensing Board rendered its initial decision,in
which it authorized the issuance of the license amendment subject to certain
conditions. LBP-80-2,1I NRC 44. In the course of the decision, the Board

' ~

(1) summarily resolved (in the applicant's favor) each of the safety and
environmental contentions advanced by the Coalition; (2) determined that
there was no need for a hearing on certain safety questions which the Board
had raised sua sponte; (3) detailed the foundation for its conclusion that it
possessed jurisdiction to comider the need-for-power question; and (4) on
the basis of its analysis of the evidentiary record, found that La Crosse-
generated power would be needed at least until the end of 1982.2

, At the end of the decision, and in accordance with a previous oral
| commitment to do so, the Licensing Board referred its ruling on the

jurisdictional question to us under 10 CFR 2.730(f). In addition,in the wake'

of the decision, the staff filed an exception directed specifically to one of the
underpinnings of the Board's determination that it was empowered to
consider the need-for-power issue. The Board's findings on the merits of
that issue, however, have not been challenged by any of the parties. Nor
have exceptions been filed to any other portion of the initial decision.

1. Our preliminary examination of the initial decision gave rise to
substantial doubt whether the need existed to review the Licensing Board's
jurisdictional ruling. To begin with, that ruling appeared to be quite
academic insofar as this proceeding was concerned. The Board had gone-

ahead and held the hearing on the present need for La Crosse-generated
power. It had then found the power to be needed.*Ihat uhimate finding had
been seemingly accepted by all of the parties; at least none of them had
seen fit to except to it.

Beyond that, as the Licensing Board had made clear, the jurisdictional
ruling had rested upon the peculiar circumstances of the case; more
particularly, the fact that La Crosse had not previously received a full
environmental review either in connection with its receipt of a provisional
operating license (in July 1%7, well before the enactment of the National
Environmental Policy Act) or otherwise. See 11 NRC at 65,67 et seg. This

.being so, we were uncertain as to the extent to which the ruling might have
prospective precedential importance.

Before we had the opportunity to come to any definite conclusion in that
regard, our attention was brought to the fact that a related question had
been raised in another spent fuel pool capacity expansion proceeumg,

rgbe Board noted that the question of the need for that power aner 1982 would be explormiin
the concurrent full-term operetng license p. A (see (n. I,apre ).11 NRC at 77-78.

..J 43g
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similarly involving a reactor which had been licensed fer cperation many
years ago and thus had not undergone a NEPA review. la the Matter of
Conrumers Power Conpany (Big Rock Point Nuclear Plant),1bcket No. 50-
155. Accordingly, we decided to withhold action on the referral and !

exception here to await the Licensing Board's ruling in Big Rxk Point.
That ruling was handed down on September 12,1980. LBP-80-25,12

NRC at 355. Although perceiving there to be certain factual distinctions
between the case before it and this one, the Big Rxk Point Board reached a
parallel, although broader, result: it held that the sta1T must prepare an
environmental impact statement " covering the environmental impacts of an
expanded spent fuel pool and the additional term of operation of the
facility that such er.pansion would permit." 12 NRC at 365-366. In this re-
gard,the Board admitted to the proceedmg an intervenor's contention ,

which sought to put in issue, inter alia, the need for the power to be gener-
ated by the Big Rock Point facility. id at 356,366. 1

In common with the Io Crosse Licensing Board, the Big Rxk Point !

Board referred its ruling to us. M at 366. Because, unlike the situation in Io
Crosse, the Big Rock Point ruling had an immediate and significant ,

practical effect, we promptly accepted the referral and established a j
briefing schedule which extends into early December. September 12,1980 |

'

order (unpublished).
2. Pending the outcome of our consideration of the referred ruling in

Big Rxk Point, it appears prudent to continue to withhold action on the
~

referral and exception at hand in the present case. But no good reason
exists also to leave for later announcement the fruits of this Board's already
completed review sua sponte of the resolution below of the other matters
addressed in the January 10,1980 initial decision.

We are persuaded on that review that the Licensing Board's summary
disposition of the Coalition's contentions was not infected by any error
requiring corrective measures on our part. Further, we are satisfied with the
Board's analysis and treatment of the answers provided by the applicant
and the staff to the questions which it had raised on its own initiative.

|
Finally, assuming (without deciding) that the need-for-power inquiry was

! within the Board's authority, the ultimate finding on that issue is
j sufficiently supported by the record and therefore should not be disturbed.
!
,

! For the foregoing reasons, the result reached in the January 10, 1980
initial decision, LBP-80-2, supra, is afirmed. This Board will nonetheless

|
l

(
f
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#~
retainjurisdiction over the referred ruling, and the staffs exception related
thereto, pending our further order.

It is so ORDERED.

! i

FOR HIE APPEAL BOARD
i

C. Jean Bishop
Secretary to the Appeal Board

1
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! UNITED STATES OF AMERICA
i NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Gary L Mllhollin, Chairman
Dr. James C. Lamb,111 -

Frederick J. Shon

in the Matter of Docket No. 50-272-OLA
(Spent Fuel Pool)

PUBLIC SERVICE ELECTRIC
'

AND GAS COEPANY, et al.
(Salem Nuclear Cenerating

Station, Unit 1) October 27,1980

The Licensing Board grants an application to increase the storage
capacity of the spent fuel pool for Unit 1 of the Salem facility, and
authorizes the Director of Nuclear Reactor Regulation to issue the
necessary operating license amendment.

"

TECHNICAL , ISSUES DISCUSSED:
.

| Spent fuel pool (expansion, criticality, deterioration / corrosion of racks
'

and neutron absorbers, leakage and swelling of fuel storage cells due to
hydrogen generation, alternatives, efTect of TM1 type accident, effect of
gross loss of pool water, consideration of Class 9 accidents).

APPEARANCES*

Mark J. Wetterbahn, Esq., of Conner and Moore, Washington,
' D.C., and Richard Fryling, Jr., Esq., of Public Service Electric and

Gas Company, Newark, New Jersey, for the Public Service Electric
and Gas Company, et al., Licensees.

R. William Potter, Esq., Kekh A. Ouedorff, Esq., Menasha J.
Tausmer, Esq. and Sandra T. Ayres, Esq., Assistant Deputy Public
Advocates, State of New Jersey, for Mr. and Mrs. Alfred C.
Coleman, Jr.

,
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Carl Valore, Jr., Esq., of Valore, McAllister, Aron and
Westmoreland, Northfield, New Jersey, for the Township of Iower
Alloways Creek.

Richard M. Hb-han, Esq., and Rebecca Fields, Esq., Deputy ,

-

Attorney General, Department of Law and Public Sa fety, for the {State ofNew Jersey. '

June D. MacArtor, Esq., Deputy Attorney General for the State of
Delaware.

Barry IL Smith, Esq., Janice E. Moore, Esq. and William D. Paton, -

! Esq., Office of the Executive Legal Director, U.S. Nuclear
Regulatory Co nmmion, Washington, D.C., for the NRC Staff.

INITIAL DECISION

- Samunary
This is a decision on an application by Public Service Electric and Gas

Company (Licensee) to increase the storage capacity of the spent fuel pool
at the site of its Salem Nuclear Generating Station, Unit No.1. The
Licensee wishes to install new storage racks which would permit the storage
of additional spent fuel assemblies in the existing pool area. In the following
decision this Board grants the permission sought in the application. We find*

that the additional storage can be accomplished without endangering the
health or safety of the public, and find no merit in contentions that the new
racks will deteriorate or that the Ijcensee has not considered sufficiently
the possible alternatives to the proposed enlargement.

L INTRODUCTION

1. On November 18,1977.the licensee applied to the Nuclear
Regulatory Commission (NRC) for an amendment to the operating license

j for the Salem Nuclear Generating Station, Unit 1. The application was re-
filed in revised form on February 14,1978. The amendment would allow
the storage capacity of the spent fuel pool to be increased from 264 to 1170
spent fuel assemblies.

2. On February 8,1978 the NRC in response to the application
published a " Notice of Proposed Issuance of Amendment to Facility

'

Operating License'* in the FederalRegister(43 FR 5443). In response to this,

notice the States of Delaware and New Jersey filed petitions for leave to
participate as interested states under 10 CFR 2.715(c). The Township of

T,. - g
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Iower Alloways Creek, the Sun People, and Mr. and Mrs. Alfred C.
Coleman, Jr. filed timely petitions to intervene as parties. This Atomic
Safety and Licensing Board was established on March 16,1978 to rule on
petitions for leave to intervene, and on April 24, 1978 this Board was
designated to conduct hearings. Mr. Glenn O. Bright, who was originally
designated as a member of this Roard, was replaced by Mr. Lester~

Kornblith on March 8,1979 and tw Kornblith was replaced on June 27,
1979 by Mr. Frederick J.Shon.

3. We held a Special Prehearing Conference in Salem, New Jersey on
May 18,1978 to consider petitions to intervene. Re States of Delaware and
New Jersey were granted leave to intervene as interested states, and the
Colemans and the Township of Lower Alloways Cre.k were granted leave
to intervene as parties. The petition of the Sun People was denied.

4. He Colemans origim11y filed 20 contentions, which they later
reduced to 13. After review we found only four (Contentions 2,6,9 and 13)
to be admissible. On February 27,1979 the Licensee filed a motion for
summary disposition of these remaining Sur. We granted the motion as to
Cont ntions 9 and 13; thus, only Colemans' Contentions 2 and 6 remamed
forlitigation.

5. Iower Alloways Creek Township o'iginally filed 11 contentions, ofr
which we found only two (Contentions I and 3) to be admissible after our
first review. Subsequently, we disnussed Contention 3 in response to the
Licensee's motion for summary disposition of February 27,1979. Only
Contention I remamed for litigation.

,

6. We held a second prehearing conference in Salem, New Jersey on
March 15 and 16,1979, at which numerous statements were received from
members of the general public pursuant to 10 CFR 2.7s5(a). He Staff of
the Nuclear Regulatory Commiuion responded directly to a number of the
questions which were raised by these statements.

7. We held evidentiary hearings in Salem, New Jersey on May 2,3 and
4,1979 on the Colemans' Contentions 2 and 6 and on July 10,1979 on the
Township's Contention 1. Evidentiary hearings were also held on July 11,
1979 on two of three questions which the Board itself posed to the parties
on April 18, 1979. These questions sought to determme what the effect
would be on Salem's spent fuel pool if an accident mmdar to that at Hrce
Mile Island 2 were to occur at Salem. Finally, we held evidentiary heanngs
on April 28,29, and 30,1980 on still another question we posed. His last
question sought to determme,in the event of a gross loss of water from the
spent fuel pool, what the difference in consequences would be between
those occasioned by the spent fuel pool with expanded storage and the
present pool.
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8. We have considered the entire record of this proceeding and all of ee

;

proposed findings of fact and conclusions oflaw submitted by the parties.
| Any proposed finding of fact or conclusion oflaw which is not incorporated

in this initial decision is rejected as unsupported in law or in fact, or as
: unnecessary to this decision.
!

IL FINDINGS OF FACT,

;

I
j A. Coleman=* Contentions 2 and 6

f Colemans' Contentions 2 and 6 state:
I

2. The Ucensee has given inadequate consideration to the occurrence of
'

accidental criticality due to the increased density or compaction of the spent
fuel assemblies. Additional consideration of criticality is required due to the
following:

A. deterioration of the neutron absorption material provided by the Boral '

plates located between the spent fuel bundles.

B. deterioration of the rack structure leading to failure of the rack and
consequent dislodging of the spent fuel bundles.

6. The Ucensee has given inadequate consideration to qualification and testing
of Boral material in the environment of protracted association with spent
nuclear fuel, in order to validate its continued properties for reactivity control,

[ and integrity.

We consolidated the two Contentions for consideration (Board Order dated.

May 24,1978) and treat them together here.

9. Evidence on these Contentions was presented by the Ijcensee and the
NRC Staff. Mr. Edwin A. Liden, Mr. Robert P. Douglas, Mr. Warren S.
Nechodom, and Mr. Romas G. Eckhart appeared as witnesses on behalf of
the Licensee. Dr. John Weeks, Mr. Gary Zech and Mr. Edward Lan7
appeared as witnesses on behalf of the NRC Staff. He Colemans presented
no testimony, although they and other parties conducted cross-examma-
tion.

10. As stated above, the Licensee proposes in this application to
increase the storage capability of the spent fuel pool so as to allow the
storage of 1170 spent fuel assemblies instead of 264. His would be
accomplished by replacing the present spent fuel storage racks with new
racks which enable the assemblies to be stored closer together. By storing
the assemblies in this denser array, additional assemblies can be accommo-;

} dated in the existing pool area. He new racks would decrease the spacing
*

between assemblies from 21 to 10.5 inches center-to-center. The racks
'

consist of an assemblage of hollow, open-ended double-walled stainless
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steel cells. Each cell is a square 8.97 inches on a side and 14 feet long. Erb
cell will receive one spent fuel assembly in its cavity. In order to reduce the

' - number of neutrons travelling from one spent fuel assembly to another, and
prevent a self-sustaining chain-reaction within the pool, plates made of
Boral (boron casbide and aluminum) are to be fitted and welded into the
gap between the double stainless steel walls forming each of the four sides. . . ,

of the cells Boral absorbs neutrons. The result of this construction is that
each storage location would consist of a hollow square cell 14 feet long
having a sheet of neutron-absorbingBoralenclosed within each of its four
stainless steel sides (Exhibit 6-B, the StafTs Safety Evaluation, at 1-1,2-17).

Criticality Calculations
11. Criticality is a measure of the capability of the neutron field within

the pool to sustain a chain reaction. His is expressed by indicating the
effective multiplication factor for neutrons (L), which is the ratio of the
number of neutrons produced from fissions in each generation to the
number of neutrons produced in the preceding generation. To achieve
criticality the kmust equal 1.0. He acceptance criterionestablished by
NRC for spent fuel pools is a calculated hof 0.95 or less (id. at 2-2).

12. He criticality calculations for this application were performed by
Exxon Nuclear Company, which is responsible for supplying the new racks
to the Licensee. The calculations indicated that, when loaded with not more
than 44.7 grams of U-235 per axial centimeter, the proposed installation will

,

i

produce a k less than 0.95 (id at 2-1 through 2-3). A technical specification
on fuel loading will insure that this acce;;tance criterion will be met (id at 2-

'

-

3).
13. His calculation of the L was made without considering the effect of

the boric acid which will be contained in the water which surrounds the
racks in the pool. (Tr. 596). In response to questions, the Licensee's
witnesses stated that the boric acid concentration in the pool water is about
2000 ppm boron (Tr. 444-48, 736) and that a concentration of this amount
would be adequate to prevent criticality even without the Boral plates and
under the most disadvantageous fuel loading condition (Tr. 576-77). Also,
the Licensee testified that even without boron in the water, and with an
entire Boral plate missing in a 5 x 5 array, L still would be less than 0.9 (Tr.
$76). The NRC Staff testified that the overall results of the criticality
calculations for the proposed racks compared favorably with those for other
mmdar spent fuel pools (Exhibit 6-B at 2-2).

Deterioration of the Rack Stmeture
'- 14. The Colemans' Contention 2 asserts that the above ceideration of

criticality is inadequate in light of the possibility,that the Bora and the rack

439 |
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structure could deteriorate in the pool environment. In response to this
Contention, the Licensee's witnesses testified that the Type 304 stainless
steel specified for the rack structure and the cell walls has been used widely ,

in the nuclear indastry, that it is the same material approved for use in
fabricating the present Salem racks, and that it was chosen for its

'- '

compatibility with water contammg boric acid at 2000 ppm boron (Exhibit i

2 at 2). He witnesses stated that they are unaware of any deterioration of
this type of stainless steel in environments pumlar to the Salem spent fuel
pool (Exhibit 2 at 2,Tr. 455-456).

15. Dr. John R. Weeks, who testified in behalf of the NRC Staff, stated
that no significant deterioration of the racks would occur, and that the
stainless steel is protected from corrosion by a tenacious passivating fdm
(Affidavit of John R. Weeks, following Tr. 652 at 2, March 29,1979). He
also stated that corrosion rates of stainless steel in a spent fuel pool
environment are too low to measure (ibid.). Although stress corrosion
cracking near welds is possible because of sensitizing by heat (id at 3), Dr.
We:ks concluded that such a phenomenon would be rare and locahzed and
unlikely to affect rack integrity in the fuel pool (id). He reports that welded
stainless steel liners have been in service for up to twelve years in borated
spent fuel pools without failure through stress corrosion (id). He
Colemans did not fde proposed findings of fact opposed to this testimony,

i Deteriorstlos of the Neutron Absorption Material (Boral)
j 16. In response to the assertion that the Boral itself may deteriorate,_

j witnesses for the Licensee stated that the design of the new racks is such
! that the Boral sheets would be enclosed completely in the welded stainless
| steel cell walls so as to separate the Boral from the pool water and provide
I protection against corrosien (Tr. 443,574). These witnesses also described
! manufacturing process controls and non-destructive testing of the finished

cells which are designed to insure, at a 95% confidence level, that at least
95% of the, cells will be leak-tight (Tr. 458,492,495,616-618). In response to

i Board questions, the witnesses interpreted this statement as an estimate that
i no more than 20-30 cells would be expected to leak out of the total 1170 in

the modified Salem pool (Tr. 770). Also, the quality assurance program
would include mspection of the racks upon arrival at Salem to insure,

absence of damage during shipment (Tr. 494).'

17. The witnesses generally agreed that the Boral would corrode ifit
came into contact with the pool water (affxlavit ofJohn R. Weeks, sapra, at
4;. To determme the extent of corrosion, the Licensee used data gathered
during a one year test program and extrapolated to determme the corrosion
rates to be expected over the life of the pool (In Camera Tr. 40). The
Licensee's testimony indicated that the method of extrapolation used (semi-
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logarithmic) is consistent with widely accepted practices in industry for
determining long-term effects (Tr. 565-567). Dr. Weeks agreed, and stated'

that semi-logarithmic extrapolation may even be too conservative (Tr. 693-

694).
'

[
18. The corrosion observed by the Licensee during the test program

consisted of pitting, edge attack, and the formation of small bulges in the
Boral sheet (Exhibit 2 at 4, Exhibit 5 at i,In Camera Tr. 22). None of this
corrosion, however, would significantly reduce the capability of Boral to
absorb neutrons because boron carbide is inert not only to the pool water
(Affidavit of John R. Weeks, .n.pra, at 4) but even to acid solutions which
are much stronger than that of the pool (Tr. 664). When corrosion does
occur the boron carbide particles, rather than falling away, become
imbedded in the corrosion products and remain in place (Affidavit of John
R. Weeks, supra, at 2; Exhibit 3 at 2-39). Thus, their neutron-absorbing I

!

capability is not appreciably reduced by corrosion.

Swelilag of Cell Walls
19. The Licensee's testimony described an unfavorable incident which

occurred at the Monticello facility. Leaks near the bottom of some of the
fuel storage cells allowed water to enter the cells' walls. The water corroded
the Boral, producing hydrogen gas. Pressure exerted by the gas caused the
cell walls to swell inward (Tr. 439-440) to such an extent that a fuel
assembly,if stored in one of these cells, could not be removed (Exhibit 6-B
at 2-13). To alleviate this condition a small vent hole was drilled at the top
of each storage cell to allow the gas to escape and to prevent mmdar

,

pressurization in the future (Fr. 440). Subsequently, the vented cells at
Monticello were used to store spent fuel (Tr. 608-609).

20. At Salem, a mmdar condition could arise if water leaked into the
walls of the cells. Dr. Weeks testified that water entering the region in which
the Boral is enclosed would corrode the Boral, produce hydrogen, and
cause swelling of the stainless steel walls (Affidavit ofJohn R. Weeks, supra,
at 4). The Licensee's testimony indicated that the amount of gas pressure
within the cell would depend upon the ele'.ntion of the leak, with maxunum
pressure in instances where the leak occurs at the bottom of the cell (Exhibit
2 at 5). This pressure could cause tb; inner wall of the cell to bulge toward
the center of the storage cavity (i' aid) and, where no spent fuel assembly
has been stored in the cell, defo:m the wall beyond the elastic limit of Type
304 stainless steel (Tr. 606) Under these circumstances, the inner wall
would not return to its origmal shape after release of the internal pressure
through venting (Tr. 607) so the cell would not be used for storage (Tr. 605).
However, the stainless steel would not rupture (Tr. 607). The presence of a
fuel assembly in the cell would prevent this deformation by obstructing the

.
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inner wall's movement (Tr. 606407). He force thus imposed on the fuel
assembly, however, would not damage the spent fuel rods or their zircaloy

g cladding (Tr. 74I-747).
21.j De Licensee testified that if a leak develops in a cell already

mntaining a sg n' fuel assembly, semi-remote tooling will be employed to ;g

I drill vent holes, ru m the hydrogen, and prevent subsequent accumulation !
of gas, vich is similar sa the practice followed at Monticello (Exhibit 2 at
5, Tr. 440). Licensee and NRC witnesses agreed that the amount of
hydrogen released would be too small to pose any risk of combustion or
explosion (Tr. 595,5%,611,612,691,692). His venting procedure would
be required only for those cases in which the fuel assembly could not be
withdrawn from the cell by using a force within the allowable limits of the
fuel-handling crane (Exhibit 2 at 5). Venting would release the pressure and
permit routine removal of the assembly (ibid). Because the assembly would
prevent the inner cell walls from deforming past their clastic limit, the walls
would return to their original shape. (Tr. 605-606). Thereafter, the cell
would be available for further use (ibid).

22. Although one could avoid any possibility of swelling by venting all
of the cells before installation, the witnesses for the Licensee disagreed with
those for the Staff as to whether such a step would be advisable. He
Licensee's testimony was that it would be preferable to maintain water-tight
integrity of the c:lls, so as to separate the Boral from pool water, as an
added line of defense against possibly unknown corrosion efrects. In return,
the Licensee would be willing to accept the potential loss of sotne storage_

cells through swelling, and the possible burden of venting still other cells,
should leaks develop (Tr. 619-631,762-754). The NRC Staff testified that it
would be more advisable to vent all of the cells initially to ehmmate the risk
of swelr g because the disadvantages caused by swelling may exceed thosen
of unknown corrosion effects. (Tr. 696 697, 708-727). However, the Staff
testified further that venting before installation should not be required to
insure safety, because the Licensee's capability for venting after swelling
was adequate to deal safely with any condition which swelling might create.
(Tr. 711714, 730 734). The Staff concluded that swelling would be a
disadvantage only from an operational, and not a safety, point ofview(ibid).

Qualification and Testing of Borni

( 23. Contention 6 asserts that inadequate consideration has been given to,

| | the qualification and testing of Boral in the spent fuel pool environment. As
i indicated above, both the Staff and Licensee presented extensive testimony
| showing how Boral behaves in contact with the water from the spent fuel

'

pool, and describing the testing procedures which were used to a Tive at the
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data which was furnished. This testimony was not contradicted by any
other testimony, nor seriously weakened by cross-exammation.

24. In addition, the Licensee has committed itself to execute a long-term
surveillance program involving the use of coupons to simulate spent fuel
storage cells in the spent fuel pool (Exhibit 2 at 6, Tr. 497-499, $83-588).
He coupons will be exammed one year after rack installation and every
two years thereafter. The Staff testified that this surveillance program is
adequate to detect any degradation of the storage cells. (Tr. 683-685,694-
695). ,

Conclusions on Contentions 2 and 6
25. .The Board finds, after evaluating the evidence above, that

Contentions 2 and 6 are without factual merit. ne evidence establishes that
neither the rack structure nor the Boral will deteriorate, that accidental

|
criticality will not occur, and that adequate consideration has in fact been
given to the possibility of such occurrences. Also, we find that adequate
consideration has been given to qualification and testing of the Boral to
insure its continued integrity and ability to control reactivity in the Salem
spent fuel pool environment. Testimony presented by Licensee and Staff
proved that the Licensee's ability to vent any storage cell with spent fuel in
it is adequate to protect the public health and safety even if a leak should

;
i develop in such a cell. The Board finds that the above evidence presented

by the Licensee and StafT was convincing, and finds that the conclusions'

reached by their witnesses, and tested through exrmination by the parties-

and the Board, are sound. No direct testimony was introduced by the
intervenors to refute any of the evidence, interpretations, or conclusions
presented i>y the Licensee or the Staff.

26. Accordingly, the Board finds ti..at ao basis has been established for
the allegation that inadequate consideration has been given to detcrioration,

of the rack structure, or the Boral plates to be used as neutron absorbers.
We find that, with respect to the issues raised by Colemans' Contentions 2
and 6, the spent fuel pool can be modified and operated as proposed
without endangering the health and safety of the public.

B. 14wer Alloways Creek Township's Ca=#*= tion No.1

I.4wer Alloways Creek Township Contention No. I states:

The lacensee has net considered in sufficient detail 'ble alteratives to the

expansion of the spent fuelpool. the Lacensee has not

esta ed that spent fuel cannot be at another reactor site. Also,
while the GESMO pr-d4 have been terminated,it is not clear that the
spent fuel could not by some arrangement with Allied Chenncal Corp. be
stored at the AGNS Plant in Barnwell, South Carohna. Furthermore, thei

I

er
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9
bcensee has not explored nor exhausted the possiblities for disposing of the" "
spent fuel outside of the U.S.A.

27. The Environmental Impact Appraisal (EIA) prepared by the NRC
Staff (Exhibit 6-C, dated January 15,1979) states that the proposed increase
in storage of spent fuel will cause no significant environmental impact. He. . .

impact, according to the Staffs testimony, will not be significantly greater
than the impact originally described by the Final Environmental Statement,

| for Salem 1 filed in April of 1973 (Exhibit 6-C at 27). If we accept as true'

the Staffs conclusion that the proposed increase in storage would have no
significant impact, it follows that any alternative to the increase would have
either a greater impact or one which is also insignificant. His was pointed
out in a recent decision by the Atomic Safety and Licensing AppeafBoard
in Portland GeneralElectric Company (Trojan Nuclear Plant) ALAB-531,9
NRC 263,266 (March 21,1979). Under the holding of that case, there
would be no need to consider alternatives if we accept the Staffs
conclusion.

28. In this proceeding, however, our decision to consider Contention I
preceded the Appeal Board's decision in Trojan (Memorandum and Order
of April 26,1978), and so did the Staffs decision to consider alternatives in
the EIA (Exhibit 6-C, .mpra, dated January 15, 1979). In the EIA the Staff ~
considered the alternatives of: (1) reprocessing spent fuel, (2) storing;

spent fuel at an independent spent fuel storage installation (ISFSI), (3)i

storing spent fuel from Salem Unit 1 in the pool at Salem Unit 2,(4) storing,

spent fuel from Salem at some other reactor site, and (5) shutting down the
| Salem Unit I facility when the racks in the existing pool have been filled
l (Exhibit 6-C at 12-19). Also, the Staff subsequently testified on the

feasibility of storing spent fuel outside of the United States (Aflidavit of
Gary G. Zech, following Tr. 999). He alternatives of reprocessing spent
fuel or shutting down the facility tvere not an explicit part of Contention 1.
He Staff concluded in the EIA that reprocessing was not feasible because
of the President's policy against it, and that the cost of shutting down the

i reactor would be far greater than any resulting benefit. Rese conclusions
I

were fully supported by the Staffs testimony and were not effectively
challenged.

Storage at an Independent Spent Fuel Storage be=nath (ISFSI)
29. With respect to storage space which may now exist at independent|

i storage installations, such as that at Barnwell, South Carolina, the Staff
l testified that such space was not available to Salem (Exhibit 6-C at 14-15).

He Licensee's testimony concurred (Exhibit 2 at 10-11). His testimony
| was not contradicted.

!
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30. With respect to storage in newly-contracted ISFSI's, the Township

,- -

presented testimony by Dr. George Luchak, Professor of Civil Engineering
at Princeton University (Testimony of Intervenor Township of Iower
Alloways Creek in Respect to Contention No.1, by George Luchak, Ph.D,,
following Tr. 918). Dr. Luchak testified that the Licensee had not indicatedi ,-

i

to what extent it had pursued the alternative of constructing an ISFSI in
concert with other electric utilities. Also, he testified that a reasonable

|
location for an ISFSI would be in a dry, unpopulated area, such as a deseM,
and that the Staffs EIA was deficient in failing to provide data on the cost
and feasibility of such an ISFSI (ibid.). He stated that the proposed!

increase in storage at Salem would produce a larger inventory oflong-lived ,

radioactivity in the pool (Tr. 952) and that in the event of a severe reactor
'

accident with loss of the pool water, this higher inventory could cause larger
release of radioactivity t.oward the cities near Salem (Tr. 952-953).

31. Mr. Gary Zech, who testified on behalf of the NRC Staff, stated that
the accident postulated by Dr. Luchak was not credible (Tr. 1042-1043).
Mr. Zech described the pool's reinforced concrete construction, which is
seismic category 1, as providing a very stable envircament for spent fuel ,

(Tr.1347). He testified that there is no credible method for loss of water |

from the pool except possibly through slow evaporation (ibid.), that there
are several sources of back-up water available at the pool, and that no

|
credible accident could prevent maintaining water in the pool and cooling
the spent fuel (Tr. 1047-1048). Mr. Zech also stated that increasing the'

storage capacity does not increase the short-lived radioactivity in the pool'

-

because the additional fuel is older fuel and the time elapsed since its
removal from the reactor is adequate for decay of the fission products
which are in gaseous form (Tr.1050-1051).

32. We investigated, pursuant to a question of our own, the extent to
which the consequences of a gross loss of water in the spent fuel pool would
be affected by the proposed increase in the quantity of older fuel retained in
the pool (see Part II(D), infra, " Board Question Concerning a Gross Loss of
Water Accident"). We concluded, first, that neither we nor the witnesses
who appeared were able to postulate a credible mechanism for a gross loss
of water. Second, we concluded that even if a gross loss of water should
occur, there would not be a great difference between the conseque sces
occasioned by the pmposed storage configuration and those occasioned by
the present one. These conclusions were not affected by the testimony of
Dr. Luchak who, we ruled, was not qualified to testify as to the probability;
of an accident in the Salem spent fuel pool or as to the consequences of

such an accident (Tr. 913).p- 1
33. Dr. Luchak was unable to state when an ISFSI might be available.

He relied upon published figures for his opinion that construction would'

4 . '
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require five years (Tr 980). He did not know of any pending applicaticas
for permits to construct ISFSI's (Tr. 981). He Staff testified that thei

! availability of ISFSI's is uncertain for many reasons (Tr. 1005-1007), and
that published estimates of the time needed to construct ISFSI's have been
based on the assumption that licensing and environmental problems could
be resolved expeditiously. (Tr. 1005-1006). The Staff concluded, after
surveying the existing information available to it, that an ISFSI would not

be available before 1985 at the earliest (Exhibit 6-C at 16). The Staff also
testified that the environmental impacts associated with either storing the
additional spent fuel at Salem or shipping it to another location would
probably play no part in the decision to use an ISFSI because both are very
small (Tr.1053), and that storage at an ISFSI probably would not have a

g smaller impact on the environment than the proposed increase in storage

l
capacity (Exhibit 6-C at 16).

34. He Stafrestimated the cost of constructing an ISFSI at between $24
and $54 million, and the cost of the proposed increase in storage capacity at
about $3 million (Exhibit 6-C at 13,15-16). The Licensee did not carry out
an independent cost analysis for constructing an ISFSI, either alone or with
other utilities (Tr. 780-781,798,1009-1010) but, based on studies by others,
cowluded that it would be extremely costly (Tr. 833-835). Dr. Luchak did
not challenge the Staffs cost estima te for constructing an ISFSI, but he did
testify that the increase in storage capacity at Salem would result in higher
costs for safeguards, security, and maintenance at Salem (Testimony of

,

Intervenor Township, supra, at 3). He declined to estimate those costs in
i

.

dollars (Tr. 970). The Licensee's testimony, in response, was to the effect !

that expenses for safeguards, security, and maintenance would be far higher !

at an ISFSI than at Salem because the ISFSI would be an entirely new j
facility (Tr. 835).

;
35. After a review of the above testimony, we conclude that construc-

tion and use of an ISFSI would be more costly than the proposed expansion
at Salem, that it would produce environmental impacts as great or greater
than the proposed expansion, that it would not reduce appreciably the risk
or consequences of a gross loss of water in the spent fuel pool, and that it is

,

unknown whether an ISFSI can or will be constructed in time to be
available for storage of spent fuel from Salem Unit 1.when that storage is
needed. We find that in view of these conclusions, the Licensee has
considered this alternative in sufFacient detail.

Storage of Spent Fuel firoan Salem I in the Pool of Saleen 2
'

36. The spent fuel storage pool at Salem Unit 2 has been fully,

{ constructed (Tr. 81I). The testimony of the Lkam and Stafr agreed that,
with the existing racks and under the best current estimates, the pool of

a.

. __

.
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Unit I would be full after 1983 and the pool at Unit 2 would be full after

,

the refueling outage in 1984 (Tr.1026-1027,1030,1104-1105). Without
arrangements for additional storage,it will be necessary for both Units to
shut down. With the propowl higher density racks, the pool of Unit 1

,

would be full in 1999 and the poal of Unit 2 in 2000 (Tr..I105).
1

37. If, after filling the present racks in the pool at Salem 1, spent fuel
..

from Salem I were stored in the existing racks of the pol at Salem 2, the
pool at Salem 2 would be filled by 1983 (Tr. 820). However, because the
Licensee also plans to install higher density racks at Salem 2 (ibid )it would
be possible to store spent fuel from Salem I in the new racks at Salem 2 in
such a fashion as to extend the storage capability of the combined faci'ities
to 1991 or 1992, without installing new racks at Salem I (Tr.1135). The
Staff testified that this extension of storage would still not be long en augh,
however, to assure that the Licensee could obtain storage elsewhere (Tr.

5 1137-1138). In addition, the Staff testified that storing spent fuel from
Salem I in the pool at Saler's 2 would produce higher occupational
exposures than the proposed reacking of Salem I because the spent fuel
from Unit I would have to be loaded and transported to Unit 2, the spent
fuel pools being in separate buildings (Exhibit 6-C at 17). This would
require a license amendment (Tr.1147). Further, if the pool at Unit 2 is
filled with fuel from both Units before offsite storage is available, it would
then become necessary to rerack the Unit I pool at a time it had been filled
with spent fuel, which would produce a higher occupational exposure than
would reracking it now, with only one annual discharge present, as-

pmposed (Tr. 1144-1145). Finally, if such a belated reracking of Unit I
became necessary, it would also be necessary to load and transport the
spent fuel from Unit 2 back to Unit 1 in order to use Unit l's increased
capacity, and this would increase occupational exposures even more (Tr.
1151). In view of the uncertamty of off-site storage even by 1991 or 1992,
and these higher exposures, we conclude that the alternative of storing
spent fuel from Salem.at 1 Salem 2 is not preferable to the proposed
increase in storage at Salem 1.

;

Offsite Storage at Other Reactors
38. Hope Creek Units I and 2, which are currently under construction

near Salem, are the only other nuclear facilities owned by the Licensee;
these Units probably will not be completed before the existing pools are full

~

at both Salem Units (Exhibit 6-C at 17-18). Hope Creek will use boiling
water reactors which have fuel assemblics with dimensions different from
the assemblies of the pressurized water reactors used at Salem (ibid). To
use the Hope Creek pools for Salem's fuel,it would be necessary to replace
their racks (id). To do so would reduce the storage capacity available for
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the Hope Creek reactors (id.). He Staff cited a survey conducted by the,

i

Energy Research and Development Agency to the effect that up to 46% of
i - the operating nuclear power reactors in the United States will lose the

ability to refuel during the period from 1975 to 1984 unless storage capacity
is increased in spent fuel pools or ofr-site storage is found (id.). The Staff
concluded that under these circumstances, the Licensee could not prudently
rely upon the Hope Creek units or any other power facility to provide
additional storage when the Salem pool is filled. Since no testimony to the
contrary was offered, we must agree with the Stafl's conclusions.

!

| Storage Outskie the United States
39. He Staff testified that the possibility ofdisposing ofspent fuel from

Salem Unit No. I outside the United States is nonexistent because of the
federal government's policy regardmg nonproliferation of nuclear weapons.
A large scale shipment of spent fuel to a foreign country by a utility
company would not be permitted if that country engages in reprocessing
(AfTidavit of Gary G. Zech at 2, following Tr. 999). This alternative was not
discussed further in the proceedmg by any of the parties. He Board
concurs that this is not a viable alternative to the proposed modification.

Conclusions ce Cooteetion I
40. After evaluating the evidence before us, we conclude that the

| proposed increase in spent fuel storage capacity at Salem Unit I will not
significantly increase the impact on the human environment caused by the.

Salem I reactor. We also conclude that storage outside the United States or
at an existing independent spent fuel storage installation is not available, .

'

that construction of such as installation by the Ijcensee would not be an
! alternative preferable to the proposed increase, and neither would storage
{ of spent fuel from Salem 1 at Salem 2 or at another reactor, if another
i reactor were available. In short, we find that Contention I has no factual
! merit in light of the eviince received, and that alternatives to the proposed
j action have been adequately considered.
! .

! C. Board Questices &=-alag the keht at Dree Mie Island
| 41. He accident at the Three Mile Isisnd Nuclear Station, Unit 2,
| ccuuisd while this proceeding was pending. Because of the serious safety
! questions which this accident raised, we sought to determme what the
'

effects would be on Salem's spent fuel pool if an accident mmdar to that at,

'

Hree Mile Island were to occur at Salem. We asked the parties to respond
, to the following questions:

(a) To what extent did the accident at Dree Mile Island affect the
spent fuelpoolat that site?

|
|

+

~
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(b) If an accident such as the one at Three Mile Island occurred at

Salem, to what extent would the accident affect the spent fuel
pool? To what extent would it have mattered how much spent
fuelwas present at the pool at Salem?

42. Both the Staff and the Licensee introduced evidence on these
~~ questions. The Staff's testimony was given by Mr. Gary G. Zech and Dr.

Jack N. Donchew, Jr. The Staff also ofrered Exhibit 12, a package of view
plans showing radiation fields in the auxiliary building at Three Mile
Island. He Licensee's testimony was given by Messrs. Robert P. Douglas,
Edward A. Liden, and Robert A. Burricelli. No other party presented
evidence on these questions; however, all parties and the Board exammed
the witnesses.

43. With respect to question (a), the Stafi's witnesses testified that there
was no spent fuel in the pool at Three Mile Island when the accident
occurred, that even if there had been the accident would not have affected
it (NRC Staff Response, In Part, to Board Questions, following Tr.1133),
and that the pool itself remained accessible despite levels of radiation which
were higher than normal (Tr.1236). He Staff also stated that the
equipment for cooling the spent fuel pool and puifying its water was
accessible at Three Mile Island after the accidem (Tr. 1233-34). The
Licensee's witnesses were in accord (Tr.1291-92) although they we. unable
to state what the level of radiation actually was in the areas where the
equipment was located (Tr.1293). His uncertainty was cured by additional
testimony from the Staff, which showed that the Staff arrived at its
conclusions on accessibility by evaluating actual measurements of radiation
fields at Three Mile Island shortly after the accident (Tr.1324-1339; Exhibit

,12).
44. With respect to question (b), the Staff testified that at Dree Mile

Island radioactive water was pumped automatically from the contamment
building, which houses the reactor, to tanks in the auxihary building, which
houses the spent fuel pool and the equipment needed to operate it. This
water overflowed from the tanks into the auxiliary building, producing high
levels of radioactivity there (NRC Staff Response, supra. ). The Staff's
testimony established that such an automatic transfer could not occur at
Salem because valves in the lines leading from the containment to the
auxthary building at Salem close automatically on the safeguards signal (id
at 3). At %ree Mile Island these valves were not designed to close (and did
not close) upon the safeguards signal. The Staff further testified that even if
these valves (which isolate the contamment) did not work properly at

, .
Salem, and the e were an inadvertent transfer of contaimmated water to
Salem's auxilirry building, the operation of the spent fuel pool and its
support systems would not be seriously affected (id ). At Salem some of the
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support systems for the spent fuel pool (the cooling and purification
systems) are located in the auxliary building, which at Salem is a building

'

separate from the building hounaf I.he spent fuel pool itself. Parts of the
auxihary building would be contmJnated by radio.ctive water if Salem

_ experienced an accident on,lar to that at Three Mile Island. However, at
Salem the parts of the auxiliary building which would be contamuuted are

-

shielded from the support systems for the spent fuel pool to such an extent
that the support systems would remain accessible for purposes of mainte-
nance (id at 5). His conclusion, made by the Staff, was based upon a
comparison of the design of Salem's auxiliary building with that of Hree
Mile Island and, more specifically, on a study of the specific location of the

;

spent fuel pool support systems at Salem, the location of areas which could '

be contaniinated at Salem by an accident similar to that at Three Mile,

! Island, and the radiation fields which existed in the contammated portions
of the auxthary building at Three Mile Island after the accident (Tr. I179;
1181). The Staff concluded that at Salem there would be higher dose rates
than normal in the vicinity of the purification system but that the effect
would not be serious (Tr. !!69). One source of make-up water for Salem's
spent fuel pool could be restricted because of the expected contammation
of the holdup tank fsr the chemical volume and control system, but other,

available sources wo'ild still exist (Tr.1207). In addition, valves to provideq

| make-up water to the spent fuel pool at Salem are located in the fuel
'

handling building, so that make-up water would be available withc.it ever
having persons enter the auxthary building (Tr.1240).,

45. De Licensee presented the testimony of Messrs. Liden, Douglas,
and Burricelli on these same questim (Licensee's Response to Licensing
Board's Question I and Part I of Question 3 Relating to Impact of a Three
Mile Island Type Incident on the Salem Unit I Spent Fuel Pool, following
Tr.1264). These witnesses agreed with the Staff that both the spent fuel
pool and its support systems would be accessible for maintenance if Salem
experienced an accident in which contammated water were transferred to
the auxdiary building (id at 3). In addition, these witnesses testified that the

| ventilation ryetem in Salem's auxiliary building is designed to prevent the
'

movement of airborne radioactivity from one area which might be
contammated to another (id ). This system, which is typical of most nuclear
plants, brings air i . through clean areas such as corridors and exhausts it
through areas which might be contammated (Tr.1280). Thus, according to
the Licensee, gaseous radioactivity in Salen's auxihary building is not
expected to contammate areas containing the support equipment for the

| spent fuel pool (Licensee's Response, spra, at 3). This ventilation
equipment, which is operated remotely from the control room, is located in
a space between the containment building and the fuel handling building
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(Tr.1287). The equipment would be accessible for maintenance even in the
l event of an accident of the type at Three Mile Island, especially if '

temporary shielding were used to reduce radiation levels (licensee's |' $

'

Response, supra, at 4).
46. In sum, the testimony by both the Licensee ana Sta*T showed that

' .
,

the type of accident which occurred at Three Mile Island would not
seriously alTect the spent fuel pool at Salem or any of its supporting
equipment. The Board finds this testimony to be conymemg. No other
party ofrered testimony on this point, nor did any other party propose a
finding of fact or conclusion of law on this point. Also, there was no
suggestion that any efTect on the spent fuel pool which might occur from
such an accident would depend on whether the pool contained the
additional spent fuel assemblies sought to be authorized by this application.
We find that if an accident of the type which occurred at Three Mile Island
were to occur at Salem, there would be little, if any, effect on the spent fuel
pool as now authorized, and little, if any, effect on the pool with the
expanded storage capacity requested by the Licensee. We consider our
questions concerning Three Mile Island to have been adequately answered.

D. Board Question C=cerning a Gross Ims of Water Accident
47. In our Memorandum and Order of February 22,1980 (LBP-80-10,

! 11 NRC 337,346) we directed the parties to answer the fohowing question:

In the event of a gross loss of waar from the storage pool, what would be the
difTerence in consequences between those occasioned by the pool with the

g expanded storage and tnose occasioned by the present pool?

48. As we explained in that Memorandum and Order, our review of
Commmion policy on dealing with large accidents had led us to conclude'

that that policy, as it then stood, would require us to have on record further
evidence of the consequences of such an accident in order that we might
decide, as a threshold matter, whether the change induced in those
consequences by the fuel pool npansion would require further evaluation
in the form of an environmental impact statement (11 NRC at 346). To
receive this evidence, we held evidentiary heanngs in April,1980.

49. Testimony was proposed by the I'icensee, the Staff, and Lower
Alloways Creek Township. We rejected the Licensee's testimony as not
responsive to our question (Tr.1376). We rejected the portion of the
Township's proposed testimony prepared by Dr. Fankhauser as not
sufficiently connected with the difference between the present and
proposed storage configuration (ibid. ). For reasons stated on the record, we
struck substantial portions of the Township's proposed testimony prepared

. . . * 4gg,
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4 . by Dr. Webb (Tr. 1377-81 and 1679-82). We received the StafTs proposed

testimony into evidence (Tr.1387).

$0. Dr. Richard C. Webb sponsored the Township's testimony concern-
ing the consequences of a gross loss of water from the spent fuel pool
(Testimony of Richard C. Webb, Ph.D.,in Respect to Board Question #3,p
following Tr.1697). Dr. Webb stated that if such a loss occurred the
radioactivity in the pool could be dispersed over a very large area, such as
the eastern seaboard of the United States (id at p.14). We asked Dr. Webb,

'

to explain the mechanism by which this dispersion could occur and the
factual assumptions, if a ny, upon which his statement depended. Dr. Webb
responded that he had reached his conclusion by calculations which simply
assumed that a large amount of radioactivity would escape from the pool
(Tr.1699-1702). We then asked Dr. Webb whether he could identify any
mechanism by which this assumed release of radioactivity could or would
occur. He responded (Tr.1706-1709) that this mechanism was described in
Part II of his testimony of April 9,1980 entitled "Comeguences of2irconium
Fire: Fi1rion Product Release .(Partscr&t)" (following Tr.1697). When
asked to describe or state more rpecifically what mechanism he was
referring to, he was unable to do so; he responded simply that there were
"many factors" (Tr.1708) and that the description of the mechanism was
spread generally through the pages of Put II of his testimony (Tr.1709).

t We also asked Dr. Webb to indicate to what extent this mechanism might
depend upon or be influenced by the presence of spent fuel feur years old_

or older (spent fuel in this category is the subject of the licensee's
application). Dr. Webb pointed to a statement in his testimony-made
without any supporting analysis or data-that a zirconium fire "could
conceivably spread to old spent fuel" [from fresher fuel), to another
statement in his testimony that "one must assume that ..[a zirconium] fire 1

| will spread" (Tr. 1710-1711), and to an addendum in which he said he
I

addressed a zirconium fire which had occurred at Bettis Itcratories (Tr.
| 1711). The first two statements are simply unsupported assertions, and Dr.
I Webb's testimony in the cited addendum does not in fact discuss the extent |
l

ito which any mechamsm for release of radiation is influenced by the
presence of spent fuel four years old or older. It seems clear to the Board

j that Dr. Webb believes a zirconium fire could start in the pool if a gross loss
I of water should occur and that the fire could spread to fuel four years old or

older. However, there is nothing specific to show whether such a fire could
propagate or what specific difference the densification of storage would
make. When Dr. Webb attempted to analyze this question for the existing
(open) racks be could only conclude:

| |
| 1'
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" Intensive efforts on my part failed to solve this fornudable mathematic
problem." (Part III of Supplement of April 8-9,1980 to February 27,1979
testimony, at p.1).

51. With respect to the probability of propagation, Dr. Webb did not
offer any firm opinion. He stated:

"I considered the likelihood (probabihty) and I concluded that any judgment
I

on likelihoix3 is unscientific and pure speculation. So I considered the matter
and disposw ofit that way."(Tr.1731).

He asserted in response to a Board question that he simply disagreed with
the use of"probabihty"in makmg these calculations (Tr.1732).

52. In the matter of dispersion of fission products once released from j

the pool, Dr. Webb's conclusions concermng the impacts of fission product ]
releases depend upon a knowledge of meteorology. However, Dr. Webb is
not a raeteorologist (Tr.1687), nor has he published any articles in
meteorological journals (Tr.1688). He testified that he had studied
meteorology (Tr.1697).

53. When one views Dr. Webb's testimony as a whole,it is impossible to
glean from it any clear picture either of a mechanism by which a large
amount of radioactivity could escape from the pool, or the assumptions of
fact which might be appropriate to such a mechanism. Neither does the
testimony discuss any clear relation between such a mH=niem and the
presence of s; Ant fuel four years old or older in the pool._

54. In general, we found much of the testimony ill-organized and
difficult to follow. It was unsuitable for assessing the probability that a
serious accident could be caused by a substantial loss of water. It was of
even less help in trying to determme whether the total risk presented by the

'

fuel pool would substantially increase because of the proposed expansion.

,
55. The Staft's testimony was more productive. It was sponsored by Mr.

! Walter F. Pasedag, Environmental Evaluation Branch, Division of Operat-
ing Reactors, U.S. Nuclear Regulatory Commmaion. His professional
qualifications appear at Tr.1387. Dr. Allan S. Benjarnin of Sandia
Laboratories joined Mr. Pasedag in presenting the Staff's case. Dr.
Benjamin's qualifications appear at Tr.1389. Dr. Benjamin. one of the
authors of what becarie known in the hearing as the "Sandia lleport,"
acted as a consultant to Mr. Pasedag (Tr.1390). The report (NUREG/CR-

! 0649) is entitled " Spent Fuel Heatup Following Ias of Water Dunng

( Storage"(Tr.1399-1400).
56. Mr. Pasedag testified that, for fresh spent fuel, continued denial of

water cooling in the spent fuel pool could lead to oxidation and failure of'

the clad, to overheating of the'UO2 fuel, and possibly to the release of fission

&. A |
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products into either the present or the proposed pool. (Direct Testimony of

| Walter F. Pasedag in Response to Board Question No. 5, following Tr.
1387, at p. 4). Also, in the new, denser storage configuration proposed by
the Licensee, there would be less natural convection after a loss of water

-

than there would be with the present, more widely spaced configuration..

Thus, there would be a higher likelihood that the recently discharged fuel
would reach oxidation temperatures (with possible clad melting) in the
proposed configuration. (Further Testimony of Walter F. Pasedag in
Response to Board Question No. 5, following Tr.1387, at p. 2). The decay
time required to assure that the fuel's decay heat generation would not
result in oxidation temperatures (above 900'C) in the higher density storage
configuration is about one year (id at p.1; Tr.1441).

57. We pursued with Dr. Benjamin the notion of a possible fire in the
pool after a gross loss of water. It appeared that he was the person upon
whom the Staff relied most specifically in matters of heat transfer and
oxidation (Pasedag Further Testimony, supra, at p.1; Tr.1390). Dr.

. Benjamin was familiar with the analytic techniques utihzed in the heatup
analysis contained in the Sandia Report. In general, we found his testimony
to be cogent and well founded. According to Dr. Benjamin,it would not be
possible to have " flames" in the spent fuel pool despite the high
temperatures which would follow a gross loss of cooling water (Tr.1393).
The freshly discharged spent fuel would become hot, oxidize, glow, and
emit heat by ihermal radiation (Tr. 1393,1394). The oxidation would not,

-

however, spread from one spent fuel element to another by what is
commonly thought of as a " fire"-a deflagration with rapid convection and
spreading of flames; it could propagate only through a process in which
heat radiating from the recently discharged spent fuel might raise the
temperature of older spent fuel assemblies which had been stored nearby
(Tr.1391,1392). Dr. Benjamin did not believe that one could rule out the
possibility that this rise in temperature could cause these older assemblies to
oxidize (Tr. 1392,1399). Mr. Pasedag, however, testified that any oxidation

! cf thes: older assemblies would be limited, and would not lead to a release
of fission products substantially greater than those released by the recently

i discharged fuel (Pasedag, Further Testimony, supra, at p. 2). Both witnesses
stated that the calculations required to form a solid conclusion on the
propagation of oxidation were beyond the scope of the Staffs review of the
application (Tr. 1391,1418). According to Mr. Pasedag, one can neverthe-
less be confident that even if some oxidation of the older spent fuel

i assemblies occurred, the oxidation would be limited to those stored nearest

f the recently discharged assemblies, would probably not be sufficient to melt
! the clad, and would certamly not be sufficient to melt the fuel (Tr.1448). If
; the clad were indeed to melt on the older assemblies (4 years old or older)

<
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the radioactive release would be limited to the fission products contained in-

the gap between the clad and the fuel pellets (Tr.1449). There would be
essentially none of the more volatile fission products left in the gap of the
older fuel-they would have decayed or plated out (ibid. ). Altogether, the
possibility of radioactive release from the older spent fuel is limited to a few,

isotopes and would be small even in the event thermal radiation should
cause some of that fuel to oxidize (id ).

58. We find the above testimony by the Staff to be persuasive and not
meaningfully contradicted by any other testimony. On cross-enmmation
Dr. Benjamin stated that it would be possible through further analysis to
piedict more precisely whether oxidation could propagate to the older fuel,
and that the calculations for such an analysis could be performed by one
person in a few months (Tr.1483). We do not believe, however, that further'
study is needed to reach our decision. Mr. Pasedag's testimony convinced
us that even if oxidation did propagate to the older fuel the resulting
radioactive release would not be significant in comparison to the radioac-
tive release from the recently discharged fuel. When we consider that Dr.
Webb was unable to describe any credible mechanism for propagation
despite a specific invitation to do so, and consider that a gross loss of water
is in itself an event of very low probability, we do not believe that further
study of propagation is necessary to answer our question. We are satisfiedi

that in the event of a gross loss of water from the spent fuel pool, there
would not be a great difference between the consequences occasioned by
the proposed storage configuration and those occasioned by the present*

'
ode.

E. Oass 9 Accidents
59. In the course of the hearing we asked the following question of the

parties:

He proposed Annex to Appendix D,10 CFR Part 50, appeart to define a
Cass 9 accident as a sequence of failures which are more severe than those

i

|
which the safety features of the plant are designed to prevent.De sequence
of failures at %ree Mile Island produced a breach of the containment and a
release of radiation which could not be prevented by the safety features. Was
the occurrence at uree Mile Island therefore a Cass 9 accident? Was the
risk to health and safety and the environment " remote in probability," cr
" extremely low" at Hree Mile Island, as those terms are used in the Annex 7
(Tr. 922-23).

60. When we asked this question, we were of the opinion that ifin fact a
" Class 9" accident had occurred after only a few hundred reactor. years of'

operation, this fact would be important in interpreting the meaning and
scope of the policy contained in the proposed Annex.The Annex assumed

*
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that Class 9 accidents, although severe, were so " remote in probability" that
their environmental risk was " extremely low."

61. All parties replied to this question, the Intervenors generally taking,

the posidon that the accident was Cass 9, the Licensee taking the position
- - that it was not, and the Staff taking the position that it was, but notifying us

of a StafTminority opinion that it was not.
62. In the time since we asked the question and received the replies, the

Commission has revtsed its policy on review of Cass 9 accidents. On June
9,19E0 the Commazion published a statement of interim policy entitled
" Nuclear Power Plant Accident Considerations Under the National
Environmental Policy Act of 1%9,"45 FR .2101.(June 13,1980). Is that
statement the Commission withdrew the Annex and abolished the system of
accident classification. The effect of % change is to moot our question,
since no problem of applying or interpreting the proposed Annex can now
arise. Even severe accidents may now be considered in the Commission's
environmental review.

63. His new policy applies to cases in which the Comndssion's Staff has
not completed its environmental impact statement. Rus, it does not apply
to % case. It is worth noting, however, that our inquiry into the
consequences of a gross loss of water from the spent fuel pool may have
anticipated the change in policy. Or at least, objections to inquiries such as
ours will no longer be made on the ground that certain accidents belong to
a forbidden category. For the accident sequence which we investigated, we
are satisfied that the record now contains an analysis which would be-

adequate even under the new policy.

HL CONCLUSIONS OF LAW

64. He grant of the license amendment requested in & proceedmg i;
not a major Commission action significantly affecting the quality of the

j human environment. Herefore, it does not require the preparation of an
j environmental impact statement under the National Environmental Policy

|
Act of 1%9 (NEP/), 42 USC 4321, et . seq., or under Par: 51 of the
Commiarion's regulations. He basis for & conclusion is our review of the
record of this proceedmg, particularly the evidence supporting the Staffs
Environmental Impact Appraisal (Exhibit 6-C). In the Appraisal, the Staff
describes the environmental impact of the proposed modification, the need
for the increase in storage capacity, the environmental impact of postulated,

accidents, altcmative possibilities for spent fuel storage, and the overall'

balance of costs and benefits. He evidence adduced fully supports the
Staffs conclusion that & action will not significantly affect tl e quality of 1

the human environment. None of the testimony or cross. examination by |
!
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intervenors or interested states showed that the Staft's conclusion was

' '

incorrect, or that the evidence supporting that conclusion was inadequate.
65. As we pointed out above in our discussion of Contention 1, there is

authority for the proposition that NEPA does not require us to consider the -

! possible alternatives to a proposed action if that action is not one which will
'' '

significantly affect the quality of the human environment. Portland General
Electric Ccnpany (Trojan Nuclear Plant) ALAB-531, 9 NRC 263, 266
(1979). We have nevertheless considered the Townslup's Contention 1 and
have found, as stated above in our Findings of Fact, that no alternative has
been identified which would produce smaller environmental impacts than
the action proposed by this application.

66. When the Commission published its " Intent to Prepare Generic
Environmental Impact Statement on Handling and Storage of Spent Light
Water Power Reactor Fuel," 40 FR 42801 (September 16,1975), the
Commasion stated that five factors should be " applied, weighed and
balanced" for particular license applications made while the Generic
Statement was still under consideration. These five factors were considered
by the Staff in its Environmental Impact Appraisal, but they were not
directly made matters in controversy before us, and no evidence other than
the Staf1's Appraisal was introduced with respect to them. Upon a review of
the evidence presented, we conclude that the Staf1's conclusion regarding
these five factors is fully warranted. Further, we note that the Staff
published the Final Generic Environmental Statement on Handling and
Storage of Spent Light Water Power Reactor Fuel, NUREG.0575, in.

August of 1979. His final statement finds that, as a general matter, i

enlargements of storage capacity at spent fuel pools are economically and
environmentally acceptable (NUREG-0575 at ES-10, ES-1I).

67. The Commiuion's statement of interim policy entitled "Nuclea-
Power Plant Accident Considerations Under the National Environmental
Policy Act of 1%9," 45 FR 40101 (June 13,1980), which withdraws the
proposed Annex to Appendix D to 10 CFR Part 50, does not affect this
proceedmg. As pointed out above in our discussion of Class 9 accidents,
this new policy does not apply to proceedings in which the Staff has

'

completed its environmental review. The new policy is not a basis for
" opening, reopening, or expanding any previous or ongoing proceedmg." 43
FR at 40103. !

68. Here is reasonable assurance that the activities authorizd by the )
requested amendment to the operating license can be conducted without
endangering the health and safety of the public.

69. He activities authorized by the requested amendment to the
operating license will be conducted in compliance with the Commmion's
regulations. |

:
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70. The issuance of the requested amendment to the operating license'

P will not be inimical to the common defense and security or to the health>

- - and safety of the public.
; ,

.

IV. ORDER
71. Wherefore,it is ORDERED,in accordance with the Atomic Energy

Act, as amended, and the regulations of the Nuclear Regulatory Commis-
sion, and based on the findings and conclusions set forth herein, that the
Director of Nuclear Reactor Regulation is authonzed to make appropriate
findings in accordance with the Commmion's regulations and to issue the

I appropriate license amendment authorizing the requested replacement of
spent fuel storage racks at Salem Station Unit 1.

72. It is further ORDERED in accordance with 10 CFR 2.760,2.762,
2.764, 2.785, and 2.786, that this Initial Dechion shall be effective
immediately and shall constitute the final action of the Commission forty-
five (45) days after the issuance thereof, subject to any review pursuant to
the above-cited Rules of Practice.

73. Exceptions to this Initial Decision may be filed within ten (10) days
after service of this Initial Decision.-A brief in support of the exceptions
shall be filed within thirty (30) days thereafter [ forty (40) days in th- case of
the NRC Staff]. Within thirty (30) days of the filing and service of the brief
of the Appellant [ forty (40) days in the case of the Staf1] any other party
may file a briefin support of, or in opposition to, the exceptions._

IT IS SO ORDERED.

I THE ATOMIC SAFETY AND
LICENSING BOARD

Dr. James C. Lamb, III, Member-

Frederick J. Shon, Member

Gary L Milhollin, Chatrman
Dated at Bethesda, Maryland ,

this 27th day of October,1980.
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Cite as 12 NRC 459 (1980) LBP-80-28

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION .

~

! ATOMIC SAFETY AND LICENSING BOARD |

Marshall E. Miller, Esquire, Chairman
Dr. Cadet H. Hand, Jr.
Dr. Emmoth A. Luebke

in the Matters of Docket No. 70 2623-OLA
(Amendment To Materiale Lloonee

SNM1773 for Oconee Nuclear Station
Spent Fuel Transportation and

,
' Storage at 44cGuire Nuclear Station)

DUKE POWER COMPANY ,

(Oconee/McGuire) October 31, 1980

'Ilie Licensing Board denies an application for an amendment to a
special nuclear materials license to allow the shipment of spent fuel from

,

the licensee's Oconee facility for storage at its McGuire facility. In denying |

'

the application, the Board finds, inter alia: (1)the proposed shipments are )
-

part of a larger transportation plan for the future transshipment of spent i

fuel assemblies within the licensee's system; (2) the Environmental Imp 6ct
Appraisal and Negative Declaration prepared by the staff are improperly
segmented and are otherwise inadequate in complying with NEPA and the
Commmion's regulations thereunder; (3) the issuance of the license
amendment and activity thereunder would significantly affect the quality of
the human environment and therefore require the preparation of an

| environmental impact statement; and (4) there is no reasonable assurance
that the activities that would be authorized by the sought licensei

amendment could be conducted without endangering the public health and
safety.

NEPA: SCOPE OF ENVIRONMENTAL ANALYSIS

Where a proposed action is part of a broader plan or program, the
proper scope of an environmental analysis under NEPA must be as
extensive as the broadei plan or program itself.,

459 |
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NEPA: SCOPE OF ENVIRONMENTAL ANALYSIS

Until the Commission issues a generic environmental impact statement
(GEIS) on the handling and storage of spent light water power reactor fuel,
licensing actions intended to ameliorate a shortage of spent fuel storage
capacity must be accompanied by an environmental impact statement or
appraisal which applies, weighs and balances the five factors specified by
the Commmion in its notice ofintent to prepare the GEIS. 40 FR 42801,
42802 (September 16,1975).

NEPA: SCOPE OF ENVIRONMENTAL ANALYSIS

An environmental analysis of a spent fuel shipment proposal must
adequately consider, inter alia, the potential social consequences of -
transshipment including the psychological, sociologiv nd political im-
pacts of the proposal.

NEPA: CONSIDER;4 TION OF ALTERNATIVES
,

An analysis of the alternative ways of accomplishing the objectives of a
proposed action and the results of not accomplishing the proposed action is

i the " linchpin" of an e'avironmental analysis under NEPA. United Stater
I Energy Research and Development Administration (Clinch River Breeder

*

Plant), CLI-76-13,4 NRC 67,89 (1976).

REGULATIONS: INTERPRETA110N (ALARA,10 CFR 20.1(C))

He ALARA standard requiring persons engaged in activities under
licenses issued pursuant to the Atomic Energy and Energy * wren ration
Acts "to make every reasonable efTort to maintain radiatior. posures, and
releases of radioactive materials in effluents to unrestricted areas, as low as
is reasonably achievable" contemplates a comparison of the proposed
course of action with other alternatives to determine whether the proposed
method does indeed maintain radiation exposures to levels "as low as is
reasonably acaievable."

LICENSING BOARDS: JURISDICTION (FULL-CORE RESERVE
CAPABILITY)

He Commission neither requires nor prohibits utilities from maintainmg
a full-core reserve capability to operate their reactors; a licensing board

I
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therefore does not havejurisdiction to find for or agamst the requirement of
such a capability at a facility.

TECHNICAL ISSUES DISCUSSED: )
t

~

-Spent fuel: storage; transportation; alternatives to spent fuel pool
expansion; radiation doses and health effects from storage and transporta-
tion; as low as reasonably achievable (ALARA); cask drop accident
(radiation release, criticality)| operational alternatives to mimmne fuel'

discharge (effect on need for replacement power); full core reserve storage
capacity; cost of replacement power.

APPEARANCES 1
.

l

J. Michael McGarry, HI, Esquire, Debevoise and Liberman,1200- |
17th Street, N.W., Washington, D.C. 20036

I !William a.arry Porter, Esquire, Associate General Counsel, Duke
Power Corepany, 422 South Church Street, Charlotte, North
Carolina 28242 For Duke Power Company, Appbcant

Richard P.. Wilson, Esquire, Assistant Attorney General, State of
South Carolina,2000 Bull Street, Columbia South Carolina 29201
For State of South Carolin:, Intervenor-

Jesse L. Riley, President, Carolina Environmental Study Group, 854 |

Hanley Place, Charlotte, North Carolina 28207 For Carolina
Environmental Study Group, Intervenor

David S. Fleierhaker, Esquire,1735 I Street, N.W. Suite 709,
Washington, D.C. 20006 For Natural Resources Defense Council,

; Intervenor
i

Edward J. Ketchen, Esquire and James R. Tourtellotte, Esquire, U.S.
Nuclear Regulatory Commission, Washington, D.C. 20555 For U.S.
Nuclear Regulatory Commission, Staff

i
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INITIAL DECISION

L PRELIMINARY STATEMENT

A. Backgroundp

This initial Decision involves an application for amendment of Special
Nuclear Materials License SNM-1773 filed on March 9,1978, with the

( Nuclear Regulatory Commission (NRC) by the Duke Power Company
' (Duke or Applicant). Special Nuclear Materials License No. SNM-1773,

which was issued pursuant to 10 CFR Part 70, permits storage of new,
unirradiated nuclear fuel at the McGuire Nuclear Power Facility 8 In its
application for amendment of the license, Duke requested authorization to
ship spent nuclear fuel from its Oconee Nuclear Station to the McGuire
Nuclear Station for storage in the McGuire Nuclear Station, Unit I spent
fuel pool commencing in early 1979.

Duke has licenses (Operating Licenses Nos. DPR-38,47 and 55) to
operate its Oconee Nu: lear Station Units 1,2 and 3, which consists of three
2568 MWt, 860 MWe, Babcock and Wilcox pressurized water reactor
(PWR) units located on the shore of Lake Keowee in Oconee County,
South Carolina. Oconee Units 1,2 and 3 are presently operating.

Duke's application to amend the' license sought authorization to store
400 spent fuel assemblies from the Oconee Facility in the McGuire Unit I
spent fuel pool. On June 19, 1979, the Nuclear Regulatory Comminion

,

issued an amendment to the Oconee operating licenses Nos. 38 and 47 for
the Units I and 2 spent fuel pool. This amendment authonzed the
expansion of spent fuel storage capacity in the Oconee Units I and 2 spent
fuel pool by installation of high-density stainless steel racks.2 The Unit 3

' Licensing of the operation of the Wdliam B. McGuire Nuclear Station. Units I and 2, Docket
j Nos. 50 369, and 50 370 is the subject of an Initial Decision (Operation Lacense Pr==dmp
- issued by the McGuire Atomic Safety and Lacenang Board on April 18,1979. Duke Power

Company (William B. McGuire Nudear Station, Units I and 2), LBP-7913,9 NRC 489
(1979). ht Atomic Safety and lacensmg Board decision made findags of fact and
conclusions of law on matters actually put into controversy by the parties to that proceeding.
However, the Atomic Safety and Lacensing Board stayed the effect ofits decision until further
order following the issuance of a e-n *mt to the NRC Staff's Safety Evaluation Report
addressmg the significance of any unresolved generic safety issues relative to operation of ,

McGuire, Units I and 2. 9 NRC at 547-48. j
aOn March 6,1979, the Commission issued a " Proposed lasuance of Anwadments to Facility

'

Operatir.g Ucenses," (44 FR 12303). That Notice ststed that the U.S. Nuclear Regulatory
hh was considering issuance of amendments to facility operating licenses Nos. DPR-
38, DPR.47 and DPR-55 for the Oconee Nuclear Station, Units Nos. I, 2, and 3. The
amendments would revise the Oconee Station's common technical specifications to permit the ;

'

expansion of the spent fuel capacity at the Oconee Units I and 2 common spent fuel pool from '

336 to 750 storage locations, in accordance with the lacensee's apphcation for amendments
.

. M'
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Oconee spent fuel pool was expanded from 216 to 474 storage racks by the

~

issuance of Amendment No.14, to the Oconee Unit 3 facility operating
license, DPR-55.

e *

B. Parties

On July 28,1978, the NRC issued a notice of" Opportunity for Public
Participation in Proposed NRC Licensing Action for Amendment to
Matenals License SNM-1773 for Oconee Nuclear Station Spent Fuel
Transportation and Storage at McGuire Nuclear Station." This notice
provided that persons whose interests might be affected by the Licensee's
request could file a petition to intervene and request a hearing (43 FR
32905).

Petitions for leave to intervene were filed in accordance with the above
Federal Register notice, and the following parties were admitted as
intervening partin pursuant to 10 CFR 2.714: Carolina Environmental
Study Group (CESG); Carolina Action (CA); Safe Energy Alliance
(SEA); Davidson College Chapter of the North Carolina Public Interest
Research Group 3 (PIRG); and Natural Resources Defense Council
(NRDC),* In addition, the State of South Carolina was granted leave to

,
participate as an " interested state" pursuant to 10 CFR 2.715(c).

| On February 23,1979, the Board issued an order admitting Contentions
'

l-3 of CESG, Carolina Action, and Safe Energy Alhance and Contention 4
.-

; dated Febrinary 2,1979. That Notice provuled the opportunity to intervene and request a
beanag. There was no intervention and no hennag in.that p=aad'"F. 44 FR 40457 (hly 10L,

{ 1979). See: Applicant Exh. 30, at I (Boetian Testimony, folloaing Tr. 4799). On September 22,
1980, the Comma = ion issued a " Proposed Issuance of Amendments to Facility Operating,

i Lacenses" (45 FR 62948), stating that NRC was conadenng issuance of ===ad=*ata to

{ espand Units I and 2 spent fuel storage capacity from 750 to 1,312 storage locations. No
i petitions to intervene or requests for beenng were filed by the October 22,1900 daadhae

8 Duke Power Company (Amendment to Materials License SNM.1773 for Transportation of

{. Spent Fuel From Oconw Nuclear Station for Storage at McGuire Nuclear Station), ALAB-
528,9 NRC 146 (1979). With respect to NRDC and PIRO, see also " Supplemental Order,

Ruling on Petitions for leave to Intervene " Duke Power Company (Amendment to Materialsi

j License SNM-1773 for Oconee Nuclear Station Spent Fuel Transportation and Storage at
1 McGuire Nuclear Station), LBP-79-2,9 NRC 90 (1979); and LBP.79-3, " Order Denying
,

| Objections of Natural Resources Defense Couned to Supplemental T. ' :--- Conference
t Order," 9 NRC 159 (1979). See Order Follonsag M.- rir.g Conference dated November 2,
i 1978.
'

*A timely petitica filed by the Natural Ressurces Defense Council (NRDC) was denied by the
IJeensing Board by Order of November 2,1978.1 hat denial was overturned by the Atomic
Safety and Lacensing Appeal Board in an , "' ' ' Order entered ce Feoruary 13,1979-

,

| and the Atomic Safety and Iinenmar Appeal Board granted intervention to NRDC on a
discromonary basis.
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of Carolina Action. CA, SEA,s and PIRG were dismissed when they failed
to respond to interrogatories, to answer pleadings, or to appear by attorney

*'

I orpro se at the commencement of the hearing.'
A prehearing conference was held by the Board in Bethesda, Maryland

on March 13,1979 relative to the admission of contentions of NRDC. By
Order of March 16,1979, the six contentions of NRDC were admitted by
the Atomic Safety and Licensing Board (Ucensing Board)J

On December 29,1978, the Nuclear Regulatory Commission Staff (Staff)
issued a " Negative Declaration Regarding Proposed Amendment to
Materials License SNM-1773" in Docket No. 70-2623 (43 FR 61057).8
Based on the analysis in the Environmental Impact Appraisal (December
1978)? for the proposed amendment, the Negative Declaration stated that
an Environmental Impact Stateinent for the particular action was not
warranted. A Safety Evaluation Report (SER) was issued by the Staff in
January 1979 on the proposed action enmining the health and safety
aspects of the proposed action." It concluded that the issuance of the
license amendment would not be inimical to the common defense and
security and would not constitute an undue risk to the health and safety of
the public. The SER further concluded that the request for the license
e nendmeit met the requirements of the Atomic Energy Act of 1954, as
amended, and the regulations of the Commmion, including specifically 10
CFR 70.23(a)."

Hearings in this proceedmg were held in Charlotte, North Carolina on
June 23,1979; June 25-June 29,1979; August 6-9, 1979; in Bethesda,-

Maryland on September 10-13,1979; and in Charlotte, North Carolina on
April 28-29,1980. The beanng record was closed on April 29,1980. All
parties of record as of the date of close of the hearing called witnesses and
filed proposed findings of fact and conclusions oflaw.u The State of South
Carolina, participating pursuant to the provisions of 10 CFR 2.715(c), did
not file proposed findings of fact and conclusions oflaw.

8 SEA had adopted the CESG contentions as its tor.tentions in this proceeding. "Ilius, it had no
separate contentions that were dropped when it wasa===d froun the proceeding.
%r Board Orders, respectnely, of May 23,1979; April 12,1979 and June I,1919, at Tr. 337-
38.
'" Order Regardag Contentions of Natural Resources Defense Council"(March 16,1979).
eStaK Exh. 35 (Tr. 4651).

I 'StaK EXh. 3 (Fr.4649).
" Safety Evaluation Report (SER) StaK Exh. 28 (Tr. 4649).
l'INd, at 101.
n" Natural Resources Defense Councirs Proposed Findings of Fact and Conclumons of Law ine

the Form of an Initial n==we"(May 29,1900); N2SG's Proposed E==nents of Fact and
* Conclusions ofIaw Toward An Initial Decision"(May 28,1979).

.
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O
C. Contentions and Issues

Eleven contentions were initially admitted by the Board in this
proceedmg.n Two of those contentions were dismissed when the parties
raising them were dismissed or defaulted in this proceeding for failure to
participate.

An additional contention involving a postulated drop of the truck cask
used to transport Oconee spent fuel was adrnitted by the Licensing Board at
the request of CESG at the September 11,1979 he br,"

Evidence on the contentions in issue was presen ed by Duke, by the
Staff, and by the Intervenors, NRDC and CESG. Ext nsive cross-examina-
tion of the witnesses of each party was undertaken.

The following contentions were admitted by the Board:

NRDC Contentions

1. De proposed action is a step in a proposed program to handle the shortage of
spent fuel storage space by shipping and stonng nt fuct away from the
reactor where it was generated. The proposed action noindependent value
in solving the spent fuel storage problem and is inherently premised on the
near-term construction of an interim away-from-reactor storage facility. De
proposed action, if taken, will bias the fmal decision on whether to approve the

| program by foreclosing at-reactor options at both Oconee and McGuire. He
proposed action is thereforc inconsistent with the conditions I and 2 laid down

! by the NRC in promulgating the criteria for approval of interim spent fuel

| storage (40 FR 42801). Rus, the proposed action cannot be acted upon until_
completion of impact statements on the proposed program now being
conducted by DOE (Storage of U.S. Spent Power Reactor Fuel (DOF/EIS-
0015-D) August 1978, and Supplement, December 1978; Storage of Foreign

t Fuel (DOF/EIS4040.D) December 1978; Prehminary Estimates of the,
t e for Spent-Fuel Storage and Disposal Services (DOE /ET.0041-D)

December 1978) and NRC (Dran Generic Environmer.tal Impact Statement

,

on Handling Storage of Spent light Water Power Reactor Fuel (NUREG-
) 0404))(Tr. 7-48).
,

i 2. De proposed action is a major federal action significantly affecting the quality,

| ! of the human environment and cannot be acted upon until preparation of a

{
final environmental impact statement (Tr. 48 60).

3. De following alternatives to the proposed actwo have not been adequatelyi

considered
|

a. U ' Oconee as a last-on, first-off, base-la=A~i plant to reduce spent; .

- fuel ge requirements.

^ u Order FoDowing 7..' 4 Conference"(November 2,1978); ALAB. 528, seyni,9 NRC
146 (1979); " Order Regarding Contentions of Natural Resources Defense Council"(March 16,
1979);"Ordere Discovery, Contentions and --' ' * 7(February 23,1979).
WTr.4181.
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b. Expanding spent fuel pool capacity at Oconee until the t fuel ca.: be
shipped to a legally approved permanent storage f 'ty for nuclear
wastes.

c. Compaction of spent fuel in existing pools at Oconee.

- 4. He proposed action increases the exposure to radiation of workers and the
generalpublic beyond whatis ALARA-

a. ALARA can be achieved by on-site expansion of spent fuel storage
capacity at Oconee, including buikhng another spent fuel

b. The residual health risks which mam even if the present NRC
regulations on exposures to workers are met are major costs of the

action which tip the halance against the proposed action (Tr.

I 5. Applicant overstates the need for a: tion at this time by using the one-core
*

discharge capacity reserve standard as ifit were a ent where in fact it
is not a requirement of NRC r tions. Either t should be bound to
comply with the one. core 'ty a d or it should have to
demonstrate on a cost / benefit basis t holding that capability is more,

valuable than the costs of shipment off-tite of one core of spent ftiel(Tr. 85-'

127).

6. Applicant has failed to demonstrate that it is in -nali==~ with applicable
Commiasion regulations with regard to safeguarding spent fuel shipments.

CESG Contentions

1. CESG alleges that shipment of Oconee spent fwl to McGuire for storage is-

unacceptable as compared to other alternatives:

a. Modification of the existing Oconee spent fuel pools to provide
additionalstorage capacity;

b. Construction of a new and separate spent fuel storage facility at the
Oconee site;

c. Construction of a new and separate spent fuel storage facility away from
the Oconee site, but other than McGuire.

2. CESG alleges that transportation of t nuclear fuel from the Oconee
Nuclear Station for storage at the M Nuclear Station will create an
unac~ptable hazard by significantly increasmg the radiatzon doses to
in the region near the proposed transportation routes between two
facilities.Specifically:

a. There will be an unacceptable incremental burden of radiation does to
persons living in the vicinity of the transportation routes.

b. Here will be an unacceptable incremental burden of radiation dose to
persons traveling over the transportation routes concurrently with spent
fuel shipment.

| 467
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- .,- c. There is likely to be an unacceptable incremental burden of radiation
, - - dose to persons in the vincinity due to an amdent or delay in transit.

2A. With respect to case three of the cask drop analysis of Applicant's FSAR,
- \

9.1.23.2, submitted involving a postulated cask drop accident at the t

fuel pool, the Applicant's analysis and Staft's review are inadequate.
' three involves tipping or dropping and tipping the cask, located above the
floor or in contact with the floor level of the pit wall opposite the fuel pool

| . side.

3. Factors set forth in items I and 2 above rqi.;e the preparation of an
Environmental Impact Statement because the proposed action is a major
federal action of the Commission significantly affecting the quality of the
human environment.

D. Motions for % E' ; r*"=
.

Motions for Summary Disposition were filed in this case by Duke, the
NRC Staff, NRDC and CESG. Duke's Motion for Summary Disposition
and Motion to Dismiss for failure to participate in the pra-ding = were
granted by the Board against CA, SEA and the PIRG.u The motions of the
Applicant and the Staff with respect to summary disposition of the
contentions of NRDC and the contentions of CESG were denied.8' He
summary disposition motions of NRDC and CESG with respect to their
contentions were also denied."

The record in this proceedmg consists of all the pleadings filed, the
,

transcripts of the prehearing conference, the transcripts of the evidentiary

( hearings, and all exhibits received during the course of and aner the ;

|
I hearings. A list of exhibits appears in Appendix A attached to this Initial
'

Decirion.
In makmg findings of fact and conclusions oflaw in this Initta Decision,

1the Board reviewed and considered ti.e ertire record and the proposed
findings of fact and conclusions oflaw ss v:Jtted by the Staff, by Duke, by
NRDC and by CESG. The findings of fact and conclusions of law not
incorporated directly or inferentidly herein are rejected as being unsup- ,

ported by the evidence of record, or as unnece===ry to the rendering of the !

Initial Decision. :

!
l

|

i

8 Fir. 594-96.
8'rt.294 95,336,595-96, $96 617.-

87Tr. 34(M t.
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D. FINDINGS OF FACT ON CONTROVERTED ISSUES

(. g.s .I
1. , W ( A. ch Plan
7 *Q.~~

% Contention No. I of NRDC asserts that the proposed action of Duke is a
first step in a proposed program or plan to handle the shortage of spent fuel'< :^

storage space by shipping and storing spent fuel away from the reactor
where it was generated.is The existence and nature of the so-called
" Cascade Plan" was the subject of evidence addressed to this contention.
Duke denied that it had a cascade program, and contended that the
proposed action involved only the shipment of 300 spent fuel assemblies
from Oconee to McGuire." 1he Staff argued that the proposed transship-
ment is not part of a larger Duke program for the future storage of spent
fuel being generated by operating reactors."

We find that the proposed action involving the transfer of 300 spent fuel
assemblies from Oconee to McGuire,is actually the first step in a plan or
program to ship excess tynt fuel from older nuclear reactors in Duke's
system to newer reactors. This so-called Cascade Plan was developed and
that name adopted by Duke abcut 1975.28 Cascading, as defined by Ralph
W. Bostian, manager of Duke's spent fuel storage options,22 meant "that we
would move fuel from an operating reactor to another reactor storage pool

; and upon perhaps filling of that, on to the next pool."n
'

Duke generated a number of internal memoranda and documents
concerning its Cascade Plan. For example, a cost comparison was prepared
October 17,1978, concermng "Reracking Costs" and " Cascade Costs."a* In
December 1978, a memorandum on alternatives to keep Oconee operating
stated that " Duke's plan to alleviate the problem of an overabundance of
spent fuel assemblies, until the government develops a program ofits own,
is to ship these assemblies to the most recently completed Duke facility."25
In a Duke memorandum dated April 26,1979, entitled " Subject: Cascade
Program Cost," it is stated that "The attached tables show our present
transfer plans between Oconee, McGuire and Catawba."as

' However, it appears that Duke was somewhat less than candid, if not
actively devious,in not disclosing its Cascade Plan to the NRC. At a Duke

M:ontentions, p. 7.,spra
WAppbcant's Proposed Findings of Fact and Conclusions oflaw, pp. 20 21,61 68.
NNRC Staff Proposed Findags of Fact and Conclusions of Law, pp. 27 28,120122.
arTr.419,544,547.

i arTr. 405.
Dir. 418.

~"
.

'

s'NRDC Ezh.9; Tr. I14047.
g. .

NNRDC Exh. 3;Tr.1202.*g.- arTr.444-51.

..

.
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spent fuel storage review held on August 11, 1976, it was reported that

i " Transportation aspects should be handled internally and should not be

| addressed in discussions of expansion plans with NRC No mention of the
- cascade approach in licensing documents."

Duke's frame of mind is also illuminated in a memorandum to high-
rankmg corporate ofTtcials from R.W. Bostian on November 10, 1977,
regarding a letter from Congressman John E. Moss concerning spent fuel
storage information. It was observed that an enclosed questionnaire "goes
into considerable detail regarding past and future spent fuel storage plans
and also touches on spent fuel shipping programs" for each reactor on the
Duke system. The memorandum then stated that "A number of the staff
people on the [ Moss] Subcommittee are antinuclear and it is quite possible
that the information requested by the questionnaire could be used by
intervenor groups. I am particularly concerned that our response to the
questionnaire will give information on our shipping program providing for
transfer of spent fuel assemblies from Oconee to McGuire and from
McGuire and Oconee to Catawba."28

In determmmg the existence and scope of a Cascade Plaa or program
involving multiple transshipments of spent fuel assemblies, it is necessary to
evaluate the weight of the evidence and the credibility of witnesses and
testimony. The Board was also able to observe the appearance and
demeanor of witnesses in determining credibility. Duke's denial of a

! Cascade Plan rested largely on the testimony of a panel of witnesses
j consisting of Ralph W. Bostian, H.T. Snead and R.M. Glover.2' Although j.

| these witnesses attempted to deny that Duke had developed and was
I pursuing the Cascade Plan, we do not find such denials to be credible or
i presuasive. In some instances, these witnesses attempted to give a strained

f meaning to such terms as " plan" or " program" in order to avoid their usual
; meaning in documents." Such an expression as "our present transfer plans ,

| between Oconee, McGuire and Catawba" became very imprecise when the |
! witness who had used the words in a memorandum, sought in testimony to |

I avoid their normal meaning.8' Such present self-serving characterizations j
- cannot be permitted to distort the plain meaning of various documents.

It is often difficult in litigation to ascertain corporate purpose and intent.
; We therefore regard the actions approved by a management group on

i s

f r' App. Exh. 4; Tr.1004.
| 8'NRDC Exh.1; Tr. 441-43.
; "Tr. 403 et seg. Mr. Bostian was Manspr of the System Results and Fuel Management Group

of the Steam Production Department (App. Exh. 3); Mr. Snead was Manager of the Nuclear
Fuel Sernces Section wortung directly for Mr. Bostian (Tr. 405); and Mr. Glover was an
Engineer in the Nuclear Fuel Sernces Section, reportmg directly to Mr. Snead (Tr. 406)." |
wTr. 442-43,451,504-05. i
8'Tr.446 51. !

l
1

-
|

470 1

4

_ _ _



_ _ _ _ _ _ _

- . _.

I

O
August II,1976, reported by a Memorandum For File dated August 16,9 1976,n as rather enlightening in this regard. The attendees at this meeting
included highest level Duke officers, such as three members ofits Executive
Committee.n This meeting did not concern the musing or dreams of mid-
level employees, but it directly involved Duke's corporate decision-makers.
It was thus reported that " Management concurred with the study group
recommendation of adding additional spent fuel storage to the system."x
The approved method of expanding the Catawba pool was subsequently
adopted. It was stated that "If possible, the Perkins and Cherokee units are
to be isolated from the remainder of the system as far as spent fuel storage
is concerned." However, it was further stated that " Fuel handling

j equipment at McGuire Nuclear Station should be modified to accept
Oconee fuel. In the case of Cherokee and Perkins, contingency plans should
be developed.""

Finally, we draw a strong negative inference from the statements
indicating deliberate nondisclosure of these plans to NRC, as described
above. Such statements as "Fransportation aspects should be handled
internally and should not be addressed in discussions of expansion plars
with NRC," cannot be glossed over nor ignored by us. And we regard as
disingenuous, if not downright misleading under all the circumstances, the
further note that "Each plant is expanded solely on the basis of meeting its
own need for storage space. No mention of the cascade approach in
licensing documents."M Although copies of this Memorandum For File

,

were sent to the attendees and other officers of Duke, there was never any
corporate disavowal of its contents, which were thus concurred in by its
President and Senior Vice Presidents.n The Cascade Plan, whether revealed

to NRC or not, has continued to be a Duke policy or program. The latter-
day use of euphemisms such as " keeping our options open"= does not alter
the nature and scope of this program.

!

MApp. Exh. 4; Tr.1004.
nW.S. IAe President of Duke A.C Thies. Senior Vice President in charge of production; and
W.H. Owen. Senior Vice President of engineenng and construction.Tr. 476,634.
" App. Exh. 4.
3*14
mid
s'il

88Tr. 547-48.
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B.NEPA en.damsegaas

1. Scope of Envirn====emi Aanlysis

The National Environmental Policy Act of 1%9 (NEPA) requires in, _ _ ,

Section 102(2)(C)" the preparation and circulation of a detailed Environ-
mental Impact Statement on all major Federal actions significantly
affecting the quality of the human environment. The Commiuion's
Regulations in 10 CFR Part 51 implement NEPA "in connection with the
Commiuion's licensing and regulatory activities."a It is stated that the
" principal objective of[NEPA] is to build into the agency decision makmg
process an appropriate and careful consideration of environmental aspects
of proposed actions."*8 These Regulations further specify types of actions -
that require either an environmental impact statement, a negative declara-.

tion supported by an environmental impact appraisal, or no environmental
analysis at all.a

If the proposed action is a major Federal action significantly afTecting
the quality of the human envirocment, then there must be a " detailed
statement by the responsible official on -

(i) the environmentalimpact of the proposed action,
(ii) any adverse environmental effects which cannot be avoided should

{ the proposal be implemented,
(iii) alternatives to the proposed action,_

(iv) the relationship between local short term uses of man's environment
and the maintenance and enhancement oflong term productivity,
and

(v) any irreversible and irretrievable commitments of resources which
would be favolved in the proposed action should it be implement-
ed."a

If the foregoing section of NEPA is applicable, the Commission's
Regulations implement its requirements by providing that the NRC Staff
prepare and circulate a draft environmental impact statement (DES),
followed by publication of a final environmental impact statement (FES)."

NEPA further provides that all agencies of the Federal Government
shall "(E) study, develop and describe appropriate alternatives to recom-

8'42 USC Section 4332(2XC).
- *10 CFR Section 51.l(b).
! 8810 CFR Secnon $1.l(a).

z! . | *10 CFR Seenon 51.5.
If #42 USC Seenon 4332(2XC).3

* *10 CFR Secnon 51.5.
.

.

.
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mend courses of action in any proposal which involves unresolved conflicts
concerning alternative uses of available resources "* This Section E has
been held to complement the provisions of Section 102(2XCXiii) r.bove, and
to require Federal agencies to consider alternatives without regard to the
necessity of filing an environmental impact statement under the latter
section."

In rnam mg an evaluation of the environmental impact of proposed action
under NEPA, the scope of the environmental statement or appraisal must

f be at least as broad as the scope of the action being taken." Thus, in
deternumng whether segments of a federal r.id h:3 way project wereh

suf?iciently extensive for NEPA evaluation, it has been held that "the EIS
must therefore take a pragmatic and realistic view of the scope of the action
being contemplated. The view must be one neither confined by the literal
limits of the specific proposal nor one unbounded except by the limits of the
designer's imagination."*

The Appeal Board has had occasion to consider the question whether "in
the totality of present circumstances, both the Staff and the Licensing
Boards too narrowly drew the outer bound-ries of the safety and
environmental inquiries."* The Prairie Island and Vermont Yankee
proceeding involved requests to expand spent fuel storage capac:ty by the
installation of new, closer spaced spent fuel racks. 'Ibe Intervenors
contended that there was no reasonable assurance that offsite spent fuel,

'

repositories would be available when the facilities * operating life came to an
end, and therefore the safety and environmental assessment must take-

account of the possibility that the expanded pools would boome long term
repositories (7 NRC at 46). The Applicants and the NRC Staff insisted
there (as in the instant proceeding),

"that we need not go beyond Kleppe v. Sierra Club, 427 U.S. 390 (1976), in
quest of that answer. We are reminded that all that the applicants' operstm' g
licenses (as amended to enable enlargement of spent fuel pool capacity)
au'horize is the storage of the spent fues in the pool for the license term. Any
further period of storage would necessitate an additional authorization. We

*Section 102(2)(E),42 USC 4332(2)(E). This 'section was origmally enacted as Serta 102
(2)(D) of NEPA. After adoption of another amendment, this provision although =achard
was renumbered as 102(2)(E).
"Hanly v. had===* 471 F.2d 823,434 5 (2nd Or.1972), cers. 4mied 412 U.S. 908 (1973);
Trinity Episcopal School Corporation v. Romney,523 F.2d 88 (2nd Cir.1975).
'' Swam v. Brinegar,542 F.2d 364,367 (7th Cir.1976).
*I4 at 369. See sho Indian lookout Athance v. Volpe,484 F.2d 11,18 20 (8th Gr.1973);
Named indmdual Members of San Antonio Conservation Society v. Texas Highway Dept.,
446 F.2d 1013 (5th Cir.1971);1bompson v. Fugate,347 F. Supp.120,124 (E.D. Va.1972).
* Northern States Power Conapany (Preme Island Nuclear Generating Plant. Units I and 2)
and Vermont Yrnkee Nuclear Power Corporation (Vermont Yankee Nudear Power Station),
ALAB.455,7 NRC 41,45 (1978).
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are told that fleppe teaches that the ===== ment of the environmental impacts
associated with that additional authonzation can abide the event of the filing
of the application for the authorization. By a parity of reasomng, the safety
evaluation could likewise be deferred until that time. We fmd that line of
argument unpersuasive"G NRC at 47).

The Appeal Board stated that, based upon the assumption that there would
be no offsite spent fuel repositories, the Intervenors were not asking for an
appraisal of relative costs and benefits of two different future courses of
action (continued onsite storage or offsite shipment). Rather, they sought
an evaluation of the unavoidable consequence of the indefinite presence
onsite of an increased quantity of spent fuel. The Appeal Board went on to
state:

"Upon due recognition of these considerations,it becomes equally apparent
that K7eppe is entirely inapposite. What the Supreme Court there held was
that, in connection with its proposed issuance of four short term coal mmmg
leases in the Northern Great Plains repon, the Department of the Interior
was not required by the National Envoeurs'al Policy Act to prepare an
environmental irspact statement on the entire region. In reaching that
conclusion, tN Court relied on the fact that Section 102G)(C) of NEPA
provides tbt the statement must be addrasaed to the environmental impact
of the poposed action -- including, inter alia, any adverse environmental
effecs which cannot be avoided abodd the proposal be implemented. There
was, of course, no suggestion that u' nplementation of the action 1y
Interior - the issuance of a limited number of short term coal -

s

might entail environmental impacts of a regional scope. And as the Coirs ;*

noted the Dirrrict Comet had express.yfound that there was no existing or 1
proposedplan or program on the of the Federal Government for the i

regional development of the area ' bed in the [ plaintiffs'] complaint. 427
U.S. at 400." O NRC at 47-8) (Fmya Supplied)

As indicated above, Kleppe v. Sierra Club, 427 U.S. 390 (1976), involved :

the necessity of a regional environmental impact state:nent regarding the |

development of coal leasing, where there were impact statements for coal |

g leases on both a local and a national scope. The Court found no evidence
that the individual coal development projects proposed by private industry ;

and public utilities were integrated into a regional plan or otherwise '

interrelated. Where no regional plan existed, there "would be no factual
predicate for the production of an environmental impact statement of the
type envisioned by NEPA." 427 U.S. at 402. The Court continued at

i footnote 14:
!

"In contrast, with both an individual coal-related action and the new
national coal lensmg program, an agency deals with specific action of known
dimensions. With appropriate allowances for the ine==ctness of all predactive,

i ventures, the agency can analyze the en,-atal consequences and
| describe alternatives as envmoned by Section 102G)(C) " 427 U.S. a* 402.

3- ;
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It has been judicially held that environmental impact statements. . -

covering an entire coal lease area may be required where the scope of
possible projects could involve environmental consequences, even though,

4 - each mining plan for tracts within the leased area was to a significant ,
'

degree an independent project." He former Federal Power Commi= ion )
was required to take into account the environmental costs of a coal
gasification project as a whole, even though it had jurisdiction only over a
iesser portion of the tap and valve facilities involved.58 And an impact
statement for the liquid metal fast breeder reactor research and develop-
ment program as a whole was required by NEPA, rather than simply for
individual facilities.n

In the instant proceedmg, the Staff erred in limiting its NEPA review
and analysis only to the environmental unpacts associated with the
shipment of 300 spent fuel rods from the Oconee to the McGuire nuclear

[

!
plant. He proper scope of the environmental review should have been the
Cascade Plan of multiple transshipments (Section IIA, .npra ) and the
alternativcs to it. He Staff made its environmental evaluation by means of
a negative declaration supported by an environmental impact appraisal
(EIA), under the provisions of 10 CFR Sections St.5(c) and 51.7. He
appropriateness of this procedure is considered infra in Section IIC.

c.w.a,
I We have expressly found that this application implementing the
I Plan is the first step in a plan or program to transship excess spent fuel from

older to newer reactors in Duke's system." Duke's plan is to alleviate the
problem of excess spent fuel assemblies, "until the government develops a-

program of its own," by shipping those assemblies to the most recently
completed Duke facility." He existence of thec .c.a, Plan distinguishes
the factual situation in this proc =Img from that found by the Court in
Kleppe, .npra, where the District Court had " expressly found that there was
no existing or proposed [ regional] plan or program "" As a result of the
Cascade Plan, the proper scope of a NEPA evaluation must be as extensive
as the scope of theen.caa, Plan itself.S

ne Cascade Plan as described by Duke is essentially a transportation

i plan or program. He s: ope of the NEPA analysis must therefore be as

"Cady v. Mor*on. 527 F.2d 786,795 (9th Or.1975).
8 Henry v. FPC,513 F.2d 395,407 (D.C. Gr.1975).
8Scisatists* Institute for Public Infonmation, lac. v. Atomic Energy r,-=u==a= 481 F.2d

1079,1085 93 (D.C. Or 1973). (SIPI)
pSectaon IIA, C=-ah Plas myra,
8HRDC Exh. 3;Tr.1202.g
#Kleppe v. Sierra Cub,427 US 390,400 (1976).8

" Swain v. Bnnegar, 542 F.2d 364, 367 (7th Cir.1976); Northern States Power a-9..yr
-

(Franne leland Nuclear Generating Plant. Units I and 2) and Venacat Yankee Nacisar Power
Corporation (Vennoat Yankee Nuclear Power Station), AIAB 455,7 NRC41,47-48 (1978). .-

k

475

- _ _ _ _ _ _ _ _ _ _ _ _ _

.

_ ___



. _ __ _ _ _ . - ____ __

. _ _ . - ~ . ~ .- -

O
broad as the program itself, which proposes multiple future transshipments
of spent fuel assemblies within the Duke system successively from the older
to the newer reactors." This transportation plan or program is like a game
of musical chairs, which goes on and on until the government develops and
provides nuclear waste storage facilities." In the meantime, numerous
spent fuel assemblies are to be transported by truck on the highways of
South Carolina and North Carolina. However, this larger Duke plan or
program has not been analyzed as such by the Staffin performing its NEPA~
review." The public interest in knowing the full dimensions and
implications of such a proposed transportation program has not been
satisfied. Such a result is apparently intentional, because the instant limited
application for a license amendment to permit shipment of spent fuel from
Occnee to McGuire, follows the blueprint set forth in the Duke Memoran-
dum For File dated August 16, 1976.** As there recommended, there is "no
mention of the cascade approach in licensing documents." And the
admonition that " Transportation aspects should be handled internally and
should not be addressed in discussions of expansion plans with NRC," has
been sedulously heeded.

Finally, this appears to be the only opportunity for a NEPA review of
the entire Cascade highway transportation of spent fuel program. The
Staffs witness who was the project manager for the Duke licensing action
(Brett S. Spitalny), testified that if the Catawba license application wasa

approved, Catawba in the future could receive Oconee spent fuel and there,

would be no need to have a proceedmg such as this.H If NRC is to take the
"hard look"a that NEPA b designed to require of Federal decision makers,
then it must at some point look at the entire program together with its
necessary ramifications. The NRC should not frustrate a fair NEPA review
in reasonable depth by permitting any licensee to truncate or fragment the
ares ofinquiry by a crabbed definition of the proposed action.

.

2. Five-Factor Balancing Test

In 1975 the Commission, pointing to a possible future shortage of spent
fuel storage capacity, announced its intention to prepare a generic
environmental impact statement (GEIS) on the subject to enable it to

|
sWRDC Exh. 3 and 9; Tr. 418,444-45 I,1202.
8'NRDC Exh. 3; Tr. 541-42.

*Tr. 576 79; NRC Staff Proposed Findings of Fact and Conclusions of Law, pp. 27 28,120 22.
" App. Exh. 4.
"Tr. 588,590-92; Staff Exh.16A at 3.
eKleppe, men 427 U.S. at 410, footnote 21; SII'I, It supra,481 F.2d at 1086 49; NRDC v.

j Mortoa,458 F.2d 827,838 (D.C.Cir.1972).
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examme in a broad context the various alternatives for increasing that
capacity.8 Although noting that the shortage would occur at individual

.
reactors and that the issues involved in alleviating it could be addressed in

" ~

f individual licensing reviews, the Commmion determined that "from the

| standpoint oflonger range policy, this matter can profitably be einmmed in
a broader context.""

He Commission also considered whether licensing actions designed "to
ameliorate a possible shortage of spent fuel, storage capacity, including such
actions as the issuance of operating license amendments to permit increases
in the storage capacity of reactor spent fuel pools. or the licensing of;
independent spent fuel storage facilities" should be deferred pending the
issuance of the GEIS." He Commmion concluded that there should be no
general deferral cflicensing actions, based on its evaluation of the following
five specific factors:

(1) It is likely that each individual licensing action of this type would
have a utility that is independent of the utility of other licensing
actions of this type;

(2) It is not likely that the taking of any particular licensing action of'

| this type during the time frame under consideration would constitute
, a commitment of resources that would tend to significantly foreclose
I the alternatives available with respect to any other individual

licensing action of this type;
,

' (3) It is likely that any environmental impacts associated with any
individual licensing action of this type would be such that they could
adequately be addressed within the context of the individual license
application without overlooking any cumulative environmental
impacts;

(4) It is likely that any technical issues that may arise in the course of a
review of an individual license application can be resolved within,

that context; and
(5) A deferral or severe restriction on licensing actions of this type

would result in substantial harm to the public interest. As indicated,
such a restriction or de'erral could result in reactor shutdowns as
existing spent fuel pools become filled. It now appears that the spent
fuel pools of as many as ten reactors could be filled by mid-1978.
These ten reactors represent a total of about 6 million kilowatts of
electrical energy generating capacity. ne removal of these reactors
from service could reduce the utilities' service margins to a point

&
mIntent to Prepare Genenc Environmental Impact Statement on Handlig and Storage of
Spent IJght Water Power Reactor Fuel,40 FR 4280102 (Sepeamber 16,1975).
M40 FR at 42802.
"l%lQ ,,
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where reliable service would be injeopardy, or force the utilities to
rely more heavily on less econorr.ical or more polluting forms of
generation that would irapose economic penalties on consumers and
increase environmentalimpacts.""i

.. It was further stated:

"The Commission expects that any licensing action intended to ameliorate a
possible shortage of spent fuel storage capacity during this interim period
would be accompanied by an environmental impact statement (10 CFR
Section S t.5(a)) or impact appraisal (10 CFR Section 51.5(c)) tailored to the
f acts of the case. Since the Commission's general conclusions with respect to
the five factors, as set forth above, may not fit the factual circumstances of
particular licensing actions, the five factors will be applied, weighed and
balanced within the context of these statements or appraisals in reaching

y licensing determinations.""

In order to evaluate the. impact of these five factors on tae " factual
circumstances" of this particular case, we must apply and weigh these
factors to the situation as it exists in the real world. The Licensing Board
notes that the Staff issued its "Fmal Generic Environmental Impact
Statement on Handling and Storage of Spent Light Water Power Reactor
Fuel" (FGEIS), NUREG-0575, in August 1979. However, we further note, '
as the Applicant points out, that the Commission has not yet acted on this
subject." As the FGEIS itself states, "h Final Environmental Statement

,'

prepared by the staffis submitted to the Commission for its consideration"
(Foreword p. i). We also note the Staff's prior position that a June I,1979

-

letter from NRDC counsel to the Commission could postpone " issuance of
the final Commission GEIS" to a later date (Nuclear Regulatory Staff
Response in Opposition to Natural Resources Defense Council Motion for
Suspension of Hearing Schedule, dated June 15,1979, p.13). The NRDC
.iune 1,1979 letter to the Commission challenged the " validity and
objectivity of the generic review" by the Staff because of its adversary
pot. tion in this and other cases. The Comnussion was therefore requested to
act itself upon the final GEIS, working with its General Counsel and the!

'

T ice of Policy Evaluation (page 5, footnote 2 and attachment to NRDC
Mction for Suspension of Hearing Schedule, dated June 1,.1979)."
Accordingly, we reject the Staft's argument that its issuance of a proposed

*IML

j 8%&L See sha Portland General Electnc Company (Trojan Nuclear Plant), ALAB-531,9
- NRC 263,269 7I (1979).

"Ap,obcant's Proposed Findings, p. 5 footnote 3; Apphcant's Response to NRDC's Proposed
Findings, p. 2, footnote 2.

aCf. Coe -W's Memorandum and Order regardaag Metropolitan Edison %=pany (Threer
Mile Island Nuclear Station Unit 2). Docket No. 50 320, (October 16,1979, uJ-80 25,11
NRC 781 (1980): Negative Declaration of the 4 - ~ =. 44 FR 61279 (October 24,1979).
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FGEIS renders unnecessary any further consideration of the five-facter
balancing test.10

. .
a. Independent Utility

The first element to be considered is the Commission's Factor 1, which
states:

"It is likely that each individual licensing action of this type would have a
utility that is independent of the utility of other licensing actions of this
type."

The Commission has addressed this issue of the independent utility of
proposed actions in connection with the March 28,1979 accident at Three
Mile Island Unit 2 Nuclear Power Plant (TMI-2).78 Substantial amounts of

I radioactively contaminated waste water had been collected in tanks at the
facility. The Staff recommended that the licensee be permitted to operate a
filtration and ion exchange decontammation system (EPICOR-II) to
decontaminate intermediate-level radioactive waste water held in the
auxiliary building tanks.

a

| The Commission directed the technical staff, pursuant to NEPA, to
f prepare an environmental assessment of the use of EPICOR-II. At page 4

[ of the Slip Opinion, the Commission said:

" Based on Commission review of the facts and analysis in the staffs*

environmental assessment [NUREG-0591] and written and oral discussion ;

of the comments, the Comnussion has determmed that the proposed
'

operation of EPICOR-Il will not have a significant effect on the environ- 1

ment. Pursuant to 10 CFR 51.7 and 51.50(d) the stafTis directed to issue a
negative declaration stating that an environmentalimpact statement for the
proposed action will not be prepared." (See also Negative Declaration of the
Commission,44 FR 61279 (October 24,1979)).

With respect to the independent utility question, it was further stated:

"In reaching this conclusion the C-minion has taken note of comments
which argue that the Commmion has violated NEPA by considering the
impact of EPICOR-Il separately and apart from the overall impact of a
comple:e program for decontamination of TMI-2.De Commmion does not
believe this 'allegal segmentation * argument is well-founded in this case. In ;
meeting NEPA requirements an agency may focus on the impact of a single |

action, even when it is arguably a segment of a larger program, when the |
action has icdependent utility. See e.g., I.mkout Alliance v. Volpe, 484 F.2d !

'

II (8th Cir.1973); Friends of the Earth v. Coleman, 513 F.2d 295 (9th Cir,
1975). Hee- ;uion finds that use of EPICOR-Il meets this test"

" Staff's Proposed Findings, pp.129-30.
??--- :- b*: Memorandum and Order regarding Metropolitan Edance Company (nroe
Mile Island Nuclear Station Unit 2), Docket No. 50 320(October 16,1979).

|
|
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It was noted that the Council on Environmental Quality had found that the
prompt decontarnmation of the intermediate-level waste water through the
EPICOR-II system was an operation necessary to control the immediate
impacts of an emergency situation (40 CFR Section 1506.11), without
passing upon the legality of the Comminion's actions under NEPA (Ibid )._ . .

He Commiuion continued:

"Ihe mdependent utility of EPICOR-II is emph===4 by the fact that
decontammation of the intermuhate. level water appears by a considerable
margin to be the best available response to the impending accumulation of
intermediate-level waste water in excess of adequately shielded storage
capacity These benefits of EPICOR-II operation, together with the
reduction of occupational exposure to workers in the auxihary building,
establish the independent utdity of the system, thereby confarnung that
pursuant to NEPA environmental aspects of EPICOR-II may be evaluated
separately from an overall programmatic analysis of cleanup at TMI-2."

Subsequently, the Comminion decided to prepare a programmatic
environmental impact statement on the decontamination and disposal of
radioactive wastes at TMI-2. In its Statement of Policy and Notice ofIntent
to Prepare a Programmatic EnvironmentalImpact Statement (44 FR 67738

'

(November 27,1979)),it stated:

"Ihe C-= Mon does recogcize, however, that as with its EPICOR-II,

approval action, any action taken in the absence of an overall impact,'

statement will lead to arguments that there has been an inadequ_ ate
j environmental analysis, even where the Comminaion's action itself is,
- supported by an environmental a-ment."
!

He TMI-2 EPICOR-II controversy has also been before the courts. In
Susqueharma Valley Alliance v. nree Mile Island 619 F.2d 231 (3rd Cir.
1980), it was alleged that the NRC, by fragmenting its consideration of the
intermediate-level contaminated water without prepanng an environmental
impact statement, had violated its NEPA duty. He Court ofAppeals stated
that " Segmentation of a large or cumulative project into smaller compo-
nents in order to avoid designating the project a major federal action has
been held to be unlawful" (Ibid at 240). He lower Court), disnussal of this
court of the complaint for lack of subject matterjurisdiction was held to be
in error. However, this holding did not necessarily mm that injunctive
relief should be granted on remand, because it "may be that NRC will
convince the court that its fragmentation of the contammated water
problem was entirely proper, or at least within the range of permissible
agency discretion on the timing of environmental impact statements"(Ibid
at 241). He reviewing court further held that it had no occasion to
determine what effect the NRC's November 21,1979 Statement of PcLey
and Notice of Intent to Prepr.re a Programmatic Enytronmental Impact
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Statement, supra, might have on the proper disposition of this issue (Ibid at

242).
he highway segmentation cases have discussed NEPA issues arising

,

from the noncomprehensive consideration of larger highway projects~

,

divisible into smaller parts. It has been held that segments that fit into an!

overall highway plan should be as large as feasible under usual construction
and financing practices, and at least have an independent utility by
mesningful terminal points." The scope of an environmental impact
evaluation should be at least as broad as the action being taken, and
piecemealing should be avoided so that an assessment of the impact will be
meaningful.n But if a section of highway has local utility and connects
logical termmt, it is not necessary to have a corridor EIS for a much larger

i stretch of highway."
The segmentation of a larger plan or program into smaller components

was held to be an evasion of NEPA requirements, where the postal service
considered only the impact of constructing a new mail facility about seven
miles from an old facility, without considering the environmental impact of
abandonment of the old facility." Environmentalimpact statements have
been required for overall projects where individual actions w6te related to
them logically or geographically.M This was true even where the federal
agency only hadjurisdiction over a lesser portion of the project." Ilowever,

,

,

separate phases of large dam projects ha.ve been held to be essentially
_

independent, so that impact statements were permitted as to the individual
projects.78

The " factual circumstances" in the instant proceeding show that
Duke's multiple spent fuel transshipment or Cascr.de program does not
have independent utility within the meaning of Factor 1. He Commmion
decided that there should be no " general deferral, and that these related
licensing actions may continue," for the time required to prepare a generic
statement (40 FR at 42802). The "related licensing actions" that may
continue were defined as " licensing actions intended to ameliorate a
possible shortage of spent fuel storage capacity, iacluding such actions as

aladian tookout Alhance v. Vcipe,484 F.2d II,19 (8th Gr.1973); Named ladividual
Members of San Antonio Conservation Society v. Texas Highway Dept.,446 F.2d 1013 (5th
Cir.1971); Thompson v. Fugate,347 F. Supp.120 (E.D. Va.1972).'

l" Swain v. Brinegar,542 F.2d 364,367 68 (7th Cir.1976).
I

" Conservation Society of Southern Vermont v. Secretary of Transportation,531 F.2d 637 (2nd
Cir.1976).
" City of Rochester v. United States Postal Service,541 F.2d 967,972 73 (2nd Cir.1976).
W , "--- Valley Alhance v.Three Mile Island,619 F.2d 231,240, fn. II (3rd Cir.198'J);
SIPl.myrs 481 F.2d 1079,108G89.
" Henry v. FPC,513 F.2d 395,407 (D.C. Cir.1975).
"Seerra Cub v. Froehlke,534 F.2d 1289 (8th Cir.1976); Trout Unlisaited v. Morica 509 F.2d

1276 (9th Cir.1974). See aho Friends of the Earth v. entaman $13 F.2d 295 (9th Cir.1975).
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., . the issuance of operating license amendments to permit increases in the
'

. storage capacity of reactor spent fuel pools or reprocessing plant spent fuel
'

storage pools, cr the licensing of independent spent fuel storage facilities"
g (ibid ). The thice" ameliorative licensing actions included in the above

c. _

| description, wherein the Commmion considered the question of deferral,

; - were discussed in the context of the Commission's concern that the " generic
impact statent should not serve as ajustification for a fait accompli"(40
FR at 42802). The cefully chosen language used by the Cnmmi= ion
regarding the avoidance of afait accompl4 is espectally apt when applied to
the described "related licensing actions," which include the enlargement of
spent fuel pool capacity or the construction of independent spent fuel
storage facilities. These types of construction could indeed constitute
accomplished facts by the time a generic impact statement was approved,if
it were not for the Commmion's general findings of independent utility
under Factor I and a favorable balancing of the other four factors.

The Commnsion's reasoningjustifying the licensed enlargement of the
capacity of spent tal pools does not appear to be applicable to multiple
transshipment schema such as the r= wade Plan. It is true that in
describing the projectet generic environmental impact statement, the
alternatives to be addressed under paragraph (2) included:

"(d) Storage of spent fuel from one or more reactors at the storage pools

| of other reactors"(Ibid. ).

!
*

Ilowever, such an alternative to be considered in the generic environmental
j impact statement was not given the Commmion's seal of approval any

more thau another alternative that immediately followed it, namely:
,

'
"(e) Ordering that generation of spent fuel (reactor operation) be

! stopped or restricted"(Ibid ).

| The Duke Cascade Plan, standing alone, doec not have independent
; utility. It merely transports spent fuel from older to newer reactors in
j sequence, but its utility is interdependent with other factors. While its first
| step may temporarily remove spent fuel assemblies from Oconee units 1,2

| | and 3, this is accomplished only at the expense of prematurely using up
i equivalent spent fuel storage space at the McGuire facility. This multiple
I transshipment process goes on and on, involving the premature using up of
!
l

"On April 7,1977, Premdent Carter announced the indennite deferral of all cmban
. reprocessing of spent nuclear fuel, so the second hcenang action described above is not

,
i presently available frr. 4515). Appbcant has a contract with Allied General Nuclear Services

j to reprocess Oconee r;at fuel at the proposed reprocessing plant la Barnwell, South Carchan,+

Tr.4II and App Exh.2 at p.1.I.
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storage space at Catawba and possibly the Perkins and Cherokee facilities
as well." ,

In addition to the interdependence of Oconee and the various other
,

( Duke spent fuel pools, the Cascade Plan also depends upon the interim or~

| ultimate availability to Duke of government waste management or storage
facilities. As an internal memorandum aptly put it," Duke's plan to alleviate
he problem of an overabundance of spent fuel assemblies, until the

government develops a program ofits own,is to ship these assemblies to the
most recently completed Duke facility."n

The Cascade Plan is essentially a nuclear waste transportation and
transshipment program. It does not involve the independent utility of
increases in or enlargement of the onsite storage capacity of reactor spent
fuel pools, as contemplated by the Commmion,82 and often approved in
NRC proceedmgs.n As the Commission has stated, there " appear to be a
number of possible alternatives for increasing spent fuel storage capacity
including, among other things, increasing the storage capacity at present
reactor sites, and construction ofindependent spent fuel storage facilities"
(40 FR at 42802). These possible alternatives possess the requisite
independent utility; the Cascade Plan does not.

g ne other type of individual licensing actipn whkh would have
independent utility under Factor 1 is illustrated by the TMI-2 decision
concerning EPICOR-II, supra There, the decontamination ofintermediate--

level waste water had the independent utility of reducing or elimmating the
radioactivity of the water in the auxiliary building. This prevented the
accumulation of s.aste water in excess of adequately shielded storage
capacity, and rec' iced the occupational exposure to workers in the auxiliary
building. His v as independently beneficial, regardless of whatever other>

! programmatic cleanep actions were taken in the future.
Obviously the multiple transshipments of the Cascade Plan d,o not

operate to reduce or eliminate radioactive waste. Transporting spent fuel
elements about the country does not significantly alter their form cr change;

i their quality. A juggler with many balls in the air may give the illusion of
| purposeful motion, but the number of balls for which he or she is ultimately
I responsible is not changed. We hold that the transshipment of spent fuel

= App. Exh. 4.
''NRDC Exh. 3; Tr.1202,4763.
8840 FR at 42802.
**Dairyland Power Cooperative (i.4 Crosse Boihng Water Reactor), LBP-80-2,11 NRC 44
(1980); Portland General Electric Company (Trojan Nuclear Plant), ALAB-531,9 NAC 263
(1979); Northern States Power Company (Prairie Island Nuclear Generating Plant, Unite 1
and 2) and Vennont Yankee Power Corporation (Vermont Yankee Nuclear Station), ALAB-
455,7 NRC 41 (1978).
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elements from Oconee to McGuire does not have independent utility under
Factor 1.

b. Farada=ure of Ahernadves

The Comminion's Factor 2 provides:
'

'

"It is not likely that the takmg of any particular heensmg action of this type
during the time frame under consideration would consthste a commitmert
of resources that would tend to significantly foreclose the alternatives
available with respect to any other individual licensmg action of this type"
(40 FR at 4M92).

The commit' ment of both material and nonmaterial resources must be
considered in connection with the Duke transshipment plan. Material
resources would include spent fuel shipping casks, trucks fael, men and
matenals, use of space and environmental res~ources (air, aquatic and
terrestrial resources), equipment modification and construction and opera-
tion of fixed-base facilities.** While not insignificant, it is not likely that the |

commitment of such resources in the physical sense would tend to
significantly foreclose available alternatives.85

However, it is likely that the Duke plan would foreclose alternatives by ,
the commitment of nonmaterial resources. If transshipments were licensed,
it is probable that Duke would simply pursue its Cascade Plan, and v.ould,

'

not adopt other alternatives available to it. For example, although reracking,

of Oconee spent fuel pools was a viable alternative to increase storage
capacity,es Duke has always been reluctant to do so. In 1975,it felt that "it-

. was impractical" to rerack the Oconee Units 1 and 2 pool.87 In March 1978,
Duke asserted that "Since space for interim itorage of the fuel in the
Oconee I and 2 pool is not available this option [reracking] is not
considered viable.'*" But in February 1979, Duke conceded that "If
licensing delays do not extend beyond the June time frame requested
reracking can proceed without necessi,tating shipment of spent fuel off site"
(letter to Harold Denton from William O. Parker, Jr., dated February 2,
1979)."

The StafTs Environmental Impact Appraisal (EIA), dated December
1978, stated that such reracking was a viable alternative, but accepted the .
excuse that the " time required to rerack the basin,15 mon'.hs, is greater

=StarrExh.16A pp.4-5. -

#StafrEnh. 3 (EIA),p. 63.
,

"I4 at 56.
eTr.419(Bneman). *

,

"Information Supporung Storage of Oconee Spent Feel at McGure, Mardi 9,1978, pp.18-22, '

cited in NRDC Motion for h ===aa of Hearing Schehle, dated June I,1979, p. 4.5
! *14 p. 4.
'
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than the time remaming before the shortage of spent fuel storage space at |
Oconee impacts on production of electricity."" A Duke witness later |
testified that "we believed high density racks were a licenseable means of
storage in October 1978.""

In spite of those erroneous negative representations and excuses for
not taking action, Duke did in fact fmally perform the high density
reracking of the Oconee Units I and 2 spent fuel pool, and prior to
November 21,1979, eleven of the fourteen modules were in place." Duke is
also in the process of seeking an amendment to its Oconee license to
avthorize installation of poison racks at the Units I and 2 pool."

In a curious twist in reasoning, Duke now asserts that " Clear
indications that spent fuel storage options have not been foreclosed are
evidenced by Applicant's subsequent application for high density reracking
and its stated intent to seek approval of poison reracking for its Oconee
Units 1 and 2 pool."" However, the opposite inference appears to be
more plausible. These actions demonstrate that it was the lack of a
transshipment license approval which compelled Duke, reluctantly and
belatedly, to rerack and thereby extend its on-site storage capacity to 1991
(App. Exh. 30).

A decision-date report that was provided to the Licensing Board in the
,

instant proceeding on September 13,1979, showed that Duke would be at a-

decision point regarding poison rack installaticas at Oconee by December-

1979. When ask~i why Duke had decided to seek approval for reracking
with poison racks, the Duke witness (Ralph W. Bostian) testified:

"Pr%cipally for the same reasons we chose to install high density racks. We
we e at a key decision point and there were uncertainties associated with the
alternatives. As an insurance measure we felt it necessary to take this step.
Although it too 5 ould be subject to the uncertamties of the licensing
process.""

The Stafl's witness (Brett S. Spitalny) testified simdarly that "As a result of
delays in this proceedmg and the need to acquire additional storage space,
Duke has exercised their option to use these alternatives, as evidenced by
their recent actions."'*

" Staff Exh.3 pp.53,56.
" App. Exh. 30, p. 2 (Bostian).
" App. Exh. 30, p.1 (Bostaan); Appbcant's Response to NRDCs Proposed Findings (June 13,
1900), p. 6.
" App. Exh. 34 p.2.
" Applicant's Proposed Fin &ngs, p. 22, footnote 18; Cf NRC Staffs Proposed Finengs, para.
63,p.40:

.

" App. Exh. 30, p. 2 Cf Tr.4767.
" Staff Exh. 36, p. 4.

,.
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It is thus reasonable to infer that Duke's various reracking decisions

have been made reluctantly, as late as possible, and probably under the
impact of the perceived " delays" and " uncertainties of the licensing

$ process"in connection with the instant spent fuel transportation proceed- '

! ing. It is therefore likely that licensing the Duke transshipment plan would
tend to significantly foreclose other alternatives, and that the Cascade Plan
would be pursued by it as a " quick fix" preferred to other available
alternatives."

c. Chaulative Eastreamental Impacts

The Commission's Factor 3 states:
1

"It is likely that any environmental impacts associated with any individual )
licensing action of this type would be such that they could adequately be
addressed within the context of the individual license application without
overlooking any cumulative environmental impacts"(40 FR at 42802).

Inasmuch as, the evaluation of potential environmental impacts has
been limited to the transportation of 300 spent fuel assemblies from Oconee I

to McGuire, any " cumulative environmental impacts" which could be
{

associated with the Duke Cascade Plan, supra, have been overlooked by the I

Staff within the meaning of Factor 3." No attempt has been made to
,

address possible cumulative impacts associated with future multiple
j transshipments of spent nuclear fuels, contrary to the requirements of j' Factor 3.

d. ResolutionofTechnicalIssues*

Factor 4 was stated to be:

"It is likely that any technical issues that may arise in t'.e course of a review
of an individuallicense application can be resolved within that context"(40
FR at 42802).

The likelihood that technical issues could not be resolved in the course
of a licensing review is not a significant factor, as the projected
transshipments do not pr:sent technical issues that cannot be resolved in
this proceedmg."

e. Risk of Reactor Shutdowns
,

"A deferral or severe restriction on licensing actions of this type would result
in substantial harm to the public interest. As indicated, such a restriction or
deferral could result in reactor shutdowns as existing spent fuel pools become

"Cf en====e's Memorandum and Order regarding Metropolitan Edison Company (Three
Mae Island Nuclear Station, Unit 2), Docket No. 50-320 (October 16,1979), Portland General
Electncca==p==y (Trojan Plant), ALAB.531,9 NRC 263,268 (1979).
"StaN Enh. 3, pp. 63 4; Tr. 576 79; NRC StaK Proposed Findings, pp.120 22.
"NRDC'S Proposed Findings, p.14, footnote i1; Apphcant's Response to NRDC's Proposedi

Findings, p. 9.
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611ed. It now appears that the spent fuel pools of as many as ten reactors
could be filled by mid-1978. These ten reactors represent a total of about 6
million kilowatts of electrical energy generating capacity. 'Ibe removal of

-- - these reactors from service could reduce the utilities * service snargins to a
I point where reliable service would be injeopardy, or force the utilities to rely

more heavily on less economical or more polluting forms of generation that
would impose economic penalties on consumers and increase environmental
impacts."

Denial oflicensing of spent fuel assembly multiple transshipments will
notjeopardize the continued operation of the Oconee nuclear facility. Duke

j has recently completed the installation c,f eleven modules for the high

|
density reracking at the spent fuel pool for Units 1 and 2 'a A decision was

j made by it not to install the three remammg modules yet because of the
likelihood that poison racks would be installed there in the near future, andg

J hence it would be less expensive t'o rerack once instead of twice.''' The
! cffect of this high density reracking is to provide Oconee spent fuel storage
i capacity until September 1982, including sufficient capacity for a Full Core

Reserve (FCR).'"
The installation of poison racks for the Oconee 1 and 2 pool has been

the subject of the letting of bids by Duke, under which the work is
scheduled for completion by March-April 1981, assuming timely regulatory
approval. The record does not show any objections to the incre se of onsite
storage capacity by poison reracking, nor any likelihood oflicensing delays.

*

Intervention petitions must be filed by October 22,1980 (45 FR 62948).
This action will provide 1,312 storage locations, which will allow Oconee to
maintain FCR storage capacity through November 1986. This modification
will also defer loss of all onsite storage to September 1987.'" In addition,
the poison reracking of Unit 3 spent fuel pool would extend Oconee FCR
storage capacity to April 1991.'es

Although Duke contends that offsite transshipment of spent fuel
,

assemblies from Unit 3 is necessary for poison reracking, there is some|

evidence that onsite transfers from pool 3 to pool I and 2 could be
accelerated, possibly to 50 transfers in a 25-workday month.'" If necessary,
the working month could be increased to 30 days. At that rate, poison racks
could be installed in pool 3 by the middle of 1983, and storage capacity
thereby extended to 1991. It therefore appears that a denial of a
transshipment license will not result in a shutdown of the Oconee reactors

8"Appbcaat's Exh. 30.
"'Ibd
serTr.4761.
'* Staff Exh. 36, p. 4; larensee Exh. 30, p. 2; Tr. 4750,4762.
8" Staff Exh. 36, Enclosure 2.

Y .sd 8erTr. 4779-83.
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within the meaning of Factor 5, nor in consequential harm to the public
interest.

,

'

De Commission further stated, with regard to the five-factor balanc-
' ing test'

.
,

"Since the Commmaion's general conclusions with respect to the five factors,
as set forth above, may not fit the factual circumstances of particular
heensing actions, the five factors will be applied, weighed and balanced
within the context of these statements or appraisals in r-hmg licensing
determmations"(40 FR at 42802).

In applying the five factors to the circumstances of the instant
proceedmg, upon balance the Duke multiple transshipment plan should be
denied. De licensing action would not have independent utility, and it is
likely that it would constitute a commitment of resources that would tend to
significantly foreclose available alternatives. Possible cumulative environ-,

,'
mental impacts have not been adequately considered, and a denial of the

i licensing action would not cause a shutdown of the Oconee reactors.

C. Adequacy of Eavironmental Impact Appraisal

ne Commission's Notice of Intent to Prepare Generic Environmental
Impact Statement further provided:

| "The Commission expects that any bcensing action intended to ameliorate a-

possible shortage of spent fuel storage capacity during this interim period
would be accompanied by an environmental impact statement (10 CFR
51.5(s)) or impact appraisal (10 CFR 51.5(c)) tailored to the facts of the case"
(40 FR at 42802).

He Staff determined that an environmental impact statement under
NEPA, Section 102(2)(C) need not be prepared because "the impacts will
not significantly affect the quality of the hinnan environment.""* The Staff;

| therefore prepared only a negative declaration and an environmental
impact appraisal (EIA).** However, the Staff failed to take into account or
to adequately evaluate certam si nificant aspects of Duke's multiple8
transshipment plan, and thereby failed to produce an impact statement
" tailored to the facts of the case"(40 FR at 42802).

In the first place, the Staff wholly failed to consider in its EIA the Duke
Cascade Plan or multiple transshipment program or scheme. The Staffs
witness testified that he was aware of at least some aspects of the Cascade

=searr Enh. 3 (EIA), pp. IV and V. M.
w'Im

?

O

.
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9 Plan 6 or 7 months prior to issuance of the EIA.- but chose to permit
segmentation of the plan by Duke.ia However, this decision and the basis
for it were not disclosed or discussed in the EIA (Ibid). The evidence
concerning the existence and scope of the Cascade Plan has been discussed
above (Sections II, A and Bil, pp.10 24, supra ), and will not be repeated

! here.

Next, the unusGd if not unique nature of even the Oconee to McGuire
segment of the tdesshipment plan was not adequately identified or
analyzed in the EIA.3The propos:d transportation of spent fuel assemblies
from Oconee to McGuire would involve a distance one way of about 170
miles (270 Km), or a 340-mile round trip for each truck cask.ia ne Staff
assumed that on each trip the "two drivers would probably not spend more
than five hours in the truck cab" (EIA,53.1, p. 30). Oddly, the Staff also
assumed that each shipment "would travel the 270 km (170 mi) in 6 hours"
(Ibid, 5.3.2, p. 31). In any event,it was proposed that 300n* such shipments
of high-level radioactive waste would be made in the period of one year,ni
at a frequency of one per day."2 The number of round trips between
Oconee and McGuire per month for the transportation of spent fuel was
testified to be 25."3 Duke owns one truck cask, which it intends to use for
the 300 shipments of spent fuel assemblies from Oconee to McGuire.H*

It is apparent that an unusually intensive shipping program is to be
established by Duke. Some 300 shipments are to be made within a yea. at
the rate of 25 per month. To the extent that the same primary routes c
used, this means that every day for a six-day work week for a year, a ? sge

,

truck loaded with a spent fuel cask carrying radioactive materials will pass
each house, building or establishment located on that highway. There will
be round trips of the spent fuel cask each day in every city, county or rural
area through which such routes pass.

He Staff's witnesses testified that spent fuel casks have been allowed in
the public transportat'on system for the past 30 years, and that as of 1972,

1

|
| 'erTr. 572 74,576 (Brett 5. Spitalny); StafT Exh. 36, p. 4.

'" Staffs Proposed Findings, para. (61), p. 39.'

H' Duke's application to amend the hainse (Special Nuclear Materials IJoense SNM.1773;
seeks authorization to store 400 spent fuel assemblies from the Ocones facility to the McGuire
opent fuel pool (Staffs Proposed Findings, p. 2). However, the Staffs witness testifwd that it
proposed a hanse condition to limit the number of transponed fbel assemblies to 300 (Tr.
572).
H' Staffs Proposed Vindings, para.118, p. 67,

l nrTr. 571.
8LFTr. 4753 (Ralph W. Bostaan); 478 I (R.M. Olover).
H5 tart Exh. 36, p. 2, Enclosure 1.
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about 3,600 shipments had been made with two reported 5ighway2

accidents."5 The annual shipping rate for spent fuel in the United States
was estimated for 1975 as about 270 shipments per year."'

At the rate of 300 spent fuel shipments in one year, the Oconee to;
| McGuire transportation alone would be greater than the annual total of all

such shipments in the entire country. It would also be almost 10 per cent of
, all shipments of spent fuel for 30 years prior to 1972. It is likely that such an

| unusual concenteation of shipments in a period of one year might or could
intensify some of the raks and problems associated with the transportation'

of h;gh-level radioactive waste or spent fuel."' However, the EIA does not
even identify this unusually intensive use of the public highways in North
and South Carolina, let alone analyze it or evaluate its ramifications in
relation to possible environmental or safety impacts.

He Comminaion has indicated that impact statements concerning the
handling and storage of spent reactor fuel should include an analysis of
" Environmental, social, and economic costs and benefits"(40 FR at 42802).
However, the instant EIA does not adequately consider the potential social
consequences of transshipment. He socialimpact categories involved in an
analysis of the highway transportation of radioactive materials could ,

;reasonably be expected to include psychological, sociological and political
impacts. d

The question of NRC consideration of community fears and psychologi- l

cal stress under NEPA has assumed special significance following the Three ;
,

Mile Island accident on March 28,1979,"8 The Commission considered the
subject in a proceeding before it involving a Staff recommendation that the
licensee be authorized to commence a controlled purging ofTMI-2 reactor
building atmosphere in order to remove the remaining radioactive Krypton-
85. The Staff had prepared a draft Environmental Assessment, which had
received numerous public comments which were included in the final draft.

,

| The Commission stated:
|

"The Environmental Assesinant contains ample evidence to show that risk| '

to physical health from the proposed purge or from any of the alternative
decontammation methods considered by the staff would be negligible. See
Table 1.1, NUREG-0662. 'Ibe' assessment also addresses the effects on the

i psychological well-being of persons living in the vicinity of"IMI. The staff
(

H8StafIEnh. 9, p. 5.r
'

mlbd
u? Based on the above history dtwo rumorted acculents in 3.600 ebpa=ats, the probability of a
highway acadent involving a sr i ruel shipment can be calculated to be about 5.6 x leaper
shipment. If each of Duk(s pr y ad shipments is exposed to an equal risk, the probability of
cee amd*at occumng in 3% ship mnts would be about 1.7 x 108, or one in six.
H8 Metropolitan Edison Con.pany (Three Mile Island Nuclear Station, Unit 2), CLI-80 25,11
NRC 781(1900).

#0
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concluded that psychological stress resulting from the proposed venting of
Kr-85 will be less than from any of the alternatives including the alternative

~" of taking no action. Testimony at the June 5,1980 oral bnefing by expert
consultants on the question of psychological streer supported this conclusion
and indicated that purging the containment should have the net effect of
reducing the stress which otherwise would occur if positive steps are not
taken promptly to proceed with deconimmination and reduce uncertamty

-' about the present and future condition of TM1-2"(Ibid at 783).

'The Commission concluded that the purging should be carried out
promptly, and the "[p]hysical health impacts will be negligible, and a long
term reduction in the sources of psychalogical stress is expected."88'

I
l Although the Commission has not yet act;d mth finality on the psychologi-

cal impact issue, we note that the Staff made such a study and evaluation iri
TMI-2, even where it concluded that an environmental assessment was
sufrteient and that health risks would be negligible.

In the instant proceedmg, there were limited appearance statements from
,

the following local government representatives, organizations and individu-
als:

I neal Gover== cat

Charlotte City Council
.

County Commissioner of Mecklenburg County
| Gaston County Board of Commissioners

Gaston County Manager
,

Greenville County Council
Lincoln County, N.C. Board of County Comminioners
Mayor, Charlotte, North Carolina (Eddie Knox)
Mayor, Greenville, South Carolina (Max M. Heller)

.a -

Carolina Action
*

GastonTaxpayers Association
I2 ague of Women Voters of North Carolina
Palmetto Ahiance
Safe Energy Alliance
Sierra Club
Student Legislature of UNCC

H'Ibst at 786. In footnote 9, the Co==*=on noted that it has not yet deter-mad whether
psychological strees is a health concern under the Atosnic Energy Act and/or an
environmental impact cogniable under N EPA, and that it is presently conadonng those issues
in rw==artion with the TMI-! restart proceeding.

- .
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| Belk, Donald R.
j Dalton, H. McRae, Jr.

Dalton, Rebecca E.--

Douglas, J. Scott
Dykes, Virginia
Ervin, Louise G.
Kelley, Ella
Kennerly, Fred M.
Kiefer, Nancy R.
McIntosh, W. Guy
Mando, Anna
Roberts, Carcos

Robinson, Fay S.
Setzer, Bobby R.
Sire, Mimi
Sparge, Linda

As the Applicant notes, the primary concerns of those persons related to
accidents and the radiological consequences thereof.no Concerns were

i expressed by governmental bodies through whose territory the spent fuel
casks would pass, such as the City of Charlotte And the Counties of,

Mecklenburg, Lincoln and Gaston. Such limited appearance statements are
not evidence and we do not take them as proof of the matters asserted.
However, such statements do reflect substantial public interest in and
concern over the proposed highway shipments of spent fuel. We do not
consider such statements to be read as requiring that " federal law yield to
local resolutions," as Duke fears.ni But to reflect in an EIA appropriate
appreciation of apprehensions expressed by the public, does not ask too

t much of the StafTin tailoring its environmental review to the facts in this
i particular case.
! It is interesting to note that a Duke witness (Ralph W. Bostian) testified

several times that the changing political climate was a factor to be
considered in evaluating transshipment of spent fuel.tn He testified:

" Question. Can you tell me what are the political considerations you
had reference to?

88Appbcaat's F y= to CESO's Proposed Findangs, p. 3. 1

'
828Ihid at 4.

4 mTr.424,453,51213.
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Answer. (Witness Bostian) The political considerations are the local
: concerns that have been expressed to us by cities and counties
along the transfer route.

4

g Q'ic.; tion. Are those considerations such that if you could rerack
, Oconee I and 2 in time to not lose full core reserve that you

,
would abandon transshipping between Oconee and- ,

McGuire?

Answer. I don't think that I could answer that yes or no at this point. I
think we will have to see the implications of the new NRC
regulations [concerning safeguards), see to what. degree they
allay the concerns of the communities through which this will
be going. If the opposition that we have seen developing
subsides, then we would certamly consider transshipment, but*

ifit continues to develop we would certamly have to consider
) other alternatives."n2

In spite of the logical concern of Duke over these political and soctal
impacts, the EIA does not analyze or adequately consider them. "Ihe EIA is
inadequate and insufficient to support a negative declaration under NEPA
sad 10 CFR Sections 51.5,51.7.

D. Considerstlos of Akernatives

The pertment statutory provisions with regard to consideration of, ,

alternatives appear in NEPA, Section 102 (42 U.S.C. Section 4332) as
follows:

"Ibe Congress authonzes and directs that, to the fullest extent possible:

(2) all agencies of the Federal Government shall (C) include in every
recommendation or report on proposals for legislation and other major
Federal actions significantly affecting the quality of the human enam ra.t
a detailed statement by the naible official on (iii) alternatives to the
proposed action, (E) study, lop, and describe

'

alternatives
to recommended courses of action in any which involves
unresolved confhets concermng alternative uses available resources."im

It has been observed that Paragraph (iii) of NEPA, Section 102 (2)(C)"is
a terse notation for: 7he alternative ws.ys of accomphshmg the

urTr. 454. His motunomy was given on June 20, 1979. Most of the limaited appearamos
statemenu described above were siven or filed subsequent to that date.
= Prior to 1975 (P.L 94-83), subpart (E) of Section 102(2) was lettered as subpart (D). De
wonhag of the subpart was not changed by that M=ent.

#3
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- objectives of the proposed action and the results of not accomplishing the

proposed action.'"m An analysis of such alternatives has been held to be
the " linchpin" of environmental analysis.*

He legislative history of NEPA indicates the importance of the
-- consideration of alternatives by the statement that " the agency shall

develop information and provide descriptions of the alternatives in
adequate detail for subsequent reviewers and decision makers, both within
the executive branch and the Congress, to consider the alternatives along
with the principal recommendations,"m

He alternatives available here to Duke,in addition to multiple highway
transshipments, include compacting spent fuel by reracking Oconee pools 1

with stainless steel racks, or poison racks, or pin compaction, and the
,

I construction of an Independent Spent Fuel Storage Installation (ISFSI).

L Reracklag Spent Fuel Pools

Additional spent fuel storage capacity can be obtained at Oconee I and
2 pool by reracking with high-density stainless steel racks, to provide 414
additional spaces (Staff Exh.13,750 336 - 414). He Staff's EIA states that
"This [reracking] option is technically viable but does not meet the
immediate needs of the applicant."u8 That conclusion was based on the

i EIA statement in 1978 that "The time required to rerack the basin,15
f months, is greater than the time remammg before the shortage of spent fuel.

storage space at Oconee impacts o production of electricity"(Ibid at 53,
56). However, that erroneous conclusion was overtaken by events. The
stainless steel reracking option was not only " technical y viable," but it was
in fact completed by Duke prior to November 21,19??, as described in
Section B2e, pages 41-4, .npra. m Hus, the EIA excuse for not adopting
this alternative has vanished, and the negative conclusion should IZxewise
vaniah. Duke has thereby extended its storage capacity at least to,

l September 1982, including full core reserve. Obviously, this is a preferable
alternative because it eliminates any risk, however small, of radioactive

WNatural Resources Defense Council, Inc. v. Mosion,458 F.2d 827,833 (D.C. Gr.1972).
WUnited States Energy Research and Development Atlaunistrr*a et al. (Gioch River
Breeder Reactor Plant), CIJ-7(el3, 4 NRC 67, 89 (1976). also Monroe County
Conservation Society, Inc. v.Volpe,472 F.2d 693. 697-98 (2nd Cir. su).

. ms. Rep. No. 91296,91st Cong.,1st Sess,21. See also Trinity Epocopal School Corporation
! v. Romney,523 F.2d 88,93 (2nd Cir.1975); Hamly v. r - " ; 471 F.2d 823,834-35 (2nd
i Cir.1972), cert. dmied 412 U.S. 908 (1973); Calvert Giff's Coordnaating Comisaitsee v. AEC,
! 449 F.2d 1109,11I4 (D.C.Cir.1971).

8mStaff Exh. 3, p. 58.'

WApplacant's Emb. 30.

1+ '
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releases to the public from the proposed intensive highway transshipment of
spent fuel.

It also appears that the capacity of Oconee I and 2 pool will be further
increased to 1,312 spaces by the installation of poison racks for which Duke
has already contracted, thereby extending FCR storage capacity to 1991
(Ibid ). Here are additional ways to further increase the storage capacity of
the Oconee spent fuel pools, including pin compaction and dry storage. iso
Although these methods were sometimes referred to rather disparagingly by
the Staff and and Duke as " emerging technologies,"828 at other times they
were described as promising future developments which could relieve Duke i

of the necessity to build an ISFSI.in We note that the original testimony
herein was subsequently amended to indicate that the Maine Yankee
Atomic Power Company has now filed an application for an amendment to
its operating license (44 FR 61273), to authorize expansion of its onsite
storage capacity through a modified pin storage concept.in

ne evidence shows that the expansion of spent fuel storage capacity at
Oconee by the various methods discussed above is both viable and
preferable to the proposed alternative ofintensive highway transportation
by truck of the spent fuel assemblies.

2. Independent Spent Fuel Storage Installatian (ISFSI)

Another alternative or option available to Duke to resolve its spent fuel
i storage problem is the construction of an independent spent fuel storage

installation (ISFSI). His method is one of the alternatives expressly. ,

described by the Commission as " licensing actions intended to ameliorate a
possible shortage of spent fuel storage capacity."*

There is no dispute that construction of an ISFSI, either onsite or offsite,
is feasible and was considered by Duke as an alternative.uS Although spent
fuel storage facilities that are not part of reprocessing plants do not now
exist, there have been proposals by private industry to construct and
operate them. In 1974, E.R. Johnson Associates, Inc. and Merrill, Lynch,
Pierce, Fenner and Smith, Inc. issued a series ofjoint proposals to a number
electric utility companies, offering to provide such facilities.* D at
proposed ISFSI project was presented at the American Nuclear Society

mAppbcant's Exh. 3, at 8.
*Tr. I155-60; Staffs Proposed Findings, pp. 23,26, fn. 89; Apphcant's Proposed Findings, p.
33,fn.25.
NTr. 2806; Staffs Preposed Findings, p. 26; Appbcant's Proposed Findings, p. 20.
mStaff Exh. 36, at 2; Applicant's Proposed Findings, p. 33, fn. 25.
m40 FR at 42302.
* Staff Exh. 3, at $2.
mlbM, at $l.

,
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meeting in November 1975. He construction cost was estimated at $9,000 I

'

per spent fuel assembly (Ibid ).
Stone and Webster had also developed a standard design for an ISFSI

which Duke was previously aware of and had evaluated.in ne cost was
$10,000 per assembly, not including the costs of additional supporting
systems, equipment and structures (Ibid ).

He Staft's estimate for the. construction of an ISFSI onsite at Oconee,
consisting of 1,500 assemblies, was $37,500,000 or $25,000 per assembly.
Duke's corresponding estimates were $51,750,000 or $34,500 per assembly.
An offsite ISFSI of the same capacity was estimated by the Staff at
$38,250,000 or $27,500 per assembly. Duke's comparable estimate was
$52,488,000 or $36,%1 per assembly.us

| 3. C-- - ; *- - of Ahernadves--

-

!

He EIA does not objectively appraise and evaluate the alternatives
available to Duke to avoid extensive highway transshipments of radioactive
spent fuel. As discus:ed above, the EIA persists in concluding that despite
reracking options, the "most preferred alternative" is the transshipment of
spent fuel.'" This conclusion apparently has not changed even though the
stated fears of reracking time delays, impacting on electric power
generation at Oconee, have proven to be erroneous.8a Likewise, the Staft'sg

concerns about reracking costs and occupational exposure appear to have;

l been elimated by Duke's completed installation of stainless steel high
~

{ density racks and its firm decision and contract for the installation of
poison racks.H8-

He principal objections to the ISFSI relied on by Duke'a and the
Staf1'c concern the projected cost and length of time required for4

construction. However, there were wide variations in cost estimates for
1,500 assemblies, ranging from $15,000,000 (Stone and Webster, Staf1's,

: Proposed Findings, at 21 and 27), to $37,500,000 (Ibid, Staft), to
! $51,750,000 (Ibid, Duke). These cost estimates have also been put at $55-61

million dollars by the Staff (Ibid, at 25) and by Duke at the same figures
(Applicant's Proposed Findings, at 31) or at $55,824,000 (Ibid at 50).'"

uTr. II19-26; NRDC Exh. 4,5,10; Staff Exh. 3, at 52 and 58.
8mStaff Exh.13; Staffs Prnposed Findaags, p. 21.
u' Staff EXh. 3, at 53,56,57.
"Section IID1, pages 53-5,myrw Appbcant's Exh. 30.
8* Staff Exh. 3, at 53,56,59; Appiscant's Exh. 30.
WAppbcant's Proposed Findings, pp. 31,49-50.
" Staffs Exh. 3, at 5452,58; St4fs Proposed Findings, pp. 23-27.
wIhere were further variations in cost estimates for I,500 assemblies and 2,300 an'a=h !

described by StafT wiwa== Gayton L Pittiglio, Jr. (Staff Enh. 27A. pp. I,5), and Danell A. ]
1
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It appears likely that these various cost figures were bandied about to
give an illusion of precision, but that the Staff never gave this matter a
"hard look"in depth. Little or no effort was apparently made to explore the,

& -

| Stone and Webster proposals in a meaningful manner. The EIA analysis of
the Applicant's construction of an ISI SI was superficial.8# The Staff also
rather curiously stated, "Moreover, the environmental impacts to the air
and aquatic and terrestrial environment resulting from construction of an
ISFSI are not evaluated in this proceedmg but are likely to be
significant"a* In any event, in weighing alternatives the cheapest is not
nennarily the best or the safest. The cost of an ISFSI was compared to the

!
costs of transshipment, but no consideration was given to comparing such
costs to the many hundreds of millions of dolius that Oconee or other
Duke nuclear facilities have cost or will cost.

He impact of the time (45-60 months) required to bring an ISFSI on line
has also been the subject of horror stories. He EIA assumed that
approximately five years would be required for the approval, construction
and completion of an ISFSI. On that basis, it then concluded that "The
earliest an ISFSI could be built by the applicant is 1984; well beyond the
date when storage shortage at Oconee will force its shytdown."88 This dire
assumption of a shutdown is of course not correct, as reracking can extend
Oconee storage capacity to 1991,88 but nevertheless the Staffs resolute
opposition to*an ISFSI alternative has remamed steadfast.-

He evidence in this proceedmg was not persuasive in provmg, by
statistical analyses or engineering studies, that serious spent fuel transporta-
tion accidents or malevolent conduct could not occur. For exa:nple, the
EIA analysis of possible sabotage of spent fuel in transit was rendered at
least partially obsolete and invalid by the Comminion's subsequent (June,

15,1979) actions instituting regulations requirig safeguard measures to be
applied to spent fuel shipments.'* Subsequent to that institution of
regulations, the Commission on June 3,1980 approved additional amend-
ments to the interim regulations, further specified types of safeguards

Nash (Staff Exh. 26A aind B). For exampic, Duke's cost estimate of $31,689,000 commsted of
structure (5,964,000); equipment (317,106,000k anonsering labor and overhead (314,384,000);
and unspecified contingenase at 25%; plus interest during construction (314.235,000). Duke
has the capability of w ;. .y its own nuclear facilities, and of beang its own
architect / engineer and constructor (Staff Exh. 27A, pp. I,5; Appbcant's Enh.7, Table 4).
" Staff Enh. 3, pp. 50 52.
" Staff's Proposed Findings, p. 27, para. 37.
" Staff Exh. 3, at $2.
"Applacent's Enh. 30, Ser also Section DI, Iteradung Spent Fuel Fools, pp 53-55, supra
*44 FR 34466 (June 15,1979). See also Staff's Proposed Findings, at 84.

j
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required for spent fuel highway shipments (amendments to 10 CFR
Sections 73.1,73.37,73.72; Appendix D of 10 CFR Part 73).*

The factors to be considered in analyzing the risks involved in spent fuel*

shipments were thus described by the Comminion:

"The NRC continually reexamines the adequacy of its regulations for the"

protection of the public health and safety against deliberate acts. Part of this
reesamination consists of studies and research projects. One of these studies,
conducted by Sandia Laboratories and published in drafi form in May 1978,

as SAND-771927, concluded that serious public health consequences could'

result in the event of successful sabotage of a spent fuel shipment in a heavily

populated area NRC has not pursued quantitative risk studies for
safeguards because of extreme difficulty in adequately quar.tifying the
various factors contributing to risk. " Ibis view was expressed in the Reactor
Safety Study (WASH 1400) and sustained by the Iewis pane!'s peer review
of that document. The Iewis Panel Report (NUREG/CR-0400) states:

- Ibe risk from sabotage was not calculated in the Reactor Safety Study.'

The omission was deliberate, and proper, because it was r~~p~i that the
probability of sabotage of a nuclear power plant cannot be estimated with
any coniidence.' Similarly, estimates of the probability of successful sabotage
of spent fuel shipments cannot be made with any confidence."m

As to the possible consequences of successful sabotage of spent fuel
shipments, the Comnhssion further said:

"The Cammmion frequently uses the concept of risk in its deliberations
concerning the need for new regulations and did so in this case. The
Commmion found that the likelihood of successful sabotage is uncertam
inasmuch as the existence of a credible adversary organn= tion cannot be,

ruled out and the response of spent fuel and spent fuel casks to credible
explosive sabotage is subject to large uncertainty. With respect to conse-
quences, it appears that the release of a small fraction of the inventory of a
spent fuel cask as respirable particles could produce senous consequences in
a heavily populated area."m

Similarly, in analyzing occupational radiation exposures expected to
result from the alternatives being considered (tranuhipment, reracking, or
ISFSI) by the Staff,it was indicated that such calculations were substantial-
ly lacking in precision or certainty. In this regard the Stafistated:,

"Ibere would be no basis, therefore, for concluding that any of the three
actions is clearly to be preferred from the point of view of radiation risk
because of the inexact nature of the estimating process Estimates of
radiation dose for actions involving hantilmg radioactive materials are very
improcue"m

m45 FR 37399 Quae 3,1980). See also NUREG456I, Rev.1.
m45 FR at 37402.
m45 Frat 37402 403.

.

WStafra Proposed Fir.daags, para. 77 78, pp. 48-49.
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ne risks of truck highway accidents involving some release of
g
t radioactive materials likewise cannot be ruled out solely by statistical

analyses or engineering studies. It is not enough in weighing alternatives'

- simply to conclude that spent fuel casks "would not breach in most
accident situations," " or that the " probability of the accident occurnng is
remote,"iS5 or "the likelihood of a severe accident involving a cask is
remote."la nere have been two reported serious truck accidents in about
3,600 highway shipments of radioactive spent fuel, fortunately neither
involving radioactive releases.m ne accident probabilities suggested by
two highway accidents per 3,600 shipments are not insignificant (Section C,
fn.117, p. 47, supra ). He possibility of highway accidents must also be
viewed in the context of Duke's intensive shipment schedule of 300 casks in
one year from Oconee to McGuire, to say nothing of the larger Cascade
Plan.

One of the disturbing characteristics of accidents is that they often
involve an unusual combination of low probability factors to produce a
wholly unexpected result, as the nree Mile Island accident proved so
dramatically and unhappily. Serioua recidents unfortunately cannot be
warded off by some statistical magic wand, as the very first or second
shipment could be that " remotely probable" event. As a responsible
regulatory agency, the NRC must be sensitive to public health and safety as
well as environmenul factors in weighing alternatives. Even Duke's-

representative took account of social and political impacts involved in
licensing the transportation of radioactive nuclear waste. Mr. Ralph W.
Bostian testified that local concern- had been expressed to Duke by cities
and counties along the transfer route, and that if"the opposition that we
have seen developing subsides, then we would certamly consider transship-
ment, but ifit continues to develop we would certamly have to consider
other alternatives."Sa Surely NRC should be no less sensitive in considering

f alternatives which eliminate highway spent fuel transportation risks.
On balance, the evidence shows that the ahc; natives of reracking or

construction of an ISFSI are preferable to Duke's transshipment proposals,
whether involving the Cascade Plan or the one-a-day transportation of 300
casks ofspent fuelin one year.

*IE, para.132, at p. 75.
* Staff Exh. 3, p. 37.
* Staffs Proposed Findings, para 138, p. 78.
m/M, para.135, at p. 77. See alw Staffs Exh. 9, at 5 6.
HrTr. 454.
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E ALARA

One of the questions involved in this proceeding concerns the issue of
whether the transshipment action would result in radiation exposures that

, are not as low as is reasonably achievable (ALARA) when compared to the
other spent fuel storage options available to Duke.The ALARA principle is
set forth in 10 CFR 20.l(c) as follows:

"In accordance with reconunendations of the Federal Radiation Council,'
approved by the President, ns engaged in activities under beenses
issued by the Nuclear Re tory Commission pursuant to the Atomic

j Energy Act of 1954, as amended, and the Energy Reorganivation Act of 1974
should, in addition to complying with the requirements set forth in this part,
make every reasonable efTort to maintain radiation exposures, and releases of
radioactive materials in effluents to unrestricted areas, as low as is
reasonably achievable. He term 'as low as is reasonably achievable * means'

as low as is reasonably achievable taking into account the state of
technology, and the economics ofimprovements in relation to benefits to the
piablic health and safety, and other societal and socia ~~a=ic consider-
ations, and in relation to the utilization of atomic energy in the public
interest."

NRDC raised the ALARA issue by its Contention 4, which stated:

"The proposed action increases the exposure to radiation of workers and the
general public beyond whatis ALARA.

: a. ALARA can be achieved by on-site expansion of spent fuel pool storage
I capacity at Oconce, including building another spent fuel pool"

| b. De residual health risks which remam even if the present NRC
regulations, on exposures to workers are met, are major costs of the pro

'

action which tip the balance against the proposed action"(Tr. 77-85). posed!

|
t As a threshold matter, we consider the arguments of Duket" and the
| StafPio that the ALARA concept does not apply to the alternatives to spent

fuel storage, but rather applies only when the appropriate alternative hasi

,

| | been selected. All parties cite Northern States Power Conpany (Prairie
Island Nuclear Generating Plant, Units I and 2) and Vermont Yankee-

Nuclear Powr Corporation (Vermont Yankee Nuclear Power Station), ;

ALAB-4M, 7 NRC 41 (1978), as supporting' their respective positions. |

Those cases involved the expansion of spent fuel storage capacity by the l

removal and disposal of the existing fuel storage racks in the pools and the
substitution of new racks. The licensing board on its own initiative
examined whether the proposed method of rack disposal (racks cut into

.

*Appbcant's Proposed Findings, p. 36-37; Appbcant's Response to NRDC's Proposed
Findings, pp.12-13.
Mtafra Proposed Findings, pp. I1619.
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pieces and placed in drums) met ALARA standards when compared to an
' alternative method (racks crated and shipped offsite intact). The Appeal
& Board held that %hether a particular method of rack disposal meets the

ALARA test does not hinge entirely upon the existence or nonexistence of- '

some alternative, feasible method which would occasion a lesser amount of
radiation exposure"(7 NRC at 56). A footnote further stated that "It bears
emphasis that the ALARA standard comes into play only after it has been
determined that the applicant's proposal will comply with all other
requirements imposed by Part 20, including the absolute limitations on
permissible doses, levels and concentrations set forth in 10 CFR 20.101 et
seq."(Ibid, (n. I3).

| That case does not preclude en ALARA analysis of the viable
alternatives here for spent fuel transshipment, namely reracking of Oconee
pools or construction of an ISFSI. Rather, ALARA contemplates a
comparison with other alternatives to determme whether a proposed
method of handling spent fuel storage does indeed maintain radiation
exposure to levels "as low as is reasonably achievable."

Applicant reviewed and estimated the doses associated with the
proposed action and the alternatives thereto as follows:

Total Dose Dose Differences
Viable Alternatives (person-ress)- (person-rem)

,
1. Modification of 84 35

Existing ONS*

Spent Fuel Pool,
Unit 1-2

2. Installation of Poi- 107 58

son Racks, Units
1,2 and 3

3. Construction of 49 0

,

Separate Fuel Stor-
| age Facility at
l Oconee

4. Construction of 72 23

Sep.arate Fuel Stor-
age Facility away
from Oconee but
not at McGuire

5. Shipping Storage 65 16

at McGuire
.
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(Applicant's Exhibit,,

'' 15,p.3)

He Staff also evaluated the altunatives to transshipment and storage at
McGuire, and applied the guidelines of Regulatory Guide 8.8 (Revision 3,

-. June 1978)("Information Relevant to Ensuring that Occupational Radia- |

tion Exposures at Nuclear Power Stations Will Be As Iow As Is |

Reasonably Achievable"), in its evaluation. He additional options evalu- )
ated included reracking the Oconec spent fuel pool with stainless steel 1

racks, reracking the Oconee pools with poison racks, and construction of an !

ISFSI at the Oconee site. He comparisons of the one-time doses and the i

doses per year for continued operation and storage of the spent 300 fuel !
assemblies were as follows: (StafTExh.1IA,1IC and 20). 1

ESTIMATED DOSE FROM OITIONS
(Per 300 Fud Assunblies) Doses Per Year

,

{ Alternative One-Tine Domes hereafter
Transshipment to 30 person-rems 9.3 person-rems /yr
McGuire (handling fuel) (operating pool)

15.6 person-rems

{ (driving)
; 45.6 person-rems
'

Re-racking 76 person-rems 18.6 person-rems /yr,

(Oconee pool) (pool work) (operating pool),

i Re-racking 76 person-rems 18.6 person-rems /yr'

Oconee Pool (pool work) (operating pool)
! (with poison racks)**

New pool at 30 person-rems 9.3 person-rems /yri

', Oconee (handling fuel) (operating pool)

| New pool at any 30 person rems 9.3 person-rems /yr
; other site (handling fuel) (operating pool)
'

15.6 person-rems
(drivers)*

i
'

* Would depend upon distance to be travelled.

" Would involve extensive time delays (StafT Exh. Il A)

The Staff found that the total man-rem doses projected to result from
comparison of the alternatives would be the same general dose range over a
period of years, and there is therefore no reason to conclude that any of the

542
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actions is clearly to be preferred based on radiation risks. He " inexact
nature" of the estimating process produces this result (Staff Exh. IIA, Tr.
2627; Exh. 20). The choices among the alternatives cs:nsidered must be

' made on a basis other than radiation doses, since the record shows that the
alternatives do not differ much among themselves in this srspect.''' because
accurate estimates are very difficul to make.5

| NRDC's Contention 4.b asserts that there are substantial residual health
risks that tip the balance against the proposed action even if the action
complies with Commission regulations. Residual health risks from exposure
to ionizing radiation are genetic risks and may be expressed in subsequent
generations as congenital abnormalties, constitutional and degenerative
diseases and other illnesses having some degree of genetic determmation.
The cancer risk from exposure to ionizing radiation is of concern to NRDC.

i ne Staffs witnesses testified that the health effects, both somatic and

f genetic, projected from conservative estimates of dose exposure, either in
terms of occupational exposure or in terms of public exposure, would be*

negligibly small (StafT Exh.10A,10B; Tr. 2459, 2627,3055). Such testimony
was based on the assumptions that somatic risks (i.e., the risk of cancer) and
a significant portion of the genetic risks of health effects from ionizing
radiations, are directly and linearly proportional to radiation dose and dose
rate.

Genetic effects for the range of doses involved were based on the 1972-

National Academy of. Science Report of the Committee on the Biological
Effects of Ionizing Radiation (BEIR). He risk of cancer was based on
updated BEIR III data. Projections of health risk were based on a range of
doses extending from 80 to 150 man-rems for two options, reracking and
transshipment. Rose doses are quite small (0.2% to 0.3%) compared to the
expected normal operational occupational exposure at Oconee Units I,2
and 3 over the assumed thirty-year facility lifetime. He testimony showed
that the proposed action would not represent a major genetic health cost
because of the small number of genetic effects.

GENETIC EFFECTS COMPARISON FOR 'IWO OPTIONS
r

| Dose Genetic FEects Total Genetic
Option (Man-ress) First Generation FEects at EquiBb-

riams

1 80-150 0.002 .004 0.02 - 0.03

2 120 0.003 , 0.01

* Staff Exh. 20, at 4 5.
W5taff Exh. IIA, at 5; Exh. 20, at 4-5.

|
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g ; Option I is reracking at Oconee. i

. ; Option 2 is transshipment to McGuire.*

Even if the dose estimates are low by a factor of 10, it results in a mammumt~

. ; equilibrium estimate of 0.3 efTects.*

He cancer effects are projected as:
CANCER CASE COMPARISON FOR 'IWO OFTIONS

(Single Exposure),

i Dose
'

Option (Man-rem) Total IN Fatal
1 (Reracking 80-150 .04 .08 .01 .02

Oconee)

2 (Transship- 120 .06 .0002 *
ment to

McGuire)
For a single exposure to low-level radiation, the max 2 mum estimate of

{ total cancers, assuming BEIR III was low by a factor of 10, would be 0.8,
j and the estimate for fatal cancers would be 0.2. For the reracking case at
i Oconee and the transshipment to McGuire case, the estimates for total

| incidence and fatal cancers, and for genetic effects are very low and within
g the same range (Stafr Exh.10A). Although there is general agreement that a.

j significant proportion of somatic and genetic health risks arc directly
proportional to the magnitude of the radiation dose, there is controversy

; over the magnitude of the dose-effect response at low-radiation dose and
; dose rate. His controversy is based on the results of studies of various

| exposed populations. These studies report that exposure to low-level
radiation may be about an order of magnitude (about 10 times) more,

} effective in producing health efTects than the estimates given in the BEIR |

; Report. Applying the factor of 10 to the estimates of genetic effects results
i in a maximum equilibrium estimate of 0.3 effects. He Staficoncludes that, I

{ even if the BEIR estimates were low, this action does not represent a major
; genetic health cost.

! Based on the record, the Board finds that there is no basis for NRDC's
Contention 4.b since there are virtually no health effects from routine
transshipment actions. He somatic effects and genetic efTects of uneventful
transportation actions are negligible.

" Staff Exh.10A. at 3; taw II as revised.
* Staff Enh.10A.Ta* IV as revised.
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F. Routine Tr-- ;N F-:= Dose hopects
.

"

f
De issue involving projected dose impacts resulting from the routine or

uneventful transportation of Oconee spent fuel was raised by CESG
Contention 2.That contention stated:

!

"CESG contends that transportation of spent nuclear fuel from the Oconee
;

Nuclear Station for storage at the McGuire Nuclear Station will create an
i unacceptable hazard b3 significantly increasing the radiation doses to'

persons in the region near the proposed transportation routes between the
two facilities. Specifically:

a. There will be an unexceptable incremental burden of radiation dose to
persons living in the vicimty of the transportation routes.

b. Here will be an unacceptable incremental burden of radiation dose to
persons traveling over the transportation routes concurrently with spentL

fuel shipment.

c. Here is likely to be an unacceptable incremental burden of radiation dose
to persons in the vicinity due to an accident or delay in transit."

CESG Contention 2 (a)
? He Staff testified that the incremental radiation dose from routine

transportation to persons living in the vicinity of transportation routes
would be small. This radiation dose was calculated with data presented in
" Environmental Survey of Transportation of Radioactive Materials to and,

From Power Flants," WASH 1238. Additional Staff analyses based on
"Ihe Transportation of Radioactive Material by Air and Other Modes,"
NUREG-0170, corroborated the analysis based on WASH 1238. He
analysis determined that for 300 shipments passing 42,000 people living
near the route, the group dese to the population along the route was 0.1
man-rem, which constitutes 0.0024 percent of the dose received from
annual background radiation. His value was not significantly affected by
changes in routing due to the application of new safeguards regulations
(StafT Exh. 6,37). ,

ne Staff analyzed the effect of routine transportation upon the
maximally dosed individual (called the maximum individual), a person
defined as standing 30 meters from the roadway as each of the shipments
passed, and determined that such an individual would receive a dose of 0.02
mrem, which is the equivalent of 0.02 percent of the dose received annually
from naturally occurring sources. De dose to th maximum individual was
afTected by changes in routing, as the dose of 0.02 mrem increased to 0.3
mrem due to travel through small towns. His 0.3 mrem dose is, equivalent

f
to 0.3 percent of the dose received annually from naturally occurring
sources (Staff Exh. 37).i g

MS
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! The Staff analyzed the radiation doses to persons present at truck stops
i at the same time as spent fuel shipments, as CESG Contention 2(a) could be
l interpreted to include such individuals. A scenario considering a person one

meter from the cask for three minutes, a condition not normally expected, j
was examined. In this instance, the individual would receive a dose of

]0.0013 rem, which would be 1.3 percent of the dose received from annual j

background radiation. This dose is not dependent on routing. The Staff
concluded that health effects associated with population doses resulting
from routine or uneventful transportation were too small to estimate (Stafi
Exh. 6,37).

The Applicant's testimony also stated that doses to the public from
routine transportation along the transportation route would be small
fractions of the doses received annually from natural background radiation,
and that the health efTects associated with radiation doses to persons living
in the vicinity of the transportation routes would be small(App. Exh. 8,9,
12,15; Tr.1265,2877,1824).

CESG witness Riley testified that, in general, distances between the
radioactive source and the public or workers would be smaller than Gose
represented in the Applicant's and Staffs testimony, and radioactive
exposures would therefore be larger (CESG Exh. 5,9). Calculations by Staff
of dose to persons along the route assumed the maximum exposed
individual at 30 m. distance. CESG testified that there are places of
business along interstate 84 which are closer and that habitations aloog
secondary roads are closer (Tr. 2393,2413-14). The shorter distance wrW. ,

numerically specified. Even if the maximum individual were postulaW to
be only three meters from the roadway as each of the 300 shipments pmed,
the dose to that person would increase by a factor of 100 to 2 mrem . 'ilrs
dose is still only two percent of the dose received annually from naural y
occurring sources (StafT Exh. 6, App. Exh.12).

j New Commission regulations bcame effective dealing with the safe.
' guarding of spent fuel shipments after the filing of the Staffs EIA and its

| Exhibits 6 and 9 relative to CESG Contention 2. The new safeguards|

regulations (45 FR 37399), specifically 10 CFR Sections 73.1, 73.37 and
73.72, went into effect on July 3,1980. Additional testimony was presented
discussing the efTect of changes'in potential routing. The Staff determined
that the doses from routine transportation remained mmilar to those
originally developed, based upon trade-ofTs in speed of transport, distance

| traveled, type of roadway and population density along the routes (Staff
Exh. 37).

Total estimated doses to the public from routine transport did increase

H ; from 0.08 man-rem to as much as 0.3 man-rem, depending on the change in
routes. Thest. inc cases in estimates were mostly due to an increase in dose

i
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to persons traveling the same direction as the spent fuel shipments. The
largest of these doses, about 03 man-rem, represents 0.04 percent of annual
background population dose. Routing changes also affected the dose to the

t maximum individual along the route due to increases in travel through' ' ' ~ ~

small towns. He dose to this hypothetical individual from 300 shipments
would be 03 mrem instead of the 0.02 mrem presented in the EIA. He 03
mrem dose is equivalent to 03 percent of the dose received annually from

. naturally occurring sources. His dose is within the range of normal
fluctuations in background radiation.*

Based on the testimony relative to the effect of changed routing on the
issues raised by CESG Contention 2, the Board finds that such routing
changes have only a small effect on route-related impacts. The Board finds
that the incremental radiation doses from routine transportation both to the'

I population at large and to a postulated maximum individual are small when
I compared to the dose levels of background radiation which are encountered

annually by the population at large. The Board finds that health effects
associated with the small increased doses to persons living in the vicinity of
the transportation routes are within acceptable limits, if transshipment is
ne-ary and if there are no preferable alternatives.

CESG Ccetention 2(b)
he Staff has exammed the radiation dose to persons traveling over the

- ,

transportation routes concurrently with the spent fuel shipments.The doses
were calcu:4ted based on NUREG-0170, Appendix D. For travel in the
direction opposite to that of the shipments, the cumulative population dose,
assuming 300 shipments in one year, was calculated to be about 0.04 man-
rem. The average dose to an individual per shipment would be 0.00000003
rem, and the dose to a hypotheticalindividual who passed each of the 300
shipments would be about 0.00001 rem. His latter dose represents about

j 0.01 percent of the background dose received by such an individual during
,

one year. Dese impacts are not affected by routing changes (Staff Exh. 6,
(

37).
He cumulative dose to persons travelingin the same direction and at the

name speed as the shipment was calculated to be about 0.8 man-rem.
|

Changes in routing increase this value by a factor ranging from 1.2 to 4,
depending on the route analyzed. The increase is due primarily to the

,

slower, closer-following traffic , assumed on the alternative rout.'. He
largest of these doses, about 03 man-rem, represents 0.04 percent of the
annual background population dose. The StafT has examined the case of a

| ,

'

" Staff Enh.37.See mise Appbcent's Exh. 24,25,32.
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car following the spent fuel shipment at a distance of approximateiy 100 !

feet for a period of four hours. He individual dose in this case would be
0.00036 rem per occupant of the vehicle, or 0.36 percent of the dose
received from annual bac?yound radiation. Rese values would not be
changed by alternative raw; )

~ CESG's witness disagn+c tith the Staf1's assumption for a tail-gater i
'

traveling at a separation distece of 100 feet from the spent fuel cask, and
testified that the following disexce should more nearly approximate 10 ,

feet rx oducing doses about ib- imes those found by the Staffin its EIA
AM Exh. 5). His was cocradicted by CESG's oral testimony that the
'-fellowing distance" distribution would peak at about 30 to 40 feet (Tr.
2413). This would cause doses a factor of 10 higher than those calculated by
the StafT; 3.6 mrem instead of 0.36 mrem to each occupant or approximate-
ly 0.36 percent of the ant.ual dose received from naturally occurnng
sources. Even if this dose were increased by a actor of 100 in CESG's worstr
case, each occupant would receive 36 mrem ir he were to travel 10 feet
directly behind the truck carrymg the spent fuel cask for a 4-hour period.
This dose amounts to approximately 36 percent of the dose received
annually from naturally occurring sources.

Forty students in a school bus stopped in a trailic jam alongside a
shipment of spent fuel for three hours would receive a total exposure of 3
man-rem (CESG Exh. 5). Cross-exammation revealed these calculations to
be unrealistic in several respects (Tr. 2430-42).

g Based on this record, the Board finds that the radiation doses to persons,

! traveling over the transportation routes concurrently with spent fuel

| shipments are small when com* pared with the annual background radiation
doses which are received by the population at large. He health efTects
associated with these doses are correspondingly small and are considered to
be within acceptable limits, provided that transshipment is necessary and
that there are no preferabl: alternatives.

CESG Contention 2(c)
ne Staff analyzed the increase in radiation doses to persons in the

vicinity of a spent fuel shipment during a delay in transit. CESG alleged
that such doses would be unacceptably large. He StafT examined the case
where a trafficjam occurs, extending for a period of three hours,in an area
with a population of 10,000 persons per square r.lile, uniformly distributed.
Population dose in this case would be less than 0.2 man-rem and the
maximum exposed individual three meters from the cask would receive a
dose of 15 mrem. These doses were calculated applying a regulatory limit of
10 mrem per hour at two meters from the vehicle. Operaticg experience has
indicated that dose rates would be significantly lower. The population dose

I l
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constitutes 0.02 percent of the dose received from annual background
radiation (StafT Exh.6).

ne designs of spent fuel casks are regulated by the Department of !

Transportation and by the Nuclear Regulatory Commission. Spent fuel_.

,

shipping casks are massive, durable, heavy casks. Such casks are generally
cylindricalin shape and about 20 feet long. The basic components include a
steel inner vessel which contains the fuel elements, which is surounded by ,

! several inches of shielding encased in a steel jacket. Several inches of
'

|
hydrogeneous material, such as water, surround the steel innerjacket and a
steel outerjacket completes the package. A cask may also be equipped withl

I sacrificial impact limiters to absorb forces involved in impact accidents

f (StafT Exh. 9).

|
The StafT testified that the casks are designed to withstand, without

|
release of radioactive materialin excess of the regulatory limits specified in
10 CFR Part 71.36(a) (2), a severe accident damage test sequence

;
simulating the effects of severe impact, puncture, fire and immersion ini

f water as specified in Appesdix B of 10 CFR Part 71. The test sequence i

f includes:
I (1) a free fall from a height of 30 feet onto an essentially unyielding
! horizontal surface, striking the surface in a position for which

maxunum damageis expected; |

(2) a free drop of 40 inches striking (in a position which is expected to ,

>

cause maximum damage) the top end of a vertical, cylindrical steel
_

bar six inches in diameter and at least eight inches long, mounted on

an essentially unyielding horizontal surface; j

(3) a thermal test in which the cask is exposed to a heat input equivalent '

to that of an oil fire (1,475 degrees F. for 30 minutes); and
(4) immersion in water to the extent that all portions of the cask are

under at least three feet of water for a period of not less than eight
!

bours. These test conditions provide reasonable assurance that the
cask will withstand the most severe transportation accidents without
the release of significant radioactivity.

CESG testified that the spent fuel shipping casks that were tested at the
Sandia Laboratories were not the same as the casks to be used in the
Oconee to McGuire transfer. He design and dimensions of the Ssndia-
tested casks were different from the NFS4 (Sandia 77 0270; 77-1462c;
Applicant's Exh. 21). De NFS 4 casks have not been subject to any
physical tests, including those of 10 CFR Section 70 Appendix A. It was

- determmed analytically that the cask design was adequate to pass the test
and meet Certificate No. 6698 requirements. He capacity of the NFS-4
cask to meet these reqmrements is a matter of engineering judgment,
however reasonable (Tr.1299).

509
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He Board finds there is no real assurance that a severe spent fuel

transport accident cannot occur. He NFS-4 shipping casks to be used have
not been tested for severe accident conditions. Consequences of an accidenti

| could be significant. Even if it is a " safe" accident, i.e., the radioactive
-

j exposure to workere and the public falls within regulatory limits, it could as
'

shown by the TMI experience become a widely publicized media event with
serious social, political and economic consequences for the public as well as
the entire industry.

G. Cask Drop Accident
.

CESG was permitted to amend its Contention 2 to encompass cask drop
accidents. He amendment to Contention 2 reads as follows:

"With respect to case three of the cask drop anal * of Appbcant's h5AR
9.1.2.3.2, submitted involving a postulated cask accident at the t
fuel pool, the Applicant's analysis and Staff's review are s'nadeguste.
three involves tipping or dropping and tipping the cask, located above the

' '

floor or in contact with the floor level of'the pit wall opposite the fuel pool
side"(fr.4181).

An overhead crane brings the shipping cask to and lowers it into a
special water-filled pit near one end of the fuel storage building. Here the
fuel assemblies are placed into and taken out of the shipping cask under
water used as shielding. It is during this cask handling operation that the
question arises of possible inadvertent cask drop into the fuel storage pool.,

Case three postulates that the cask is dropped so that it catches the far edge
of the cask pit and then falls toward the spent fuel pool. Applicant testified
that in a case three tipping incident the spent fuel cask would not fall into
the spent fuel pool. Administrative controls to be implemented by the
Applicant are des!gned to make it highly unlikely that the cask would ever
be in a position to tip into the storage pool (Applicant's Exh. 27,28; Tr.
4332-33,4339 41,4347).

| The StafThas analyzed the cask drop accident for both NFS-4 and NLI-
i } I/2 casks at the McGuire spent fuel pool. De Staff testified it did not have
1

1
aufficient detail regarding Applicant's calculations to positively confirm the

| energy-absorbing qualities of the cask and concrete wall to prevent the cask
from pivoting about the dividing wall and tipping into the spent fuel pool.|

;
The Staff, therefore, accepted an administrative control restricting the'

traveling path of the cask to ensure that the cask would not fall into the,

spent fuel pool. The admminstrative control limits the path of travel such,

j that any drop of the cask would not result in its falling into the spent fuel
pit. The Staff proposed a license condition incorporating the administrative
control to preclude the possibility of a spent fuel cask entermg the spent
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fuel pool. He license condition proposed by the Staff would read as
follows:

s .. . " Handling spent fuel at the McGuire Nuclear Facility is limited to the NFS-
4 and NLI-l/2 spent fuel casks and crane travel is to be restricted by
admmhtrative controls to the path presented in Exhibit I when spent fuel
casks are being handled"(StafT Exh. 33).

CESG testimony challenged the conclusions reached by the Applicant
that, even if the scenario in case three were to happen, i.e., that the crane
cable would fail so that the cask is dropped and catches the far edge of the
cask pit and then falls forward toward the spent fuel pool there would be
sufficient energy absorption to prevent the cask from fahg into the spent
pool. In the iniSal position least favoring gyration into the pool, about 60%
of the potential energy would have to be absorbed to prevens the drop.
CESG, after conlirming the drop with crude models, built a more

! dimensionally accurate model, with the exception of a collapsible acutron
shield, and found that the cask gyrated into the pool. A demonstration from
the least favorable initial position was witnessed by Staff and Applicant.
The fall across the fuel pool wall was recorded on videotape. This;

'

! demonstration confirmed CESG testimony that the situation is sufficiently
complex that a model could provide guidance. Cross-exammation revealed
that there were sufricient difTerences between the models and the actual
cask and walls as to call the results of the test into question (CESG Exh.13,*

15; Tr. 4462-95,4877-92).
He parties were asked by the Board to provide numerical analyses of

the consequences of an assumed incident involving a cask dropped into the
McGuire spent fuel pool with respect to (1) the effects of the resulting
radioactive releases on the general public and plant operating personnel,
and (2) the potential for achieving criticality in the pool. Applicant and
Staff provided testimony in this regard (App. Exh. 33 and StafT Exh. 40,41,
42, .43 and 44). .

;

Applicant testified that there would be local bending of the fuel storage
'

racks when the 25-ton cask dropped into the pool, ne Oconee fuel j

protrudes above the top of the fuel racks and would be damaged by the :
l

dropping of the cask. It was deternuned that approximately sixty feel
assemblies would be damaged resulting in some radioactive releases to the
building and into the atmosphere. Applicant concluded that there would be

f
no offsite radiation exposure in excess of the guidelines of 10 CFR 100, and
would be well within the guidelines of that document (App. Exh. 33).'

The Staff evaluation showed the possibility of 76 spent fuel assemblies
Flng damaged by the cask drop. The radiological releases would be within
10 CFR Part 100 limits. In addition, the Staff performed analyses for thep
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McGuire spent fuel pool cor.i'; ring both Oconec and McGuire spent fuel"
astemblies. The StafT exanAed the potential consequences of damaging
500 Oconee spent fuel assemblies aged for 270 days, as well as the
consequences of damaging McGuire spent fuel aged 40 days or one year. In

| all cases, the potential consequences were fractions of the exposure"-
'

guidelines of10 CFR Part 100.
The Staff examined the occupational doses to plant employees in the

event of a cask drop accident. Regardless of whether one is postulating the
rupture of Oconec or McGuire spent fuel assemblies, the doses ta workers
would be within the exposure guidelines of 10 CFR Part 100 for accidents
(i.e.,25 rem whole body and 300 rem thyroid). For McGuire fuel, which is
the worst case, exposure to workers in the vicinity of the spent fuel pool
would be less than 100 mrem whole body and less than 300 rem thyroid.
'Ibe whole body doses would also be a small fraction of the quarterly limit
(i.e.,3 rem) for occupational exposure to workers in 10 CFR Part 20 (Stafi
Exh. 43,44).

With regard to criticality, Staff witnesses testified that such a hypotheti-
cal cask drop incident on Oconee or McGuire spent feel would result in a k
effective of approximately 0.92, well below the value of I.0 necessary to
achieve criticality. Applicant's testimony with regard to Oconee spent fuel
gave a similar result, a k effective of approximately 0.95. With respect to
McGuire new fuel, Staff testified that without taking into account realistic
conditions, the k efTective associated with a cask drop of such fuel could be
as high as 1.06. However, taking into account the actual situation at the !

,

McGuire spent fuel pool, including separation between fuel assemblies,
actual enrichment percent of fresh fuel, angle iron separating assemblice,
and burnable poisons and considering a 2% factor for uncertainties, the

! calculations would result in a k efTective of 0.98. Staff testified that a reactor -

completely shut down has a k effective of approximately 0.94-0.95. A k
effective of 0.98 is considered a ' safe value in that each sn=*dmg
generation of neutrons would result in a smaller and smaller value of k '

i effective. The Staff testified that in the event of such an incident, the fuel
i pins would probably be damaged and the lattice itructure of the assemblies
I would be disrupted, resulting in a large decream in k effective. The Staff

concluded that even if a cask fell into the h'cGuire spent fuel pool
impacting McGuire fresh fuel, it is highly unlikely that criticality would be
achieved (StafT Exh. 40; App. Exh. 33; Tr. 4943-47,4978-88).,

! The criticality evaluations depend on the concentration of boson in the

| spent fuel pool. It was assumed to be 2,000 parts per million (ppm)in their
'

calculations. A decrease by 100 ppm would result in an approximate
increase in k effective of 1% Hypothetically then, criticality could be
achieved if there was a significant reduction in the boron concentration at

,
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the same time that the cask fell into the McGuire spent fuel pool,-

compacting spent fuel contained therein. Applicant's witness testified that
the boron concentration in the spent fuel pool is governed by station limits 1

set at 2,000 ppm plus or minus 5 ppm. Surveillance requirements mandate'

that such concentrations be checked twice a week. Applicant's witness
testified that, during the operation of the Oconee Units, the boron
concentration in the spent fuel pools has never been out of specification.
The McGuire spent fuel pool is essentially the same as the Oconee spent
fuel pool, and thas similar results should be expected. Applicant's witness
also testified that the only method of lowering the boron concentration
would be to dilute the spent fuel pool water with unborated water.
However, level alarms on the pool would alert the operator is the event of
such an occurrence. Applicant concluded that a decrease in the concentra-
tion of boron in the spent fuel pool was highly unlikely. Staff testimony w?s

g
consistent with this conclusion (Tr. 4973,4985,5075-92).

The Board finds that if a spent fuel shipping cask were dropped into the
storage pool, at the very least, it would result in a release of radioactivity
into the building and the atmosphere. The evaluations show that resulting
worker doses and general population doses are expected to be below
regulatory criteria. Nevertheless, such an incident could become a matter of
great concern. As to a criticality accident,it would be a close callin the case
of dropping the cask on new fuel in storage. It could create a large-

radioactive mess in an uncontained building. Avoidance of criticality would

depend mainly on having the boron level i2 the pool water (as a neutron
absorber or " poison") at or very near the specified level of 2,000 parts per
million. A criticality event in an open building could be very serious.

The Board finds that the most effective remedy to avoid these
undesirable circumstances would be not to transship the spent fuel. If it
must be done in spite of our adverse holding herein, emphasis should be
placed on using a physical barrier to positively prevent casks from dropping
into the fuel pool.-

i

H. Other r,=**=tions
!

Most of the is;aes raised by the admitted contentions have been
considered above, either directly or by necessary implication. However, the
following contentions are specifically addressed here for the sake of
completeness of review:

| s
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NRDC Contention 3

f "Ihe following alternatives to the proposed action have not been adequately
| considered:

a. The alternative of using Oconee as a last.on, first-oft, base loaded plant to--

reduce spent fuel discharge requirements is not considered.

b. The a?leged economic cost ofincreased purchases of power if Oconee is
shut down is speculative because there is insufficient information tojustifyi

'

the conclusion."

Regarding Contention 3(a), Applicant testified that the Oconee units are
not designed for cyclic operation, and are constrained by operating limits.
The transient thermal conditions r.horten the life of the turbine rotors. He
build up of Xenon in the reactor core under these operating conditions has
been well documented. The high Xenon level delays the return to full load.
From an operating standpoint, the units could not follow the system load,
should such an attempt be made. Operation in a cyclical manner would be
very costly in terms of system production expense. Operating the Oconee
units in base yields the lowest total system production cost. Operation in
any other mode requires more energy to be produced from units burning
coal, at a considerably higher firel cost.id

With regard to Contention 3(b), cost of purchased power, Applicant
i stated that the shutdown of Oconee would become expensive in terms of

|

,

replacement power in two ways. The energy not produced by Oconee would.
,

have to be replaced so far as possible by energy produced from other l
generating units on the Duke system, which burn either coal or oil. Dat
energy which could not be provided from within the Applicant's system
would have to be purchased from sources external to the system.

He cost to produce the replacement energy can be determin:d with a
considerable degree of certainty. The average variable operating, mainte- |
nance and fuel costs for Applicant's base-load units have been calculated to i

| be the following in 1979:'*7 '

Cost in $/Mwh
Unit (s) Variable O & M 1979 Avgrage Feel ;

Belews Ck.1 & 2 .192 12.80 l
Marshall I & 2 .366 16.55
Marshall 3 & 4 .431 16.28

'

Allen 5 1.082 13.66
Oconee 1, 2 & 3 .525 4.44 j

"Appbcant's Exh.13 at 3-4.
'

{ "' Ibid

1%i
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i The cost to purchase energy is speculative in the sense that Applicant has
'' no contract at present by which such energy could be purchased. However,

based on experience with short term power purchases which have been
made in the past, a reasonable estimate of the cost of purchased power can
be made. The probable cost of firm capacity would be between $3.25 and
$3.75 per kW-month, plus the cost of energy which would be no less that 20
mills per kWh. Based on an average value of $3.50 per kW-month, the cost
of a one-year contract to replace the Oconee capacity would be i

$108,360,000. Assuming a nunimum energy cost equal to that of the |
Applicant's fossil-fuel units; the cost of purchased energy would be |

1257,514,000. He total cost of purchased power to replace Oconee for one !
year would be $365,874,000. Here is no assurance that firm power could be
contracted for at any price when needed (Applicant Exi 8 3).*

Based on the evidence regarding NRDC Contention 31, the Board finds
that the Oconee units are not designed for cyclic operation and the
alternative of using Oconee as a last-on, first-off plant is not acceptable.

NRDC Contention 5 1

" Applicant overstats the need for action at this time by using the one-core
i discharge capacity aeserve standard as ifit were a requirement where in fact

it is not a requireme at of NRC regulation. Either licant should be boundi

to comply with the one-core discharp capacity stan d or it should have to
demonstrate o's a cost / benefit basis that holding that capabdity is more*

valuable than the c uts of shipment off-site of one core of spent fuel" (Tr. 85-
127).

Applicant testified that during a three-year period beginning in 1974 all
Oconee units made at least one full core discharge. In each of fo tr
defuelings during that period of time, full core storage space was available
and no added cost was incurred for replacement power because of the lack
of Full Core Reserve (FCR). In each of these four defuelings, there would
not have been a hazard to the public health and safety had the FCR not
been available. Had the FCR not been available, the fuel would have
remained in the core with the unit out of service until the FCR was restored
in the pool or sufTicient storage space secured elsewhere.

As a general rule, an additional 8,000 tons of coal will be burned each
day an Oconee unit is id'e if there is sufTicient coal-fired capacity in reserve.
If not and if purchase power is unavailable, it is then necessary to operate
oil-fired combustion turbines. Applicant's twenty-four combustion turbines
consume 930,000 gallons of No. 2 fuel oil per day when operated at full

.

wlbid
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load. Applicant testified that the mimmum cost of not operating an Oconee
unit is $165,000 per day (Applicant Exh. 3,13; Tr.1677-78).

Applicam testified that it was preferable to maintain a FCR dischargei

capacity for each unit or for each of the Oconee pools. The current plan is
to maintain at least one FCR discharge at each site (Tr. 753,756,761,774,
1036). |

De Staff testified that the Commission does not require a full-core
reserve capacity at a reactor site. It recognizes the benefits of having storage
capability such as a full-core reserve, and would encourage the licensee to
have it. The NRC previously considered and rejected the addition of a; ,

regulation requiring a FCR. None of the postulated situations presented
any compelling safety basis for requiring maintenance of a full-core reserve,
but lack of such capability could be costly in terms ofextended outage time.
He benefits from prudent design, in availability of the facility and
reduction of man-rem exposures for inspections and repairs, are self evident
and the licensing staff points out these benefits to applicants and licensees,4

but has not established a basis for imposing a requirement to maintain full
core reserve fuel storage capability (Tr. 2676-77; Staff Exh.18A).

. The Commission neither requires that utilities maintain a FCR capabili-'

ty, nor prohibits utilities from using a FCR capability to operate their
reactors. It is not within thejurisdiction of the Eoard to find for or against
the requirement of FCR capability at the Oconee plant. It would not be the
basis for selecting any of the alternatives to spent fuel storage expansion.

.-

III. CONCLUSIONS OF LAW

j The Board makes the following Conclusions of Law, based upon the
entire record and all the evidence in this proceedmg, including our;

consideration and evaluation of the Staffs Safety Evaluation Report,
Environmental Impact Appraisal, and Negative Declaration, and the
application for license amendment submitted by Duke on March 9,1978,
the written and oral testimony of all of the witnesses, the answers elicited,

i from those witnesses by questions from the Board and cross-exammation
! by the parties, the exhibits admitted into evidence, the Rules of Practice of
! the Comminion, the Atomic Energy Act of 1954 as amended, the National
i Environmental Policy Act as amended, and relevant NRC decisions and

case law.
I. There is not a reasonable assurance that the activities authorized or,

l encompassed by the license amendment can be conducted without
; endangering the health and safety of the public.
'

2. He issuance of the license amendment could be inimical to the health
and safety of the public.

w .#
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3. The issuance of the license amendment and activity thereunder would !

significantly affect the quality of the human environment, and
therefore require the preparation of an environmental impact state.
ment, consideration of alternatives pursuant to Sections 102(2)(C)(iii)--

and 102(2)(E) and preparation of a cost-benefit balance under the
National Environmental Policy Act of 1%9 as amended (42 USC

i 4332),'and Part 51 of the Commission's Regulations (10 CFR, Part
'

51).
4. 'Ibe Stafi's Environmental Impact Appraisal and Negative Declara-

tion are improperly segmented and unduly limited in scope, inade-
quate in the consideration of reasonably predictable environmental
impacts, and fail to properly evaluate and give weight to preferable
alternatives, as required by NEPA and the Commission's Regulations. g

} 5. The appropriate course of action from an environmental and safety
viewpoint is the denial of the requested license amendment.

IV. ORDER

It is ORDERED, in accordance with the Atomic Energy Act as
amended, the National Environmental Policy Act as amended, and the

| Regulations of the Nuclear Regulatory Commission, and based on the
: findings of fact and conclusions oflaw set forth herein, that the requested

license amendment be and the same is hereby DENIED.-

In accordance with 10 CFR 2.760, 2.762, 2.764, 2.785 and 2.786, this
Initial Decision shall constitute the final action of the Commission forty-
five (45) days after the issuance thereof, subject to any review pursuant to
the above-cited Rules of Practice. Exceptions to this initial Decision may
be filed by any party within ten (10) days after service of this Initial
Decision. A brief in support of the exceptions shall be filed within thirty

|
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cJ (30) days thereafter (forty (40) days in the case of the NRC S'd). Within

s-.'' thirty (30) days of the fding and service of the brief of the appellant (forty
c ', ; (40) days in the case of the NRC StaH), any other party may file a briefin

'

support of, or in opposition to, the exceptions..

f |, . . IT IS SO ORDERED.
j

,

THE ATOMIC SAFETY AND
l LICENSING BOARD'

i l

t |

| Dr. Cadet H. Hand, Jr., Member

Dr. Emmeth A. Luebke, Member

Marshall E. Miller, Chairman
Dated at Bethesda, Maryland
this 31st day of October 1980.
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Cite as 12 NRC 519'(1980) DD-80 31

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION'

i

{
Harold R. Denton, Director ;

in the Matter of Docket No. 50-327
(10 CFR 2.206) j

l

TENNESSEE VALLEY |

AUTHORITY I,

(Sequoyah Nuclear Plant, )
Unit 1) October 8,1980 )

The Director of Nuclear Reactor Regulation denies a petition under 10
CFR 2.206 which requested revocation of the low-power testing license for i

the Sequoyah Unit I plant and other appropriate action on the basis of
concerns related to the integrity of the facility's contamment.

,

DIRECTOR'S DECISION UNDER 10 CFR 2.206

By petition dated May 29,1980, "The Nuclear Regulatory Comminion"
(TNRC, a five-member musical group) requested that the Nuclear
Regulatory Comminion (NRC) revoke the license issued to conduct the j

low power test program at the Sequoyah facility in order to protect the ;

public health and safety. The petition also requested such other action as
may be proper. This request has been considered under 'he provisions of 10
CFR 2.206 of the Commission's regulations. Notice of receipt of the

,

petition was published in the Federal Register on July 3,1980 (45 FR i

45429).
TNRC's concern with respect to low power operation was based upon

the potential failure of the ice-condenser pressure suppression contamment
system employed at the Sequoyah facility. Containment integrity is not a
safety concern during the conduct of low power testing. The issue of
containment integrity during low power testing was er==iW by the NRC |

staff. The staff considered whether a loss-of-coolant accident from low
power operations would IAely lead to significant metal-water reaction (and
hydrogen generation) even under severely degraded ECCS conditions. It
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was concluded that there is time available to take corrective action to cool
the core before there is any substantial hydrogen generation.t Also, the
potential for the release of radioactivity, should the containment fail, is

j virtually non-existent since the power levels during low power testing do

! not exceed five percent of full power and the one-week test program would
,

produce insignificant amounts of radioactivity. This program has been'

completed at the Sequoyah facility without endangering the public health
and safety.

TNRC also expressed a concern in its petition that the Sequoyah
contamment building could provide inadequate protection in the event of a.

,

I TMI-2 type incident. A TMI 2 type incident could produce large amounts
'

of hydrogen in the Sequoyah containment. Should a combustion pressure
spike of the magnitude experience at TMI-2 occur, the Sequoyah contain-
ment pressure rating could be exceeded resulting in a loss of contamment.
TNRC noted in its petition that, in light of operating experience obtamed at
TMI-2, a multiple-failure accident sequence with significant core timmage,
hydrogen liberation and combustion, and major metal-water retetions,
must be regarded as a plausible occurrence. ,

This concern was intensively studied by the NRC staff, the Advisory
Committee on Reactor Safeguards (ACRS) and the Commmmion prior to
the issuance of the Sequoyah full power license which occurred on
September 17,1980. Specifically, the Commacion had before it:

~

1. SECY 80107, Proposed Interim Hydrogen Control Requirements for
Small Containments, dated February 22,1980.

2. SECY 80-107A, Additional Information Re: Proposed Interim Hy-
drogen Control Requirements, dated April 22,1980.

3. SECY 80-107B, Additional Information Re: Proposed Interim Con-
trol Requirements, dated June 20,1980.

4. Supplement No. I to Safe:y Evaluation Report Related to Operation of
Sequoyah Nuclear Plant Units I and 2 (Page ll.B-1), dated February 1980.

(NUREG.00ll)

5. Supplement No. 2 to Safety Evaluation Report Related to Operation of
Sequoyah Nuclear Plant Units I and 2 (Page 22.2-27), dated August 1980.

(NUREG 0011),

!

t ,,* -t No. I to Safety Evaluation Report related to operation of Sequoyah Nedear
Flaat, Page iI.5-1

520
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6. Supplement No. 3 to Safety Evaluation Report Related to Operation of |
Sequoyah Nuclear Plant Unit I and 2, dated September 1980. (NUREG.
0011)

. _ . I
7. ACRS letter on Sequoyah Nuclear Plant, dated September 8,1980.

Copies of these documents are attached.
These documents and reports embrace the concerns raised by TNRC in

its petition. The conclusion reached by both the NRC staff and the ACRS
was that full power licensing of Sequoyah facility need not await
completion of ongoing work related to hydrogen control measures for the
Sequoyah. type ofcontainment.2'

| After due consideration of this issue, the Commission approved on
September 17,1980 the issuance by the Director of the Office of Nuclear
Reactor Regulation of a full-power facility operating license for Sequoyah
Nuclear P! ant, Unit 1, subject, however, to the following conditions relative
to hydrogen control measares:

(a) By January 31,1981, TVA shall by testing and analysis show to the
satisfaction of the NRC staff that an interim hydrogen control system will
provide with teasonable assurance protection against breach of contain-
ment in the event that a substantial quantity of hydrogen is generated.

(b) For operation of the facility beyond January 31,1982, the Commmion
-

must confirm that an adequate hydrogen control system for the plant is
installed and will perform its intended function in a manner that provides
adequate safety margins.

(c) Dunng the interim period of operation, TVA shall continue a research
program on hydrogen control measures and the effects of hydrogen burns
on safety functions and shall submit to the NRC quarterly reports on that
research program.

In myjudgment, the analyses performed by the NRC stafrand accepted
by the Commission, as described in the documents referenced above, in
conjunction with the license conditions imposed on the Sequoyah facility,
adequately address the concerns raised in your petition and, on these bases,
I deny your petition'

.

A copy yf this Decision and its attachments will be placed in the
Commission's Public Do ament Room at 1717 H Street, N.W., Washing-
ton, D.C. 20555 and the Local Public Document Room for the Sequoyah

8 Supplement 3 to Safety Evaluation Report related to operation of Sequoyah Nuclear Plant
(Page 22.21) and ACRS letter of September 8,1900
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- - - ~ facility, located at the Chattanooga Harilton County Bicentenmal Library,

1001 Broad Street, Chattanooga, Tennessee 37402.

| A copy of this Decision will also be filed with the Secretary for the
l Comminion for its review in accordance with 10 CFR 2.206(c) of the'

- Comminion's regulations.
As provided in 10 CFR 2.206(c) of the Comminion's regulations, this

Decision will constitute the final action of the Comminion twenty (20) days
after the date of issuance, unless the Comminion, on its own motion,

t institutes a review of this Decision within that time.
i ,

i Dated at Bethesda, Maryland )
this 8th day of October,1980

Harold R. Denton, D:tector !

Office of Nuclear Reactor
Regulation

.
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Cite as 12 NRC 525 (1980) Ct.I-4IMB6

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

.

COMMISSIONERS

John F. Aheerne, Chairman
Victor Gilinsky

Joseph M. Hendrie
Peter A. Bradford

in the Matter of Docket No. STN-50-484

NORTHERN STATES POWER
COMPANY, et al.

(Tyrone Energy Park, Unit
1) November 3,1980

The Commission denies the request of an intervention petitioner
(Dakota Commissions) for (1) a hearing on an order issued by the Director
of Nuclear Reactor Regulation to the licensee to show cause why thef

construction permit for the Tyrone facility should not be revoked; and (2) a
twelve-month deferral of Commission action on revocation of the permit.".

ORDER
On June 16, 1980, the Director of the Office of Nuclear Reactor'

Regulation issued'to NSP an Order to Show Cause why the construction
permit for the Tyrone Energy Park should not be revoked. (45 FR 42093,
June 23,1980). In this Order the Director stated that the licensee had
informed NRC of its decision to cancel the Tyrone project and had

[ requested NRC to terminate all proceedings in the Tyrone docket. He
Director had subsequently received a petition from the Badger Safe Energy

'

Alliance which requested, pursuant to 10 CFR 2.206, a proceedmg to
revoke the Tyrone' permit on the basis of the announced cancellation. The
Order provided that if a hearing were requested the issue would be
"Whether, on the basis of the Licensee's announced decision to cancel
construction of the Tyrone Energy Park, Unit I facility, this Order should
be sustained."

Dakota Commissions, in a filing dated July 11,1980, requested leave to
intervene out of time, to file comments, and to request a hearing, and
moved for a 12-month deferral of Commission action on the revocation of
the permit. The basis for these requests was asserted to be that some portion

, of the substantial costs of the cancellation of the project, estimated to
u .%
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exceed $100 million, would be passed on by NSP to Dakota ratepayers, a

- result which might be avoided if NSP successfully pursued its application
: for a Certificate of Need in' Wisconsin, the "only major regulatory approval

| needed prior to construction of the Tyrone Unit." (Petition at 4 ).
. ! Revocation, the Dakota Commissions argued, would foreclose this possibil-

'

ity by deterring NSP from continuingwith the project even if a change in the
Wisconsin regulatory climate should occur. Dakota Commissions requested

( a hearing only if the Commission were unable to grant the deferral request
on the record then before it. (Petition at 5). The suggested basis for;

! Commission action was, in the view of Oakota Commissions, "the
! Commission's exclusive authority over construction operation (sic) and

licensing of nuclear plants, and the Commission's interest in promotion and
development of atomic energy nationwide. "(Petition at 6).

NSP opposed the Commissions * request in a filing dated July 22,1980. In
regard to the cancellation itself, the NSP Answer stated that NSP had
cancelled, or was in the process of cancelling, all Tyrone-related contracts,
and that NSP had "no further intention ever to construct Tyrone Energy
Park under such Construction Permit." (NSP Answer at 4). NSP also
questioned whether the Dakota Comnussions had standing to reyest a
hearing, citing to NRC cases holding that an interest in electric rates does
not fall within the zone ofinterests protected by the Atomic Energy Act.

,

| Intervenor Northern Thunder, in comments filed July 23,1980, argued
i on various grounds that the requests of the Dakota Commissions should be ,
I denied, and urged that the NRC proceed with revocation.-

| The Answer of the NRC staff, filed July 30, 1980, focused on the
standing question. In the staf1's view, the Dakota Commissions did not

'

have the requisite interest in the proceeding to support a claim of standing,
;

nor hac* the Commissions satisfied the " injury in fact" aspect of standing.,

The stafT opposed the granting of a hearing as a matter of discretion, and
set forth reasons why, in its view, the revocation should not be deferred,
inter alia, that no factual basis existed for the possibility that NSP would

,
actually pursue the project further. (Stafr Answer at 8).

j - On August 18,1980, the Dakota Commissions submitted a second fding
which contested the standing issue raised by NSP and the stafr, and argued-

that the NRC was required to take into account the economic implications
ofits actions, in this case the efTect of the revocation on power supply and

( cost to electric consumers in the afTected region. This fding concluded by

| cir.rifying that the Commations sought a hearing only if needed to examine
'

the merits of the deferral proposal.s

For reasons explained below, the Commission declines to defer twoca-,

tion of the Tyrone permit and denied Dakota Commissions' request for
hearing.

,
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[ l Separate opinions by Chairman Ahearne and Commissioner Hendrie,
'- and Commissioners Gilinsky and Bradford are attached.
k

*

j It is so ORDERED.
. . .

i

For the Commission
1

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.
the 3rd day of November 1980
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; - VIEWS OF CIIAIRMAN AHEARNE AND COMMISSIONER
HENDRIE |

i

L Standing |

| De Commission's previous decisions establish thatjudicial concepts of
staaling will be applied to determine intervention and hearing rights.
Public Service Company of Indiana, (Marble Hill Nuclear Generating
Station, Units I and 2) CLI-80-10,11 NRC 438, 439 (1980). To have

! standing a petitioner must show injury att ibutable to the action proposed,
-

; and the interest alleged by the petitioner must fall within the zone of

} interests protected by NEPA and the Atomic Energy Act. Portland General
Electric Company, (Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-
27,4 NRC 610,613 (1976). We find that in this case Dakota Commissions
fail to meet either of these tecs. .

The Commission has traditionally looked to the decisions of the
Supreme Court of the United States for guidance in applying judicial
standing doctrines. We find one of those decisions especially relevant to
application of the " injury in fact" test in this matter. In Simon v. Eastern
Kentucky Welfare Rights Organization, 426 U.S. 26 (1976), the Court
phrased this test in the following terms:

In sum, when a plaintiffs standing is brought into issue, the relevant inquiry
is whether, assuming justiciability of the claim, the plaintiff has shown an

| injury to himself that is hkely to be redressed by a favorable decision. Absent-

! such a showing, exercise of its power a federal court would be gratuitous .
and thus inconsistent with the Art III tation. (426 U.S. at 38).

{
| In the case now before the Commission, the Dakota Commissions allege
! that economic injury to their ratepayers will result from the ternunation of

the Tyrone Energy Park. We take this as given. His injury derives,
; however, not from the proposed revocation of the license but from the

| termination of the project. Deferral of the revocation would not redress the

( harm alleged.
'

Even if deferral of the revocation could in some way encourage revival of
,

.

the project, the NRC cannot base its actions upon such a promotional
,

rationale. We need not belabor the point that the NRC is a licensing and
regulatory agency, entrusted with the public health and safety and the
protection of the environment. Whether or not to pursue a particular
nuclear power project is a decision left to the licensees, and to other
government agencies having a proper interest in power supply and electric
rates. He NRC cannot order that a plant be built. Rus, it cannot fashion
relief which would in any way redress the harm to Dakota ratepayers

a .A
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caused by tpe cancellation of the Tyrone project. He reasoning of the
Supreme Court in Welfare Rights persuades us that the Dakota Comnus-
sions lack standing in this case because any permissible exercise of our

! - . . licensing authority would indeed be " gratuitous." ;

Dakota Commissions also rely upon 10 CFR 2.715(c), which permits I

" interested State [s]" to participate in licensing hearings without assuming
| full-party status. We find this position inapplicable in the circumstances of
i

this case. Section 2.715(c) grants states and state agencies special status in
NRC proceedings. However, a request under this section does not itself
trigger a hearing.

II. Discretionary Hearing

We would decline to order a hearing on the deferral question as a matter
of discretion. The Order to Show Cause makes clear that the Director is
convinced the Tyrone Project is terminated, and we have no evidence
before us to the contrary, despite the speculation of the Dakota Commis-
sions that the licensee may yet make use of the construction permit. He
licensee's filing before us is unequivocal that the project is abandoned. We
are certain that if the licensee harbored any intent to pursue this project at
some near future date, it would vigorously oppose revocation of the
construction permit, which could only be reacquired through the full-

process of re-application and hearings. On the record before us if we find
that a hearing on whether revocation should be delayed would serve no
useful purpose.

CONCURRING VIEWS OF COMMISSIONERS GIIJNSKY AND
BRADFORD:

W- -orce that these requests should be denied. If the Nuclear Regulatory
Comt. . ion were to grant the relief sought, it would not redress the injury
a!!cged. NRC cannot force a licensee to build a nuclear facility. In this case,
the licensee has unequivocally stated that it has no intention to construct
the Tyrone facility. Thus, our treatment of the CP will have no effect on the
ultimate fate of the project and the treatment of cancellation costs. For the

i same reasons, it is equally clear that the decision to termmate the Tyronc
! CP is not a " major federal action significantly affecting the quality of the

human environment" for the purposes of the National Environmental
Policy Act of 1%9.

>
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

~~ ~ COMMISSIONERS

John F. Ahearne, Chairman
Victor Gilinsky,

| Joseph M. Hendrie |
; Peter A. Bradford

,

in the Matter of Docket No. RM 50 7

AUTHORITY FOR ACCESS TO
OR CONTROL OVER SPECIAL

| NUCLEAR MATERIAL November 17, 1980

The Commission concludes a rulemakmg on a system of personnel
security clearances for access to special nuclear material by individuals in
the licensed nuclear industry, and decides to institute the traditional
government program for granting security clearances only with regard to

! formula quantities of special nuclear material at fuel cycle facilities and in
I transit. The Commmion also announces its intention (1) to develop and-

i publish for comment a proposed rule providing guidelines for an industry-
conducted clearance program for use at power reactors; and (2) to defer its,

decision with respect to research reactors pending completion of a separate,
ongoing review of total safeguards requirements at such facilities.

,

I
i DECISION
!
i

: This decision concludes a rulemakmg begun over three years ago in
'

which the Commission has considered whether and how to provide for a
: system of personnel security clearances for access to special nuclear
j material. Security clearances were proposed in order to provide additional

protection in the aspect of the Commission's safeguards program that-

i endeavors to reduce the risks that insiders will facilitate the theft or
diversion of special nuclear material for usen inimical to the common

.. ,

defense and security. As a part of the rulemaking, the Comrmssion
requested public comment, convened a public hearing, and entertained
recommendations from its hearing board. Finally, the Commission bal-,

p*
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anced in light of the entire record and established Commission policies the
competing considerations that have made the resolution of this matter so

g protracted and difficult. Our decision, which we explain in more detail
- - ) below,' accepts the proposed traditional clearance program for use to grant

access to or control over those matenals in the nuclear fuel cycle presenting
the most serious safeguards risks, and announces the agency's decision to
develop and publish for comment a proposed rule for broader use
throughout the nuclear industry that embodies concepts widely advocated
by nongovernment participants in the hearing.

I
r Background
| On March 17,1977 the Commiasion caused to be published for public

comment a clearance rule to govern access to or control over special
nuclear material by individuals in the licensed nuclear industry.2 The
proposed rule provided for an access authorization program graded in
scope of background investigstion5 and employing as guidelines for
granting clearances government-wide criteria currently in use for NRC
clearances for access to information.* The coverage of the rule included
licensed fuel cycle facilities, power reactors, and research reactors as well as
transportation of special nuclear material associated with these licensed
activities. It was stated that Section 161i(2) of the Atomic Energy Act of
1954 as amended provided authority for the promulgation of the proposed-

rule.
The public expressed considt table interest in the Comminion's proposal.

In light of the number of comments and in response to specific requests for
a hearing, the Commission decided to provide a modified legislative type
public hearing to afford greater opportunity for comment and enable
expansion of those views already made known to the Comminion in
comment. The hearing was to be informal and " oriented toward additional;

information as well as further comment on policy issues." 42 FR 64703,
64704(1977). The scope of the hearing was "to encompass all relevant

'Further detailed explanation of tire rule itselfis prcmded in the statement of supplementary
information of the Federal Register publication of the rule we have s.dooted and which is
attached hereto as Appendix A.Ser 45 FR 76968 (Noventer 21,1980).
342 FR I4880(1977).
814ss sanoitive clearances were to be based ca investigative data derived froen a Natican!
Agency Osck while more sensitive clearances would require a ikIl Sold 6 .

Appbcante for both types of clearances would be conadered in the light of the same criesria.
* Set 10 CFR Part 10.

*

N
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issues raised by the proposed rule," and particularly seven issues identified- ,

as being ofparticular importance.5
A hearing board was appointed to preside over the conduct of the

hearing and instructed that, when the hearing record was closed, the.

presiding officer should forward the record to the Comminion without
i rendering any decision or making any recommendation. Subsequently, in ,

j the course of the hearing, the Commission decided it would be useful to I

j have recommendations from the hearing board, and requested them. He |

| Board submitted its Report on April 2,1979.He Board's Report includes a

| more detailed account of much of the foregoing information as well as a
j summary of the proceeding, recommendations on the proposed rule, and an
j issue-by-issue analysis of the seven issues the Commiuion requested that

the hearing address.
The Commission appreciates the efforts of the board and, as detailed |

below, has accepted many of the board's recommendations. Some of the 1'

board's analyses and recommendations on specific issues were less I

}
complete than others. This appears to be because no public participants j

chose to provide further information on those points. In such instances we I

have proceeded on the basis of the information made available to us before |
'

issuance of the proposed rule or subsequently by our staff.'

rIhe seves issues are:
i 1. The need for the proposed clearance rule in each of the hoensed activities covered by

the proposed rule.
f

*

! 2. "Ihe identification and advantages / disadvantages of alternative programs, such as

| psychological testing administered by h~a- under standards estabhshed by the
! C-W and alternative safeguards measures not involving investigation or testing of

henaaa- employees such as survedlance and access controls.

3. 'Ibe impact of the proposed rule on manpower i@ ts and costs during plaaaad
outages at power reactors.

4. The suitability and relevance of 10 CFR Part 10 derogatory information categones for
materialaccess authorization.

5. The extent to which a clearance program should be credited toward moeung thet

! performance requirement of 10 CFR 73.55 sad proposed 10 CFR 73.20 (42 FR 34312),
j and particularly toward meeting the postulated threat ofinternal conspiracy.

| 6. The desirability of applying the rule to university research and tramag reactors,
'

embject to 10 CFR Part 73.

! 7. Impact of the proposed cleannoe program on transportation of spedal nuclear
material

* Staff ana.'yses and normally confidential legal memoranda from the onicos of the Executive
Legal Director and General Counsel have been prcmded to all participants on the service bst
siJa opportunity for na==,nt. The staff papers that were available to the Board included
information on all issues specifwally raised in the notice of hennag.
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Decislam by Categories
The Commission has determined that requiring identical programs for

all licensed facilities and related transportation is not warranted. Rather,
different clearance programs will be applied to different categories of
activities as follows:

1. At licensed fue' reprocessing plants, in the licensed use, processing or
storage of formula quantities' of special nuclear material and in the
transportation by the private sector of formula quantities of special
nuclear material, a traditional clearance program will be put in place
substantially as provided in the proposed rule.

2. At power reactors licensed pursuant to 10 CFR Part 50' and facilities
possessing only irradiated special nuclear material subject to the

) . exemption of 73.6(b)' we will not apply a program based on
traditional government clearance. Rather, we will issue for comment
a proposed rule for power reactors based on the board's recommen-
dation that at power reactors an industry-conducted program
meeting federal guidelines is preferable. The rule will set forth the
standards for that program. Facilities possessing only irradiated
nuclear material subject'to the exemption of 73.6(b) will be exempt
from this rule as well.

3. A final decision has not been made on how to proceed at non-power
reactors and with respect to fuel stored for them. The Commission-

has determined that it should await completion of a separate ongoing
review of total safeguards requirements adequacy at such facilities.

We will enlarge on each of these separate decisions in turn. However, as
a general principle the Commission endeavored to minimize the extension
of government run security clearance programs into the private sector. We

- concluded that we should apply a clearance rule only to those activities
where malevolent actions by an insider or insiders could clearly result in a
threat to the common defense and security.

1. Imposition of a Traditional Government Ocarance Program at Fuel Cycle
Facilities and for Certain Persor.s Involved in Transportation of Special
Nuclear Material (SNM)

" Formula quantity" =aans strategic special nuclear material in any cominnation in a quantity
of 5,000 grams or more computed by the formula provuled in 10 CFit 73.2(bb).
'Except for the Fort St. Vrain facility, which because its fuel contains highly ennched uranium
presents specialconsideration.
'This exemption excludes from other safeguards i pats special nuclear material not
readily separable from other radioactive material and which has a total external radiation dose

,

rate in excess of 100 rems per hour at a distana of 3 feet, as the ,===-a= has deternusedr

that a threat of then or diversion of such material is minimmt

ir
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_ The Commission decided to institute at this time the traditional
government clearance program at and only at fuel cycle facilities pa===~ing ;
formul quantities of SNM and for transportation of those certain i

quantitici of SNM. In so doing we have declined to some extent to accept |
the recommendation of the Hearing Board as it pertains to fuel cycle 1

facilities and transportation. As best we read the Board's recommendations j,

j it was neutral or negative about the need for the proposed rule, prefe.rred a
,

j rule incorporating psychological screening and recommended especially
agamst the continued use of some of the Part 10 criteria.

! |

| Need at Feel Cycle Faculties i
With regard to need for a rule, several observations should be made.

First, we note that the hearing did not ever really focus on the need issue as
it concerned fuel facilities. This was evidenced by the Board's declining to
recommend on whether an access program was needed at fuel cycle
facilities.'' However, it is well recognized that fuel cycle facilities generally
possess formula quantities of special nuclear material and that such
material when misused could endanger the common defense and security.
Furthermore, the Commission has determined that, while no proof can be 1

adduced that theft or sabotage will take place in the future, on the basis of |
past events a credible danger ofinsider malfeasance may be assumed to

'

exist. And a significant part of our safeguards program already in place is
based on the Comnussion's concerns related to insider harm.88 A clearance
rule will increase our required level of protection against such tl'reats.

*

Because DOE clearances and NRC clearances for classified information
are already in force in this category of facilities, the institution of a
requirement for an NRC material access clearance will not constitute a
significant extension into the private sector.

Need in 'hansportation
For the same reasons, SNM in transit requires protection and further,

the very fact that it is being transported makes it particularly vulnerable.n
It is therefore important to provide the additional protection of a clearance
program to drivers of motor vehicles, pilots of aircraft, and those who escort
or schedule road, rail, air or sea shipments transporting formula quantities
of special nuclear material. Such a requirement would not involve so la*E' *

.

88We believe it is fair to assume that chief among the reasons the beanng lacked focus on the
issue of need for a rule at fuel cycle facilities was the general acceptance of the proposition diat
the consequences of malevolent actions by an insider or inaders at a fuel cycle facility could be
so gress as to earrant strong measures to reduce the likelihood of masevolent action.

t 8'See e.g.10 CFR 73.1a.
uBoard'a Report p. 85.

.

k
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| percentage of persons in transportation as to provide a significant extension
of government clearances into that segment of the private sector. To the
extent it does introduce this factor into a new segment of the private

,

economy, we determine that it is warranted because of the particular
vulnerability of SNM in transport to theft and diversion.

Decision to Adopt the Traditional Government Program
On the basis of the record before it the Hearing Board recommended an

industry-run personnel clearance program and if, notwithstanding, a
governmental run program was selected, that the criteria to be employed be
revised to eliminate certain questionable criteria.

We teve rejected these aspects of the Board recommendation for fuel
cycle facihties and transportation because we believe that adoption of a
traditional clearance program is the most reasonable course at this time. A
traditional program is ready, tested, consistent with, clearances already
required, and is designed to provide an assurance ofindividual trustworth-
iness and reliability, which is in the final analysis the assurance that we now
seek. On the other hand, the program recommended by the Board would
first need to be designed and issued for public comment. Moreover, we
have chosen to develop for power reactors the type of program recommend-

,

[ ed by the Board. We will have an opportunity to observe the operation of
the specific program that is adopted and, if experience indicates that such a
program is more effective than the traditional program, we can subsequent-

,

ly change the requirements for fuel facilities or transportation.
It is with some chagrin that we conclude that the immediate availability

of the traditional clearance progrr.m need be a criterion of decision.
However, we embarked on this matter years ago and we are uneasy that
fuel facilities and transportation of SNM have so long gone without the
added protection of a clearance program. We face a situation today where
the only rule that is ready for adoption is the traditional rule. While this is
not alone a sufIicient reason for its adoption, it is a factor that we have
taken into account.

t
'Ilic widespread use throughout the government of the type of program

we institute is another factor we weigh more heavily than did the Hearing
Board. For the same reasons we are less troubled than was the Board by the

criteria's lack of specific focus on access to material. In this area we are not
dealing with mathematical or scientific certamties.n We are seeking an
assurance of reliability and trustworthmess so that we may be confident

J
''The factual component of y.p.M testing is less clear. Nocetheless, we are instituting a

l program that wi'l incorporate psychological testing at power susclars, and the results will be,

transferable to fbel facilities and other projects if warranted.

&&
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that the common defense and security is protected. We find it seasonable |'
for this purpose to accept a government-wide and long tested program
developed to provide those assurances. And we also give weighty consider-,

| ation to the fact that DOE and DOD clearances of the sarae t3pe are
already in use in these facilities so that consistency will be served by our
adoption of the traditional program. Avoidance of requiring redundant
intrusive clearance procedures will be achieved along with the accompany-
ing cost savings for government and industry.

p .. m.: CM
The Commission believes that the hearing did not produce a record

adequate to cause it to alter the government-wide cri.eria used in clearance |
programs. Such a program provides "a total package ofinformation [td be i

takea and evaluated to determme the trustworthiness and reliability,
stability, of the person."u It relies on a sensitive common sense application
of the criteria to avoid unfairnesses. For example, one of the most actively
contested criteria is 10 CFR 10.llb(a) which considers information of
homosexual activity to be derogatory information. It has been pointed out

I that a chief reason given for inclusion of this criterion is the susceptibility to
blackmail of the person involved in this activity.u Sensitive application of
this criterion might give it no weight where the applicant was an open or
avowed homosexual in a community accepting of this behavior. On the
other hand the secret homosexual who believes that he stands to sufTer from

~

a loss of secrecy might be susceptible to blackmail attempts that could
undermine his trustworthiness. That possibility, while not controlling, could
in our view be a legitimate concern in evaluating whether or not to grant a
clearance.

Similarly, derogatory criteria based on spousal attributes has been
criticized as having no relationship to an applicant's reliability to handle
special nuclear material as opposed to classified information; however, it is

| not clear that pressures from a spouse would be less influential in causing a
| 1 person to violate his trust relative t) material access than to classified

information. Information in this area, like all potentially derogatoiy
information, raises a flag that requires the adjudicator to make ajudgment
whether this information in context is meaningfully related to an evaluation
of the applicant's trustworthiness and reliability.

In sum, nothing on the ecord has convinced us that the deletion ofsome

; criteria will create a mote sensitive screen to separate out potential
;..

[ wTrasucript, p. M (Staff witnesses).
uWritten testimonf of Dr. Franklin E. Kemeny, p. 3.

I
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malefactors and there is some reason to believe that piecemeal revision ofI

the government-wide criteria is not desirable.'' Our expectations were that

.

other agencies of the government more intimately concerned with these
matters and with greater expertise would l' ave by now completed their
review and revised as necessary the governmenfs criteria." This has not
happened as expeditiously as we had hoped. However, in that we have
decided to limit so stringently the area of application of the traditional .
clearance program, we believe ti. ore is to be lost by parttal revisions than is
to be gained. Our maintenance of the traditional program will permit the
easy transferability of clearances used for in DOE and DOD programs and
should do much to reduce potentially redundant invasions of privacy as

! well as costs.
2. Industry-Conducted Program ett Power Reactors

t
I The Commission has decided that because a different set of circum-
f stances obtains with regard to power re ; tors - notable among them the

absence of a threat related to theft of weapons grade nuclear material - it
will adopt for them the resolution of the hearing board (Report of the
Board, p. 60, et seg. ). To do so will clearly satisfy the overwhelming
majority of participants in the proceeding.

|
The Board-recommended program would involve a limited background

investigation including employment history and crmunal history. It would
_

not support investigation into constitutional!y protected areas of assocta-
tion and belief. A psychological screening progracn and a system for
continued observation by supervisors would be reeiroJ . Procedures for
appeals and privacy protections will also be provided.

The objective ofinquiry of any psychological screemng to be required is
the detection of emotional instability that would serve as a predictor of
unreliability. We specifically do not intend to require or to authorize or in

f any way anticipate pro 3ing of candidates for determme. tion of their
|

1
"As revealed by the memoranda from both our legal officas submitted for the record, the
Com== ion beheves that it has authority to estabhsh its own criteria and that it need not
follow criteria estabhshed by the Dep rtment of Energy. We also are of the view that the
record supports the staffin its assertion that it considered alternative criteria. Unfortunately,
the model of the potential thief or saboteur is elusive and therefore design of a screen
persuled.d. to catch only such a malefactor has not been achieved. We are forced to rely on
a scheme designed to catch the disloyal, untrustworthy and unreliable, counting on the-

sensitivity of those =A=mhtering the program to ensure that a nexus exists between the
disloyalty, untrustworthiness and unreliability of such a person and security of special nuclear
material
'mu criteria were written in a different generation and thelanguage is somewhat anarbroms-
tic and therefore perhaps more offensive on its face than need be the case.
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political or religious x3efs or other matters protected by the First
Amendment.88

The Board particularly expressed its concern regarding the paucity of
views of organized labor about clearance programs such as the Board
recommended program vis-a-vis individual privacy. (See Board's Report p.
62 and note). Our decision to issue the regmations mcorporating the:

! Board's recommendation as a proposed rule for public comment will
'

provide a new opportunity for labor and others to comment on this and
! other issues. The record of decision for the new rule will include, in addition
! to any comments received, the Hearing Board's Report as it relates to
; power reactors and the record in that regard on which the Board relied.

3. Research Reactors

tlc Commission has determined to defer its decision with respect to
research reactors pending completion of separate ongoing review of total
safeguards requirements adequacy at such facilities. It does so fully

)
conscious that at the very few research reactors handling formula quantities ;

of SNM the same standard of caution that we are applying elsewhere in the I

commercial nuclear community will not apply at this time. Our delay 1

recogmzes that a requirement of clearances would be a significantly more
drastic step with regard to university and research programs than at fuel

!
cycle facilities. It might preclude altogether the survival of these programs.t

' Ibis is true in large measure because of the diniculty of meshing academic.

plans for research participatica of one or two terms' duration with the time
required to process clearances. In contrast, the greater stability of the
employee population of the nuclear industry enables us to apply the rule
without drastic effect by allowing all those workers in the existing work
force who apply for clearances to continue working pending a decision.

|
And in any event, such clearances are already required in the affected 1

industry whereas only in rare instances do members of the academic
community possess security clearances.

; We believe it is reasonable to await completion of our staffs evaluation !
j of total safeguards protection at research reactors.

I
!

|
>

\

"Ibc rule we anticipate will not require issuance under the authority of 161i(2). Its issuance
therefore is not dependent on the resolution of the legal dispute over the applicability of that
section to power reactors.

.

,'

.

i

.
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Dissenting views of Commissioner Bradford and separate views of
Chairman Ahearne and Commissioners Gdmsky and Hendrie are attached

It is so ORDERED.
,..

For the Commission *

t

! SAMUEL J. CHILK
Secretary of the C:mmission

Dated at Washington, D.C.
this 17th day of November,1980.

" Ibis opunon memormhm a h= n:ade by a three-to two vote cf the Comminam on
''-- =r. Kennedy and Herdrie voted for theJune 24,1980. Oazrman Ahearne and e---

rule; Com== Gihnsky and Bradford voted agamst the rule.
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APPENDIX A>

!
!

j SUPPLEMENTARY INFORMATION: Section 161i of the Atomic
,

Energy Act of 1954, as amended, permits the Nuclear Regulatory !
Commission to prescribe regulations instituting a clearance program for '

'

those individuals who have access to or control over special nuclear
material. Specifically, the section provides that the Commission may issue
regulations " designating activities involving quantities of special nuclear
material which in the opinion of the Commission are important to the
common defense and security, that may be conducted only by persons
whose character, associations and loyalty shall have been investigated
under standards and specifications established by the Comminion and as
to whom the Commmion shall have determmed that permitting each such

g person to conduct the activity will not be inimical to the common defense
and security ."

Pursuant to this statutory authority and aner consideration of the resul'ts I

of public comments, the record developed in an informal heanng, and the
recommendations of the hearing board, the Commmion is issuing regula-
tions which would require certam individuals involved in the operation of
licensed fuel reprocessing plants, in the licensed use, processing, or storage
of certam quantities of special nuclear materials, and in the transportation

! by the private sector of certam quantities of special nuclear material, to
j receive authorization from the Commission for access to or control over.

j special nuclear material. Nuclear power reactors licensed pursuant to 10
| CFR Part 50* are not covered by these amendments. They will be the
~

subject of a separate rulemaking to include a notice and comment period.
Additionally, non-power reactors and storage of fuel incident thereto, have
been excluded from the requirements of these amendments pending

'

completion of a separate ongoing review of total saigt.srds requirements
adequacy at such facilities. When that assessment is complete, consider-

| ation of access authorization requirements will be included in the
j . evaluation of overall safeguards upgrading which may be considered

necessary for these facilities. Finally, facilities possessing formula quantities
1

of special nuclear material only in the form of irradiated special nuclear *

material subject to the exemption of 73.6(b) are also excluded from these
requirements as the Commission concludes that the risk of then or
diversion of such material is mmimal. This is consistent with other
safeguards requirements for irradiated special nuclear material.

,

'Except for the Fort S Vrain facility..

e
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nese regulations utilize a personnel security program as a measure to
protect against those employed in the affected nuclear activities who might
conspire to steal or divert special nuclear material or conduct sabotage
which would endanger the public by exposure to radiation. Of course, a

,

clearance program itself does not entirely solve the problem of the
" insider," but, in the opinion of the Commission, experience has shown that
such programs do substantially reduce the risk. Moreover, the proposed
program is one of several elements in the Commmion's overall safeguards
program which together protect against threats, both internal and external

Two levels of special nuclear material access authorization are estab-
lished. He higher level, NRC-U, is based upon a full-field background
investigation and will apply to (i) all individuals who require unescorted
access to special nuclear material or within vital areas, (ii) those jobs in
which an individual alone or in conspiracy with another i.,dividual who
does not possess an NRC-U special nuclear material access authorization
could act to steal or divert special nuclear material or to commit sabotage,
and (iii) drivers of motor vehicles and pilots of aircraft transporting certain
quantities of special nuclear material and those who escort road, rail, air or
sea shipments of special nuclear material ne lower level, NRC R, is based
upon a National Agency Check and will apply to all individuals who
require unescorted access to protected areas and who are not required to
possess an NRC U special nuclear material access authorization. An-

implementation schedule has been established to account for changed
estimates of the time required to process access authorization applications
(190 days for an NRC "U" and 130 days for an NRC "R") and for the
initial flow of applications. Jobs at fixed sites requiring access authorization
will be identified by licensee submittal of an amendment to the security
plan. Forjobs not requiring an amended security plan, affected individuals
must have the required access authorization within 365 days of the effective
date of the amendments. All others must have authorization 365 days afler
having the amended security plan approved designating those jobs which
require access authorization. Excepted from, the 365-day implementation in
all cases are those who initially apply but have not received notification due
to Commmion processing time.

Both the National Agency Check and the full-field background investi-<

gation are conducted by the Office of Personnel Management. The
National Agency Check consists of a check of files of the FBI (fingerprint
and central files), Office of Personnel Management (Security-Investigative
index), and a check of military records and records of other government
agencies, as appropriate. He full-field background investigation consists of
interviews of references, conducted by investigative agents of the Office of
Personnel Management, in addition to the records check. Sources of
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information developed in the course y de investigation are also inter-
viewed. The full-field background invesQ;ation conducted by the Jfice of
Personnel Management generally covers the 5-year period of the individu.
al's adult life prior to the investigation.

Licensees and license applicants will e,e required to amend their security"

plans by identifying and describing jobs at their facilities which require
authorization. Affected individuals will be required to obtain authorization
according to the schedules set forth in the pioposed rules. Individuals who
are newly hired or who change jobs where the new job will require a
material access authorization must obtain an authorization before begin-
ning thejob. Authorization will be renewed every 5 years.

I
The establishment of a material access authorization program in the

licensed nuclear industry will affect ind..viduals who ere not employed by
any licensee or contractor of the Commmion as well as licensee employees.
It is the Commission's intent to mmimm both the impact on the rights of 1

privacy and association of individuals affected, and the number of
i

individuals afTected, while providing an effective measure of protection
against those who would seek employment with, or use their position in, the
nuclear industry for purposes of theft or sabotage. In prepanng these
regulations, among the matters considered were the scope ofinvestigations

;( .g., whether a full. field background investigation should be required for
all individuals), which job functions should require material access
authorization (e.g., require authorization only for " key" positions or adopt!

'
a graded system with level of clearance determined by job), whether.

psychological assessment should be required, and the relation of the
proposed program to current NRC and DOE personnel security programs.

The Commission also considered the question of whether new criteria
should be developed against which a decision for authorization would be
made. The present NRC security clearance criteria (10 CFR Part 10) were
developed for access to classified information and, as such, not all criteria
may be equally significant for questions of access to special nuclear

i material, and some may not be perceived as relevant in specific cases. Also,
si there may be case.s in which additional criteria, not now included in 10,

' '

j CFR Part 10, would be more to the point. However, these criteria do
correspond to the Federal Government's general approach to personnel
security, and specifi: ally, they are presently used for DOE access
authorization programs. Furthermore, the criteria are in the nature of
guidelines to be used in a decision process charactenzed by common sense

s
,

-judgrtents, rather than quantitative criteria. Moreover, the Commmion is
reluctant to devise a new set of criteria without evidence that such new
criteria would significantly improve upon those which presently exist. The

i

)

Comndsion notes, however, that the Department of Energy is currently '

-

| ".

| -
'
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i

reviewing the criteria applicable to access to Restricted Data and Material
and the Commmion will review its own criteria in 10 CFR Part 10 in light
of any revision made by the Department of Energy in 10 CFR Part 710.

' Hence, in light of the above, the Comnussion is relying on the considerable
expertise residing in the broad experience of the Federal Government in the
area of personnel security programs by proposing the use of the criteria

,

contained in 10 CFR Part 10 as guidelines in deciding questions of access to
or control ove special nuclear materbl.

l.

l

.

.
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, . SEPARATE VIEWS OF CHAIRMAN AHEARNE

,T The Comnussion decision applies the traditional clearance program for
, i

access to formula quantities of special nuclear material at fuel cycle,

facilities and for persons involved in the transportation of formula
quantities of special nuclear material Contrary to the dissenting views of
-Comminioners Bradford and Gilinsky that "the Commission has disregard-
ed the fmdings and recommendations of the Heanng Board," the
Commmion decision accepts the Board's recommendation for power
reactors, which was the primary area addressed by the Board. Relative to
the need for a clearance rule for fuel cycle facilities, the Hearing Board
stated that "the Board makes no recommendation on this issue"(see Report
of the Hearing Board, April 1979 in Docket Rm 50-7, Page 42). Thus, the
Commmion has not disregarded the h.sring Board's recommendation
with respect to the need for a tule at fuel cycle facilities, since there was
nOne.

SEPARATE VIEW OF CLMMISSIONER HENDRIE

I concur with the views expressed by Chairman Ahearne. .

.

|

!
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? DISSENTING VIEWS OF COMMISSIONER BRADFORD
f 4;

j Tne application vf the 10 CFR 10.11 derogatory information criteris. in a#

} rule governing clearances for access to special nuclear material is not- "

justified. Too many of the criteria do not provide a rational basis for
making the necessary judgments. Instead, they promise an arbitrary system
that will not be applied to those whc challenge it but that will effectively
deny employment to those who do not wish to litigate with their employer

or with the Eovernmet t.
He Comnussion invited the public specifically to address this issue in

their comments. He revised Statement of Considerations said "the
Commission is particularly requesting comnts both on the rele"ance of

f individual criteria of 10 CFR Part 10, and on the completeness and

j suitability of the criteria as a whole for questions of access to or control

; over special nuclear material,"(42 FR 14880,14881; see al o Report of thet
Hearing Board, April 1979 in Docket RM 50-7, hereinafter referred to as -'

" Board Report," p.10).
In response to this request and during the course of the hearings,

comments were received criticizing the criteria as discriminatory, outmod-
ed, vague, inappropriate and overly intrusive into constitutionally protected

I areas of beliefs and associations. The American Civil liberties Union
challenged the relevance and vagueness of a) the refusal to serve in the

.

Armed Forces when such refusal cannot be clearly shown to be done for
religious convictious, Section 10.ll(bX6); b) the engagement in infamous,
immoral, or notoriously disgraceful conduct without adequate evidence of
reformation, (6)(8); and c) engagement in homosexual or other sexually
perverted conduct without adequate evidence of rehabilitation (b)(9). He
NRC staffitself acknowledged,"A significant element of the staff considers
the present criteria anachronistic and phrased in a manner of questionable
acceptability in today's society." (D.T. 21; see also Board Report p. 71). At
the hearing, the staff admitted that the loyalty and associations of a spouse

=

(10.ll(b)(1) (5)) were not "as pressing" in the case of access to special
nuclear material as with access to classified information. (D.T. 20,
Donoghue to Minogue Memorandum, August 30,1976).

After a thorough review of the record of this proceedmg, the Hearing
Board concluded "that the record does not support the adoption of the rule
as proposed, although it does support the idea that a uniform standard

'

employing personnel screening techniques is desirable for access to or- -

control over special nuclear material." (Board Report, pp.1-2). The Board

T '* ; specifically found that the proposed rule is unjustified and potentially-c

destructive of first amendment and privacy rights. (Board Report, p. 33). I

g. , . - agree with the Board's conclusion.:
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in imposing the so-called traditional government clearance program at

fuel cycle facilities and for persons involved in the transportation of
quantities of special nuclear material significant for bombmaking purposes,
the Comminion has disregarded the findings and recommendations of the

'

Hearing Board without a single reference to the record or any indication of
how the Commission disagreed with the Board's assessment. The Comnus-
sion's statement in support of the rule suggests that the primary factor takeni

I into account was the immediate availability of the traditional clearance
! program. The Comminion is " chagrined" over having to admit that the
! immediate availability of this rufe was a criterion for its decision, but this
i embarassment over the delay in adopting some sort of clearance program is'

no excuse for infringing upon the rights of the persons who vill be subject
to this rule.

He Commimmion finds support for the application of the derogatory
information criteria in the fact that they have already been applied by other
federal agencies. He fact is that, while these criteria are on the books for
such agencies as the Department of Energy, the most offensive of them are
not applied by DOE in any case that is seriously contested. Rus, they deter
those hesitant to begin a career by threatening to take their employer to
court while providing nojudicially sanctioned showing that dran resistence,

i a divorce, an affair, or homosexual tendencies are in themselves of
| importance in determing an individual's suitability to be cleared.
i

Before the Commission can make inquiries into an indiv dual's associa-
i tions, sexual preferences, exercise of Finh Amendment rights, and other.

well-recogmzed protected areas, it must show a substantial relation between

the information sought and a subject of overriding and compelling interest.
Gibson v. Florida Exgislative Investigation Committee, 372 U.S. $39 (1%3)..

Here is obviously a compelling interest in the reduction of the risk to the
national defense and security associated with the loss or diversion of
material useable in a nuclear bomb. However, the record of this proceedmg,

makes no showing that an individual who runs afoul of these outdated
criteria is more likely to steal or divert such material.

Even a cursory review shows that these criteria are susceptible to serious
{ abuse. Section 10.11(b)(8) addresses a situation in which an individual Th}as
! abused trust, has been dishonest, or has engaged in infam:r s, immoral or
| notoriously disgraceful conduct without adequate evidence ofreformation."

On its face, this is hard to quarrel with. Unfortunately, the rule does not,

define any of these significant terms so that an applicant for a clearance has
-

no prior notice of the type of conduct which will be viewed adversely. The
criterion is a dragnet whose scope may be as wide as the prejudices of those
who may administer it. Similarly vague is (b)(13) which ropes in situations
in which an applicant has *[e]ngaged in any other conduct, or is the subject

n -

-
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of any other circumstance, including demonstrated financial irresponsibili-5

ty, which tends to show that he is not reliable or trustworthy, or which,

{
furnishes reason to believe that he may be subject to coercion, influence or

- pressure which may cause him to act contrary to the best interests of the
national security."

The vagueness of the rule is worsened by the apparent inconsistency
between the rule itself and the Commission's statement. In discussing
10.11(b)(9), which would exclude any applicant who is a " homosexual or
other sexual pervert; or has engaged in homosexnal or other sexually
grverted conduct without adequate evidence of reformation," the Commis-
sion indicates that the susceptibility of such individuals to blackmail or
other coercive activity makes them untrustworthy. However, the statement
acknowledges that such may not be the en for open and avowed
homosexuals residing in a community where such behavior is accepted or
tolerated. Apparently, such factors as community norms will be considered
in evaluating clearance questions in individual cases. However, the rule
provides that an applicant's sexual preference and his susceptibility to
blackmail and coercion are independent criteria. Consequently, the

,
separate criterion on homosexuality is at best redundant, and at worst it

I provides a potential contradiction to the Comnussion's intentions.
A number of the so-called " Category B" criteria are also applicable to an'

applicant's spouse. Thus, an applicant whose spouse associated with certain
types ofindividuals or organizations or who has relatives residing in certain*

unspecified countries may also be excluded from emplovment in fuel cycle
,

,

facilities. In response to the criticism that derogatory criteria based on
|

'

spousal attributes have no relationship to r.n individual's reliability to
t

handle SNM, the Commission states "it is not clear that pressures from a
spouse would be less influential in causing a persen to violate his trust

|

i relative to material access than to classified information."(Statement.at
page 10). Not only is the decision to apply the criteria addressing spousal
attributes not based on any information in the record, but their application
will regt. ire judgements as to which marital relationships are vulnerable to
undesirable interspousal influences, an area in which the Commission is
unlikely to distinguish itself.

|
In footnote 16, the Comrnission states " unfortunately, the model of th:

| potential thief or saboteur is elusive and therefore design of a screen
particulanzed to catch only such a malefactor has not been achieved. We
are forced to rely on a scheme designed to catch the disloyal, untrustwor-
thy, and unreliable. counting on the sensitivity of those admuustering the-

..

program to ensure that a nexus exists between the disloyalty, untrustworth-
iness and unreliability of such a person and the security of special nuclear
material." Further, the Commission acknowledges that "the criteria were
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written in a different generation and the language is somewhat anachronis-
tic and therefore perhaps more offensive on its face than need be the
case."8-

-
,

; .Without much efTort, the Comrnmion could have edited the criteria into
a less obnoxious form. The general criteria could have been made !

~

sufTiciently specific to reduce their potential for arbitrariness. The specific |
criteria could have been pruned to eliminate the irrelevant, and what |

remained could have become subcategories of the general criteria. The
i administration of such criteria would still have required sensitivity, but the
| criteria would not themselves have been flawed from the outset.

t

!
'

SEPARATE VIEWS OF COMMISSIONER GillNSKY

I concur with the views expressed by Commmioner Bradford.

'These concerns ocho those voiced by the Board in i-.-- " ; against the use of the
proposed rule. That the Board made no recommendation regardang the need for the proposed
rule at fuel cycle facilities is a separate matter. The Boar #s action seems to me to flow from
the silence of the record on this issue. The Board indacated that 7a]o signifwant comments on
this aspect of the proposed rule were received." (Board Report, p. 42). Without such
information, the Board could make no recommendation. However, this has no effect on the
Boarfs rejection of the proposed rule and the use of the derogatory information criteria. As
discussed above, the Board did r-" an industry conducted program employtng
personnel screening techasques (specifwally ANSI N 18.17 (1973), Board Report, p. 61). In
addition, the Board specifwally recommended "that the P- ' N not adopt the See: son,

6 10.11 derogatory information criteria as proposed by the staff." Board Report, p. 77. It is this |
recommendation which the Commission disregards in adoptang this rule..

|
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Cite as 12 NRC 547 (1980) CLl-8H8

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION*-

COMMISSIONERS ,

|

John F. Aheerne, Chairman
Victor Gilinsky

Richard T. Kennedy
Joseph M. Hendrie
Peter A. Bradford

in the Matter of Docket No. 50-266

WISCONSIN ELECTRIC POWER
COMPANY

(Point Beach, Unit 1) May 12,1980

The Commission directs that a Licensing Board be empaneled (1) to r~.de
on a request for a hearing on an order of the Director, NRR, amending the
operating license for the plant, applying the principles set forth by the- '

Commission in Public Service Conpany ofInduma (Marbl: Hill Nuclear
Generating Station, Units I and 2), CLI-8010,1I NRC 438 (1980); and (2)
if required, to conduct an adjudicatory hearing on the issues identified in
the Director's order.

ORDER

The Commission has before i.. a request for a hearing on two orders
relating to Unit I at the Point Beach nuclear facility. Tnis request for a
hearing is one in a series of fdings, meetings, Comnussion briefings and
orders related to the question of steam generator tube integrity at Point
Beach. On November 30,1979, after a Commission briefing on the safety
issues involved, the Director of NRR issued an order amending Unit l's
license and placing certain limiting conditions on its operation. The order
gave an opportunity for hearing to "any person whose interest may be
afTected" by the order. By letter dated December 17, 1979, Wisconsin's
Environmental Decade, Inc. (Decade) requested a beanng on the order.
The licensee, Wisconsion Electric Power Company, filed a response on
December 27,1979, in opposition to the request. Subsequently, following a
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second briefing to the Commission on January 3,1980, the staffimposed
additional limiting conditions reducing the primary pressure in the steam
generators at Unit 1. See Order Modifying Confirmatory Order ofi

| November 30,1979. On February iI,1980, the NRC stafTfiled a motion to
deny the request on essentially the same grounds as the licensee's December___

27 response. Finally, on February 22, 1980, Decade answered the staffs
February 11, 1980 Motion To Deny Request For Hearing, repeating its
request for a hearing and alleging injury to its members stemming from.the
order.

Pursuant to Section 189a. of the Atomic Energy Act, which provides for
a hearing in license amendrnt.nt proceedmgs, the November 30,1979 order
stated that any person whose interest may be affected by the Order may
request a hearing. The order also limited the issues in any such hearing to:

1. whether the facts stated in Section II and III of this Order are
correct; andy

2. whether this Order should be sustained.

In a recent case the Commmion ruled on a request for a hearing on an
enforcement order with a similar scope. Public Service Conpany ofIndiana,

(Marble Hill Nuclear Generating Station, Units I and 2), CLI-80-10,11 .

NRC 438 (1980). The Commmion directs the Chairman, Atomic Safety
.

and Licensing Board Panel, to empanel a Board to determine whether a

| hearing is required based on the principles set forth in that case. If the
| Board determines that a hearing is required, the Board is instructed to-

| conduct an adjudicatory hearing solely on the issues identified in the Order.
! See Marble Hill, .npra.
i
i Commmioners 'Gumsky and Bradford dissent from this Order. Their
! dissenting views are attached.'

For the Commmion

!
! SAMUEL J. CHILK
; Secretary of the Commmion
! Dated at Washington, D.C.
| this 12th day of May,1980.
;

i 'secnon 201 of the Energy Reorgammation Act,42 USC 5841 provides that action of the
Cosamission shall be deternuned by a '' majority p of the amnbeta present." Co==i-

>

r===ady was not present at the meeting at which this order was aframed. Had r-=-
r==M been present at the meeting he would have voted to appro6e the order.To enable the
e-- to proceed with this case without delay, r-=- Bradford, who was a
===har of the minority on the questaan up for h did not participate in the formal vote.
Accortbagly,the formalvote of ther==h was 2-1 in favor of the deamon.
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DISSFNTING VIEW OF COMMISSIONER BRADFORD WrIII
COMMISSIONER GILINSKY CONCURRING

One need not have high expectations about the contribution that a-

hearing might make to the safety of the plant in any given case to be
distressed about the levels ofillusion involved in the Nuclear Regulatory
Comminion's application ofits recent Marble Hilldecision' to this and to
future cases. There are at least three such levels. In increasing order of
importance, they are:

1) The agency so misstates history that it is clearly either incapable of
giving an accurate account ofits own past doings or else its legal positions
are being chosen after the desired result (in this case no meaningful

I opportunity for hearing) has been decided.
I ne Marble Hill case, which seems to control the result in this case,

claims that it is " settled that the Commiuion will applyjudicial concepts of
standing to determme hearing and intervention rights under Section 189a of
the Atomic Energy Act." His holding is alleged to flow from Portland
General Electric Company (Pebble Springs Nuclear Generating Station,

( Units I and 2), CLI-76-27,4 NRC 610 (1976). It does not.
|

| De Portland case states only that the concept of a petitioner " interest
t which may be affected by the proceedmg" within the meaning of Section

189s of the Atomic Energy Act is to be assessed according to contemporary.

concepts of standing. He Portland case then goes on to recogmze, as this
agency has since its first recorded decision,2 that hearing ard intervention

| rights before admmistrative agencies need not be governxi by judicial
concepts of standing. He Portland case lays out a test for discretionary

; hearing rights based on the six factors outlined in 10 CFR 2.714 but
| acknowledging that other factors may be considered. Marble Hill pays no
! explicit heed to the Portland General test and applies only those of the

factors convenient to the result sought by the Comminion. In this case, the
Comminion goes further and declines to apply the discretionary tests stself
or to permit the Board to do so.

2) He hearing being offered as a matter or right pursuant to hble
Hill is a aham Petitioners are not permitted to contest the issue .that
concerns them most, namely the sufIiciency of the NRC's action as against
the claimed need for other remedies. In short, the Comminaion has

- 'Public Service Company ofIn&ana (Marble Hil1 Nuclear Generating Station, Units I and 2)
CLI-80 lo, II NRC 438 (March 13,1900).
81= the MarrerofrowrJtasesor E Canyany,1 AECI, asp.3(1956).

'

,..
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constructed a test that grants a meaningful right to a hearing in cases of this|

. . .

sort only to the utility or another party which may assert that the order goes
,I

too far. Anyone else seeking to argue the insufficiency of an NRC imposed
remedy must prove that the remedy has made the facility less safe than it
had been. Thus, the public's opportunity to be heard when dingerous-

conditions are shown to exist at a plant can be foreclosed by a stafraction
resulting in a mimmal improvement in safety. 'Ihe " remedy" that the
Comminion ofTers in the Marble Hill case is the filing of a 10 CFR 2.206
petition with the staff whose remedy is being challenged. Ofcourse, a 2.206
petition does not lead to a hearing either, and its denial is not even*

! appealable to the Comminion.
3) Most unfortunate of allis the way in which the Commission's pell

mell retreat from meaningful public inquiry in the twistings between here
and Marble Hill suggests to the staff and outside world that the agency is
run by people living in fear of their own citizenry. In the wake of the
Kemeny and Rogovin Reports' calls for more effective public involvement,

-

the Comminion responds with a hearing ofrer that is a transparent sham.
To a staff that has made significant improvements in recent months, to an
industry trying to appraise the seriousness of the post-TMI fequirements,
and to a skeptical public, the message can only be that the NRC's priority |
on citizen involvement is, as is stated expressly on page 6 of the Marble Hill |

opinion,8 a relatively low one. li

I*

i ....

I

Nothing in this opinion would compel the granting of a hearing in all
cases or the granting of all contentions even in those hearings that were
allowed. Nor does it preclude any board's taking firm action to control

I needless delay in its hearings.
This opinion would compel a return to the standards on intervention |

rights as set forth in the Edlow International Conpany, CLI-76-6, NRCI-
76/5 563,(1976) and Portland cases and the allowing of a hearing to a group '

; able to make a reasonable showing that the action taken by the staff had

|
failed, in some important respect, to remedy a particular safety concern. To

,

that extent, it would rectify Marble Hill's incorrect claim that it stated '

"settid" law and would put an end to the majority's result oriented fooling
around with the Commission's more or less settled practices.

I

8It should be noted that Marfdr Hill's assertson of a major tradeoffin staff time between field |
inspections and legal proceedings is simply false. Tbc technacal staff maahaurs consumed in
beenngs of this sort would not normally detract agmficantly from the NRCs field
responsioilities.
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*Ihe order, " Statement of Policy: Further Commission Guidance For
Power Reactor Operating Licenses," November 30,1980, was not assigned a

' '
'

CLI number until July 1981. Therefore, this order can be found at CLI-81-i

15,14 NRC 14(1981).
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,

t UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC TAFETY AND LICENSING APPEAL BOARD

Alan 8. Rosenthal Chairman
Dr. John H. Buck
Thomas S. Moore

in the Matter of Docket No. 50-409 SC

DAIRYLAND POWER
COOPERATIVE

(La Crosse Bolling Water
Reactor) November 17,1980

Acting upon a question certified to it by the Licensing Board in this
show-cause proceeding (LBP-80-26), the Appeal Board rules that the
Licensing Board is clothed with the requisite authority to determine for
itself the acceleration level which should be assigned to the earthquake. |

postulated for the purpose of deternuning the adequacy of the seismic
design of the La Crosse facility and is not required to accept a particular

i level of acceleration as a given.

APPEARANCES

Messrs. O.S. Ih==d and Kevin Gallen, Washington, D.C., for the
licensee, Dairyland Power Cooperative.

Mr. Stephen G. Burns and Ms. Karen D. Cyr for the Nuclear
Regulatory Commasion stafT.

MEMORANDUM AND ORDER

In this show-cause proceeding involving the La Crosse nuclear facility,
the Licensing Board is called upon to decide whether the licensee should be
required to install a site dewatering system to prevent liquefaction (i.e., the
flow of soil under the site) were an earthquake to occurin the vicinity of the
site. In order to determine the liquefaction potential, and thus the need to

.

take measures to protect against it, the seismic conditions obtained at the
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O
site obviously must be taken into account. More specincally, an essential'

ingredient of the determmation is the ground vibratory motion (i.e.,
! acceleration) which might be associated with the postulated earthquake.

What has brought the proceeding to us at a still incipient stage is a
'

question certified by the Licensing Board in. its September 30, 1980
prehearing conference order. LBP-80-26,12 NRC 367. In essence, we are
asked to decide if in its consideration of the ultimate issue before it -

| whether a site dewatering system must be installed - the Licensing Board
must accept a particular level of acceleration as a "given."8 Stated
otherwise, is the Board clothed with the requisite authority to determme for
itself (following the receipt of evidence addressed to the matter) thej

f acceleration level which should be assigned to the postulated earthquake
for present purposes? Id at 379.

On October 1, we accepted the certified question under the authority of
10 CFR 2.718(i) and solicited the views of the parties. He licensee and the
NRC staff responded; the two intervenors (an organization and an
individual) did not.

Following full consideration of the disparate positions of the licensee
and staff, we conclude that the Board. below is empowered to consider and
determme de novo the ground acceleration matter. For this reason, we need
not act upon the. Board's alternate request that the Commmion be askedv

j now to confer such power upon the Board. Ibid

i A.1. He current seismic and geologic siting criteria for nuclear power.
'

plants are contained in Appendix A to 10 CFR Part 100. Firmly embedded
in those criteria is the " Safe Shutdown Earthquake" (SSE) concept.

The SSE for a particular site is that earthquake "which is based upon an
evaluation of the maximum earthquake potential considering the regional
and local geology and seismology and specific characteristics of local
subsurface material" and "which could cause the maximum vib:atory
ground motion at the site. " 10 CFR Part100, AppendixA,1III(c),lV(a).

i The nuclear power plant must be designed so that, should the SSE occur,

| "certain [specified safety] structures, systems, and components will remain
I functional."Id, IVI(a). In addition, the design must "take into account the

possible effects of the [SSE] on the facility foundations by ground
disruption,such as liquefaction " Ibid

In short, the SSE is the earthquake postulated for the purpose of
determmmg the adequacy of the seismic design of the facility.The plant has
to be capable of being safely shutdown despite the effects of whatever
vibratory ground motion might be experienced at the site as a result of the

,

'The acceleration associated with an earthquake is expressed in terms of a percentage of"g"
(one g represents the gravitational acceleration of a free falling body)

,

!
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SSE. (One of the elements of the SSE determmation is, of course, an
ascertamment of the amount of such motion (Id, V(a)).)

2. As the Licensing Board pointed out,2 an SSE for the La Crosse site
has never been formally established. This is because Appendix A was not
promulgated until 1973, years after the La Crosse facility received its
construction permit (in 1%3) and then a provisional operating license (in
1%7).

In 1974, however, the licensee submitted a seismic evaluation in
connection with its application for a full-term operating license for La
Crosse.5 That evaluation selected an SSE with an acceleration of 0.12g at
the site. And, although it is yet to have made its own SSE deternunation,*
believing the 0.12g value to be suniciently conservative the stafflikewise )
employed that value in its recent analysis of the liquefaction potential at L.a '

Cresse.

But the Licensing Board is disinclined to accept the 0.12g value
uncritically. LBP-80-26, supra,12 NRC at 377. Its principal reason is that a
0.20g value had beed assigned by the staff to the SSE for the Tyrone
facility, located less than 100 miles from La Crosse and in the same tectonic
province. As the Board sees it, the considerations which led the staff to its
Tyrone result might come into play as well here. The Board further

' observed that, although the staff has now concluded that liquefaction would
not he a problem at La Crosse in the event of an earthquake accompanied_

by a 0.12g acceleration,s no analysis seemingly has been made regarding
the likelihood ofliquefaction were the acceleration to reach 0.20g at the site.
Id at 377.

B. Notwithstanding the foregoing factors, the licensee insists (as it did
below) that, in deciding whether a site dewatenng system is necessary, the
Licensing Board is barred from inquiring into the magnitude of the seismic
hazard obtained at the La Crosse site. Rather, according to the licensee, the
Board must accept the 0.12g ncceleration value without regard to whether a
basis exists to question its correctness. This is said to follow from the terms

i

812P-80 26,myrs 12 NRC at 376.i

l rne adjudicatory prMag involvmg that appbcation is still pe4 See A1.AB-614,12
NRC 347,349 fn. 6 (Septeciber 24,1980).
*In its brief to us (at pp. 911), the staff took note of the fact that, although Appendix A to Part
100 does not directly apply to plants operating under ha==== issued prior to its promulgation,
a Systematic Evaluation Program has been estabbshed for the purpose of cosaparing,

"unportant features of the eleven oldest nuclear power ts in the United States,inchuhng,

iLa Crossel with carrent NRC design criteria for ts." 'ne mitimate c,bjective is to| |

'

detersune the "overall safety significance" of the nonconfonnity of those facilities with
"eurrent Ha== sing . _ts?

* 81n light of that "% the t- urged the lacensmg Board to ternunate this show.
came proceedag. The Board declined to do so. IJP-80 26, myrs 12 NRC 370 371. That
saatteris not before os at this time.
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9
} of both (1) the show-cause order issued by the Director of the Office of

' ' Nuclear Reactor Regulation (NRR) on February 25,1980; and (2) the
Commmion's July 29,1980 order.

In the former order, the licensee was directed to show cause why it j'
l . should not be required to design and install a site dewatering system "to i--

preclude the occurrence ofliguefaction in the event of an earthquake with |
peak ground surface accelerations of 0.12g or less." nat order went on to
provide interested persons an opportunity to request a hearing. At any such
hearing, the issues to be considered would be (1) "[w]hether the licensee
should submit a detailed design proposal for a site dewatering system;" and
(2) "whether the licensee should make operational such a dewatering
system as soon as possible after NRC approval of the system, but no lateri

| than February 25,1981," or shutdown the La Crosse reactor. For its part,
I the July 29 Commission order established a licensing board to pass upon

the hearing requests filed in response to the show-cause order and then
stated:

If the Board determmes that a beanng is required, the Board is instructed to
conduct an adjudicatory heanng solely on ccntentions within the scope of
the issues identified in the February 25,1930, Order: (1) whether the
licensee should submit a detailed design proposal for a site dewatering

j system; and (2) whether the licensce should make operational such a
t dewatering system as soon as possible afterNRC approval of the system,lbut

no later than February 25, 1981, or place the LACBWR in a safe cold
shutdown condition.*

He licensee would have it that the specific reference to "0.12g or less" in
the show-cause order must be imported into the statement of issues
contained in that order (and later repeated in tho Commmion's order).
Consequently, we are told, the Licensing Board's autority is restricted to
determinmg whether a site dewatering system is necessary in order to avoid +

liquefaction should there be an earthquake cccasior.ing no greater than a
0.12g acceleration. For, as ttie licensee remifds us (and no one disputes),
NRC adjudicatory boards possess only such }s..wcrs as have been conferred
upon them by the Cornmmion.' And the ruponsibility for setting the
bounds of this show-cause pra~* ding was vested by the Cn=mi== ion in the
NRR Director, not the Licensing Board.

He staff had taken a sinalar stance before the Licensing Board. But it
i now sees the matter differently. Its present postition is this (Br. pp. 6-8;
| footnotes omitted):

*See, e.g., Carshne Pewa med Ught Casynny (Shenron Harris Nuclear Power Plant, Units 1,2,
3, and 4), CLI-80-12,11 NitC 514. 516-17 (1980).
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1- Although the Lacensing Board must ultimately deternune whether or not as

f ~- i dewatering system should be designed and then installed at the La Crosse
L 1 . site, the Board's determmation cannot be made without reference to the-

L'*f underlying reasons in the Order to Show Cause for even ws.Oring"
.' 5 installation of a dewaterm' g system at la Crosse. A dewatering system was

proposed in the Order to Show Cause, because it was vie *ed as a possible
solution to the perceived potential liquefaction problem at La Crosse
Whether there is a Ikaefaction problem at the site will, in turn, depend upon
the nature of the seismic hazard at the site. A determination of the need for a
site dewatering system rests in part, therefore, on an assessment of
liquefaction potential in light of seismic conditions at the site. The Staff
believes that the Licensing Board is correct in saying that a reasoned
determination of the need for a dewatering system depends partly on its
confidence in the ground acceleration value used as a basis for its:

determination.

f If a particular safe chutdown earthquake with a cor.m---{=: ground
acceleration value had been established in a prior licensing proceeding, the*

| effect of the 0.12g ground acceleration value might be different and indeed
.

. conclusive for of the inquiry on the Order to Show Cause.
However, as the d points out, a particular safe shutdown earthquake has
never been conclusively determined for the la Crosse reactor. Despite this
fact both the hcensee and the Staff have relied on a .12g value as an
appropriate estimat: of the seismic hazard at the La Crosse site. The .12g
value was one of the premises for the Stafra issuance of the Order to Show
Cause in the first instance, as well as in its later determmation that the
licensee need not install a dewatering systens at the site. Since both the Staffs
and the licensee'sjudgment thr.t a dewatering system need not be installed at

*

the site is premised, m part, on the belief that .12g is a realistic estunate of the
seismic hazard at the La Crosse site, it appears unreasonable to restrict the
Board's Anq< into this premise, particularly when the seismic hazard has
not been usively established. In view of the basic policy that the boards
examine " thoroughly and carefully" the critical safety issues before them,
inquiry into the appropriateness of the use of the .12g value by the Staff and
the licensee for purposes of evaluatin6 quefaction potential should beli
considered witlun the accpe of the permissible inquiry a this "show cause"
Proceedag.

C. It is readily apparent to us both that the staff's analysis is sensible,

and that the result advocated by the licensee offends reason. In a nutshell,
the Licensing Board (once having determined the necessity for a heanng)
has been directed by both the Director's Show-cause order and the
Commission's subsequent order to determme whether .4fety considerations
dictate the installation of a dewatering system. The answer to this question
depends upon the liquefaction potential at La Crosse which,in turn, hmges

_. upon the extent of the seismic hazard (i.e., the amount of the ground
g acceleration which might be .xperienced at the site were the !SE to occur).
.. ~Aj Although both the licensee and the staff believe that a 0.12g value can-

,
; ' appropriately be assigned to that acceleration, that value has never beenu

formally established, let alone tested in adjudication. Moreover, the5-
.

..
.

_ . ,

.
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Licensing Board has found (with at least somejustification) cause to believe
that it is suspect. All this being so, how could that Board conceivably reach

! a confidentjudgment that the public health and safety does not demand a
dewatering system without first deciding whether 0.12g, or instead some

- . higher acceleration value, is the proper point of reference? ,

To be sure, explicit language contained in a notice of hearing or its
equivalent is entitled to respect even ifit gives rise to an undesirable result
subsequently repudiated by the promulgator of the document. 'Ihus,
irrespective of its obvious unattractiveness, we nonetheless might be

; compelled to endorse the licensee's thesis had, in so many words, either of
! the relevant orders defined the issues to be litigated in terms of the 0.12g

value. But, as we have seen neither order did so.

Despite the reference in the show-cause order to an "earthqeake with
peak ground surface' accelerations of 0.12g or less"(see p.553.554.npra),no
specific value was mentioned in the statement of the issues to be considered

} in any hearing on the order. Rather, as earlier noted, those issues were said
to be simply whether a site dewatenng system should be designed and then*

installed by a particular date. Significantly, the Cn==i= ion's July 29 order
not enerely framed the issues in identical fashion but also did not allude at

'
all to the 0.12g value. In these circumstances, the two orders are susceptible
of the reading that, while the show-cause order reflected the staff's
" conservative" assumption of a maximum 0.12g acceleration at the La
Crosse site,' it was not the NRR Director's (or the Commanion's) intent to

! foreclose examination of the validity of that premise in any heanng which
~

| might ultimately be held on the need for a site dewatering system to obviate
liquefaction.

In adopting that reading, we need add only that the hcensee's reliance on
the Comminaion's recent Marble Hill decision' is misplaced. As the staff
correctly observes (Br. pp. 8-9), that decision stands for two propositions:

(1) an enforcement proceeding lawfully may be limited to the consider-
ation of the remedy proposed by the enforcement order; and (2) a person
may not obtain a hearing on an enforcement order on the ground that the
order should have granted more extensive relief. Neither of these proposi-,

! tions comes into play here. Although we conclude that the licensing Board
! has been clothed with the authority to inquire into the extent of the seismic

hazard at La Crosse, that inquiry will, as it must, be conducted in the
context of the appropriateness of the precise remedy prescribed in the,

show-cause order: the design and installation of a site dewatering system.
'

' 4ee d=- in that order beginning at p. 2.
WWie SerWce Casymmy ofIndens (Marble Hill Nuclear C1 ; Station. Units I and 2),4-

CLI.8010,11 NRC 438 (1900).
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In other words, no one (least of all the Licensing Board) has suggested that,
depending upon what "g" value is eventually assigned to the La Crosse
SSE, some other remedy might be prescribed.

-

The certified question is answered as set forth above.
It is so ORDERED.

i
,

FOR THE APPEAL BOARD

C. Jean Bishop
Secretary to the Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION i

-

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman
Dr. John H. Buck

i

| Thomas S. Moore

in the Matler of Docket No. 50387
(Construction Permit Extens,on)

NORTHERN INOlANA PUBLIC
SERVICE COMPANY

(Bailly Generating Station,
Nuclear 1) November 20,1980

He Appeal Board aflirms the Licensing Board's denialin LBP-80-22 of
two petitions for intervention in this construction permit extension

.
proceeding.

I
-

.

| RULES OF PRACI1CE: STANDING TO INITJtVENE
i (CONSTRUCTION PERMIT EXTENSION)

nose persons who, because they reside near the facility site, have the
requisite standing to intervene in a construction permit or opertmg license
proceeding, are also possessed of standing to intervene in a construction
permit extension proceeding.

RULES OF PRACI1CE: III1GABILTIY OF ISSUES

Whether a petitioner for intervention has a cogmzable interest in the
outcome of a proceedmg and whether a particular issue is litigable in that
proceedmg are quite discrete questions which often will require.difTerent
ansWCTs.,

A i

!
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IJCENSING BOARDS: JURISDICTION |

"It is settled that, in deternuning whether it is empowered to entertain a
particular issue, a licensing board must respect the terms of.the notice of
hearing published by the Commmion for the prWing in question."
Commonwealth Edison Company (Carroll County Site), ALAB-601,12 NRC

i 18,24 (1980).

RULES OF PRACTICE: SHOW-CAUSE PROCEEDING
(EXCLUSIVITY)

1

Where petitioners for intestention in a construction permit extension )
proceedmg seek to raise issues with no discernible relationship to that j
proceedmg, petitioners' exclusive remedy is to request a show.cause hearing )
as provided by 10 CFR 2.206.,

RULES OF PRACI1CE: SHOW-CAUSE PROrvin1NG
(GROUNDS)

The institution of a show-cause proceeding to modify, suspend or revoke
a license need not be predicated upon alleged license violations, but rather

~

may be based upon any " facts deemed to be sufficient grounds for the
proposed action." 10 CFR 2.202.

RULES OF PRACI1CE: SHOW-CAUSE PROCEEDING (BURDEN
OF PROOF)

Under the Atomic Energy Act, the party seekirig to build or operate a
nuclear reactor bears the burden of proofin any NRC pracmimg beanngt

( upon its application to do so, including a show-cause prMing-
Consumers Power Conpany (Midland Plant, Units I and 2), ALAB-315,3
NRC 101,105 (1976).

RUIES OF PRACI1CE: SHOW-CAUSE PROCEEDING (APPEAL
FROM DIRECIDR'S DENIAL)

The Rules of Practice do not allow a petitioner to appeal a Director's
dental of a Section 2.206 request to institute a show-cause pWag; the
denial, however, is subject to Comminaion sua sponte review.10 CFR 2.206.

~. 2
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APPEARANCES
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!

Ms. Diane B. Cohn, Washington, D.C. (with whom Mr. WIWann B.
Schultz, Washington, D.C., was on the brief), for the petitioners,
City of Gary, Indiana, et al.

Mr. William H. F1clainora, Hammond, Indiana (with whom Mr.
Maurice Axeirad, Ms. Emehn H. Shea and Mr. Steven P. Frantz,
Washington, D.C., were on the brief), for the applicant, Northern
Indiana Public Service Company.

Mr. Robert J. Vollen, Chicago, Illinois (with whom Ms. Jane M.
Whicher and Messrs. Edward W. Osana, Jr., and Robert L. Graham,
Chicago, Illinois, were on the brief), for the intervenors, Porter
County Chapter of the Imk Walton League of America, Inc., et al.

Mr. Steven C. GaWi=rg for the Nuclear Regulatory Commission
stafT.

Dr. George Schultz, Michigan City, Indiana, fded a brief as
petitionerpro se.

! Attorney Generst of Blinois Tyrone C. Fal==r and Assistant
Atteeneys General Susan N. Sekuler, and Mary Jo Murray, Chicago,.

Illinois, fded a brief on behalf of the State ofIllinois.

DECISION

L

On May 1,1974, following the rendition of a Licensing Board initial
decision authorizing him to do so,5 the Director of Regulation of the then

8LBP-7419,7 AEC 557 (1974).The appellate review of the initial decimon was exhaustive. In
ALAB.224, 8 AEC 244, rosesruig denie4 ALAB-227, 8 AEC 416 (1974), we anirmned the

decision. Onjudicial review, ALAB.224 was set aside on the ground that it had niisa, ' are
- the

Co==>a=an's site acceptability regulations ccecerned with population density (
contained in 10 CFR Part 100). Forrer Canary Chapter ofthe Isaak Walton Imague v. A EC, 515
F.2d 513 (7th Cir.1975). The Supreme Court sununarily reversed that deterannation and

| re=madat the cause to the Seventh Circuit for the consideration of other famnes. N.r Aern
Jadians FnMc Service Csaipeny v. Walton Isegue. 423 U.S.12(1975). Thereafter the e of

.

appeals affirmed AIAB-224,533 F.2d 1011.'curracreridseies 429 U.S. 945 (1976)..

Although over the years there haw been a nuniber of other adpubcatory rulings pertaanmg to
the Bailly facility, none is of present relevance.

T.. !
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Atomic Energy Commission 2 issued a permit (CPPR-104) for th |

construction of the 3ailly Generating Station, Noclear 1. As required by
both Section 185 of the Atomic Energy Act, 42 U.S.C. 2235, and the

~~ Commission's regulations,10 CFR 50.55(a), the permit specified, inter alia,
the date by which construction had to be completed. Hat date was
S:ptember 1,1979.

Section 185 of the Act further provides that, should construction of a
nuclear facility not be completed by the prescribed date, "the construction
permit shall expire, and all rights thereunder be forfeited, unless upon good
cause shown, the Comnussion extends the completion date" (emphasis

. supplied). This proviso, as well, has been carried over into the regulations.
Section 50.55(b) states:

If the proposeo onstruction or modification of the facility is not completed
by the latest completion date, the permit shall expire and all rights
thereunder shall be forfeited: Provided homer, that upon gcol cause
shown the Cn== inion will extend the completion date for a reamble
period of time. The Commmion will recognue, among othee things,
developmental problems attributable to the experunental nature of the
facility or fire, flood, explosion, strike, sabotage, domestic violence, enemy
action, an act of the elements, and other acts beyond the control of the
permit holder, as a basis for extending the completion date.

He Bailly facility remains today - some six and one-half years aner.

issuance of the permit - in the very incipient stages of construction (less
than 1% completed). In recognition of the slow progress of the work, on
February 7,1979 the permit holder (Northern Indiana Public Service
Company, hereinafter " applicant") fded an application for an amendment
to the permit which would extend the completion date to Serstember 1,
1985. He reasons assigned for the inability to complete construction on
schedule were essentially these: (1) the permit had been issued several
months later than initially anticipated; and (2) it had proved neemary to
halt construction activities at various times as a result of a series of
unforeseen intervening events.8 Rese reasons were said to constitute the
requisite good cause for extending the completion date.

On August 31, 1979, the applicant altered its request to ask that the
completion date be extended for yet another 27 months - to December 1,
1987. In jusitification, it pointed to certain regulatory delays and projected

|

'

rThe 1. censing functions of the Atomic Energy Co===ian were transferred to the Nuclear
Regulatory Co==i-on effective January 19, 1975. When used in connection with events

/ transpiring aner that date, the term *TV = ' M+" has reference to the NRC.

,
8Among those events were a judacially imposed stay (which was in effect for over two years)
and the controversy over the design of the foundation pilings for the facility.
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regulatory review schedules which assertedly might still further impede the

! progress of the construction work.
.

On November 30,1979, a notice of opportunity for heanng on the sought-

; permit extension was published. 44 FR 69361. In response to the notice, a

; number of petitions for leave to int:rvene and requests for hearing were
filed. Among them were those submitted (1) jointly by the City of Gary,,

! Indiana, a labor union trad thice organizations (hereinafter, the " Gary

| petitioners"); and (2) by George Schultz.
,

; Both the Gary petitioners und Dr. Schultz indicated in their papers |
! below that they proposed to litigate the same single issue: the suitablity of

'

the Bailly site from the standpoint of the feasibility of providing protection
'

! to persons in the general vicinity should there be an accident during plant
operation.* Opposing the grant of the two petitions, the applicant and the
staff insisted, inter alia, that site suitability questions were beycnd the
permissible scope of a construction permit extension proceedmg.5 Both the |

| staff and the applicant relied upon Indiana and Michigan Electric Conpany |

t (Donald C. Cook Nucleu Plant, Units I and 2), ALAB-129,6 AEC 414 ,

(1973), for the proposition that a safety or environmental issue may be
raised in such a proceedmg only if, unlike here, that issue is associated with
the reasons assigned by the applicant fcr the delay in completing
construction. In addition, both of these parties challenged the petitioners *
standing to intervene.'

|f In an order entered on August 7,1980, (LBP-80-22,12 NRC 191), the
'

Licensing Board denied the two petitions. Although finding that the
petitioners had the requisite standing to intervene, the Board determmed
that their site suitability contentions were not within the reach of this ,

|

dAs formulated by the Gary petitioners in a February 26,1980 filing:
iWhether realistic evacuation and emergency plans can be implemented to edequately

protect the populations -.A the proposed site of the Bailly One Nuclear I
Generaticg Station in the event of a nuclear accident. l

| Dr. Schultz, who is employed as a clinical psychologist at the InAana State Prison in Mactugan !

| City (said to be located within ten miles of the Bailly site), is pnncapally concerned regardag
the alleged abeence of any workable plan for the emergency evacuation of the 1600 inmates of
that institution. See, e.g., his fdings of December 10,1979 and February 25,1900.
Sunder the Commission's Rules of Practace, a petitioner forintervention must advance at least
one acceptable contention.10 CFR 2.714(b), codifyms, e.g., Mississippi romer med IJght
Cowpeny (Grand Gulf Nuclear Station, Units I and 2), ALAB-130,6 AEC 423,424 (1973),
and cases there cited. |
'As a municipality, the Gty of Gary (albeit neither the other subscribers to its petition nor Dr. |

Schultz) might have sought to participate in the pr==Ang in a non-party capacity.10 CFR,

t 2.715(c). The City explicitly eschewed the opportunity to do so, elocung to seek intervention
solely under the provisions of 10 CFR 2.714(a). Even if a govermental body, one seekmg to
acquire party status pursuant to the terms of Section 2.714(a) must comply with the interest I

and contentions requiremenu embodied in that Section. See profeet M_---__,,._ a Corp. (Qinch j
River Breeder Reactor Plant), ALAB-354,4 NRC 383,392-93 (1976).

I
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proceedmg. The basis for this conclusion was not agreement with the
applicant's and the staft's reading of the Cook decision, ALAB-129, supra;
indeed, the Board at least intimated (12 NRC at 204-206) a view that in
appropriate circumstances it might consider issues unrelated to the reasons
given for the construction delay. Rather, as the Board saw it (Id. at 211),
"[t}o the extent that a!!cgations are made regardmg site unsuitability
because of the inability to devise satisfactory evacuation plans, the
Commiezion has taken it upon itself to consider all reactors under
construction in areas of high population density, which removes this issue
from consideration in this proceeding."7 -

The Gary pe*.itioners and Dr. Schultz appeal this ruhng under 10 CFR
2.714a. Their appeals are supported by intervenors Porter Coety Chapter
of the haak Walton League of America, et al. and the State of Illmois. The
applicant and the stafTurge afTtrmance. For its part, the applicant not only
endorses the Licensing Board's ruling on the petitioners' contentions but,in
addition, reasserts its standing argument below.s

II.

"Ibe applicant's insistence that the petitionus lack standing to intervene
rests on the premise that they do not possess an interest which may be
affected by the outcome of this proceedmg. See Section 189a of the Atomic-

,

Energy Act,42 U.S.C. 2239(a); Section 2.714(a) of the Rules of Practice,10
CFR 2.714(a). This premise in turn is bottomed upon the applicant's
concept of the essential nature of a construction permit extension
proceedmg. We are told that the "[e]xtension of a construction permit is not

My way of elaboration, the Board had this to say (12 NRC at 207):
Congrues and the ra==i-aa have indicated their desire not to have new siting

reqmroments apphed to faciEdee authorned before a certain date, except by the
ra== -an on a case-by. case basis: Public !.aw 96-295 (June 30,1900), which
authorues the NRC's appropriations for fiscal year 1900 and directs the snanner in which
they can be spent, prendes in Section 108 that regulations estabhalung doenograpinc
requirosasats for siting promulgated under the authoriratice shall not apply to any
facility for which application for a construenon permit was made on or before October 1,
1979; the Commission's May 30,1980 Order in r==Mued Edisose Cesysry of New
York, Inc. (Ind== Point, Unit No. 2) and hw Assherity of the Snese of New Yor*
(Indan Point, Unit 3), Docket Nos. 50-247 and 50 206, and its advance notice of rule-
saakang ce the revison of reactor siting criteria, entitled "Moddicetion of the ' and
Regulatory Practice Governing the Siting of Nuclear Power Reactors," dated J 23,
1900,45 Fed. Reg. 50350 (July 29,1900), direct the Staff to review facilities situated in
areas of high tion density that already have construction permits, and submit a
report to the '= to be comedered in the e-**s case by case decernuna.
tion ce each site.

81t is less clear whether the stafflikewise is challengmg the IJoannag Board's resoluton c(the
standing queston. See p. 6 ofits brief.o
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an authorization of construction or operation." Brief, p. 20. Accordingly,
" alleged injuries resulting from construction or operation are not injuries
resulting from the qtension proceeding" and therefore "do not constitute,

i adequate grounds" <br standing to intervene. Id at 21. Rather, so the
: argument goes, standing "must be predicated upon a showing that the
; extension of construction will produce an additional or incremental injury
' beyond that previously authorized by the construction permit." Ibid No

such claim, of course, has been made by these petitioners; as reflected by
their respective contentions, their concern relates to the possible impact of,

an accident during plant operation upon the health and safety of themselves,

i or these whom they represent.
; If the applicunt's premise it, right, it would appear to follow that there
'

would not be many, if any, persons resident in the general area of a nuclear
faciliiy under construction who could obtain intervention in a permit
extension proceeding such as the one at bar. The applicant provides no

! examples of possible " additional or incremental injury beyond that
| authorized by the construction permit" which might flow from the
! extension of the completion date specified in the permit. And very few
i come readily to mind.' Thus, what the applicant's position comes down to

is that the notice of opportunity for hearing amounted to a tender of public
participational rights on terms which almost no individual could meet.

We should, of course, be most cautious in treating Commmion noticest
j

! (whether issued by the Commission itself or its delegateT as being, in
j practicgal effect, illusory. And, here, there is no occasion to do so. For it is,

plain upon analysis that at least one of the links in the applicant's chain ofi
,

{ reasoning is fatally flawed.
'

While it may be true that, strictly speaking, "the extension of a i

f construction permit is not an authorization of construction or operation,"it |
; is equally true that, without the extension. th: plant can be neither l

I completed nor operated. Once again, as 4 matter of both statute and |

regulation, unless the extension is obtained the permit will expire as a |
matter oflaw and "all rights thereunder be forfeited." See p. 561 mera. It '

therefore blinks reality to suggest that tl e extension proceeding is entirely I

divorced from the authorization of cor.struction activities and eventual |

plant operation; to the contrary, the outcome of the proceeding will have a
significant, and perhaps crucial, beanng upon whether the plant will ever be )
placed in operation. This being so, it scarcely can be gainsaid that that !
outcome comes within the sphere of the cognizable interest of those persons,

( , l

,

| ' Offhand, we can think of only one: the enlargement of the time interval during which the |
|

j surrounding community must endure the transitory enviromental and -M effects 1

; of the construcuan work itssif. "Ihese effects are, however, peeraDy of relatively httle '

-

significance. )
,

!

,
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who, because they reside near the facility site, had the requisite standing to
intervene in the construction permit proceedmg (and will have similar
standing with regard to any eventual operating license proceeding).

That is not to say that these petitioners necessarily are entitled to litigate*

in a permit extension proceeding the question of the suitability of the
facility site (from the standpoint of feasibility of emergency protective

i

measures or otherwise). Whether a petitioner for intervention has a
cognizable interest in the outcome of a proceeding and whether a particular
issue is litigable in that proceeding are quite discrete questions which often
will require different answers.'' We therefore now turn to examme the
merits of the competing positions of the parties on the litigability question.

III.-

"It is settled that, in determining whether it is empowered to entertain a
particular issue, a licensing board must respect the terms of the notice of
hearing published by the Commission for the proceeding in question."
Commonwealth Ediso : Company (Carroll County Site), ALAB-601,12 NRC
18,24 (1980), and caxs ther: cited. The threshold question thus is whether
the notice of opportunity for hearing which triggered this construction
permit extension proceeding clothed the Board below with the authority to
consider the site suitability issue which the petitioners have sought to raise.

,

Only if that question is answered affirmatively, need we then move to
decide whether the Licensing Board correctly determined that develop .

| ments subsequent to the issuance of the notice reflect a Commission
purpose to exclude petitioners * issue from the proceeding.

The notice of opportunity for hearing (see p. 562, supra ) stated that what
was to be decided was "whether, pursuant to 10 CFR 50.55(b), good cause
has been shown for extension of the completion date for [the Bailly,

construction permit] for a resonable period of time, i.e., whether,
punuant to 10 CFR 50.55(b), the causes put forward by the [ applicant) are
among those which the Commission will recognize as bases for extending

8'There have been numerous NRC bcensing proceedings in which a petitioner for intervention
has been found to have satisfied the interest i r-. t of Section 2.714(a) o the Rules of
Practice and yet been denied intervention because none of the contentions set forth in the
petition was deemed litigable in the pramadmg. A very recent saample is C _ dh
Edsosi Conyssy (Carroll County Site), ALAINiOI,12 NRC 9721900). In that early site review
proceeding, two individuals and an organization filed a joint intervention petition esekang to
esise certain issues having nothmg to do with the suitability of the site. As to one of the
individual and the organization, there was no dispute that a sumcient interest in the outcome
of the proceeding had been alleged. Nonethebs, we aHirmed the denial of the petition evens

with respect to them on the ground that all of their contentions were beyond the permissible
scope of an early site review proceeding (which, we / ; '. is confined to site suitability
81uestions).

565

_ _ . . _ _ . -. _

__ _ _ . _ _ _ _ _ _ -_



. . _ - -.

, _ . _ _ _ _ _ . . . _ .

O
the completion date." If interpreted niost literally, this language might be
taken as precluding the consideration of anything other than the adequancy |.

of the asserted reasons why the plant was not built on schedule - measured |,

; by the examples of sufficient explanations set forth in Section 50.55(b). See

| p. 561, supra.

But such a narrow reading is pernussible only ifit does not produce an
'

I inconsistency between the notice and governing statutory and regulatory
'

| provisions. As earlier seen, the req 2irement that " good cause" be found for
. a construction permit extention is rooted in Section 185 of the Atomic
} Energy Act and the Comnussion's implementing regulation,10 CFR
'

50.55(b). What constitute the ingredients of the " good cause" deterniination
- i.e., what are the permissible subjects of inquiry in a proceedmg
instituted for the purpose of deciding the existence of" good cause" - is
therefore a matter oflegislative command. Accordingly, the meardng of this
legislative term may not be altered by the expedient of a hearing notice;
and the issuer of such notice must be presumed to intend that it be read in

| the light of any previous interpretation of Sections 185 and 50.55(b).88
A. As all of the parties to this proceeding seem to acknowledge, the

single prior adjudicatory decision explicity dealing with the outer bound-
aries of the " good cause" inquiry is Cook, ALAB-129, .npra. That case
came to us on an appeal from an initial decision of the Licensing Board
which determined that " good cause" had been established for the extension,

| of a construction permit. The appellants (intervenors in the proceedmg),

i complained of the failure of the Board below to have considered anything

| other than the reasons which had been given for the delay in the completion

; of construction. In this connection, they insisted that the Board should have
allowed them to explore, inter alia, whether certain design changes made by
the applicant would pose a threat to the public health and safety or

uIn this instance, the notice was issued by LS. Rubenstein, as Acting Qiief oflight Water
Reactors Branch 4 in the Division of Project Management, Office of Nuclear Reactor
Regulation. At our request, the staff supplied us with what it deemed to be the source of Mr.
Rubenstein's delegated authonty to issue the notice. See its October 27,1900 letter to the
Secretary to this Board. We thereupon invited the other parties to the appiels to comuneet on
the staH*s letter if they so desired. Several of them accepted the invitation.
Oc a close study of the matter, we have concluded that Mr. Rubenstein issued the notice
within the scope of his authority. We are constraaned to add, however, that not all of the links
in the chain of delegation are as explicit as they both might and abould have been. As a general
proposition, implied (as opposed to specific) delegations of authority to take certain action
evile controversy. If the end result should be a nullification of action taken, severe (and

; ==-ry) prejudice to the interests of those affected thereby may result. For these reasons,
I we otrongly urge an i==arlate and careful review of all outstanding delegations of authority

j '

within the staff to insure that they leave no room for reasonable doubt respecting who hasi j

been vested with what powers.
,

:

,
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occasion an adverse environmental impact. (Those design changes were
among the causes assigned by the applicant for the delay.)

Characteriting the issue before us as being whether "the Ucensing Board'

[had] correctly delineated the scope ofits inquiry,"u we looked first to the
~

-

terms and legislative history of Section 185 of the Act in search of an

.

answer. That search proved in vain; as then did our scrutiny of boQ Section
50.55(bior tiscommission's regulations and the notice of opportunity for
hearing. This prompted the conclusion that the " question of the precise

. content of a Section 185 ' good catise' inquiry is entirely rer nova." ALAB-
129,6 AEC at 41R-20.

Proceeding on that basis, we undertook to consider the widely divergents

views of the parties. For their part, the applicant and the staff had urged
that the Licensing Board had correctly held that all that it could decide was
whether there was a sufficient showing of " good cause" for the failure to
complete construction on schedule; as they saw it, a Goard may never look

.,

'' beyond the sufficiency of the assigned reasons for the delay. On the other
hand, the intervenors had maintained that the " good cause" inquiry must
embrace at well every safety or environmental issue ahich the need for the
extension might suggest. Id. at 418-20.

We found neither of these lines of argument persuasive. Each " intro-
duce [d] an unwarranted element of rigidity '.into a determination which .
"obviously is dependent upon the facts of [the particular] case" and,*

accordingly, should be based upon the consideration of those factors
suggested by "the totality of the circumstances" confronting the adjudica-
tor. One essential vice of the thesis of the applicant and the staff was that it

'could lead to a finding that " good cause" existed to extend the dead'ine for
plant completion even if one or more of the reasons assigned for the delay
" cast serious doubt upon the ability of the applicant to construct a safe 'S

'

facility" - an unreasonable result. Id. at 420. The intervenors'' proposal ' .p
likewise did not comport with " common sense": - *

-
, -

v ,

The fundamental purpose of that hearing is, after all, not to determine the , , .

safety or environmental aspects of the reactor in question. And, in this _

particular case, the same Licensir4 oard which conducted this hearing is onB .

the threshold of commencing the beanng which will encompass both the

'

Appendix D construction permit envianmental review smi the matter of the
,

issuance of facility operstmg licenses. Operially sina intervenors will be a
full participant in that hearing. it is not readily apparent why a " good cause"

\ .. . bearing - addressed to whether a construction permit should be extended -
must necessarily reach issues which can be there considered and decided.n

''

~

a6 AEC at 416.
uAs early noted in the Cook decimon. the two-unit facility had received its construction 6

j
,

*
.

-
permits in 1969 without an so,ironmental review.Under later-proniulgated ('nm===ww3

-
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; Where this led was to the determmation that the intervenors could |

E ! litigate only those safety or environmental issues which both (1) arose from
i the reasons assigned in justification of the request for a construction permit

extension; and (2) could not, consistent with the protection of the interests
of the intervenors or the public interest, " appropriately abide the event of
the environmental treview - facility operating license hearing." Ibid
Applying this standard, we went on to decide that each of the issues which

the intervenors had sought to inject into the pr~-ling had been properly
excluded by the Licensing Board. Id at 420-22.

B. Although all of the parties to the appeals at bar look to the Cook
decision for guidance, they derive quite different messages from it.

'
l. He applicant and the staff take what was there said as (in the

applicant's words, Br. pp. 8-9) " clearly indicat[ing] that any consideration
of safety in an extension proceedmg is limited to the ' reasons assigned for
extension * ". Both.of these parties also insist that any other conclusion
would undermine the two-step licensmg process (construction permit and
operating license) established by Section 185 of the Act. To quote the
applicant once again (Br. p. I1), "[t]he Atomic Energy Act does not require
that every safety-related issue be resolved prior to the operating license
proceeding. See Power Resources Development Corrpany v. International
Union of Electrical Workers, 367 U.S. 3% (1%I). ..[D]evelopments which
occur after the issuance of the construction permit are analyzed at the
operating license stage and there is no requirement that an adjudicatory
proceeding consider these issues as they arise."_

Beyond those considerations, our attention is directed to the fact that,
pursuant to 10 CFR. 2.206, the Director of Nucletr Reactor Regulation

; may be asked at any time to institute under 10 CFR 2.202 a show-cause
i procadmg looking to the possible modification, suspension or revocation

of a construction permit. In this connection, the staff advises us that the
Director now has before him such a request which was founded on the very
claim of site unsuitability which petitioners press here. The request was

i initially filed by the State ofIllinois; it has now beenjoined in by the Gary
i petitioners. We were told at oral argument by stafTcounsel that ths Director
! will act on it by the end of this year (App. Tr. 45).

2. He petitioners, and those supporting their position, focus their
spotlight upon the language in Cook to the effect that the factors to be taken
into account in making a " good cause" determmation should be influenced
to the " totality of the circumstances involvea" and considerations of the

P30INOTE CONTINUED FROM PREVIOUS PAGE
re6ulations, it was stated to receive such a rmew in conjuction with the operating license
proceeding.See 6 AEC at 41415.*
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protection of public and private interests. See:p.567, supra. As they see it, |

the pertment circumstances of the present case are not at all analogous to
those which were before us in Cook and that a " common sense" approachg
here precludes the exclusion of their contentions simply because unrelated
to the reasons assigned for the delay in construction completion. In this
regard, they emphasize that, unlike the Cook intervenors, they are seeking
to raise a serious site suitability issue in the context of a facility as to which
actual construction has barely begun. They assert (Gary petitioners * Br. p.
14) that "[i]t simply is contrary to all notions of protection of the public
interest to argue. that siting and emergency planmng factors at Bailly
should be fully considered only after the entire plant has been built." Iflen
to the operating licensing proceedmg, they predict, those factors will never
receive proper attention; "aner full resources are committed to finishing
construction at the present site, the Bailly plant will operate regardless of
the risk to surrounding populations." Ibid

Nor do petitioners perceive the Section 2.206 remedy to be an adequate
substitute for the scrutiny of their site suitability issue in this proceeding.
His is principally because that Section leaves it to the discretion of the
Director whetber to grant or deny a request that a show-cause proceedmg
be instituted. Further, although "the Commmion may on its own motion
review" a decision which denies such a requ:st "to determine if the Director
has abused his discretion," no petition asking that it undertake review will

.

be entertained.10 CFR 2.206(c).
C.1. We can agree with the petitioners up to a point. To begin with, this

,

case does differ from Cook in the respects which they note. In Cook, as we'

have seen, the issues sought to be injected into the permit extension
proceedmg had nothing at all to do with the suitability of the site for a
nuclear facility. Here, in sharp contrr.st, petitioners' contentions not merely
are addressed to site suitability but, as well, are raised in the setting of an
essentially unbuilt plant.

It is true, of course, that the matter of the suitability of the Bailly site
from a population density standpoint was litigated extensively in the
construction permit proceeding, and that its resolution in favor of the
applicant ultimately survived judicial review which reached the Supreme
Court level. See fn.1, supra. The petitioners insist, however, that more
recent developments have put into doubt the correctness of the rcult in

I that proceeding. Although that may or may not be true, for present
purposes we must assume that it is. Mississippi Power and Dght Conpany
(Grand Gulf Nuclear Station, Units 1 and 2), ALAB-130,6 AEC 423,426
(1973).

His being so, we are unimpressed with the argument of the applicant
and the staff that petitioners can appropriately be told to withhold their sitej
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suitability contentions until the operating license stage has arrived. It does
|

. , ,

,w no disservice to the concept of a two-step licensing process to conclude that,
.

] *, ~
.

-

in circumstances such as those at bar, that suggestion offends reason.,

i j Manifestly, if there currently exists substantial cause to believe that the;
L Bailly site is unacceptable, now is the time to explore the matter further -

i

'

rather than years hence when, following a substantial additional monetary
investment, the facility is nearing completion at that site.

In short, were the operating license proceedmg the only alternative
vehicle for the airing of petitioners' concerns, we would encounter great
difficulty in erecting a barrier, on the strength of anything said in Cook, to
the exploration of those concerns in the present proceeding. To be sure,,

'
petitioners do not satisfy the precise test employed in that decision; to
repeat, their site suitability contentions are not rooted in the reasons
assigned for the delay in completing construction. But that test was tailored

to the particular facts of that case. Neither in terms nor by necessary
implication was it offered as an inflexible mold for passmgjudgment on the
litigability in a permit extention proceedmg of every variety of contention
in every conceivable setting. Indeed, that it was not intended to have any
such effect is indicated by the importance we attached to looking at the
" totality of the. circumstances" and invoking a " common sense" approach
in determmmg the scope of the " good cause" inquiry in the specific case.
See 6 AEC at 620.

I

2. At this juncture, however, our agreement with the petitioners comes
to an end. In our view, the eventual operating license proceedug cannot be

-

said to provide the only other viable forum for the ventilation of petitioners *
issue. To the contrary, Section 2.206 of the Rules of Practice provides an
explicit, adequate and immediately available remedy to those who believe
there to be newly arising cause why plant construction should be salted
well before the operating license stage is reached. We are equally persuaded
that, where that cause has no discernible relationship to an$ other pending
proceedmg involving the same facility (e.g., one concerrid with permit
extension), the Section 2.206 remedy must be regarded as er&Mve.

a. In authorizing "any person" to file a request for the institution of r,
show-cause proceeding under Section 2.202 "to modify, suspend, or revoke |
a license or for such other action as may be proper," Section 2.206 does not I

place any limitations upon either the timing of the request or the grounds
which may be assigned for seeking such relief. And, although at one time
the institution of a show-cause proceedag had to be predicated upon
alleged license violations," Section 2.202 was broadened in 1963.u As it

[.. %e 27 F.R. 377,380 (January 13,1962).y 1 f,: 88See 28 F.R.10151,10153 (September 17,1963).
1. :
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reads today, the Section permits the Director of Nuciear Reactor Regula-
tion to base the proceeding upon any " facts deemed to be suflicient
grounds for the proposed action" (e.g., license modification, suspension or
revocation).

Hus, as no one appears to dispute, the petitioners were authorized by
Section 2.206 to request, and the Director is authorized by Section 2.202 to
initiate, a show-cause proceedmg to examine the very site suitability matter
which is sought to be injected into the permit extension proceeding. And it
is equally manirest that, should a hearing be ordered on such a request, the
participational rights of the parties to it will be no different than in any
other type of adjudicatory proceedmg (including that now before us). De
same may be said with regard to the allocation. of the burden of persuasion:

it is settled "that the Atomic Energy Act intends the party seeking to
n2d or operate a nuclear reactor to bear the burden of proof in any
Commmion proceeding beanng on its application to do so, including a
'show cause' proceeding." Consumers Power Conpany (Midland Plant,
Units 1 and 2), ALAB-315,3 NRC 101,105 (1976).

As previously noted (p. 568, supra ), the Director will act shortly upon
the pending Section 2.206 request, which both has the Gary petitioners'
endorsement and parallels their site suitability contention. In the circum-
stances, it obvicasty is neither appropriate nor possible for.us to forecast
what result will obtain; acedless to say, that will depend upon the Director's

,

weighing of all relevant factors in light of information in his possession
which is not within our ken. We are prepared, however, to record our
confidence that, whatever the outcome it will be preceded by a careful and
responsible evaluation of the claims underlying the request. The petitioners
have supplied no basis to presume that the Director is any less sensitive
than are they to the undesirability of allowing construction of a nuclear

| facility to proceed on a site in the teeth of substantial cause to believe that
that site - sooner or later - will have to be declared unsuitable from a

! safety standpoint.
Should the Director find the Section 2.206 request lacking in merit, he

will be obliged to set forth in writing his reasons for that finding. Section j

j 2.206(b). As petitioners emphasize, if dissatisfied with those reasons they !

I will have to rely upon the Crnmission to undertake review sua sponte. (
! Although the Commission might have entitled those adversely affected by a l

Director's decision either to take an appeal from it or seek discretionary ).

review, it chose to do neither. He compelled inference is that, after mature )
consideration, the Commission concluded that in circumstances where (as

. here) a person deems there to be warrant for takic; action against a' *

t.. construction permit or other license, he should be given the opportunity to

571
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; press his claim before the Director without further avenues of redress as a
j matter of right.g i Although petitioners may not concur in that conclusion, it must be

respected. Moreover, contrary to their seeming belief, we know of no
authority - and Petitioners point to none - for the proposition that the
sufficiency of an available remedy rests upon the extent, if any, to which thei

determination of the initial decisionmaker is subject to further challenge on
; a higher level.

f It might be added in this connection that, in order to pass an informed
i judgment on whether warrant exists to review a particular denial of a
!

Section 2.206 request on its own motion, the Commission must neccessarily
examine the grounds assigned by the Director'- and, in most cases at least,
the underlying papers as well." We scarely would bejustified in presuming
that this task is not faithfully discharged. Further, there is every reason to
think that, were the Director to turn down the Section 2.206 request here,
that action would receive especially close scrutiny. The Bailly facility has,
after all, been the subject of an exceptional amount of attention over the
years - much of which has been directed to the suitability of the site given,

., the population density of the surrounding area. This is not to say that the
; Commission would - or indeed should - overturn a Director's denial

here. Once again, whether petitioners' claims are colorable enough tojustify
adjudication in a formal proceeding is not a fit subject for our conjecture.,

All that we suggest is that those claims undoubtedly will receive the,

I measure of consideration due them in the event that the D4 rector's action
*

calls upon the Commmion to look at the matter itself.
b. It does not necessarily follow from its availability that the Section

2.206 remedy is invariably exclusive. In fact, Cook teaches that it is not. The
issues which the intervenors there sought to litigate in the permit extension
proceeding could equally have been raised by way of a request for a show-
cause order. Yet, that ft.ctor played no part in our de' cision. Rather, as I

; previously seen, we took the controlling consideration to be whether the I

then upcoming hearing in the environmental review-operating license I

proceeding was a suitable forum for the ventilation of the i'itervenors'
issues." l

Once again, however, each of those issues was directly tied to the reasons I
why construction could not be completed on schedule. There was |

MOur understanding of Comm== ion practace is that such denials are treated in much the same ;
I fashion as are Appeal Board steemns which are before thera ====ma for possible mer sponta

'

j review under 10 CFR 2.786 (a) - although the standard for undertalung renew differs in the
two instances.'

8?Ibe Section 2.206 remedy received to Goetang mention and then in a quite different context..

'
See 6 AECae 420.

. hs J. -
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consequently no occasion in Cook to address, let alone decide, whether the
Section 2.206 remedy is exclusive in circumstances where, as here, the

_

supervening developments alleged to warrant termination of reactor
construction concededly have nothing whatever to do with the need for the
permit extension - and thus cannot be said to evolve naturally from the
extension application which is the source of the proceeding.

We have been provided no compelling reason why it is not totally
appropriate in such circumstances to leave petitioners * concerns for possible
consideration in a show-cause proceeding. Indeed, that conclusion com-
ports with the " common sense" approach championed in Cook. As there
observed (see p. 567, supra ), a permit extension proceeding is not convened
for the purpose of conoucting an open-ended inquiry into the safety and
environmental aspects of reactor construction and operation. Yet that is
precisely what the proceeding would become were an open invitation given
to those in petitioners' situation to freight it unnecessarily with matters far
removed from those events which led to its commencenient.88

For the reasons above stated, the denial of the intervention petitions of

the City of Gary, Indiana, et al. and George Schultz is afirmed
It is so ORDERED.

!

FOR THE APPEAL BOARD*

.

C. Jean Bishop'

Secretary to the Appeal Board'

"We neither reach nor intimate any opinion regsinns the basis of decision below on the
intervention question. See p.563,mpra Nor do we p6cn to namine whetherthe considerations
which persuaded the Licensing Board that the pet:doness' contentions were not litigable in this
prMag do or do not come into play insofar as the detenmnation of the Section 2.206
request is concerned. Hat is for the Director and the Commi==ian to d=4d* It is enough to
observe that,if those considerations in and of themselves preclude the present enmination of

._,-y planning in a slowouse pra~dmr it would appear almost inevitably to follow
that they would likewise bar such n==> nation in this permit extension proceeding.

.
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Cite as 12 NRC 574 (1980) ALAB 420

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

,

'''

ATOMIC SAFETY AND LICENSING APPEAL BOARD
,
.

i

Alan S. Rosenthal, Chairrnan
Dr. John H. Buck

! Thomas S. Moore
I

in the, Matter of Docket No. 50 263

NORTHERN STATES POWER
COMPANY

l (Monticello Nuclear
i Cenerating Plant, Unit 1) November 24, 1980

Upon consideration of the stafTs deternunations regarding unresolved
generic safety issues which might affect safe operation of the Monticello
facility, the Appeal Board terminates its .ma sponte review and affirms the
Licensing Board's order dismissing the proceeding.

!
I ADJUDICATORY BOARDS: STANDARD OF REVIEW

*

;

l
An adjudicatory board's exammation of unresolved generic safety issues'

not put into controversy by the parties is necessarily limited to whether the
stafrs approach is plausible and the explanations given in support of
continued safe operation of the facility are sufficient on their face.

APPEARANCES

Mr. Richard G. h for the Nuclear Regulatory Commission
stalT.

MEMORANDUM AND ORDER
.

This proceeding was instituted to consider Northern States Power
! Company's application to convert its provisional operating license for the
! Monticello Nuclear Generating Plant to a full term operating license. A

year ago, all intervenors having withdrawn in the meantime, the Licensing

( '

'
574
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? "M ~ l Board dhmissed the proceeding. In connection with that dismaul,

W however, the Board made several substantive determmations on an issue
'

''? which it.had raised on its own initiative.'

For reasons stated elsewhere,' we reviewed those determmations sua#
_

sponte. In ALAB-611,12 NRC 301, 308-309 (September 3,1980), we
announced that that review had disclosed no basis to disagree with the
conclusions reached below. We further there decided, however, that we
were not then in a position to aflirm the Licensing Board's ultimate
disposition of the proceedmg. Before that could be done, the NRC staff
would have to supplement the record with regard to "those unresolved
generic safety issues it has brought to light over the years which might affect

| safe operation of the Monticello facility."2 Id. at 311-312. More specifically,
we ordered the staff "to focus its attention on those Category A Tasks
identified in NUREG-0510 as unresolved safety issues which could affect
the Monticello facility" and, in addition, to " include in its submission any
issues from Category B Tasks listed in NUREG-0510 which if left
unresolved, could present potentially serious safety or environmental
concerns."Id. at 312.8

1. We now have in hand the staf!'s response to ALAB-611, filed on
October 15,1980. It takes the form of a 36 page document, accompanied by
the affidavit of the NRC project manager for Monticello. In the affidavit,
the project manager attests that the document was prepared under his, ,

" direct supervision and control" and that its contents are "true and
accurate to the best of[his] knowledge."

In an introductory section, the staff quotes (at p. 4) the definition of an
" unresolved safety issue" contained in NUREG-0510:

. a matter affecting a number of nuc..ar power plants that poses important
questions concerning the adequacy of existing safety requirements for which
a final resolution has not yet been developed and that involves conditions
not likely to be accepts.ble over the lifetime of the plants it affects.

Applying this definition,in NUREG-0510 the staffider.tified 17 such issres
which were addressed by 22 so-called " tasks" - i.e., specific programs
designed to deal with some or all aspects of a particular issue.

The introductory statement goes on to note that, of those 22 tasks, for
one reason or another seven have no application to boinng uter reactors

f ' 'See Waskngres MIic rouvr Sayply System (WPPSS Nuclear Project No. 2), A1AB-571,10
. . ,~ ;;.-3 NRC 687,68472(1979).

d ticeno had rettived its provisional operating liccase in 1971. ALAB.611,12 NRC at 363,

s i
HUREG-0510, entitled " Identification of Unrosolved Safety lasues Relating to Nuclear

. . _ . . .] Power Plants " was issued in January 1979.'

575
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which use a Mark I contamment design (e.g., Monticello). In the body ofitsi

submission (Section I), the staff die ~==~ each of the|rerummg 15 tasks.
With respect to those not as yet completed insofar as Monticello is
concerned, the staff also explains why it believes that continued opera' ion
of that facility nonetheless will not present an undue risk to t' ~ . iblic
health and safety.

In Section II, the staff proceeds to focus upon seven " additions, sems"
which were not treated in NUREG-0510 as " unresolved safety issues" but,
in the staff's view, "may have an impact on the Monticello facility" and "if
left unresolved, could present potentially serious safety or environmental
concerns." See ALAB-611, sspra,12 NRC at 312. For each of these items,
as well, the relevant task was described and a justification for continued
plant operation provided.

2. As reflected in ALAB-611,12 NRC at 310, the genesis of our
insistence that the record here be supplemented on the matter of unresolved
generic safety issues was two prior decisions of this Board: GulfStates
Utilitier Company (River Bend Station, Units I and 2), ALAB-444,6 NRC
760 (1977), and Virginia Electric and Power Conpany (North Anna Nuclear I
Power Station, Units I and 2), ALAB-491,8 NRC 245 (1978). In both of l

those decisions, as also noted in ALAB-611, we endeavored to make clear j

the necessarily limited scope of the examination sua sponte of such evidence
1

(i.e., in the absence of a contest). River Bend described the adjudicatory
'

board's function as being simply to determine "whether the staff review
satisfactorily has come to grips with any unresolved generic safety problems

-

which might have an impact upon operation of the nuclear facility under
consideration." 6 NRC at 774-75. To this end, sufficient information must
be supplied to enable the boe.rd and the public to apprehend "the staft's ;

I perception of the nature and extent of the relationship between" each such )

| problem and reactor. Id at 775. We were even more specific on the subject i
in North Anna (which, in common with the case at bar, involved a review 1

sua sponte of the licensing board action on an operating license applica-
tion):

In view of the limitations imposed by regulation, and the fact that our review
was nece===rily unaided by any of the parties, we have not probed d eply
into the substance of the reasons put forth by the staff for allowing operation
to go form ard. Rather, we have only looked to see whether the generic safety
issues have been taken into account in a manner that is at least plausible and
that, if proven to be of substance, would be adequate to justify operation.
Scrutiny of the substance of particular explanations will have to await a

,

contested proceedmg.

8 NRC at 248, fn. 7. )-

I
i 1

j
i

'
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l. ; ' Our scrutiny of the content of the October 15 submission has been:

undertaken with this standard in mind. That is to say, no endeavor has been
. . u,. .}"" ' made to satisfy ourselves that the stats approach to each identified task-

3 ,.
corresponds exactly with what we would have done ifin the shoes of the~ ' '

Director of Nuclear Reactor Regulation. Rather, we have limited our
consideration to the plausibility of the approach and sufficiency on their
face of the explanations given for tb conclusions reached by the staff
respecting the continued safe operation of the Monticello facility.

Applying this test, we find no reason to disturb or to probe further any of
the determinations made by the staff. We are persuaded that it "satisfactori-
ly has come to grips" with the various unresolved generic problems it has
indicated might affect Monticello operation. Likewise, the staff has
provided an at least reasonable foundation for its several conclusions.

We thus are now in a position to termmate our review of the Licensing
Board's order dismissing this proceedmg. That order is hereby afirmed.

Itis so ORDERED.

FOR THE APPEAL BOARD

[
C. Jean Bishop
Secretary to the Appeal Board-

.

gJ
'*

Yg.
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- Cite as 12 NRC 578 (1980) ALAB-621;..-,

UNITED STATES OF AMERICA
j . NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL PANEL.

Alan S. Rosenthal, Chairman

i in the Matter of Docket No. 50 445 OL

f 50-446 OL

TEXAS UTILITIES GENERATING
COMPANY, et ll.

(Comanche Peak Stoem
Electric Station, Units 1
and 2) November 24,1980

The Appeal Panel Chairman summarily dismisses as interlocutory the
appeal of an intervention petitioner, admitted by the licensing Board as a
party to the prme~iing from the Board's rejection of one of the
contentions advanced in connection with its intervention petition.

i
'

RULES OF PRACTICE: INTERLOCUTORY APPEAIS_

The Comnussion's Rules of Practice prohibit a person from taking an
interlocutory appeal from an order entered on his intervention petition;

; unless that order has the efTect of denying the petition in its entirety.10
I CFR 2.714a; Houston Iighting and Power Conpany (Allens Creek Nuclear
| Generating Station, Unit 1), ALAB-585,11 NRC 469 (1980), and ALAB-
i 586,1I NRC 472 (1980).
i

APPEARANCES

Mr. Rkhard L. Fouke, Arlington, Texas, for the intervenor, Citizens
for Fair Utility Regulation.

MEMORANDUM AND ORDER ,

Citizens for Fair Utility Regulation (CFUR) has been admitted as an
6tervenor in this operating license proceedmg involving the Comanche

(
s7s

.
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Peak nuclear facility. Although several ofits contentions were accepted by'
,

the Licensing Board as litigable, others were rejected.
CFUR now seeks to appeal the rejection of its Contention 4B. The

,

appeal must be summarily dismissed on the ground that it is unauthorized
by the Commission's Rules of Practice. In this regard,it is enough to repeat
what was said last July in response to the like endeavor of another

t
l

i intervenor in this proceeding to appeal from the rejection of certam of its
contentions:

'Ihose Rules do not permit a person to take an interlocutory appesi from an
order entered on his intervention petition uriless that crder has the effect of
denying the petition in its entirety.10 CFR 2.714a; Gulf States Utilities
Company (River Bend Station, Units I and 2), ALAB-329,3 NRC 607,610
(1976), and cases there cited.

ALAB-599,12 NRC 955 (July 3,1980), quoting from Hourton Ilghting and
Power Company (Allens Creek Nuclear Generating Station, Unit 1), ALAB-
585,1I NRC 469,470 (1980), and ALAB-586,1I NRC 472,473 (1980).'

Appeal dismissed.
It is so ORDERED.

FOR THE APPEAL PANELj.

CHAIRMAN

C. Jean Bishop
Secretary to the Appeal Panel

This action was taken by the Appeal Panel Chairman under the
authority of 10 CFR 2.787(b).

'As also pointed out in ALAB-599 (at fn.1), an intervenor in CFUR's situation must await the
rendition of the IJcenang Board's initial darisian. If dissatisfied with that dar**% an appeal

- can be taken from it under 10 CFR 2.762(a). One of the matters that can be raised on such an
appeal is whether the Imeing Board erred in repecung one or more of the appe!! ant's
contentions.

I

I

-r.
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Cite as 12 NRC 581 (1980) LBP-80-29

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Herbett Grossman, Esquire, Chairman
Dr. Richard F. Cole
Dr. J. Venn Leeds

}

In the Matter of Docket No. 50-264 CO
(Modification of Liconee)

,

WISCONSIN ELECTRIC POWER
COMPANY

(Point Beach Nuclear Plant,
Unit 1) November 4,1980

The Licensing Board denies: (1) a request for a hearing on a
confirmatory order issued by the Director of Nuclear Reactor Regulation j

~

placing certain limitative conditions on the operation of the facility, where '

the Commission expressly limited litigation to the issues identified in the
order and the petitioner failed to raise any contentions within the scope of |
the identified issues; and (2) alternative requests that a related question be )
certified to the Commission or that petitioners be permitted to file an ,

interlocutory appeal directly to the Commission.

ORDER DENYING HEARING
i

The Board has before it a request for heanng on a confirmatory order
amending an operating license by imposing certain limiting conditions on
the operations of the facility. The issue is whether a hearing should be
granted where the petitioner contends that the confirmatory order did not
go far enough to remedy the safety defects, but does not raise any litigable
issue that the remedies imposed would themselves cause injury to
petitioner's interests.

For the reasons discussed below, we deny the request for hearing.

h*

581 ]
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| STATEMENT

;B*.?
On November 30,1979, the Director of the OfIice of Nuclear Reactor

Regulation issued a Confirmatory Order amending " Facility Operating
s

I 14
License No. DPR-24" which permitted Wisconsin Electric Power Company
(the Licensee) to operate Point Beach Nuclear Plant, Unit I (the facility)
only under certain limiting conditions. 44 FR 70608 (December 7,1979).
The Order indicated that these additional operating conditions were
required to assure the safe operation of the facility because of a finding of
extensive general intergranular attack and caustic stress corrosion cracking
on certam of the external surfaces of the steam generator tubes.' It
permitted any person whose interest might be afTected by the Order to
request, within 20 days, a hearing limited to the issues of whether the facts
stated in Sections II and III of the Order (relating to the necessity for the
additional operating conditions, the imposition of the additional operating
conditions, and Licensee's agreement to these additional conditions) were
correct, and whether the Order should be sustained.

By letter dated December 17, 1979, Wisconsin's Environmental
Decade, Inc. (" Decade") requested a' hearing. The request was one in a
series of filings, meetings, Commission briefings and orders related to
question of steam generator tube integrity at Point Beach. The Licensee
filed a response in opposition to the request for hearing on December 27,i

j 1979._

Subsequently, on January 3,1980, the Director of Nuclear Reactor
Regulation issued an Order Modifying Confirmatory Order of November +

30,1979, by imposing additional limiting conditions reducing the operating
pressure in the primary system. 45 FR 2452 (January 11,1980). The
Modification Order was not served on Decade, which did not receive a
copy until its time for filing a request for hearing had expired. Tr.17-18,
26.2

On February 11, 1980, the Staff filed a motion to deny Decade's
request for a hearing on the November 29 Connrmatory On-der. Decade
filed a reply to the Staffs motion on February 22,1980. The Confirmatory

{ Order was again modifed on April 4,1980, and Decade requested a hearing

rThe additional operating conditions, for the most part, related to anain tests to be performed
by bcensee and certain measures to be taken, such as plant shutdown and tube plugging,

;

5 ,'

' dependmg on the results of the testing. Accompanying the Ccd- rwiy Order was a Safety
Evaluation Report, also dated November 30,1979, covenng those operating conditions and

- including a favorable mention of f ir*aaaa's proposed reduction in the operating temperature
'

|3 . . ., . Q of the hot leg of the reactor to retard leakage.
!#, a"Tr." references are to the transcript of the July 30,1900 prehennag conference. |

"-

.| % J|
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on that Modifying Order, as it had on the Confirmatory Order of
November 30,1979.8

By Order dated May 12, 1980, the Commission ruled on Decade's
,

request for a hearing on the November 30,1979 Confirmatory Order. It
directed the Chairman of the Atomic Safety and Licensing Board Panel to
empanel a Board to determine whether a hearing is required based on the
principles set forth in the Commission's Memorandum and Order in Public
Service Company ofIndiana (Marble Hill Nuclear Generating Station, Units
1 and 2), CLI-8010,11 NRC 433 (1980). It further ordered that, if the
Board determined that a heming is required, the Board conduct an
adjudicatory hearing solely on the issues identified in the Confirmatory
Order.'

On May 15,1980, this Board was designated to rule upon Decade's
request for hearing and to preside over the proceedmg in the event that a
hearing were ordered. It issued an order scheduling a prehearing conference
for the purpose of considering all requests for hearings in light of the
Commission's May 12, 1980 Order, discuss specific issues that might be
considered at an evidentiary hearing, and consider possible further
scheduling in the proceeding.5 The Order provided for Decade's fding a
supplement to its petition no later than 15 days prior to the conference to
include a list of specific contentions sought to be litigated in the proceedmg.
The Licensee and Staff were requested to fde responses to any supplemental*

petition prior to the conference.
In compliance with the Board's Order, Decade fded on July 15,1980 a

document entitled " Petitioner's Prelimmary Contentions Made Prior to
Discovery and Cross-exammation." An examination of that document and
Decade's request for hearing on the November 30, 1979 Confirmatory
Order, fded on December 17,1979, reveals that all of the issues raised relate
to the alleged inadequacy of the remedies proposed in the Order. Decade,
readily admits (Tr. 34-35,82) that it has raised only issues for litigation to
the effect that the Confirmatory Order did not go far enough in remedying
the steam generator tube degradation problems and that more drastic
remedies are necessary. Because of the apparently critical absence (under

*Although not part of the niings in this procee&ng, Decade also med a petition for entry rf an
order to show cause to enjoin Ucensee from reopemag the facility at the end ofits refbehag
cycle then in progress, dated November 14,1979, and a similar petition for order to show

. cause, dated March 14,1900. These petitions were denied ly Director's h under 10r
CFR 2.206 dated November 30,1979 and June 10,1900, respectively.
*Although the Commamon's May 12,1900 Order noted (p.1) that the Co=== mon had before
it a request for hearing on two orders (presumably the November 30,1979 and April 4,1900
Orders),it referred to the Board (p. 2) only the request on the Novesaber M 1979 Order.
FThe pret.eanng was held at 9:30 a.m. on July 30,1900 at the Carlton Motel,1515 Memonal

~

i

Drive,Two Rivers,Wisconsm 54241

583
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Marble Hill, supra, died below)in Decade's pleadings of any litigable,

?; d-
. ,:~ '

-
! contentions alleging injury from the remedies imposed by the Director's

,. | Orders, and Decade's concessions to that effect, it was not considered
% A necessary at the prehearing conference to discuss the particulars of each
47 - O contention.Tr. 91.

However, in its February 22, 1980 reply to the Stafi's motion in
opposition to Decade's request for hearing, Decade raised an issue - not to
be litigated, but for the purpose of supporting its standing in this
proceedmg - that alleges potential harm from one of the operating

} conditions resulting from the Confirmatory Order. In lowering the
| operating temperature of the hot leg of the reactor, as proposed by Licensee

and incorporated in the Safety Evaluation Report of November 30,1979
accompar.ying the Confirmatory Order, the steam pressure was reduced,
increasing the differential pressure between the priniary system and the
steam pressure, and increasing the stress across the tubes. This aggravated
the leakage problems and required a compensating reduction in primary
pressure, which Licensee instituted and which was incorporated as an
additional operating condition in the January 3,1980 Modifying Order.
However, this reduction in primary pressure adversely affected the
departure from nucleate boiling ratio (DNBR), which is the potential harm
alleged by Decade, even thcugh the Staff and Licensee insist (Tr. 40,85-86;
Safety Evaluation Report, January 3,1980) that the DNBR margin is well
above the safety limits because of certam compensating measures pre-,

scribed in the January 3,1980 Order. Decade confirms (Tr. 16-17, 34-35)
'

_

I that it does not intend to litigate this issue but raises it merely to support its
standing to intervene by showing a potential injury from the Confirmatory
Order itself, and not merely from the proposed remedies' not going far
enough to alleviate the safety problems.

At the time of the prehearing conference, Decade had not yet filed an
indication that any ofits members resided in the immediate geographic area
of the facility and had authorized Decade to represent him in the
proceedmg. Decade agreed to file the requisite statement within a week
after the conference, and Licensee indicated it would interpose no objection
on grounds of late filing. Tr. 92-93. Affidavits complying with the
requirements of representation and authorization were duly filed on August
1,1980, and the Board accepts them as complying with the requirements of
the regulations.

Although Decade was the sole petitioner to file a request. ar hearing, at
the prehearing conference a representative from the State of Wisconsin

a. . y -

appeared and fded with the Board a petition for leave to participate as an"
Interested State pursuant to 10 CFR 2.715(c). Tr. 7. It further requested (Tr.

h ' J' 7-8; Petition, p.1) that the Board grant the heanng requested by Decade or,
:4 i

;

. , , . E

*
|

-
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in the alternative, certify the matter to the Commission for another
decision, btt took no position with regard to the merits of Decade's
contention and did not want its petition considered as filed by a party

,

!p
under 10 CFR 2.714. Neither the Licensee (Tr. 9) nor the Staff (Staff
Response to Petition of the State of Wisconsin, August 13,1980) objects to
Wisconsin's appeanng under 2.715(c) if a hearing is granted ia this
procecdag. But, like the Board, they do not consider Wisconsin's petition
as initiating a request for hearing. Since we are denying Decade's petition
for the reasons discussed below, Wisconsin's petition is also being denied. ,

Decade's Position
In support ofits position that a hearing should be held, Decade argues

that Marble Hill supra, and the Commission's May 12,1980 Order in this
case were incorrectly decided under 189 of the Atomic Energy Act and the
case law interpreting " interest" in determimng standing, which Decade
insists t.hould encompass injury that may result from inaction of the agency
(Tr. I1,27); that even if Marble Hill were correct, it should not apply to this
p.oceeding because the Confirmatory Order of November 30, 1979
permitted a resumption of operations when the plant had been shut down
under verbal orders from the NRC not to reopen the plant without written
authorization (Tr.12); that the Confirmatory Order is not an enforcement
order as in Marble Hill to which the Comminion's narrow interpretation of

_

standing applies (Tr. 26-27, 74-75); that the November 30 Order did cause
Decade an injury in fact in that it resulted in a change to a lower pressure in
the primary system which adversely affected the departure from nucleate
boiling ratio, this lower pressure being reflected in the January 3,1980
Modification of Confirmatory Order (Decade Ans. to Staff Opp, to
Hearing, February 22,1980, pp. 3-4; Tr.13,15-16,60-61); and that, even if

g a hearing is not required as a matter of right, the facts compel such a
hearing as a matter of discretion to answer the major unresolved safety
questions regarding the tube degradation problem (Decade Ans. to Staff,
February 22,1980, p.6). The latter request, for a discretionary hearing, was
directed to the Commission prior to its May 12,1980 Order, not the Board.
However, the State of Wisconsin supports (Tr. 55-57) the right of the Board
to offer a discretionary hearic3 once the Board determines that Decade has
standing, as Wisconsin insists it has on the basis of the safety issue arising
from the decrease in pressure that Decade has raised for standing purposes.

I 'Itt IJeensee's and Staff's Position
The Licensee (Licensee's Response to Decade Contentions, July 28,

1980, pp. 4-7) and StafT(StafT Motion to Cnmmmion, February 11,1980,|

,

[
PP. 4-7; Staff Statement on Standing and Supplemental Petition, July 25,

!
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1980, pp. 3-1I) challenge Decade's standing on the basis of the Marble Hill_ . .,

rationale that only an injury that arises from the conditions of the Order;

and not from the allegation that the Order does not go far enough, can
(" I serve as a foundation for standing. Decade does not dispute (Tr. 34-35) that

the issues raised in its contentions are based upon the Confirmatory Order's,

not going far enough, rather than that the restrictions imposed in
themselves cause harn. The possible injury from the reduction in pressure's
adversely affacting the departure from nucleate boiling ratio was conceded
by Decade (Tr.16-17) as raised only to show possible injury to supply a
foundation for standing, but not as a litigable issue in the proceeding.
Decade insists (Tr. 62, 75) that, although the reduced pressure issue is a
legitimate one, Decade cannot raise it as a contention due to a lack of
resources which requires it to concentrate only on its fundamental concerns
regarding the tube degradation problems.

Licensee confesses confusion (Tr. 35-37) over Decade's assertion of the
reduction in pressure issue for purposes of standing but not as a litigable,

issue in the proceeding, a litigating posture which Licensee considers
frivolous (Tr. 63-64). The Licensee and Staff further contend that Decade's
reliance upon that reduced pressure issue is misdirected because the
decrease in pressure was not a direct result of the November 30
Confirmatory Order, but only incidental to it; it was directly related only to
the January 3,1980 Modification Order on which Decade did not file any
petition, and, in any event, the reduction in pressure was a self-imposed
restriction by the Licensee within already authorized limits and not-

compelled by the Staff. Tr. 36,38,40,52-53,73-74,86-87.
In their view (Tr. 30-31, 38, 44-47) an enforcement-type proceedmg

such as a confirmatory order proceeding is not the proper forum for a
petitioner to assert that the Order does not go far enough. A petitioner
making that contention has recourse to the Commission via a 10 CFR 2.206
petition and, ifit is denied by the Director and Commmion, has recourse to
the courts. A Notice of Opportunity for Hearing on a confirmatory order is
designed for the Licensee or someone else aggrieved by the action. It should
not be utihzed to " force-fit" into the proceeding a petitioner who contends
the Order does not go far enough. The proper recourse for such a petitioner

,

is either a 2.206 petition or a generic rulemaking proceeding, which Staff !

contends (Tr. 83-84) would be the proper forum for a hearing on the steam |

generator tube problems raised by Decade.
The Licensee (Tr. 31, 87) and Staff (Tr. 51) deny Decade's contention

that a confirmatory order is not an enforcement order to which the
i limitations on standing enunciated in Marble Hill apply. To therry
| revocatians, suspensions, and modifications of licensees, including those

initiated by the Licensee and confirmed by order of the Commission, are all
,
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types of enforcement proceedings in which the alleged injury to the
petitioner must arise from the actions taken, not from the allegation that the
Order should have gone further.

,m

OPINION

'Ihe November 30,1979 C- - y Order
We are not unimpressed with Decade's position that " standing" has

not been limited by the courts to allegations ofinjury in fact resulting from
the action complained of, but also includes allegat;ons of agency inaction in
the subject area. Nor do we consider frivoloas, Decade's raishig the
prospect of an injury in fact from an issue it raises for purposes of standing,
which it does not desire to litigate. We note that petitioners have been given

; standing in the past on the basis of allegations of injuries that were
unconnected to contentions they raised. See, e.g., Gulf States Utility
Conpany (River Bend Station, Units I and 2), ALAB-183,7 AEC 222,226
fn.10 (1974), where a petitioner was given standing on the basis of an
alleged injury from the consequences of a Class 9 accident although the
contentions admitted by the Licensing Board were unrelated to the
consequences of any kind of acciden't.

f Nor, for that matter, do we accept without question the proposition put
forward by the Staff and Licensee that an incidental result of a'

~

confirmatory order (operation of the primary system at a reduced pressure
v hich may have a potentially injurious effect) cannot serve as a basis for
standing because it was not directly required in the Confirmatory Order,
was covered in a subsequent order on which no hearing was requested, and
was within the existing authority of the Licensee.

Be that as it may, we need not reach the question of standing in order
to decide whether a hearing should be granted to Decade. As we read the
Marble Hill opinion and the Commnaion's Order of May 12,1980 in this
proceeding, the Commission has already directed the result of dismissing
the petition and has left us with what amounts to a ministerial act in
ordering it. In Marble Hil4 in determining that the petitioners did not have
standing, the Commission approved the terms of the Director's enforcement
order restricting the scope of any hearing to the facts underlying the
imposition of the enforcement remedies ordered and the question of
whether the enforcement order should be sustained. It specifically prohibit-

| ed going beyond the remedies proposed to a consideration of additional or
| more drastic remedies.,

Although Decade raises an interesting question of whether a confirma-
! tory order is in the nature of the enforcement order considered in Marble<

Hill, that question is academic in light of the Commiazion's declaration in

.
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_ its May 12,1980 Order that this Board apply the pnnciples of Marble Hill

! to this proceeding and restrict an adjudicatory hearing solely to the issua
j identified in the confirmatory order (which was worded almost identically,

|
to the Marble Hill enforcement order in limiting the scope to the truth of
the facts set forth underlying the remedies proposed and the question of,

whether those remedies should be sustained). As the Comminion pointed
out in Marble Hil4 there is amplejudicial precedent for the Commission to
limit the scope ofits enforcement proc-lings from including a consider- '

ation of more drastic remedies. It has chosen to do so and has provi< led a
separate procedure under 10 CFR 2.206 for interested persons to seek
enforcement actions beyond those proposed by the Staff. While Decade
may question the wisdom of that procedure by which the Director of
Nuclear Reactor Regulation decides on the enforcement remedy, the scope
of any hearing that might be held on that remedy, and the granting of
requests for action under 2.206 which question the sufficiency of the
remedy, the Comminion has approved that procedure in Marble Hill and
its May 12,1980 Order in this proceedmg under its unquestioned authority
to do so. .

In view of the fact that Decade admittedly has not raised any issue for
litigation within the scope of the E irector's Order (Le., which challenges as
injurious the remedies proposed by the Director), the petition must be
dismissed whether or not Decade can support its standing to intervene.
Decade has failed to raise a specific aspect of the subject matter of the
proceeding, as defined in the Director's Order and approved by the*

,

Commission, that could qualify it to intervene under the requirements of 10
CFR 2.714(a)(2).

Simdarly, although the State of Wisconsin has suggested a =*ehaniam
for granting a hearing, by deciding the issue of standing in Decade's favor
and acce),'ing the tube degradation issues as a matter of the Board's
discretion, in its May 12,1980 Order in this proceedmg the Comminion has
precluded such an exercise of discretion by , instructing the Board that any
adjudicatory hearing that might be held be conducted " solely on the issues
identified in the [ Confirmatory] Order."

he January 3,1980 Modfle= dam of ConArmentory Order
! We need also consider the extent to which this Board may consider the
I January 3,1980 and April 4,1980 modification of confirmatory order.He,

! Licensee and the Staff object to the Board's considering a hearing on the
'

i January 3,1980 Order because Decade has not petitioned for a hearing on
! that Order. Tr. 23,64-65. Moreover, the Staffinsists (Tr. 23-24,65-66) that

the January 3,1980 Order, while styled as " modifying" the November 30,

i
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1979 Confirmatory Order, did not acturtly do.so and only imposed an |
'

additional restriction that was unrelatt.d so the November 30,1979 Order.,

'

Decade counters that it never filed a request for a hearing on the January
3,1980 Order because it received that Order after the time for filing a
petition had expired. Tr. 24-25,26. It condemns (Tr. 25) as " egregious" and
an " affront against the citizens of Wisopsin" the Stafl's failure to serve it

; with a copy of the January 3,1980 Order, considering Decade's intensive
l involvement in bringing the steam generator tube problems to the attention

of the Stafr and public, a grievance with which the Board has considerable
! sympathy.* We think the Staff and Licensee would do well to reread

Carolina Power and Light Company (Shearon Harris Nuclear Plant, Units 1,
2,3 and 4), ALAB-184,7 AEC 229,237 (1974), regarding the considerations
of fairness that require the giving of notice of significant developments
within the regulatory framework to parties who are already involved with
the reactor in the regulatory process. Nevertheless, because Decade has not
filed a petition for hearing on the January 3,1980 Order, even belatedly,
nor raised any issues (except with regard to standing) that might be
considered as arising from the January 3,1980 Order, that Order is not
before the Board for consideration.

We do not intend to suggest that the Board could not consider any issues
raised by petitioner in its request for a hearing on the November 30,1979
Order as they might have been affected by the January 3,1980 Order, or

~

; even issues that might have arisen from the January 3rd Order to the extent
that they relate to the November 30,1979 Order. Indeed, for the Board to
consider the Director's remedies in their original form after they had been
modified would reduce a hearing to a consideration of hypotheticals.
However, we need not decide that question because Decade has not raised ,.

any issue for litigation within the scope of the November 30,1979 Order or
the January 3,1980 Order either in its pleadings on the November 30,1979
Order or by any belated petition for hearing on the January 3,1980 Order.

He April 4,1980 Modification of Connnmotory Order
Decade filed a formal petition for hearing on the April 4,1980

Modification of Confirmatory Order, which the Director of Nuclear
Reactor Regulation recommended to the Commission be referred to this

* Decade hadsubmitted formal fdings to the Co===an regarding the steam generator tube
degradation problems prior to the issuance c,f the January 3,1900 Order on November 14,
1979; November 26,1979: November 28,1979, December 12,1979 and Deceanbe+ 17,1979.
He November 28, 1979 filing was directly related to the proposed reduction ia operating
pressure which was the subject of the January 3,1990 Order. On January 2,1900, the day
before the Order was issued, Decade had participated in a conference before its 'a== -r
era at which the proposed reduction in operating pressure and its potratiaHy adverse
consapences were discussed.

s
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Board for consideration in conjunction with the consideration of the ;

,
November 30,1979 Order. No action has been taken. Decade vigorously |

| objects (Tr. 20; Decade letter to Conumssion, July 26,1980) to any
summary referral of that request for hearing by the Conur.ission to the
Board or the Board's consideration of that request on its owa volition, that
might avoid a formal vote on that request by the Corranission (which
Decade speculates might be favorable to it because of 'he change in the
make-up of the Couunission). The Licensee apparently (Tr. 20-23) would
have no objection to our considering the request for hearing on the April 4,
1980 Order but recognizes that the request is not before the Board and
could not be considered over the objections of any party. The StafT(Tr. 23)
would have no objection to our considering the request on that April 4,
1930 Order pending some kind of subsequent referral from the Comma-
sion.

As with regard to the January 3,1980 Order, the Board does not have
before it any litigable issues arising from the April 4,1980 Order that are
within the scope of the November 30, 1979 Order, nor any request for;

I hearing on the April 4,1980 Order that has been referred to us.
! Consequently, we cannot consider the April 4,1980 Order.

He August 8,1980 Authorizatice to Restart
By letter to the Board dated August 26, 1980, Decade requested

permission to supplement its previous fdings in support of an adjudicatery
hearing based upon new information, which it relates in the letter,'

.

pertaining to the Office of Nuclear Reactor Regulation's authorizing the
resumption of operation of the facility after an inspection conducted in

, accordance with the April 4,1980 Modification Order. Decade complains
that the authorization to restart was not issued by an order providing an
opportunity for an adjudicatory hearing, but only by a letter dated August
8,1980, which procedure Decade contends constitutes an admission that
the prior orders should have permitted an intervention by persons
comp 1 mining that more drastic remedies were necessary. Staff and Licensee
respond by indicating that an order was not necessary for the action taken,
which did not entail additional conditions; that the written authorization,

was in accordance with the terms of the April 4,1980 order; and that the
Staff did not change its procedures by the issuance of the written
authorization without order, as contended by Decade, so as to concede
Decade's legal arguments.

We do not see how any alleged change in staff procedures subsequent to:
'

the issuance of the November 30,1979. Order can affect our disposition of
the request for heanng on that Order. At most, the Augua 3,1980i

authorization could affect only issues arising from the April 4,1980 Order

h. 590
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! to which it wu related and over which the parties have agreed we have no
jurisdiction. Consequently, the August 8,1980 authorization to restart
cannot affect this proceeding.

..

Decade's Request for Certincation or '-' -k- -- y Appeal
Finally, Decade moves in the alternative (Decade Motion, July 30,1980;

Tr. 91-94), if we should deny the request for heanng, for an order certifymg
to the Commission the question of whether the opinion in Marble Hill
should be rejected and not applied to this case or, in the further alternative,
if certification is also denied, for an order permitting Decade to file an
interlocutory appeal directly to the full Cn==i=* ion. Decade piemises its
motion on the change in the make-up of the Comminion which resulted
when Commissioner Kennedy's term expired on June 30, 1980, and the
resulting two-two line-up among the Comminioners who had voted on the

'
Marble Hilland May 12,1980 Orders.

As pointed out by the Board (Tr. 95) and verified by the Staff (Staff
Response, August 22,1980), a certification to the Comminion would go
first to the Appeal Board under the specific delegation of 10 CFR
2.785(b)(1), the procedure that Decade attempts to' avoid. Furthermore, a
denial of the petition is not an interlocutory order, but a final one, to which
an appeal can be taken immediately to the Appeal Board. Consequently, a
certification to the full Comminion by this Board would have no practical-

effect because a direct acceptance by the Comminion would be contrary to
its procedures.

Of equal in:portance, Decade's suggestion that this Boe.rd go behind
the Commission's Order of May 12,1980 to question the current make-up
of the Comrmssion and the possibility that it might reverse its position, is
improper. We are bound by the Msy 12,1980 Order and cannot speculate
on the views of individual Commist.icners that might presage a change in
Commission policy.

CONCLUSIONS

For the reasons stated above, Decade's petition for hearmg on the
November 30,1979 Confirmatory Order is denied In view of the fact that,

no issues h.a been raised on which a hearing may be held _ either in
Decade's petitir n or supplemental contentions or in the State of Wiscon-
sin's petition fer leave to participate as an Interested State filed on July 30,
1980, Wisconsin's petition is denied

Decade's request for certification to the Cn==i==lan or for permission
to file an interlocutory appeal is also denied

591
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Under 10 CFR i 2.714a(a), petitioners have ten (10) days after service

j of this Order to appeal to the Atomic Safety and Ucensing Appeal Board.
'

Board members Dr. Richard F. Cole and Dr. J. Venn Leedsjoin in this
Order.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

Herbert Grownan, Esq., Chairman
Dated at Bethesda, Maryland
this 4th day of November,1980.
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Cite as 12 NRC 593 (1980) DD-80-32
~

UNITED STATES OF AMERICA
-- NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

1

|
Harold R. Denton, Director

in the Matter of Docket No. 50-237
50249
50-254

| 50-265

(10 CFR 2.206)
|

COMMONWEALTH EDISON
COMPANY

(Dresden Station, Units 2
and 3) (Quad Cities

}
Station, Units 1 and 2) November 26, 1980

|*

} He Director of Nuclear Reactor Regulation' denies a petition under 10

) CFR 2.206 which requestedthat the Commiuion' shut down Dresden Station
Unit 2 and 3 and Quad Cities Station Units I and 2 until scram discharge
volume monitoring equipment is installed. The licensees were required by
Commission Order to install such equipment by December 1,1980.

DIRECTOR'S DECISION UNDER 10 CFR 2.206

By petition dated October 24,1980, Ms. Catherine Qui;;g, on behalf of
Pollution and Environmental Problems, Inc. requested, pursuant to 10 CFR

! Section 2.206 of the Commission's regulations, that the Comminion
immediately shut down the Dresden Station Units 2 and 3 and Quad Cities
Station Units 1 and 2 until " essential scram discharge volume monitoring
equipment" is installed (Petition, p.1). His equipment was the subject of
an October 2,1980 " Confirmatory Order" sent to Commonwealth Ed'. son
Company (licensee) which required that the equipment be in place by

I December 1,1980; in the interim period between October 2 and December
! 1, the licensee was ordered to increase surveillance of the scram discharge

volume (SDV) water level to at least once per shift.
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Ms. Quigg's petition contends that the health and safety of the citizens of
Illinois and neighboring states are endangered as long as the Dresden and

'~

Quad Cities reactors are permitted to operate without the required scram
discharge volume monitoring equipment. Her concern stems from an event
at the Browns Ferry Nuclear Station on June 28, 1980 involving the
accumulation of water in the SDV and action taken by the NRC
subsequent to that event. Her argument is that the interim monitoring
program, referred to above, which has been implemented at the Dresden
and Quad Cities Units as a result of the October 2 " Confirmatory Order"is 1

not sufficient to prevent an occurrence similar to the Browns Ferry event. ;

nat argument is based upon concerns expressed in a memorandum dated i

August 18,1980 from Carlyle Michelson, Director of the NRC Office of |
Analysis and Evaluation of Operational Data, to me as Director of the
NRC Office of Nuclear Reactor Regulation. (Petition, pp.1-2)' In ligitt of ).

the Michelson memorandum, and since the Dresden and Quad Cities
reactors are subject to the same type of event as occurred at Browns Ferry, |

| Ms. Quigg requests that they be shut down immediately until continuous
monitoring of their SDV is implemented on December 1.

He Staff has evaluated Ms. Quigg's concern that the SDV cannot be
properly monitored prior to installation of continuous monitoring equip-
ment on December 1,1980. For the reasons set forth below, I find that the
interim procedures specified in the October 2,1980 Confirmatory Order are_

suflicient to insure that continued operation of the Dresden and Quad
Cities units until December 1,1980 will notjeopardize the public health and
safety.

II.

As Ms. Quigg's petition correctly indicates, the cause of failure to
automatically scram at Browns Ferry was the presence of residual water in
the SDV which reduced available free volume for the scram discharge water
and inhibited control rod insertion. As a result of that event, the NRC
issued Inspection and Enforcement Bulletin 80-17 (IEB 8017) on July 3,
1980. Rat bulletin described actions to be taken by all licensees of
operating General Electric designed BWR reactors, including the Dresden
and Quad Cities units. Among the actions described in the bulletin were (1)
performance of surveillance tests to verify the absence of residual water in
the SDV and associated piping, and to verify that the SDV vent valves are
operable and the vent system free of obstruction (2) verification at the,

conclusion of the tests, and after all scrams, that all vent lines in the SDV

i i
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3 J- ~ are functional and the SDV is free of residual water, and (3) implementa-
tion of surveillance procedures such that the SDV is monitored daily for

; . residual water. In addition to imposition of bulletin requirements, proce-
?..." dures in the event of scram failure were reviewed to assure that adequate

measures to safely shut down are available.
Additional actions were requested in supplements 1,2 and 3 to IEB 80-

17, dated July 18, July 22 and August 22,1980, respectively. In particular,
item B.I of supplement I requested that licensees install a system to
continuously monitor water levels in all SDV's, providing continuous
recording alarm functions in the design. In addition, supplement I
requested a firm commitment for an installation date, and a commitment to
provide equipment changes and/or surveillance requirements in addition to
those now in efTect that will provide adequate assurance of SDV operability
in the interim until installation is complete. Supplement 2 required
modifications to the v:nt system to assure continuous system venting.

Commonwealth Edison Company's response to Supplements I and 2,
dated August 15, 1960, was unacceptable in that it did not provide an
acceptable date for installation for the continuous monitoring system. In
view of the fact that IEB 80-17 and its supplements were issued to elicit
from licensees measures which would provide assurance of continued safe
operation during the interim period until an ultimate resolution could be
achieved by changes in system design and operating procedures, and in
view of the Commonwealth Edison Company's unacceptable response to

~

that bulletin, the NRC issued the above-mentioned October 2,1980

g " Confirmatory Order." In that Order, the NRC staff concluded that
particular criteria must be satisfied in order to provide adequatejustifica-
tion for continued operation. These criteria (1) reflect the NRC judgment
that continuous monitoring of the SDV, with appropnate indication and
alarm in the control room, should be completed by December I,1980, and
(2) require that until installation is completed and the equipment is
operable, surveillance checks of the SDV should be made at least once per
shift whenever the reactor is critical.

Petitioner apparently does not reahze that the concern she has expressed
in her petition regarding the propriety of the interim measures required by
the October 2 Order was taken into consideration prior to the issuance of
that Order. As her petition correctly states, the Michelson memorandum
dated August 18, 1980 raised a question regardmg the potential for
unacceptable interaction between the control rod drive system and the

.1
- nonessential control air system at the Browns Ferry Station. In this

postulated event, a slow loss of control air pressure to the scram discharge

Q valve actuators could allow the valves to drift open as air pressure

K. 2 decreased. Possible in-leakage might partially fill the SDV in a matter of
a

E
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. _ , . minutes without sny indication of SDV header fill. Since the SDV headers,
- which are connected with the instrument volume by a two-inch pipe, have a- ,

'

drain rate that is less than the instrument volume drain rate, such in-leakage,

; might go undetected by the existing alarm or scram instruments. Thus, )
! failure in the nonesssntial control air system and resulting degraded air

-

,

! pressure cott!d result in a significant and undetected increase in SDV in-
leakage and could lead to a loss of scram capability.

As Ms. Quigg also cdtrectly notes, a memorandum dated August 22,
1980 from Denwood Ross, Director of the NRC Division of Systems

! Integration to me, comments that "this postulated scenario, while unlikely,
-

'

has generic implications because the majority of the operating BWR's have
hydraulic configurations similar to the Browns Ferry Plant." Accordingly,
Mr. Michelson's concern was reviewed and addressed in Supplement 3 to
IEB 80-17 which was issued on Atgust12,1980. Supplement 3 states, in
pertinent part:

NRC staff evaluation of a potenti I single failure mechanism of the control
rod drive control air system has identified the need for licensee actions in
addition to those requested by IEB sc.17 and supplements I and 2.

...[The concern] involves gradual or potential loss 'of control air system
pressure, which could cause partial opening of scram outlet valve without
rod motion.

Supplement 3 states further that licensees should, within five days, verify-

that procedures are in effect to:

Require an immediate manual scram on kN control rod drive a:rI a.
- pressure with a mmimum of 10 psi margin above the operang pressure of the

scram outlet valves.

b. Require an immediate manual scram in event of(l) multiple rod drift in
alarms or (2) a marked change in the number of control rods with high
temperature slarms

From our reading of Ms. Quiggs' petition, the petition appears to have
been filed without knowledge or recognition of the provisions of Supple-
ment No. 3 of IEB 8017 which address Ge concerns expressed in her
petition. I believe the administrative procedures required by Supplement

-No. 3 provide an effective basis for continued safe operation of the plants
until additional rcmedial measures are in place. For ce long term,

| ; additional plant mcdifications to prevent unacceptable interactions be-
'

-

t tween the control rod drive and non-essential control air systems are under,

! current review.
; . .. ,
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Based on the foregoing I have determined that there is reasorable
"

assurance Dresden Station Units 2 and 3 and Quad Cities Station Units I
and 2 can continue to operate without undue risk to the public health and
safety prior to the installation of continuous SDV monitoring equipment on
December 1,1980. Consequently, Ms. Quigg's request for an order to
immediately shut down the named facilities is denied.

A copy of this decision will be placed in the Commmion's Public
Document Room at 1717 H Street, NW., Washington, D.C. 20555 and in
the local public document rooms at the Morris Public Library,604 Liberty
Street, Morris, Illinois 60451 (for the Dresden Station) and the Moline
Public Library,50417th Street, Moline, Illinois 61265 (for the Quad Cities
Station). Additionally, a copy of this decision will be filed with the
Secretary of the Commasion for review by the Commmion in accordance|

with 10 CFR Section 2.206(c) of the Commission's regulations.

Harold R. Denton, Director
Office of Nuclear Reactor
Regulation

'

Dated at Bethesda, Maryland-

this 26th day of November,1980. -

I
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Cite as 12 NRC 598 (1980) DD 80-33,.

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

'
. OFFICE OF NUCLEAR REACTOR REGULATION

Heroid R. Denton, Director
4

in the Metter of Dochet No. 50389
! (10 CFR 2.206)
l

FLORIDA POWER AND LIGHT
COMPANY

(St. Lucie Nuclear Power
Plan', Unit 2) November 28,1980

He Director of Nuclear Reactor Regulation denies a request under 10
CFR 2.206 that the Commission take action to permit consideration of
" Class 9" accidents at the St. Lucie Unit 2 plant.

NEPA: SEVERE ACCIDENT CON,SIDERA'I1ONS RULES OF
PRACI1CE: REOPENING OF PROCEEDINGS_

As provided in the Commiuion's June 1980 " Statement of Interim
Policy," the StafT will not take action to reopen past NEPA reviews in
response to a petition under 10 CFR 2.206 in the absence of a showing of
"special circumstances."

DIRECTOR'S DECISION UNDER 10 CFR 2.206

On February 14,1980, the Atomic Safety and Licensing Appeal Board
referred a motion to the Director of Nuclear Reactor Regulation for
consideration under 10 CFR 2.206. The motion, filed by Martin H. Hodder
and Terence J. Anderson on behalf of the intervenors in the St. Lucie Unit
2 construction permit proceedmg, asked the Appeal Board to include
consideration of " Class 9" accidents at the St. Lucie facility with the
ra'a=ining matters in the proceedmg. He request was based on the

i
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Commission's decision in Ofshore PowerSystems,' which the petition
ers construed as changing the Comnussion's general policy against
considering the consequences of Cass 9 accidents in individual licensing
proceedings. Except for two issues which the Appeal Board found unrelated
to the entironmental consequences of Class 9 accidents, the construction
permit proceeding had been concluded before this agency and the federal
courts.2 He Appeal Board dismissed, therefore, the petitioners' motion for
want ofjurisdiction and referred the motion to the Director of NRR of
consideration as a petition under 10 CFR 2.206.2

When the petitioners fded their motion with the Appeal Board on
December 12,1979, the Commission's policy on consideration of"Oass 9"
accidents was in a state of flux. The term " Gass 9" accident had been used
by the Commission in a proposed rule which would have added an Annex
to Appendix D of 10 CFR Part 50 to establish the manner in which various
categories of accidents should be taken into account in the environmental
review for a nuclear power plant.* He "Cass 9" category, which included
the most serious accidents, was generally not required to be analyzed in
environmental reports and statements under time proposed Annex. He
proposed Annex was adopted as interim guidance until the Comminion
took further action to finally adopt or reject the Annex.

In September 1979, the Commission issued a decision in ogshore Power
Systems in which it announced its intention to complete the rulemakmg.

begun by the Annex and to reexamine the Comminion's policy on accident
considerations.s The Commission asked the NRC stafT to provide recom-
mendations on changes to the Annex's guidance and to identify individual
cases in which the staff believed the environmental consequences of Oass 9
accidents should be considered.' The petitioners here. :elying on the
Ogshore Power Systemr decision, asked the Appeal Board to take several

f actions in response to the petitioners' motion. These actions are summa-
,

'Ogshore Powr Systenu (Floating Nuclear Power Plants), CLI-79-9,10 NRC 257 ( 979).
rihe Lacenang Board had authorned usuance of the permit to construct St. Lucie Unit 2 ic
1977, an action that the Appeal Board later approved. LBP-77-27,5 NRC 1038, afd ALAB-
435, 6 NRC 541 (ly/7), as modfied by Appeal Board Order of October 28,1977. The
Co==- dochned to review the Appeal Board's decmon, thereby makmg it the 8inal action
of this agency. The Amq was upheld on judicial review. Nodder v. NAC Se9 F.2d 1115
(D.C. Cir.1978) (decimon without pubhshed opuuon), cert. denied 444 U1829, reAsarug
dmied 444 U1974 (1979). 'Ibe District of Columbia Circuit's unpublished memorandum is
reproduced at 13 Environ. Rep. (BNA) II (1978). The intervenors' unsuccessful appeal was
based in pan on the NRC's refusal to consider C3 ass 9 accadents at the St. Lucie site.
sALAB-579,1I NRC 223 (1900).
<ensidrration ofAccidats in L , ' ^ ^'n ofthe NationalbironmentalPokey Act of1969,
36 FR 22:51(197i).
8CLI-79 9,10 NRC 257,262(1979).
W at262.
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rized in the petitioners' answer to the NRC staffs and the licensee's replies.

to the petitioners' original motion:j

"[1]ntervenors submit that the Appeal Board should enter an order:
%

I. etsying completion of these prMgs until the C==i=* ion has '

received and acted upon the staffs recommendations with respect to
class 9 accident consideration at the St. Lucie site or has adopted a new
generalpolic}; -

2. directag the staff to ,sdvise the C==i= ion within 30 days of the
reasons why it believes the consequences of class 9 accidents should or

i should not be considered in this case and granting the other partaes 30,

days after that advice is given to submit their views on the question toi

the ==i= ion: andc;

!
3. certif to the e==i= ion as major and novel the question of the I

stan ds to be applied by the staffin determuung in which ' individual
cases the environmental consequences of Class 9 accidents should be
considered,' the procedures by which sucti staffduerminations are to be
reviewed, and how the C==i= ion's order in Ogshore is to be
implemented."?

' The Appeal Board effectively disposed of the petkioners' request to stay
further proceedings when it declined jurisdiction over the matters raised in
the motion. The Appeal Board saw no direct link between the Class 9 issue
and the two pending matters in the St. Lucie proceedmg and, therefore, the
Appeal Board found that it codd not accede to the petitioners' request to
take up the Clasa 9 issue. In the absence of some direct relationship between5

*

the Class 9 issue and the issues which remained for disposition in the
proceedmg, the Class 9 issue could not be reintroduced into the proceedmg,
and it would be inappropriate as well as beyond the Appeal Board's
jurisdiction to stay the remaining proceedmgs until the Cass 9 issue had
been resolved.

The issue left for resolution in this decision under 10 CFR 2106 is
whether any action shold be taken to reopen at this time the C;.ss 9 issue
with respect to St. Lte?e Unit 3. Since the petitioners filed their motion
before the Appeal Board, the Comminion has announced a revised interim
policy on accident considerations in environmental reviews.' In its new
interim guidance the Commission withdrew the proposed Annex and
provided guidance on accident considerations in NEPA reviews in licensing
proceedings where a final environmental statement has not been issued.
Under the C== inion's new guidance, environmental impact statements
for on-going and future NEPA reviews will give consideration to a broader

%tmeeer's Rnp& to FPL's omd the NRCStafRepome at 18 19.
'Naclear Power P& sit AceMont CauMarudasar asider rat Nadmenf Em#esanusuraf PaAiry Act of
1969,45 FR 40101 (June 13,1900).

J
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spectrum of accidents, including severe accidents that may have been
designated " Class 9" under the Annex. The communion gave the follow ,_.
guidance:

"In the analysis and discussion of such risks, approximately equal attention
shall be given to the probability of occurrence of releases and to the
probability of occurrence of the environmental consequences of those
releases

" Events or accident sequences that lead to releases shall include but not be

| limited to those that can be expected to occur. In-plant accident sequences
that can lead to a specyum of releases shall be discussed and shall include

,

'

sequences that can resuh in inadequate cooling of reactor fuel and to melting
of the reactor core."88

Because no final environmental statement (FES) has been issued in
connection with the operatinglicense for St. Lucie Unit 2, the St. Lucie FES
will be subject to the Commission's new interim policy which requires more
extensive analysis of severe accidents.

In addition to its guidance with respect to future NEPA reviews, the
Commmion also provided guidance with respect to facilities for which final
avironmental statements had been issued, including facilities like St. Lucie
Urdt 2 which have construction permits, but which await review for
operatinglicenses:-

"It is expected that these revised treatments will lead to conclusions
regarding the environmental risks of accidents similar to those that would be
reached by a continuation of current practices, particularly for cases
involving special circumstanceswhere Class 9 risks have been considered by

'*
the staff Thus, this change in policy is not to be construed as any lack of
confidence in conclusions re$arding the environmental risks of accidents
expressed in any previously issued Statements, nor, absent a showing of
simdar special circumstances, as a basis for opening, reopening or expanding

,

8

any previous or on-going proceeding.5

"However,it is also the intent of the Ch a:on that the staff take steps to
identify additional cases that might warrant serly consideration of either
additional features or other actions to prevent or to mitigate the conse-
quences of serious accidents. Cases for such consideration are thoes for
which a Final Environmental Statement has already been issued at the
Construction Permit stage but for which the Operating Lacense review stage
has not yet reached. In carrying out this directive, the staff should consider
relevant site features, including population density, associated with accident
risk in companson to such features at presently opera ' ts. Staff should
also consider the likelihood that substantive changes in t design features

845 FR at 40103.
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which may compensate further for adverse site features may be mote easily
incorporated in plants when construction has not yet progressed very far. |

'

s "Commmioners Gihnsky and Bradford dasagree with the inclusion of the preceding two
,

'

sentences. They feel that they are absolutely i===aaatent with an ev==haadad reappraasal of
the forsser, erroneous position on Cass 9 accidents"8'

Mindful of the Commission's directives, the Staff has reviewed informa-

tion concernmg the St. Lucie facility to determine whether special
circumstraces exist that might warrant consideration of Class 9 accidents at
this time or that might warrant early consideration of additional features of

,

actions to prevent or mitigate the consequences of prious accidents. As the
'

Commius.n noted in the new statement ofintenm policy, the staff has
indentified in the past special circumstances which would warrant more
extensive consideration of Class 9 acddents. The special circumstances fell
within three categories: (1) high population density around the proposed 4

site, l.c., above the trip points in the Standard Review Plan (NUREG 74-087, |
September 1975) and Regulatory Guide 4.7, GeneralSite St4tability Criteria

g for Nuclear Power Stations (November 1974); (2) a novel reactor design (a '

type of power reactor other than a light water reactor); or (3) a combination
of a unique design and a unique siting mode.n In Public Service Conpny of
Oklahoma, which was decided before the Comnussion stated its new interim

policy, the Commission listed, in addition to these three criteria, proximity
of a plant to a " man-made or natural hxurd" as "the type of except!.onal

*
case that might warrant additional consideration."n These, then, are 2e
criteria that guide the Stafrs determmation as to whether there are "spaial
circumstances" which would warrant " opening, reopening, or expandng
any previous or on-going proceedmg" with respect to Cass 9 accident '

considerations for St. Lucie Unit 2.'* The StafThas applied these criteria to

8t45 FR at 40103.
user 45 FR at 40102: AsMic Servilce EJactrile med Gas Conyevy (Salem Nuclear Generating
Station, Unit 2), DIMO-17, il NRC 596, 615 n.21 (April 1900). In the 'irst category feII the
Perryman site, for widch the staff performed an informal ======aat in the early site review of,

( the relative differences in Cass 9 accident consequences among tho alter .ative sites. The
i Cinch River Breeder Reactor, a liquid metal cooled fast breeder reactor which is different

from the more conventional light water reactor, fell within the category of novel reactor design,
and the staff included a discussion in the final environmental statement (NUREG4139,
February 1977) of its consideration of Cass 9 accidents. The floating nuclear power plants
represented the third category of special carrumstances, a combination of unique design and a

-unique siting mode. Because the mis would be sacuated on a floating barge, there would be
ao soil structure to retard the re and daspersal of activity beneath the plant fouowing a
core melt ==daat as would be the case for land-based ts. The staff concluded that the
mmt likely potential exposure to the population from the ' ' pathway for a floating sudear
plant woukt be significantly greater than for a land-based plant.
uCLI-80 8, II NRC 433,434 (March 1900).
''Ibene criteria have been applied in three other decianoes under 10 CFR 2.206, one of which
was aa~ tad aner the en--,a=an's announcement ofits new interim policy. Arizons MMic

FOOTNOTE CONTINUED ON NEXT PAGE
'

i
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the St. Lucie facility, and, on the basis of this review,I have determincd that
"special circumstances" do not exist which would warrant special consider-

'

.'
, ation for St. Lucie Unit 2 at this time of Class 9 accidents or additional

isign features or actions to compensate for site features in the prevention4 - ,
,

or mitigation of the consequences of sev+rc axidents. He results of the'

Staffs review follow.
As described in Section 4 of the Staff's Safety Evaluation Report

(November 7,1974) and in Section 1.2 of the Staffs Safety Analysis Report,
the nuclear steam supply system for Unit 2 is a Combustion Engineering
pressurized water reactor using a two-loop coolant system. He reactor
design is basically similar to the design of several other Combustion

! Engineering reactors, including St. Lucie Unit I (in operation since 1976)
and Calvert Clifts Units I and 2 (in operation since 1974 and 1976,
r:spectively). De St. Lucie Unit 2 is, therefore, a typical light water reactor
facility, and doer not involve a novel design.

He St. Lucie Unit 2 is located on Hutchmson Island, a Florida coastal
barrier island which lies between the Atlantic Ocean and a long bay called
Indian River. He nearest surface water body which would be afTected by
liquid releases from a Class 9 accident is Big Mud (' reek, an inlet of Indian
River. The water table at the site is at an elevation of 2 feet mean sea level|
(MSL) He gradient is approximately 0.0024 toward Big Mud Creek.!

Groundwater velocity is conservatively estimand to be less than 10 feet per.

day.
If a Class 9 accident were to occur, the groundwater in the plant area,

| would be first affected. Contaminated liquids generated by a postulated
| core melt eccident would first encounter the compacted fill which extendsi

30 feet below the reactor building. Because the reactor building is about 850
feet from Big Mud Creek, travel time of contammants in the groundwater
would be at least two and one-half months. Due to the slow rate of
groundwater movement, the Staff concludes that there are no unusual

i features or special circumstances with regard to the characteristics of
groundwater contamination and its interdiction at this site that would
distinguish the site from other land-based light water reactor sites such that
special consideration of environmental consequences of Cass 9 accidents
would be warranted.

He NRC's task action plan (Task I!I.D.2.3) includes an in-depth study
ofliquid pathway radiological control, one of the potential special concerns

?OOTNOTE CONTINUED FROM PREVIOUS PAGE
Service Conyesy (Palo Verde Nuclear Generating Stanon. Units I,2, and 3) et at. DD-8422,
11 NRC 919 (June 1900); M&c Service EJermic and Gar Conyery (Salent Nuclear Generating
Station. Unit 2). DD 8017.11 NRC 596 (April 1900); Mac Semce Conymoy of New
#anyshire (Seabrook Station. UrJts I and 2) DD-804, il NRC 371 (February 1900).

M
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in assessing consequences of severe accidents.'8 St. Lucie Unit 2 and all
other plants will be evaluated as part of this task. If the evaluation should
result in the liquid pathway being identified as a unique consideration for
St. Lucie, methods ofinterdiction and mitigation will be identified. Based
on the Liguid Palhncy Gwieric Study (NUREG-0440, February 1978) and i

preHminary discussions with Argonne National Laboratory on liquid
pathway mitigation methods, the Staff believes it is possible to interdict
releases within the time period identified above and thereby reduce or
prevent the migration of contaminated groundwater to the river. Several
methods of mitigation, including pumping and construction of slurry walls
to prevent migration, are available. If site specific features are required for
St. Lucie, they will be identified as part of the review ofliquid pathway
radiological control.

He Staff has also reviewed information on man-made or na: ural
hazards that might potentially impair safety-related features of the St. Lucie
facility. As described in the Safety Evaluation Report (section 2.2), there
are no military, transportation, or industrial facilities near the site which
pose unusual harards to safe operation. Site location and station design
have been found acceptable with respect to such man-made hazards. He
Staffs review specifically ensures that station design is adequate to

| accommodate natural as well as man-made characteristics of the site's
environs.'' De StafT has not identified any unusual circumstances with*

respect to such external hazards that would warrant reopening a prMag
on St. Lucie or additional consideration now of additional design features.

He stafThas developed population density guidelines, which a e given in
Regulatory Guide 4.7, for determining when the population surrounding a
proposed new site is sufficiently high to require that special attention be
given to the consideration of alternative sites with lower population
densities. A proposed site which exceeds the population density guidelines
of Reg. Guide 4.7 can nevertheless be selected and approved by the stafrif,
on balance,it offers advanuhes compared with available alternative sites

'WRC Action Plan Developedas a Re.dt ofthe TMi-2 Aeddent, Vol. I, at lil.D.2 4 (NULEG-
0660, May 1980).

"Meteorolopcal, hydrolopcal, geologic, and ensnue charactenstics of th, m discussed in
the Stars safety evaluation for St. Lucie Unit 2, which was issued in Novesauer 1974 and was
supplemented on March 3 and April 27,1976. De impact of burncanes received eassasive
attention at the construction permit proceeding, and the appbcant was requred to provide
certaan prosecuon against erosion that might occur as a result of a postulated design basis
stalled hurricane. See Efornis Power and I.4ght Conysery (St. Lucie Nuclear Power Plant, Unit
2), LDP-75-5. PartialInitial Dndsien - E.a -- * and Sist .%ntability, i NRC 101,12015,

, 13' 41 (1975); LBP.17-27. Initial W 5 NRC 1038.1053-56, |079 (1977). See also
| ~ , , * . : Na i to the Saftry Esahaation ofthe St. I.arie neat Unit Na 2,2 (March |976).

!
!
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when all of the environmental, safety, and economic aspects of the;

' ;- proposed site and the alternativs. sites are considered. The Staff believes
that the comparison of the population distribution between a proposed site;

7.. ( and candidate alternative sites constitutes a reasonable approach to an
assessment of the relative differences in the environmental consequences
for a spectrum of severe accidents, including Class 9 events. However, the
Staff recognizes that the population density of a site is a relatively crude
measure of the residual risk associated with accidental releases of
radioactivity. The risk from any accidental releases would depend not only
upon the population density of a site, but also upon many other factors that
wculd enter into the determination of the actual consequences of an

i accident. In addition, insight gained from staff studies of accident risk leads
! the staff to conclude that the risk is not uniform for all members of the

public regardiess of distance form the site, but would be higher for those
persons relatively close to the site, and generally decreases with distance
away from the site.

The following table shows that cumulative population and population

2 density out to a radius of thirty miles around the St. Lucie #2 site for the
years 1970,1983, and 2030. The 1970 population was based on census data,
while the 1983 and 2030 projections were developed by the applicant."

POPULATION DISTRIBUTIONg

ST. LUCIE SITE
-

RADIUS CUMULATIVE POPULA- POPULATION DENSITY,
TION PERSONS /MP

} Miles 1970 1983 2030 1970 1983 2A30

1
0-5 4040 12616 21084 52 160 268

0 - 10 46040 85950 158851 147 274 506

| 0 - 20 76040 150034 277405 61 120 221
i

0 - 30 121040 229879 424450 43 81 150

As shown in the table above, the cumulative population density surround.
ing the St. Lucie #2 site at the proposed start-up date is estimated to be less
that the 500 persons per square mile density guideline of Reg. Guide 4.7 out
to a distance of 30 miles. The projected growth rate for the areas ,

'''' -

L surrounding the site indicates that the population density will stay well,

;_ ,,q within the 1,000 persons per square mile guideline over the lifetime of the
plant. Based upon the foregoing findings and considerations, the Staff:

,

" Final Safety Analysis Report for St. Lucie Unit 2 (March 1980).
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concludes that the population data for the St. Lucie site do not reflect a

* '
'

sufficiently unique circumstance in and of themselves, or when the data is
compared to much higher populations at some other power plant sites, to
warrant special consideration at this time of Class 9 accident consequences
or additional preventive or mitigating design features and actions.

In light of the Ste9's review, I have determmed that no special actions i
are required now with respect to severe accident considerations for the St.
Lucie Unit 2 facility. Accordingly, the motion referred to me for
consideration under 10 CFR 2.206 is denied. I reiterate, however, that the i

final environmental statement for the St. Lucie Unit 2 operating license will )
include the analysis of severe accidents required under the Comminion's

,

new interim policy. In addition, the StafT will require mitigating measures
for St. Lucie Unit 2 if such measures are found necessary as a result of the

,

generic study on theliquid pathway.
A copy of this decision will be filed with the Secretary for the

Comminion's review in accordance with 10 CFR 2.206(c). As provided in
10 CFR 2.206(c), this decision will constitute the final action of the
Comminion 20 days after its issuance, unless the Commiuion on its own
motion initiates review of this decison within that time.

Harold R. Denton, Director.

Office of Nuclear Reactor*

Regulation
Dated at Bethesda, Maryland
this 28th day of November,1980.

1. <.
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UNITED STATES OF AMERICA
I NUCLEAR REGULATORY COMMISSION l

COMMISSIONERS

John F. Ahearne, Chairman
Victor Gilinsky

Joseph M. Hendrie
Peter A. Bradford

in the Matter of Docket No. 50 289
~

(Restart)

METROPOLITAN EDISON
COMPANY, et al.

(Three Mlle Island Nuclear
Station, Unit 1) December 5,1980

I Finding itself to be evenly divided on the certified question from the
Licensing Board of whether contentions based on psychological stress
should be accepted in the TMI-I restart proceeding, the Commission-

announces that (1) it will reconsider the question upon appointment and
confirmation of a fifth Commissioner; and (2) in the meantime, requests to
admit contentions based on psychological stress are effectively denied.

MEMORANDUM AND ORDER

| |
The Commission's Order and Notice of Hearing dated August 9,1979

stated that the Comnussion had not determined whether psychological
stress could be legally relevant to the TM: l restart proceeding. 'ne
Commission directed that parties wishing to raise psychological stress or
related subjects befor: the Board should brief the Atomic Energy Act and
National Environmental Policy Act (NEPA) issues relevant to the accept-
abihty of such contentions and that the Board should then certify these
issues to the Commission for fi.vl decision.

Pursuant to this order the Board on February 22,1980 certified to the
Commission the issue whether psychological stress can be legally relevant
to the TMI-I restart proceeding. In its certification the Board stated that
" psychological stress is probably not cognizable under the Atomic Energy

_

Act but .the Commission might conclude to the contrary." However the
% ..e ;
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Board also stated its view that psychological stress is cognuable under
NEPA, and recommended that the Comminion permit the Board to ,

consider psychological stress with the aim of mitigating community fears |
about the operation ofTMI-1. '

After reviewing the Board's certification and the briefs fded by the
parties, the Comminioners are evenly divided on the question whether the '

Board should consider psychological stress. Separate views of the Commis-
sioners are attached to this order. A vote of 2-2 on this question constitutes
an effective denial of requests to admit contentions based on psychological
stress. Therefore, the Licensing Board should consider thia to be a denial of
these contentions. Further, the Commiuion decided that it will reconsider

and vote on the question when the makeup of the Commission is altered by
the appointment and confirmation of a fifth Cnmminioner. In the
meantime, there is no authorization for the Board to admit psychological
stress contentions.

It is so ORDERED. j

|
For the Comminion

,

SAMU*.1 J. CHILK

I Dated at Washington, DC,
*

this 5th day of' December 1980.

I

|
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CHAIRMAN AHEARNE'S SEPARATE VIEWS

The Licensing Board concluded: 'The Nuclear Regulatory Commission,
within its discretion, may and should consider psychological stress and
community fears under NEPA for the purposes of mitigating the efTects of
its TMI l licensing activities."'

I agree that the NRC should consider psychological stress and community
fears-but not in the way the Board intended.

.

'As has been evident throughout the past 15 months, the NRC is aware of
the psychological stress in the communities surrounding TMI. We have
gone through careful and extensive processes to insure that the public
health and safety is protected and, to the best of some of our abilities, that
we explain each step we are proposing or approving.

However, as was apparent in our treatment of the venting issue, an NRC
licensing action is not an appropriate forum for psychological stress issues.
There may be adjudicatory bodies which are appropriate for such issues-
the NRC is not one.

f The Board concludes that " .NEPA pennits the NRC within its
discretion and without an EIS, to consider community and individual fears,
and to take reasonable actions to mitigate these fears."2-

The Board has, I believe, correctly identified the most reasonable such
action:3

"Certamly it is true that the best way to nunumze any psychological stress in
the communi;ies around TMI-I is to make the plant safe or not allow it to
operate."

Thi , of course, is also what the Board (and the Commission) explicitly is
charged with doing. In addition, I certainly endorse the desirability of
disseminating accurate information and, to the extent the NRC can assist,
in assuring such information is " trusted."*

Finally,in terms of the specific legal argumems, I agree with the Licensing
Board that " psychological stress is probably not cognizable under the

! WetPW Edam Casyany (Three Mile Island Nuclear Station, Unit I), LBP-804, II NRC
a 297,309(1980).
'

814 at 306.
814 at 308.
*/d at 299.
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Ind[h Atomic Energy Act,"s and I believe that the issue of whether NEPA
. provides sufficient authority to impose mitigation measures on the licensee

:L,.k, - ( in the context of the restart proceeding is problematical.T
t~ ' . -.

Consequently I agree with the Licensing Board that we are not required to
consider prychological stress. I agree that the best way to decrease such
stress is to insure the plant is safe ifit is approved for operation. I believe
the NRC (Comnussion and staff) must insure clear and accurate informa-
tion is provided regarding what is being done. And I believe the Licensing
Board and the Commission should play their proper roles in assuring that,

-

safe operation be the appropriate requirement. -
i

I do not agree with the separate views of Commissioners Gilinsky and
Bradford. Basically I believe their analyses present the issues as being much
simpler than they really are.

~ For example, in commenting on the approach I have advocated Comnus-
sioner Gilinsky states: " Ironically, in its only ruling to date on safety
issues in this case, the Commission took the narrowest possible view ofits
safety responsibilities to preserve the discredited assumptions of the
hydrogen control rule." The Commmion's " view ofits safety responsibili-
ties" is more complicated than one would be led to believe from reading
Commissioner Gilinsky's comment. The Commission has made no final
decision concerning the issues related to hydrogen control. It has already

-

taken some actions and is actively considering additional steps.

Similarly, an example of Commissioner Bradford's failure to address the
complexities inherent in this issue is his assertion that "'Ihe Commmion
has the authority, at least under NEPA, to consider psychological factors
and to take actions necessary to mitiga te them." To support his proposition
Commmioner Bradford cites a case in which the Commission was found to
have jurisdiction to mitigate the environmental impacts of transmission
lines.* While this case may have some relevance, it is hardly conclusive.

Although I have additional disagreements with the views of Commmioners
Gilinsky and Bradford, including disegreements with views which the
reader of Coamissioner Bradford's opinion might believe belong to those

8M at 299.

, . . . .
- 'Although the Court described the IJoensing Board decision (which was based in part on

visual impacts of the traneauron lines and in part ce the s:aore traditional comenderation of
,& impact on waterfowl)in the Jackground" disenesion, it dkl not focus on the need for or;

. '. u:p ;', -
propriety of coesidenng vances types ofimpacts. There wet no reason for it to address the

f/.*iDt question since petit'oners had conceded the proposed rouras were supenor. Adac SerWee/ ,-W'.
Cesspory ofNew #esye4rf F. NAC,582 F.2d 77. 85 n.15 (let Cir.1978).

ie ,

&. . . . r. ;
'
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who disagree with Comnussioner Bradford, e.g., to me, past experience
! shows that reasoned arguments are oflittle interest to those whose minds

[ are made up.
.

. .
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j SEPARATE VIEWS OF COMMISSIONER HENDRIE;- e,
"

'h.t-

!

4 ., . He Atomic Safety and Licensing Board conducting the proceeding on,
..

;
7~~ _ 3' f the proposed restart of Three Mile Island Unit I has certified to the

'

Commission, by decision of February 22,1980, the question whether the
efTect of psychological stress on residents of the TMI area is an issue within
the scope of the proceeding. He Licensing Board expressed the view that
psychological stress is "probably not cognizable under the Atomic Energy
Act," but the Commission, as an exercise of discretion, "may and should
consider psychological stress and community fears under NEPA."

For the reasons set forth below, I believe that " psychological stress and
community fears" need not and should not be included within the scope of
this proceeding. It should be recogmzed that we are dealing in this case with
a situation in which the actual level of risk is essentially irrelevant to the
psychological stress claimed to be sufTered. Moreover, the psychological
stress at issue is not that associated with actual exposure to radiation -
although individual petitioners may have been so exposed - but the stress
caused by the possibility that they and others might be so exposed by future
operation. There is no way to allay that fear except not to build or operate
the reactor. That is not to say that these are unimportant matters - on the
contrary, they have been and must continue to be of concern to the,

:
Commmion and to other relevant federal and state authorities. It does not~

automatically follow, however, that because these concerns are important,
the most appropriate way for the Commission to take account of them is to

adjudicate, in formal proceedings, the precise nature and degree of fears
related to the restart of TMI-1. As I view the mandate of this Commission
under the law, it is to permit the operation of licensed facilities upon a
finding that they are safe; petitioners would have us consider whether the
existence of psychological stress in the community should lead us to deny
permission to operate the reactor regardless of ourjudgment that the plant
is safe from a technical standpoint, a decision which would be contrary to

j the mandate of the statute. Accordingly, I do not believe that consideration
of psychological impacts in the adjudicatory proceeding on the restart of
TMI Unit I would serve a useful public purpose Rather, the most
appropriate way for the Commission to take account of fears related to
TMI-I is, first, to assure that the technical decision on restart is sound; and
second, if the decision is to permit restart, to make sure that the public,

f} j enderstands, through accurate and comprehensible information, fully

* p|;f..j %
, can operate safely.

;

disseminated, the basis for the Commission's determmation that the plant,

y % ., ;
&
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L Health and Safety Under the Ma=le Emergy Act
j The fist question in this case i. whether, as intervenor PANE asserts, the

Comminion is required by the Atomic Energy Act to consider the issue of
psychological stress in this licensing proceedmg. PANE's argument is based,

upon a broad reading of the words "public health and safety"in the statute.
Read literally, the words are sufficiently broad to allow consideration of
mental health under the rubric of"public health." His is hardly surprising. |

However, the question whether the Commission's responsibility to protect
"public health and safety" encompasses mental health problems caused by
fear of radiation cannot be resolved by recourse to the text of the Act alone. |

Neither the Act nor its legislative history makes speciR.: reference to |

| psychological disorders, or psychologically based physica'. illnesses, related |

| to fear of radiation. We must therefore ask whether it is lixely that Congress I

j mandated that the Commission must take such mental health impacts into
account in deciding whether a particular nuclear power plant can operatei

with reasonable assurance of public health and safety.
He Congresc which passed the Atomic Energy Act of 1946 created the

Atomic Energy Commission in order to bring a maximum of technical
expertise to bear on complex and hazardous activities associated with a
developing technology. When the Atomic Energy Act of 1954 authorized

y

i. the development of a civilian nuclear power industry, it was understood
from the first that the public might well be apprehensive about a technology I,

associated in the minds of most with the destructive power of atomic |

weapons. One of the major reasons for providing for public hearings on
'

[ nuclear power plants was to provide a means for educating the public about
; nuclear energy and the measures taken to assure its safety. He 1%5 report ;

to tl:e AEC by its Regulatory R: view Panel, for example, charactenzed the

'

most significant func,tions of public hearings as including a demonstration
,

that "the AEC has been diligent in protecting the public interest" and that
the applicant's proposal had received a " thorough and competent reveiw."

f Congress implicitly acknowledged that public fears about nuclear reactors
t were a reality which had to be addressed; the means chosen by Congress

was to have technical issues of nuclear safety addressed and resolved by
technical experts in a public licensing review process ad=iniet~ed by the
Atomic Energy Comminion. Hus, it is not only that there is no suggestion
in the Act, its legislative history, or more than a quarter century of
Congressional oversight that the Comminion's decisions in licensing
proceedmgs were intended to encompass psychological stress associated
with particular Sensing actions,it is also that Congress envisioned that the
Commiuion's expert judgments, publicly arrived at, would help serve to
prevent or allay public fears.
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In approaching this issue, moreover, we do not deal with an altogether
blank state. It is useful - though in my view not n=<amrily dispositive of
this case - to consider how the definition of"public health," as the term is
used in the Atomic Energy Act, was addressed by the First Circuit Court of
Appeals in New Hanpshire v. Atomic Energy Commarion, 406 F.2d 170
(1%9). In that case, Qe State of New IIampshire contended that the AEC
was obligated to consider the effects of discharges of hot water into the
Connecticut River. He State reasoned that the discharges reduced the
capacity of the river to assimilate waste and thereby impinged on the public;

j health.
)ne First Circuit's thorough and scholarly exposition of the text of the

statute and its legislative history led it to the conclusion that New
Hampshire's contention was in error. It first considered the State's plea that
the issue be resolved on the "present day plain -ning" of the terms
" health" and " safety." Though th3 court found this approach " tempting,"it
was constrained to observe that "we do not presettly feel that we fulfill our

I function responsibly by simply referring to the dictionary." 406 F.2d 170,
173.He Court explained: ,.

Here we feel a very ble restnction in the history surroun ' the
problem addressed by ess, the subsequent Congressional irma-

-

tion of thelimited approach en by the 'a==i-tan and a recognition ofr

the complexity of admi-intrative arrangements which would attend a literal
definition of public health and safety as these terms are used in the Atomic
Energy Act.

The history of the 1954 legislation reveals that the Congress,in #6ninng of
t the publics health and safety, had in mind only the special hazards of

radioactivity. The Joint Committee, in its first study report, made its focus
,

clear when it said, "Ihe special problem of safety in the atomic field is the
consequence of the hazaids, created by potentially harmful radiations
attendant upon atomic energy operations. 406 F.2d 170,173-4.

i ne court observed that the legislative history of the 1954 Act was of,

i little use in finding a dermition of" health and safety," for it was " obvious"
( ! that the meaning of terms had been deemed settled at the time the 1946 Act

was passed. 406 F.2d 170,174 n.4. De court then traced the interpretations
of" health and safety" applied by the Comminaion and the Joint Committee
on Atomic Energy in subsequent years. In 1%5, for example, in enacting
amendments to the Atomic Energy Act, the Joint Committee's report on
the legislation stated that the "AEC's regulatory control was limited to,

| j considerations involving the common defense and security and the
protection of the health and safety of the public with respect to the special
hanrds associated with the operation of nuclear facilities." 406 F.2d 170,
175, quoting S. Rep. No. 390, 89th Cong.,1st Sess., p. 4 (1%5).

.
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y He present case in many ways parallels the issue in New Hampshire v.

1 AEC. Here as here, the contention was made that the Commission need go
g

y . f ~4 no further than its dictionary; " health" includes " mental health," it is now
.

,( argued, and psychological stress must therefore be evaluated. There as here,i
' the contention was made that allegations of efTects on health must be

considered by the agency, so long as a causal chain can be hypothesized
which has its origin in the operation of the reactor. But as the court in New
Hampsire recognized, it is necessary to go beyond both dictionary
definitions and hypothesized causal chains to consider the Congressional
purpose underlying the Act, and the context in which it was passed. He
crucial question must be whether Congress intended to require the

,
Commission to consider a particular kind of effect in licensing nuclear

~ I power plants. As I have indica *:d, I find not a shred of evidence to suggest
- that Congress mandated the Commission to consider psychological stress in

its licensing proceedings.
= Furthermore, we must not lose sight of the reality - seemingly self-

evident - that technical agencies are created by the Congress to perform
specific tasks within a certain area of expertise. His agency's expertise
includes radblogical health and safety and environmental effects related to
nuclear power plant construction and operation; it does not include
psychological stress. Given that resources are finite, the Commission could
not develop expertise in the area of psychological stress without a
significant reallocation of resources. I cannot believe that the Congress, in.

passing the Atomic Energy Act, bitended that the Commission should
divert resources from its real task - that of protecting public health and
safety from radiological hazards posed by nuclear power plants - and4

reassigning the'm to the chimerical task of evaluating public anxieties.
He public would indeed have grounds for concern if members of this

agency's staff, instead of working to reduce the likelihood of radiological
harm to the public, were assigned instead to analyze the degree to which" '

citizens worried about such harm. It should be obvious that an unsafe plant
is not made safe by the fact that Iccal citizens are unconcerned about it, any

,
more than a safe plant is made unsafe by tb fact that local residents are

I deeply anxious about it. The point, again, is not that public concerns should
be ignored, but rather that the best way to address those concerns in this
case is for the agency to do its statutorily mandated job of protecting the
public's physical health and safety and to publicize effectively its conclu-"

sions and the facts which underlie those conclusions.
..7 ..

- , , "g II. Evalostlos of Costs and Benefits Under NEPA
., . ' The assertion is made that the Commission, apart from its responsibili-

ties under the Atomic Energy Act, is obligated under the Nationals

u.
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Environmental Policy Act (NEPA) to consider stress occasioned by fear of
the operation of TMI l. I believe that the Commusion has the discretionary
authority to consider such effects, but that the present circumstances do not
warrant such consideration in this case.

First, the Commusion prepared an environmental impact statement on
the operation of TMI-l before the facility was ever allowed to operate.
After the accident at TMI-2, the Commission ordered the licensee to take a
variety of safety-enhancing measures as a condition for resuming operation
of TMI-1. None of those measures has a significant impact on the
environment, and there is therefore no " major federal action significantly
affecting the quality of the human environment" that requires preparation
of an environmental impact statement as a matter oflaw.

Even if an environmental impact statement were required, however,
applicable case law indicates that most courts consider psychological

,

impact to be too intangible and unquantifiable to require analysis under '

NEPA. The cases are well known. In Ifraly v. Kleindienst (Hanly II),471
F.2d 823 (1972), cert. denied 412 U.S. 908 (1973), the Second Circuit Court
of Appeals stated that it was " doubtful whether psychological and
sociological effects upon neighbors constitutes the type of factors that may
be considered in making such a determmation [i.e., whether an impact
statement is required] since they do not lend themselves to measurement."
The D.C. Circuit Court of Appeals quoted Hanly # with approval in )commenting with respect to "some questions of esthetics" that "like 1

-

psychological factors they 'are not readily translatable into concreti
measuring rods.' " Maryland-National Capital Park and Planning Commu.

,

sion v. U.S. PortalService,487 F.2d 1029 (1975). The Sixth Orcuit, in a case '

involving planned construction of public housing, declared in Nucleur of
Chicago Homeowners v. Lynn : "To the extent that this claim can be 1

construed to mean that HUD must consider the fears of the neighbors of
prospective public housing tenants, we seriously question whether such an
impact is cognizable under NEPA." 524 F.2d 225,231 (1975), cert. denied
424 U.S. %7 (1976). That decision was cited with approval by the Seventh
Circuit in First National Bank ofChicago v. Richardson, which endorsed the

i

Hanly # approach and added: "As regards public ' sensibilities * aroused {
by crimmal defendants, we question whether such factors, even if amenable

|to quantification, are properly cogmzable in the absence of clear and l

convincing ' evidence that the safety of the neighborhood is in fact '

jeopardized." 484 F 2d 1369 1380 n 13 (1973). , . .

The cases are not unanimous on this point - a different panel of the
Second Circuit reached a different result in Hanly v. Mitchell(Hanly Ij, 460

. F.2d 640, cert. denied 409 U.S. 990 (1972), and the Fifth Circuit ruled in
!

I Image of San Antonio v. Brown, 570 F.2d 517 (1978), that socio-economic |
.,

a
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impacts may be considered where there is a primary physical impact on the
environment - but the view that psychological impacts are outside the
scope of NEPA is clearly the majority position of the Court of Appeals
decisions on the subject.

The counter-argument is made that the cited cases are inapposite,
because the allegations presented here deal not with mere psychological
distress, but with physical manifestations, clinically detectable, resulting
from that distress. In my view, the contention that there is a legal
distinction between psychological stress that does and does not have
clinically detectable symptoms is without merit. Presumably, psychological
distress will always be accompanied by physical symptoms in a certain
proportion of the persons affected. As a legal matter, I see no basis for

! differentiating htween psychological stress that has physical symptoms
and that which is without physical manifestations as a means of deciding
whether the Commission's licensing proceedings should adjudicate the
nature and degree of such stress. In either case, the problems of
quantification and proof would be such as to make rational factfinding
extremely difficult, as licensing boards and the Commission struggled to
decide between the largely unprovable assertions of opposing sets of expert
witnesses.

f It requires no great flights of the imagination to demonstrate that, absent
extraordinary circumstances, the attempt to subject psychological stress to
a cost-benefit anslysis would have a destructive effect on the hearing-

process. The purpose of such a cost-benefit weighing of psychological
impacts would be, presumably, to allow the Commission to require
additional safety features if their cost can be justified in terms of reduced
public stress. If psychological stress is determined to be an impact which
must be mitigated (in the NEPA sense of that term), there would seem no
obvious basis for difTerentiating between rationally and irrationally ground-

( ed anxieties. If anxieties are rationally based, the corrective measures which
' I would alleviate the stress wou!d presumably be justifiable in terms of

protecting physical health and safety - irrespective of their effect on
psychological stress. If the anxieties are irrationally based, on the other
hand, then they are by definition not likely to be alleviated by a
demonstration that some additional safety feature has been added. I cannot
accept the proposition that, except under extreme conditions not presented
in this case, it should be the task of the Commmion's licensing boards to
attempt to quantify the anxieties of the public, rational and irrational, and
to calculate the reductions in those anxieties which one or another design
modification might be expected to accomplish. Nor can I accept the
proposition that a licensee's ratepayers should be required to bear the cost,

of adding unneeded features to an already safe plant in the hope that these
w:
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lez ures will alleviate irrationally founded fears. Such an approach wouldc

not only turn the hearing process into an exercise in futility; it would also
mean treating the American public with patronizing condescension. j

De ciezens of this country have a right to know the facts about nuclear '

safety, in terms which a lay person can understand. They have a right to
know on what basis the agency charged with regulating nuclear safety
makes its decisions. They also have a right to be regarded as capable of,

( responding rationally to factual information. I cannot accept an approach
that assumes irrationality on the p rt of a significant portion of the public
and diverts the resources of this agency away from the task of assuring
nuclear safety and devotes them instead to fruitless speculadon about
means of mollifying irrational fears.
' The fundamental questio'n remains the same. Did the Congress envision
that the expert decision of a technically qualified agency would help to

) assuage public anxieties, or did it envision that the technical agency would'
allow its decision to hinge on its perception of the gravity of public
anxieties? I believe that the answer to that question is clear, and that the
appropriate means for the Commission to deal with psychological stress in.

this case is to make a sound safety decision and to let the factual bases ofits
decision be disseminated widely.

NEPA is a very broad statute and has had, as it was intended to have, a
profound efTect on agency decision making. But unless it is to displace the$

,

political process it must have some limits. It cannot be read to require that
all conceivably relevant factors be heard by an agency including those

; already considered by Congress. It was intended and must be so construed
to deal with environmental degradation. To be sure if one of a project's
effects on the environment causes health problems, the associated mental,

! impacts are in an appropriate consideration, but here we are being asked to
consider efTects apart from any effect on the environment.

Intervenors' argument is essentially that even if we are satisfied that the
environmental impact is minimal, we must nevertheless hear evidence on,

j and consider in our decision, their fears that we are wrong and the mental
| stress thus engendered. He short answer is that Congress had already
i decided that the country is to have a nuclear power program even if it
i makes some people uneasy.

:
_4.
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SEPARATE VIEWS OF COMMISSIONER GIllNSKY

. REGARDING CER'I1FIED QUESTION ON

* PSYCHOLOGICAL STRESS ISSUE

ne issue before the Commission is whether it should exercise its authority
under the Atomic Energy Act and the National Environmental Policy Act
to consider, along with the physical health effects, the mental health effects
of a decision to restart TMI-1, the companion reactor to the one which
sufTered an accident in March,1979.

In voting to allow the Licensing Board to admit contentions relating to
mental health, I have been most strongly influenced by two factors. He
first is the Board's recommendation, contained in its extremely well-
formulated certification, that we allow it to hear these contentions, ne
second is the Commonwealth of Pennsylvania's argument that the Commis-
sion should investigate and consider the psychological effects of restarting
TMI-1.

I atts.ch particular importance to the positiv taken by the Commonwealth;

of Pennsylvania. Under the Atomic Energy Act, the Federal government
has preempted all authority to regulate radiological hazards. Under this

,

scheme, the Commission, the agency charged with enforcing the Federal
law, has an obligation to be sensitive to the views of the preempted States.
The Atomic Energy Act directs the Commission to "afTord reasonable
opportunity for state representatives to offer evidence, interrogate wit-
nesses, and advise the Commission as to [an]... application without requiring
such representatives to take a position for or against the granting of the
application.": When the Commonwealth requests that we " hear and
consider evidence"2 on an issue of this significance, we should heed its
advice. A decision to consider stress in this post-accident case would not be

,

a precedent for comidering psychological stress in all furture NRC actions.

Those opposed to admitting these contentions have argued that the proper
way for the Commission to deal with mental health in this case is for it to

'Sa:t,on 274(1) of the Act,42 USC 2021. Tbd fact that this section speaks of an apphcation for
a license should not lead one to conclude that it is inappbcable to a proceedmg on whether to
restart a hcensed reactor followmg an accident at the same site. The basic intent of Conyses
was that the States should be heard by this agency and I am certain that if Coopees could
have foreseen de present proceedmg,it would have included restart pr- ' 7 within the

| ambit of this provir:on.
2Brief of the Commonwealth of Pennsylvania, p.10, October 4,1979.

RS
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make sound safety decisions and to widely advertise the factual bases of
these decisions. Ironically, in its only ruling to date on safety issues in this
case, the Cn='rinion took the narrowest possible view of its safety

_ responsibilities to preserve the discredited assumptions of the hydrogen
control rule.8 '

810 CFR 50.44. 71us regulation prescribes the hydrogen cetrol measures which amet be
present in a reactor to cope with the hydrogen generated by the reactica of airconium Anel
cladding with weier during the course of an accident. The rule is based on the assumpuce that
no usors than five percent of the zirconium Anel cladding will react with water. The pnacapal
investigations of the TMI-2 acadent concluded that as much as fiAy percent of the sarconium
cladding reacted with water during the accadent. The relevant Co==ih h is: In
the Matter of Metropohtan Edison Company, Docket No. 50 289, h- Order of
september 26,19eo.

|
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DISSEN,T'ING VIEWS OF COMMISSIONER BRADFORD

~

We decide a n uncomfortable but important issue when we derme the

~
[

' ' ~

Nuclear Regulatory Commission's role in dealing with psychological stress
arising from the possible reopening of a nuclear power plant at 'Ihree Mile
Island. We decide the role that we, as the nuclear licensing arm of the
federal government, are to play in looking out for community and
individual psychological well-being that we have had an inadvertent part in

g damaging. Since a majority agree that we may consider psychological
stress,' we are really deciding whether we think that individual well-being!

in this context is up to the individual alone, or whether the best we can do is
to be of some general use by behaving well in the future, or whether we
should take a somewhat more disciplined and thorough look at the question
in the context of the National Environmental Policy Act.

The question before us is not whether " Congress has already decided
that the country is to have a nuclear power program even ifit makes some
people uneasy."2 That proposition, though true, is not in issue. Nor are we
deciding whether stress related to Unit I is provable, whether it is
quantifiable, ur whether we should do anythirg about it. We are deciding
only whether the question is of sufficient importance to allow our Licensing
Board to examine further the pssibility that we ought to take measures to
mitigate stress and its consequences if we permit TMI I to reopen.

.

...

I should note at the outset that I think it unlikely that the actual
reopening of TMI I could hinge on the psychological stress contentions as
framed here.'l say this because none of the governmental entities that
should be most knowledgable of a stress situation requiring permanent
closure of TMI-l are presenting such contentions. While the Common-
wealth of Pennsylvania urges that we admit anc: consider stress-related
contentions, its brief steers explicitly clear of any substantive involvement
with such contentions. If the state and local entities do not feel that the
stress issue warrants their involvement, it will be hard to avoid the
conclusion that stress and its consequences are not of such oveniding
importance to the populace as a whole as to preclude operation of the plant.

Nevertheless, the NRC should consider psychological stress and commu-
.g- -- nity fears under the National Environmental Policy Act for the purpose of
b
. M W.. rne only doubt on this proposition is in the Alwarne opuuon wiwre it is viewed as
.f% - ' "problenisticar*(p.1).. . .

4
8Hendrie opinion. p. I1.

.
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reducing any causes of such stress that may arise from its TMI licensing
activities. This is the recommendation of the licensing Board,8 and it is the
course consistent with NEPA's requirement that "to the fullest extent
possible," "utiliz(ing) a systematic, inter-disciplinary approach which will
insure the integrated use of the natural and social sciences," we " assure that

presently unquantified environmental amenities be given appropriate
consideration "*

Three significant points are noi in dispute among a majority of
Commiasioners:

1) The Comminaion has the authority, at least under NEPA, to consider
psychological factors and to take actions necessary to mitigate them.s

2) ne accident at TMI-2 gave rise to considerable and partially
| quantifiable community stress and stress-related illnesses and symptoms.

He reopening of either TMI unit has the potential to reaggravate this
situation to some degree.'

3) Some actions can be taken by NRC and the licensee to lessen
psychological stress in the event that Unit I were permitted to operate,

I

again. Such actions may not be justifiable solely in terms of reduced
radic. tion exposure, although - as the Board has pointed out be way of
example - activities that enhance the accuracy and credibility ofinforma-

| rIhe Board's exceDent Aam===an of the NEPA questions is attached as Appendix A. Because
f the Board has been thorough and because I agree with its legeil analysis, I have not repeated+

that analysis in the body of this opinion. 'The Board opinion in its entirety is Metropolitas
Edson Company, II NRC 297(1980).i

| I should note some purzlement with Chaannan Ahearne's statement * agree (ing) with the
lacensing Board that we are not repared to consider psychological stress"(p. 2).The t waamt
Board reaches no such conclusion, especially as to NEPA, and neither do I. Neither the Board
nor I need to decide whether we are required by NEPA to h stress since we conclude
that the ''- 1 should do so as a matter of discrocon.
442 USC4332(2)(A and B).
'The analogy to the consideration and mitigation of the equaDy subjective and unquantifiable
subject of " visual insult" endorsed in M4e Service Conyevy ofNew Nanyskre v. NJtC, 582
F.2d 77,82 (1978), is useful. This case is discussed in the Board opimon at p.11 and p. 20.The

, Ahearne view that the court did not focus on the "propnety of conmocring vanous types of
j impacts"(Absarne opuuon, p. 2) seems to me to be irreconcilable with the Court's ouite clear

endorsement of the propnety of conadenng and mitigating visualimpacts. These impacts were
the basis for the NRC decision to reject 200 foot high steel lattice. work towers in favor of"75
foot wooden H-frames compatible with the surrounding forest." 582 F.2d,77,30. The court
upheld this condition.
*The psychological impacts of a disaster of larger magnitude than TMI are analysed in a
comederable body of literature arising from the Buffalo Creek flood. See, for ===ple
Everything Is Its Park- Dartruerion of Comnumfry in the Jhgrafo Creek Ifood Kai T. Erikson
(Sisson and Schuster, New York,1976), *=paa.rty pp, 335 259. Thi. reading provules extensive
and =- -- ' ; examples of the tangible manifestations of post-accident strees. One must, of
course, acknowledg2 the more drastic nature of that acadent, but it does not always A=iaiah

; coe person's stress to know that another has been through worse. Furthennore, the Buffalo
i Creek dam was not rebuilt.

-
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tion conung from the licensee and the NRC probably also enhance
emergency preparedness.

What remains at issue is the Commission's choice of the most eTective ,

way to deal with stress-related harms. One view is that of the Board, with I

which I agree. He other view would exclude stress-related harms frco this l
proceeding because they are being dealt with in other ways such as the |
activities of the NRC's TMI Program Oflice, the increased thoroughness of
our technical review processes, and ef orts to educate the public. His
approach assumes a faith in NRC that may have existed to some degree
before the accident, but that does not now exist for many of those members
of the TMI public most likely to be presenting stress-related contentions
and, for that matter, most likely to be susceptible to stress and its
consequences. One need not fully share this public skepticism to find it
understandable.'

He fact is that our technical evaluative processes alone cannot eliminate
or substantially mitigate much of the stress in the TMI area. Rose
processes and this agency inadvertently helped to bring about the accident.
People near TMI who know little else about NRC know that. Their lack of
belief in the NRC and in its concern for them is a basic source of the
problem. Furthermore, our technical review process cannot eliminate very
low-level radiation exposures or some remote risks of a second accident.
Concerns about this residual uncertainty have a tangible basis that the

,

technical licensing process cannot reach.

FIbere is a theory of the TMI == dent which bolds that there was never any public danger and
that the evacuation and resultant strees were ascribable solely to NRC ==caWi=tione
regarding the likelihood of an explosion. According to this line of thought, strees resulted from
governmental bunghng rather than real radiation danger and is therefore irrelevant to the
hoensing or the restart of any nuclear power plant.
In fact, there were several mistakes in the acessements of the TMI accident, and not all of them
were ce the side of caution. It is apparently true that the hydrogen bubble esplomon that

i dominated pubbe awareness starting ce March 30,1979, could not have occurred.
But it is equally true that on March 28, when all of our ========nts and statements weret

reassurmg, the core was, unbeknownst to us, partially uncovered for some hours. This
arcumstance could, in light of what we then regarded as hkely iodine behavior, have been
assumed to lead to much greater releases of radaoactive iodine than actually occurred and
per': ape also to molten fuel with uncertain consequences. While this was going ce the
Co==ia=== was supporting boensee efforts to 4.y. - _ __; into a configuration even more
dangerous (again unbeknownst to us) than the event actually in progress.
Thus, strees arising from uncertainty about NRC%^a.s or regulatory techmques cannot.

be d====ad as Drational or unrelated to radiation hazard. Indeed, I can conceive orno way to
eBeviate the stress or fears of another person or group that does not begin with respecting that
stress or fear. Such respec. may not come easily when a fbada-tal source of their concern is
doubt about our coenpetence and our veracity. Nevertheless, the most herculean efforts to
esbuild confidence will largely be a waste of time if they come freighted with our innstance
that stress not be considered in the only forum that actually has the power to deal with and
condition the restart of a TMI power plant.
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. | The best way to assess the significance of these risks and efTects in thel

'
special case of the TMI public is to permit them to be raised and considered-

^,

as the Board has recommended. To do otherwise is to assume once again
that the Commission did or will think of everythmg* (even though one of
the reasons given for not considering stress is that we have little competence
in the area). The Board has given hypothetical examples of ways in which
conditions mitigating stress might be part of any restart decision. These
examples contradict the claim that "There is no way to allay that fear
except not to build or operate the reactor."'

; Furthermore,it is hard to see how the Comminion can at once refuse to

devote resources "to fruitless speculation about ways of mollifying'

irrational fears"88 and at the same time say that "the most appropriate way
to take account of fears related to TMI is, first, to assure that the technical
decision on restart is sound; and, second, if the decision is to permit restart,'

to make sure that the public understands, through accurate and comprehen-
sible information, fully disseminated, the basis for the Comminion's
determination that the plant can operate safely."8'

Commissioners cannot take refuge in the agency's inability to deal
sensibly with stress while at the same time announcing that the matter is
satisfactorily dealt with by measures already taken or in proepect. For one
thing, these two propositions are incompatible. For another, no one else has
the authority t'o asses and act upon stress-related issue in the context of

~

licensing a TMI l reopening.u For another, as the Board itself observed (at
t pp. 2122), ". to conclude summarily that those fears are baseless and
( therefore Leyond NRCjurisdiction, as urged by the licensee, may produce
| ' Additional stress in that the public may perceive an attitude that their fears

| 'For another exaagle, see "Further e- ~ = Gedance for Power Reactor Operating
| 1 ,"Statesment of Policy,45 FR 41739, June 16,1900.i

) ! 'Hendrie opnion, pp.1-2. For more concrete easmples of stress mitigation, we need look no
,j further than last su===r's krypton venting at TMI, where public anxiety persisted despite

repeated NRC r-- - =-- This anasety was in some measure reheved by two events that had
't no dimet relationship to the NRC's appransal of the radiation hazard: 1) the fact that the

~

venting was for other reasons delayed until sunmer, aBowag parents anost concerned about it
to take childres from the crea for as long as they wished without scissing school, and 2) a
LJason of Concerned Scientids' report to Governor Thornburgh concluding that the
was not a threat to the pubhc health . a report which was bekevable to some who not

, accept the same conclusion froen the NRC.
"lMp la*

1 " Ibid y 2. Ihr sener thcaghtis e he the Ahnenerephasen(y 2h
ul concur in en==i-ianer s discussion of this point. It is noteworthy that the3

; r=-wealth of Pennsylvania seems able to do no more than urge us to take stress into
account. Those who argue that by so doing we would "dasplace die political process"(&ndriei

opuuon, p. II) have tha==alves fought in defense of the federaDy preemptive approach toi

nuclear bcensing that has largely &plaaad any -- f.1 state pobtical or regulatory prwar
.,

| for deshag with citizen concerns arising from nucient power.
'

.

|
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are of no consequence, and that, therefore, they inve no control over, or
voice in the events affecting them."

***
. . _ . .

Concerns regarding the treatment of stress in our adjudicatory process
overstate the problem. Courts put a dollar value on simdar contentions
frequently, and for our purposes this is not a narrow issue of fact that is
likely to turn on witness demeanor er veracity. ne testimony could largely
- perhaps entirely - be restricted to health professionals, with recountings
and cross-examinings ofindividual citizen experiences held to a mmimum.
He Board opinion (pp. 22-23) is sensible on this point and notes that
"intervenors have indicated their plaris to approach the issue on a broader,
more analytical level." As an agency, we would be no less equipped to cope
with testimony of this sort than we were to appraise the visualimpact of the
transmission lines that we ordered rerouted around a Seabrook trarsh or
the aesthetics on which the stafTreiected the Greene County site.

Furthermore, it is important to realize that this is a special case. He
TMI accident released far more radiation than any other event at a
commercial power reactor in U.S. history. It also resulted in the only
evacuation recommendation to citizens around a commercial power
reactor. It produced many documented stress-related symptoms, events,
and illnesses, and some of the stress and stress-producing factors are likely-

still to be present. None of these conditions hold true for other reactor sites
to remotely the same degree, if at all. Consequently, taking stress into
account in post-accident decisionmakmg does not commit the Comission to
asimilar course in other proc.edings, a fact which could be made expressly
clear. What is being considered here is a small part of a single proceedmg,
and claims of a serious resource drain - a recurrent theme in various
Commission efforts to avoid public challenget) - are once again without
foundation.

...

One final procedural note: Neither the order setting up this proceed-
ing nor the Commission's rules compel a 2-2 vote to mean that stress-

uHendrie opinion, p.10. For other examples see: "Further Co==iaman Guxiance for Power
. Reactor Operating IJcenses," Statement ofIblicy. 45 FR 41739, June 16,1900.

Public Sermice Cenpany ofIndiana (MarNe Hill Nuclear Generating Sta% Units 1 and 2k
CLI-8010,1I NRC 438,441-442 (March 13,1980).
Fucoman Electric Power Conpany (Point BeacA Unit JA thus far unpubbshed order on request
for heartog, May 12,1980 (my dissent, p. 3).
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E related contentions be denied, at least at this time. Indeed, if half the
; Commission ultimately feels that NEPA has been violated, restart would
j not be allowed on a 2-2 vote. I would have preferred that the 2-2 vote be

taken to mean that the matter is held in abeyance until a Couur.ission
majority can rule one way or the other. Ideally, a record on stress could
have been built, to be admitted or not when a majority decision was
reached. Even if no record were built, the matter should still be considered

to be in abeyance while the hearings continue. The real consequence of
rejecting the contentions with a promise to revisit them later is to lessen
their chances of full consideration by a new commissioner who is likely to
feel that the job is large enough without dredging up a matter already laid
more or less to rest.

|
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APPENDIX A

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND L.lCENSING BOARD
'

Ivan W. Smith, Chairman
Dr. Walter H. Jordan
Dr. Linda W. Little

in the Matter of Docket te. C0-289
(Restart)

METROPOLITAN EDISON COM-
PANY

(Three Mlle Island Nuclear
Station, Unit No.1) February 22,1980

| CERTIFICATION TO THE COMMISSION ON PSYCHOLOGICAL

| DISTRESS ISSUES

1-

IV. Psychological Stress is Cognizable Under NEPA

The parties opposing the view that psychological stress may be
considered under NEPA do so on three major bases: 1) The requisite
nexus of a direct physical environmental impact to the psychological stress
is not present 2) psychological stress is not measurable, thus cannot be
counted under NEPA, and 3) even if psychological stress were to be
measurable, it cannot be considered in the asserted absence of a rational
basis for the efr6ct. We discuss each of these considerations in the order of
the Staffs discussion. (StafT brief, pp. 29-50).

A. Direct Physical Impact is Required

In its brief the staff acknowledges that certain types of " social" or
I " indirect" impacts must be considered under NEPA but only when it has

first been demonstrated that these indirect impacts are a result of a direct
impact upon the physical environment (pp. 3041). In support of this
position the staff refers to the Act itself(p. 31), the legislative history (pp.
31-33) a line of court decisions (pp. 34-39) and the Council of Environmen-
tal Quality regulation,44 CFR 1508.14, (pp. 39-41).,
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j There is no closely analogous portion in the licensee's brief but the,

concept is related to the licensee's discussion ofits view that the bases for
| community fears must be addressed, not thefears themselves. (e.g. pp. 31-

33) This view is more appropriately considered below under our discussion
'

of whether psychological stress must be rationally based before it may be
considered. Neither the intervenors nor the Commonwealth discuss staffs
" direct physical impact" argument. Even though PANE. reply brief
addressed most of the stafTs objections to psychological issues, it did not

j reply to the " direct physical impact" argument (p. 6).
! He cases relied upon by the stafT in its " direct physical impact"
i

;

argument are representative of those involving a direct socio-economic 1

impact not based on a significant physical impact upon the environment. |Typically in these cases the armed forces undertake to close, relocate, or
)

reduce operations at a military facility with a resultant loss ofjobs or other
adverse economic effect upon the surrounding community. E.g. Breckin-
ridge v. Rumsfel4 $37 F.2d 664 (6th Cir.1976), cert. denied 429 U.S.1061
(1977). Staff brief, pp. 34-38. In another case, Monarch Chemical Works,
Inc. v. Exon, 466 F. Supp. 639 (D. Neb.,1979), the court held that since a
correctional facility would have no significant primary efTect, consideration
of socio-economic effects was not required. He CEQ regulation,10 CFR
1508.14, provides that social effects in themselves do not require an EIS,.

,

but must be considered when interrelated with natural or physical
environmental elTects.,

Since no one else has done so it is necessary for us to point out that these
cases are irrelevant to this proceeding. The psychological stress alleged by;

the intervenors here is related to a significant physical environmental
impact: the operation of TMI-l coupled with residual efTects of the

I accident at TMI-2. It does not matter, at staff argues, that there has been a
! cost / benefit balancing in a full-scale EIS for TMI-l and the construction

and operation was found to bejustified (pp. 9-14) or that this is a narrowly
scoped proceeding. He very fact that an EIS and cost / benefit balancing

j was required is a recognition of the fact that the operation of TMI-I
i involves a significant physical impact upon the environment.

B. Psychological Stress is Sufficiently Quantifiable

f De stafT(pp. 43-47) and other parties cite five circuit court cases to the
j effect that community fears and psychological. stress are not cognizable

p . under NEPA primarily because they are not amenable to quantification:
ig Hanly v. Mitchell, 460 F.2d 640 (2d Cir.1972), cert. denied 409 U.S. 990( (1972) (Hanly I ); Hanly v. Kleindienst, 471 F.2d 823 (2d Cir.1972), cert.

'

denied 412 U.S. 908 (l973) (Hanly 11): Maryland-National CapitalPark and
?..

|

. ..

O
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Planning Commission v. U.S. PostalService,487 F.2d 1029,1037-38 (D.C.-

Cir.1973); First National Bank of' Chicago v. Richardson, 484 F.2d 1369,
' '

s

1375 (7th Cir: 1973): and Nucleus ofChicago Homeowners Ass'n v. Lynn,524
-. F.2d 225 (7th Cir.1975) cert. denied 424 U.S. %7 (1976)J

De quantifiability cases are the focal point of the most vigorous debate
among the parties and this sub-issue is extensively discussed by all those
briefing the issue. Licensee brief, pp.13-29; PANE main brief, pp.16-21;
PANE reply brief, pp. 9-12; Commonwealth brief, parsim, Newberry
Intervenors' brief, pp. 2 4.

He intervenors, particularly PANE and Newberry Intervenors, discuss
in their filings how psychological stress may be measured in individuals and
in the community. The discussion frequently is based upon tort liability,

( thus, to some extent, it becomes digressive. But addressing the mearurability
of psychological stress in terms of torts is relevant to the limited use
recommended by the board below. He staff acknowledges that some
quantificatior. of stress upon the community is being undertaken by
responsible organizations. Staff brief, p. 53, n. 51. Although we discuss the
possible use:: of this information belcw, we have nothing to add to the
parties' briefs on how to measure psychological stress.:

However the consideration of whether asychological stress is sufficiently
quantifiable to be considered under MPA should also include several
factors not addressed by the parties..

Precise numerical quantification is not necessary. The NRC regularly
considers the aesthetic effects ofits licensing actions upon the environment.

i Recently the NRC staff concluded in Greene County Nuclear Power Plant
that the proposed nuclear plant would have an unacceptable aesthetic
impact upon the environment surrounding the proposed plant. Final
Environmental Statement (FES), NUREG-0512, January 1979, p. iv., Sec.
5.7. The staf1's non-numerical measurement of the Greene County plant's
aesthetic impact has apparently eliminated the proposed site; the applicant
has not challanged the staff's findings. The licensing board in Public Service
ofNew Hampshire, et al., (Seabrook Station Units I and 2),6 NRC 816,826,
in a findng later mooted, measured the aesthetic impacts cf cooling towers

| for the Seabrook facility. Id at 826.
In a later phase of that same proceeding, the First Circuit in Public

Service Company supra found that the NRC was well within its discretion in

Mut m CAelm Neig46erkad Ass'n v. U.S. ParralService. 516 F.2d 378,388 (2d Cir.1975).
sExcept that we might note that it is premature to expect parties to describe now the details of
their expected evidence. The intervenors have. in our view, estabhshed a sufficient preheanng*

basis for the premise that the effects are inessurable. To permit this evaluation is why we
invited .My plans for the presentation of evidence ce psychological stress, n. I, myra.y

24 !
l
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requiring the rerouting of transmission lines, in part, to avoid a " visual
insult" to the relatively pristine area involved. 582 F.2d at 80.

Another point not, adequately briefed is that, in the quantifiability cases .,

argued by the parties no mention is made of the posture of the cases there
i compared with here. In the Hanly cases, supra, Maryland-National Capital
| Park and Planning Commusion, sspra; First Nati Bank of Chicago, supra;

Nucleus of Chicago Homeowners, supra; and virtually every other case
( discussed by the parties concerning the requirements of an EIS, the Federal

agency has been sued for an asserted failure to comply with the provisions
i of NEPA. But in Public Service Conpany, supra, the NRC was challenged
! by the utility for exceedmg the requirements of NEPA. In this unusual,

perhaps unique situation, the exercise of the agency's discretion in
affirmatively protecting the environment was ringingly supported by the
court. See citation, pp. 5,6, supra and $82 F.2d at 82.

Still another aspe't of the quantifiability subissue not adequately
addressed by the briefing parties is the nature of the impacting force. In the
Hanly line of cases, and those following, the courts were confronted with
the argument that the mere presence of a disadvantaged group of people
could constitute a pollution to the environment of a higher socio-economic
group. The term " people pollution" was disparagingly coined by Judge
Friendly of the D.C. Circuit in Maryland National Capital Park and,

Planning Commission, supra, 487 F.2d, at 1037. He D.C. Circuit refused to
accept a factor with such strong racial and class overtones as a consider-,

ation of national environmental policy. De Oeventh Circuit in Nucleus of
Chicago Homeowner.: Ass'n, 524 F.2d at 231, cited with approvai the D.C.

; Circuit tefusal. See also Como-Falcon Coalition v. Department ofLabor,465
F. Supp. 850, 857, n. 2. (D. M nn.1978). In our proceeding of course there
are no overriding national policies preventing the frank acknowledgment

| that the presence of the impe.cting force (operation of TMI-1) in iself may
'

be considered in mitigation ofits effects, which brings us to the next area of
dispute among the parties.

i
: C. Raelamat Basic for Cr- s Fears

*-

The licensee to a greater extent (brief, pp. 20-25) and the staff to a lesser
extent (pp. 44-46) argue that, even if psychological stress to the community
is measurable, it is not cogmzable under NEPA if the fears are notjustified.

| Both cite First NationalBank ofChicago, sopra, where the court held:

{ we question whether such factors [ psychological and sociological effects |
upon neighbors even if amenable to quantification, are properly cogmzable
in the absence]of clear and convincing evulence that the safety of the

'

!

neighborhood is in factjeopardized.

I
e
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484 F.2d at 1380 n.13.'

From this ruling, licensee argues that Fint National Bank provides

{ explicit support for the proposition that unsubstantiated fears or unfounded
~~

psychological effects are not cogmzable under NEPA. Licensee brief, p. 22.
Neither PANE, the Commonwealth, nor any other intervenor dire:tly
addresses this view of NEPA so we must.

|
First," clear and convincing" is a standard for the measurement of proof,

the quantity and quality of evidence; its use in First National Bank,
certainly was not intended to be a carefully considered evaluation of
evidentiary standards.

More important is the fact that the scheme of nuclear energy regulation
assumes that commercial energy reactors are inherently dangerous but
potentially safe. Why else does the Commission consider remote siting of
nuclear plants and 10-mile plume emergency planning zones? For that
matter, why else are there an Atomic Energy Act and the NRC7 The TMI 2
Iersons Learned Task Force Final Report states that "probably" the single
most important human factor with which the nuclear industry and NRC
must contend is the " mind set that future accidents are impossible."
NUREG-0585,1979, p. 2-7.

We urge the Commission to reject out-of-hand the arguments that the
Commission should ignore community fears of TMI-I operation because of
the assertion that those fears are irrational. These fears differ from the fears*

*

produced by low income housing, and they are more amenable to
mitigation as we discuss below.

E. Mitigation under NEPA

It was appropriate for the staff to discuss psychological stress first in,

'

terms of an EIS, but the staff erred in limiting its analysis to whether an EIS
factoring psychological stress is required.

Aside from its fundamental threshhold position, the staff seems to take
the position that, even if psychological distress is cognizable under NEPA,
the Commission cannot consider it because it does not have the skills and
resources to factor it precisely into an EIS. Thus, it would seem, the stafris
arguing that, if the Commission cannot do a comple.te job, it should do
nothing at all. We disagree. We believe that NEPA permits the NRC,
within its discretion and without an EIS, to consider community and
inlavidual fears, and to take reasonable actions to mitigate these fears.

It is true that the NRC usually considers environmental impacts in the
course ofissuing an EIS or environmental im[ met appraisal under Section

631
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4332(C). Sometimes the evaluation is under subsection (E) requiring the
'

| consideration of alternatives." But solely because an action otherwise
required by NEPA does not fall neatly into the specific mandates of Section,

4332 (A) through (I), does not, in our view, prevent the Commazion from~

exercising its general authority and responsibilities under NEPA.
In Section 4332:

The Congress authorizes and directs that, to the fullest extent possible: (1)
the policies regulations, and public laws of the United states shall be
interpreted and sdministered in accordance with the policies set forth in this
chapter-

The policies referred to are those set forth under Section 4331(b)
including:

. ....

(2) assure for all Americans safe, healthful, productive, and esthetically and
culturally pleasing surroundings;

(3) attain the widest range of beneficial uses of the environment without
depadation, risk to health or safety, or other undesirable and
umntended censequences;

. .. ..

*

(5) achieve a balance between population and resource use which will
permit high standards ofliving and a wide shanng oflife's amenities;

. ....

Rese general provisions of NEPA provide the Commasion with the
authority to take reasonable action to protect the environment even where
an EIS is not required, or as it may be in this case, not possible. In a review

l
of NRC and AEC decisions we have been unable to find specific authority>

for our view. The cases, as we noted above, have been under circumstances
where the impact has been deemed suf"cient to trigger an EIS under
Section 4332 (C) (or a negative statement supporting an environmental
impact appraisal). However there is no trend that we can identify in
Commission-NEPA precedents inconsistent with our recommendation. He
conditioning of licenses has not been dependent upon whether, ic a

"Secten 4332 (E) requires agencies to " study, , and desenlm appropriate aheraatives
to reconunended courses of action in any which involves unresolved confhess
concerning alternative uses of available resources; "
We do not depend upon this subsecten because we believe that the Coma ===a='s authority to
protect the environment is much more fhada-tal

l
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'M cost / benefit bauncing, the overall balance was tipped. In Detroit Edison

, Z
~

~ Company (Greenwood Energy Center, Units 2 and 3) ALAB-247,8 AEC

1.. g%p 936,944-45 (1974), the Appeal Board discussed the relationship between the
.

p .. i Conunission's authority to condition licenses and the final balancing under
NEPA:

Nor is the Commission's authority restricted, as the applicant would have it, to
voting the hcense up or down depending on whether the overall " cost / benefit
ratio is tilted against the facility by the location ofits transmission lines. On the
contrary, under NEPA, an agency is also obliged to mmimin to the extent
reasorably practicable the environmental aftermath ofits actions. Environmental
Defense Fund v. Corps of Engineers, 492 F.2d 1123,1135 (5th Cir.1974);
Environmental Defeme Fund v. Frochlke, 473 F.2d 346, 353 (8th Cir.1972);
Council on Environmental Quality Guidelines,40 CFR 1500.2(b) (1974 rev.).
[ Footnote omitted] As the District of Columbia Circuit has succintly put it:

Clearly, it is pointless to ' consider' environmental costs without also seriously
considering actions to avoid them. [Calvert Clgs, sipra,499 F.2d at 1128).
Our own decisions reflect that understanding. We have held that NEPA
requires nuclear facilities to be desi ned to minimue environmental harm to5
the extent reasonably practicable before the final balance is struck. The
cooling tower cases are a clear example. We have reiterated in those
decisions that the relative environmental merits and costs of the various
cooling systems be evaluated for each facility to insure "that the optimum
attemative may be selected" before "[f]inally, an overall balancing of costs
and benefits occurs. "[ Citations omitted] It would overturn those decisions
to rule in this case that environmental a mage which can be avoided at
reasonable cost is nonetheless, permissible, provided caly that the ultimate,* |

overall cost / benefit ratio remams favorable to a nuclear plant. Such a result
is unwarranted; it would devitalize NEPA. We are neither prepared nor
empowered to inter that Act.

Id. at 444-45.

In Public Service Conpany, supra, the First Circuit described the reach of
NEPA quite simply:

The directive .to agencies to mmimire all unnecessary adverse environmental
I impact obtains except when specifically excluded by statute or when existing law

makes compliance with NEPA impossible.

582 F.2d at 81.

As we noted, the board, if permitted, would consider psychological stress
l'or the purpose of mitigating community fears about the operation of TMI-
1. The licensee notes throughout its brief that the correct way to address

,

i
..

Q, community fears is to remove the bases for them. Licensee's brief, e.g., pp.4

-? 18, 23, 30-33. Certainly it ir true that the best way to muumize any9 ,\.[k psychological strers in the communities around TMI-l is to make the plant'' ~-

safe or not allow it to operate. We do not need further authority from the
,

t

.

i
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Commmion to approach community fears in this manner. What we may
need is the jurisdiction to impose reasonable, cost-effective conditions on
the operation of TMI-I directly, and perhaps solely, for the purpose of
mitigating psychological stress. For example, if the record should demon-,.

strate that the licensee has complied with the law, regulations and
reasonable standards cf public health and safety in its radiological
monitoring program, but that, say, additional continuous oft-site monitor-
ing visible by the residents around the facility would reduce apprehension
in the community, and,'in a mini-cost / benefit balancing, it is found to be
reasonable, we should have the authority under NEPA to require this
amenity.a

Further, the opportunity for the public in the vicinity of TMI to express
through the NRC hearing process their fears and ideas for the alleviation of
their fears can in itself have a substantial mitigating impact in the resolution
of any residual psychological stress from the accident, and the proposed
restart of TMI-1. On the other hand, to conclude summa-ily that these fears

. are baseless and therefore beyond NRC jurisdiction, as urged by the!

licensee, may produce additional stress in that the public may perceive an
,

attitude that their fears are of no consequence, and that, therefore, they
have no control over, or voice in the events afTecting them.n

Even if the Commission does not permit the consideration of psychologi-,

| cal stress issues as such, these issues may collaterally relate to other issues
which must be considered in the proceeding. Community fears may be a

-

factor in evaluating the effectiveness of the licensee's emergency response
plan. The licensee's sensitivity to community fears and licensee's credibility,

! may indirectly relate to its management capability to formulate and
implement emergency response plans. Conversely, the effectiveness of plans

i may rest on the public's education,its preparation to take action and its
'

confidence in the plans. To the extent that psychological stress may be a
factor in these other issues, we do not believe that additional authority from
the Commission is required. We are see'aing only the authority to address

} directly and to mitigate fears which may result from the proposed operation
of the facility..

| The board would not anticipate a parade of witnesses describing their
I personal experiences during the TMI 2 accident and their concerns about
i

I
irIhis example has no record basis. We use it solely as an illustration. It is, however, an area of,

interest to the board which may deserve summmation.

'Fritchener, J.L and F.T. Kapp,1976," Family and Character Change at Buffalo Creek." An
.

'

Joer. hycktry, /JJ (3),295-299; I.inon, RJ. and F Olson,1976. "The Human Meaning of ,
Total Disaster: The Buffalo Creek Expenence " Psydastry, 39,1 18.

|
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restarting TMI-1.id This approach would soon become cumulative and, in'

f'.
[; any event, would be of doubtful value. It would provide little information~~

beyond what the board has already observed during the public limited
,

^< e..-

.- -'E appearances. As we noted above, the staffs brief contains references toi

studies which may be valuable and individual intervenors have indicated
their plans to approach the issue on a broader, more analytical level.

% Consumer Advocate of Penarylvania has submitted an instructive bner addruesmg the
potential problems of stress caused to wit- testifymg on this suyect. p. A-28.

I
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UNITED STATES OF AMERICA
! NUCLEAR REGULATORY COMMISSION
i

COMMISSIONERS

John F. Ahearne, Chairman
| Victor Gilinsky
! Joseph M. Hendrie
i Peter A. Bradford
i

in the Matter of PR-50 (44 FR 75167)

FINAL RULE ON EMERGENCY,

PLANNING December 5,1980

Responding to a petition for reconsideration and for a stay of the 15-
minute notification capability requirement in its emergency planmng rule,
the Commission determines that insufficient evidence is presented tojustify
granting the requested relief.

MEMORANDUM AND ORDER
-

| On November 12, 1980, the Duke Power Company and the Texas
Utilities Generating Company (hereinafter " petitioners") moved the Com-
mission for reconsideration and for a stay of the 15-minute notification
capability requirement in the emergency planning rule.10 CFR Part 50,
App. E, IV, D,3; 45 FR 55402,55412 (August 19,1980). The Commission

' has received an extensive analysis of the evidence presented in the motions
from its technical stafT and believes that insufficient evidence is presented

>

to justify immediate modification or stay of the 15-minute requirement.
That analysis is enclosed and describes more fully the Commission's
reasons for denial of the relief requested.

Petitioners object to the rule's requirement that a licensee must
demonstrate that a public notification system exists which is designed "to
have the capability to essentially complete the initial notification of the

| public within the plume exposure pathway [10-mile emergency planning
zone] EPZ within about 15 minutes [of notice by the facility of a severe
accident]." 10 CFR Part 50, App. E, IV, D,3,45 FR 55402,55412 (August

; 19,1980). Petitioners do not cite any alleged inadequacy in the record of the
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emergency planning rulemaking itself, but base the motions wholly on
information that post-dates the promulgation of the final rule. First, they
argue that information generated by Dr. Stratton and his colleagues
suggesting an overestimation of the quantity of iodine released in an
accident supports a substantial modificaton of the 15-minute notice
requirement. Petitioners argue that the WASH-1400 figures, which form
part of the basis for the 15-mim,te rule, identify radioactive iodine as a
significant early contributor to accident risk. Petitioners conclude that this
new evidence which suggests a smaller risk to the public casts substantial

{ doubt on the continuation of the 15-minute requirement. Second, petition-
6 ers rely on testimony given by a senior Federal Emergency Management

Agency (FEMA) official on August 18 to the Nuclear Oversight Commit-
tee, that the performance criteria for the 15-minute rule are impossible to
meet. He expressed his view that a 15-minute rule could be applied to a,

smaller distance efTectively, about three miles from the plant, with a
somewhat longer notice time out to 10 miles from the plant.

To succeed in their motion, petitioners concede that they must show,
among other things, that this informaton is so significant that a different
result would have been reached with regard to the 15-minute notification

I rule had that information been considered initially. Motion at 6. Based on
I the staft's analysis, the Commission does not believe petitioners have

satisfied this burden.
The Commission was recently briefed on the Stratton information. That-

information does not at this point support a stay or immediate modification
of the 15-minute rule. As is explained in the stafrs accompanying technical
analysis, in the Stratton letter itself, and by several of the briefing principals
(von Hippel, Bernero), the Stratton, et al. assumptions about the quantity of
iodine released are limited to those situations in which contamment
integrity holds; this is not the assumption behind the 15-minute rule. Thus,
the Stratton position on iodine releases does not apply to a number of
important possible accident sequences which the 15-minute rule is designed,

I to mitigate. The Stratton information also concerns only radioactive iodine
and not other isotopes which might also be released in worst accident
situations. See Transcript of November 18 Briefing, at 140; NUREG-0396;
EPA 520/1-78-016, Joint EPA-NRC Task Force Report, "Planmng Basis
for the Development of State and Local Emergency Response Plans in

i Support of Light Water Nuclear Power Plants" at 2243 and Appendix I
(December 1978) (citing noble gases, tellurium and ruthenium, as well as'

- cesium and iodine). Thus, there is a range of possible accidents for which
,

the 15-minute rule is applicable. That kind of prompt notice is required not
only in the unlikely situation where immediate releases are anticipated but

; also for the situation where the potential severity of an accident goes,

!G iw
i
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unnoticed for sev.eral hours and the time for public notice is shorter.g -

,-

Prompt notice also increases the number of protective action options
. %

avilable for responsible governmental officials. See StafTTechnical Analysis
s .

t.;
at 4. The Stratton information is, therefore, insufficient tojustify either aI ''

-
*
.

modification or stay of the rule.
I As to the FEMA testimony cited by petitioners, it should first be noted
i that it did not take issue with the FEMA-NRC agreement that the NRC. set

the nature of the hazard for which ofTsite planning is required, including the
>

,

'

timing of releases and the plannmg distance. The point relied on is an
opinion that 100 percent effective notice out to 10 milesfrom the plant was

i impossible. " Ibis, however, was recognized by the NRC in the final rule and
| this view adds nothing new to this discussion. Moreover, subsequent to the

August 18 testimony, FEMA agreed with the NRC that there ought to be a:

j design objective for the 15-minute rule out to 10 miles and agreed to the
j design objectives described in NUREG-0654, Revision 1. In the January,

1980 version of NUREG-0654, FEMA and NRC described the designa
'

objective for the notification system as assuring that 100 percent of the
I

population within 5 miles of the plant and 90 percent of the population
within 5 and 10 miles of the plant could receive notice in 15 minutes. In the
November revision, FEMA and NRC modified that guidance to be
essentially 100 percent of the population within 5 miles of the plant and no

| rpecified percentage out to 10 miles. The NRC and FEMA still insist,
however, that a system be designext to provide both an alert signal and an,

j instructional or informational message to the population within the 10 mile
EPZ within 15 minutes. The lack of a specified percentage from 5 to 10

. miles is to allow planners the f1:xibility to design the most ,ost-effective
! system to meet this general objective.: Therefore, the FEMA testimony is
: not inconsistent with the 15-minute rule and is not sufficient to warrant
; modificaton or stay of the rule. In its implementation of this part of the
| rule, the NRC intends to be guided by FEMA'sjudgment as to what times
! and systems are feasible.
: Finally petitioners object that the notification system imposed by the

NRC is expensive and unnecessary. In the rule, the Commazion recognized
that such a system might be expensive, as much as 31 million per site.
NUREG-0685, Environmental Assessment on Final Rules at 7 (August
1980).2 The costs were not considered out ofline with the increase in publici

'NUREG&54, FEMA-REP-I Rewsion 1. "Oiteria for Preparation and Evaluation of
7.

-

Radiological Emergency Rampaa=* Plans and 7 7 - in Support of Nuclear Power
'

;* Plants.'' at 3-3,3-4 (November 1900).
-

. g ribe Eaal rule does not spedf) what kind of systema who should instau it, or who must bear
4/ the cost. The staff has indicated that several States have passed, and others ars = '_ ,

| legislation to prende the cost ofconfora-*

u 5.,
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protection and Duke's costs would seem to be even less than that.2 It is
worth noting that virtually every other utility has taken steps to comply
with the 15-minute rule. In promulgating the rule, the Commission noted
that there was no disagreement that public notification was an essential-.. .

element of an effective emergency plan and responded to a charge that this
requirement was " arbitrary and unworkable" (45 FR at 55407):

In determmmg what that [public notification) criterion should be, a line must
i be drawn somewhere, and the Commission believes that providing as much

time as practicable for the taking of protective action is in the interest of
public health and safety. The Commission recognizes that this requirement
may present a significant financial impact and that the technical basis for
this requirement is not without dispute. Moreover, there may never be an
accident requiring using the 15-minute notification capability. However, the
essential rationale 1:chind emergency plannng is to provide additional
assurance for the put.lic protection even during such an unexpected event.
The 15-minute notification capability requiremect is wholly consistent with
that rationalc.

This ratonale is unaltered by petitioners' filings with de Commission.

Based on the above considerations and the Staff 'i-chnical Analysis
which is appended hereto, the Commission denies the reliel requested.

Commissioner Hendrie concur:,in the result and will provide a statement

of his separate views at a later date..

It is so ORDERED.

For the Commission

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, DC.
this 5th day of December 1980

8As described more fully in the staff analysis, petitioners cite costs for four Duke Power sites, .

only two of which are in operation or nearly in operation (Oconee and McGuire). Costs are j
also described for both a 68 decibel (db) and 60 db siren system when NRC/ FEMA guidance ;

only recommends the less expensive 60 db system. Taking these limitations into account, the |
cost for Duke Power is about $1 million per site, which compares favorably with the cost |

propeted by the staff.

!,
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STAFF TECHNICAL ANALYSIS OF

- -4 MOTION FOR RECONSIDERATIONt

. mn-
| Samunary of the Action Requested
i On November 12, 1980, the Duke Power Company and the Texas

Utilities Generating Company (hereinafter " petitioners") moved the Com-
mission for reconsideration ofits requirement that applicants and licensees

'
must demonstrate that a public notification system exists designed "to have
the capability to essentially complete the initial notification of the public
within the plume exposure pathway [10 mile emergency planning zone] EPZ
within about 15 minutes [of notice by the facility of a severe accident]." 10
CFR Part 50, App. E, IV, D,3,45 FR 55402,55412 (August 19,1980). The
instant motion is not based on any alleged inadequacy in the record of the
emergency planning rulemaking itself, but is based wholly on information
that post-dates the promulgation of the final rules. First, petitioners argue
that information generated by Drs. Stratton, Malinauskas, and Campbell,
sent to the Chairman in a letter dated August 14, 1980, suggesting an
overestimation of the quantity ofiodine released in an accident supports a
substantial modification of the 15-minute notice requirement. Petitioners
argue that the Reactor Safety Study (WASH-1400) figures, which form part
of the basis for the 15-minute rule, identify radioactive iodine as ai

'
significant early contributor to accident risk. Petitioners conclude that this.

} new evidence, which suggests a smaller early accident risk to the public,
;

casts substantial doubt on the continuation of the 15-minute requirement
for the full ten-mile EPZ and proposes to apply it only to the closest two to,

three miles. Second, petitioners point to testimony given by a senior FEMA
official on August 18 to the Nuclear Oversight Committee, that the design

j criteria proposed in January 1980 for the 15-minute rule are impossible to
! meet in prr.ctice. The FEMA official expressed his view that a 15-minute
i rule could be applied to a smaller distance effectively, about three miles
| from the plant, with a somewhat longer notice time out to 10 miles from the

plant. Petitioners concede that,. to succeed in their motion, they must
I demonstrate that the information presented is so significant, that, had it
: been considered initially, the 15-minute requirement would have been
I different. Motion for Reconsideration at 6. Th , technical staff -
I

representatives of the Office ofInspection and Enfeiement and the Office
of Stands.rds Development -in conjunction with the OfTice of the General
Counsel and Office of the Executive Legal Director, has analyzed the new

- . , . .

J
5: information raised by petitioners, compared it to the record of rulemakmg1i

f underlying the final rules, and recommend that the motion be denied on the~

J merits. The following discussion explains the basis for the Commission's
, .

.

- .

,
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action in promulgating the 15-minute requirement and why the information

?' ofTered by the petition is insignificant to warrant modification of that,

requirement.
y

Ca==lemlon Considersion of 15-Minute Notification t'.p.hmty

Ra ' m=2
A basic requirement for licensee emergency plans is a notification

system, to assure both that the licensee has the means to notify appropriate '
governmental omcials in a timely manner and that those omcials, in turn,
have the capability to notify the public in a timely n anner.10 CFR Part 50,
App. E, IV, D,1, supra. In addition, the NRC requires that the public be
kept generally informed of basic emergency planning information such as
notification procedures and protective actions to be taken. Id, IV, D,2. In
an accident situation, the licensee is required to be able to notify
responsible governmental officials within 15 minutes of declaring an
emergency of the seriousness and nature of the event. Id., IV, D,3. In turn,
the licensee must show that those officials are able to provide effective
notice to residents within 10 miles of the facility within 15 minutes of notice
by the licensee. Id This notice to the public, by means of an alert system,
would cause the public to turn to emergency broadcast or other systems for
further instructions. In effect, the NRC requires a complete procedure that
would enable the public to be notified that a serious accident may be in
progress within about 30 minutes of the licensee declaring an emergency.-

'ne latter 15 minutes of this time - in which actual public notice by
responsible governmental officials may be given - is the sole focus of the
instant petition.8

The Commission discussed the 15-minute notification capability require-
ment in detail at open public meetings with the NRC staff and with

ribe full text of the requirement is set out here:
c

; 3. The hcensee shall demonstrate that the State / local chials have the capability to
make a public notification decision prompt!) on being informed by the licensee of an
emergency condition. By July 1,1981, the nuclear power reactor hcensee sha!!
demonstrate that ademhtrative and physical means have been established for alerting
and provuhng prompt instructions to the public within the plume exposure pathway EPZ.
The design objective shall be to have the capability to essentially complete the initial
notifwation of the public within the plume exposure pathway EPZ within about 15
minutes.The use of this notifwation capability will range from immediate notifwation of
the public (within 15 minutes of the time that State and local ofHcials are notined that a
situation exists requiring urgent action) to the more likely events where there is
substantial time available for the State and local governmental offwials to make a

_ ' . b judgment whether or not to activate the public notifwation system. Where there is aC

darman to activate the notincation system, the State and local of5cials will determine
i'

- # whether to activate the entire notification system simultaneously or in a graduated or
i' W -~

staged manner. The responsibility for activating such a public notification system shall
[ j reminin with the appropnate vo.at authonties.e*

. -
..
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i representatives of the industry and affected governments in deciding what

| ! the requirement should be.
'

On June 18, 1980, the Commission met with the stafT and discussed at

-

f length the feasibility of a 15-minute notification time (as opposed to 30.
| minutes or some other longer time). Public Meeting, Staff Presentation of

Final Rulemaking to the Nuclear Regulatory Commission, pages 17 42
(June 18,1980). The staff explained that it had concluded, after study and
evaluation and an analysis of the comments received, that a public notice

i system should be designed to provide the maximum degree of time within
} which to take protective actions. For example, the staff noted that in a very
j severe accident, when releases of radiation could occur within about 30

minutes time, immediate notice and action would be necessary. In addition,
5

the staff described that an accident's potential for severe consequences
might not be recognized until several hours into the accident, leaving only a
short time actually available to effect protective actions. Where a system
exists for prompt notice, governmental officials will have more options
available for protective actions, including evacuation itself which may take
from two to ten hours. June 18 Transcript, at 18-19. The discussion also

i

,

focused on whether the State and local goverments could take appropriate |
protective actions during the 15 minutes that was initially allotted to their
decisionmaking process. Id, at 31-32. The Commmion decided at the June
18,1980 meeting, after reviewing the rulemaking record to date, that (1)
more flexibility was needed for the State and local goverment decisionmak-*

ing process, (2) that the Supplementary Information should include a
provision for the acceptability of a staged or segmented notification system,

thereby permitting the use of only part of the 10-mile notification system,
>

'
and (3) that the final rule expressly recognize that an absolute (100%
effective) notification of every individual within the emergency planmng
zone is not required and is probably impossible; but that the NRC's

t objective is to come as close to that as possible. See, e.g., id, at 26-27,31,
j 39-42. Finally, the Commission noted that the Federal Emergency

Management Agency (FEMA) would make determinations on the adequa-
'

cy of the offsite notice system to mee: the criteria and that the NRC would
rely on thatjudgment.Id at 26-27.

At a public meeting on June 25,1980, the Commission discussed the.

proposed final rules with three panels, one each representing the nuclear
5

industry, State and local goverments, and special interest groups. The areas |

,

of concern raised by the Duke Power and Texas Utilities motions were
|

,
'

discussed at length at that meeting. Public Meeting with Industry, State and '

Imal Governments and Special Interest Group Panels on Emergency,

Planning and Preparedness Rulemakmg, pages 12-19,31-34,39-46,78 and
79 (June 25,1980). Dunng the panel discussions, industry spokesmen,

642
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O
[ including one of petitioners * counsel and a Duke Power executive, agreed

|$ with the need to upgrade emergency plans and preparedness but were
strongly opposed to the, requirement for the 15-minute notification

- - capability. Their arguments were based on (1) the apparent lack of a strong
technical basis and/or justification, (2) the possible negative effects on the
protection of the public health and safety, and (3) cost.

In a dialogue with the Industry Panel, the Commmion noted that the 15-
minute requirement was not as stringent as intially characterized by the

| Panel, that it only required that the equipment or other means be installed

j capable of effective public notice within 15 minutes and that it does not
preclude independent State and local decisions on when or to what extent
the system will be actuated. June 25 Transcript, at 14-17. The industry
panel noted that they would prefer deferring the 15-minute rule for the full
10-n'ile EPZ but would not object to such rapid notice to about "two to
three miles, as an interim situation."Id at 40. In response to a Commission
question, the representative from Duke Power indicated the principal
objection was " expense at this time with no technical justification for
having to make that expense."Id at 42. Hat panel also indicated that State
and local officials opposed it. Id at 42-43.

At this same meeting, however, the panel of State and local government
officials considered that the 15 minute notification capability requirement,
with some modification and clarification, was appropriate. Id 77-79.

On July 3,1980, the NRC staff responded to the panel presentations at-

the June 25 Commission meeting. At this meeting, the staff presented the
Commission with modifications to the proposed fmal rules to accommodate
many of the suggestions made by the Panels. The Commission again
discussed the appropriatness of 15 minutes notification capability (as
opposed to some longer time) and how the system might be used in
practice. Public Meeting with NRC StafT(July 3,1980). At that time, the
Comnussion accepted modifications to provide more flexibility to State and
local governments.

Lastly, the Commission held a public meeting on July 23,1980 for a
discussion and vote on the Emergency Preparedness Final Regulation.
After lengthy discussions the Commission voted on the final regulation that
was published in the federal Register on August 19, 1980 (45 FR, supra at
55407). He Final Rules included the following explanation in the
Supplementary Information that reflected the significant deliberations

j concerning the 15-minute notification capability requirement:
,g ,, Among the possible alternatives to this requirement are a longer. , -

M W~ e- notification time, a notification time that varies with distance from the

-
''$ facility, or no specified time. In detenmnmg what that criterion should be, aY

- line must be drawn somewhere, and the C~ kdas believes that provuiing

n

N

>
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as much time as practicable for the taking of
- interest of public health and safety. He Cc== protective action is in thei= ion recogmzes that this

requirement may present a significant financialimpact and that the technical
basis for this requirement is not without dispute. Moreover, there may never'

be an accident, requiring using the 15-minute notification capability.
--

j However, the essential rationale behind emergency planning is to provide
additional assurance for the public protection even during such an unexpect-,

ed event. He 15-minute notification capability requirement is wholly
consistent with that rationale.

l

ne Commmion r-mim that no single accident scenario should form,

j the basis for choice of notification capability requirements for offsite'

authorities and for the puMic. Emergency plans must be developed that will
have the ficxibility to ensure response to a wide spectrum of accidents. His
wide spectrum of potential accidents also reflects on the appropnate use of
the of1' site notification capability. He use of this notification capability will

,

range from immediate notification of the public (within 15 minutes) to listen
to predesignated radio and television stations, to the more likely events
where there is substantial time available for the State and local governmental'

officials to make a judgment whether or not to activate the public
notification system.

Any accident involving severe fuel degradation or core melt that results in
significant inventories of fission products in the containment would warrant
immediate public notification and consideration, based on the partacular
circumstances, of appropriate protective action because of the potential for
leakage of the conttinment bmlding. In addition, the warning time available!

for the public to take action may be substantially less than the total time
-

between the original initiating event and the time at which significant, ,

radioactive releases take place. Specification of particular times as design.

i
objectives for notification of ofTsite authorities and the public are a means of
ensuring that a system will be in place with the capability to notify the public

i

, to seek further information by hstening to predesignated radio or television
; stations. He n==i= ion recogmzes that not every individual would

necessarily be reached by the actual operation of such a rjstem ;:nder all
;

'
conditions of system use. However, the Comminion believes that provision
of a general alerting system will significantly improve the capability for

'

,

taking protective actions in the event of an emergency. De reduction of
'

; notification times from the several hours required for street-by-street'

notification to minutes will significantly increase the options available as
*

protective actions under severe accident conditions. %ese actions could
melude staying indoors in the case of a release that has already occurred or a

,j precautionar
hours away.y evacuation in the case of potential release thought to be a fewAccidents that do.not result in core melt may also cause| i

'
relatively guick releases for which protective actions at least for the public in

i the immediate plant vicinity, are desirable.

Some comments received on the proposed rule advocated the use of a;

staged notification system with quick notification required only near the
plant. He Commimon believes that the capability for quick notification
within the entire plume exposure emergency planning zone should be
provided but r==i= that some planners may wish to have the option of
selectively actuating part of the system during an actusi response. Planner

W
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A ~. i abould carefully consider the impact of the added decisions that ofTsite
authorities would need to make and the desirability of establishiag an official
communication link to all residents in the p ume exposure emergency

ta ./T pinnnmg zone when determmmg whether to plan for a staged notification
.. -- % capability.

The motion before the Commission does not fault any rs.pect of the
Commission's deliberations on the rule 2 but only cites "new information."

.

Response to "New Inforunation"
The new information (Stratton, et al. on iodine release and the FEMA

official's statement) and other factors (such as cost impact) raised by
petitioners are insufficient to support the relief requested.

A. Petitioners rely on the August 14 letter of Drs. Stratton, et al. which
suggests an overestimation of radioactive iodine released in specific kinds of
accidents. The Commission.has been briefed on this subject by Drs.
Stratton, et al. and other experts from the technical stafT, the Electric Power
Reactor Institute, and Princeton University. Thus, in responding to this
information, the staff has considered, not only the evidence in the motion
itself, but also the public record created by the briefing (see SECY-80-504,
Iodine Releases During Reactor Accidents (November 13,1980) and
Transcript and Meeting Memoranda for November 18, 1980). The stafT
believes that petitio ers' reliance is misplaced, given the authors' restriction

l of their theory to only certnin core melt sequences and due to the role of
~

isotopes, other than iodine, in calculations of herJth effects in the worst
accident sequences. See NUREG-03%, EPA 520/l-78-016," Planning Basi:
for the Development of State and local Government Radiological
Emergency Response Plans in Support of Light Water Nuclear Power
Plants," at 22-23 and Appendix I (December 1978).

2In the consideration of the emergency plannmg final rules the Co===aa's staff outhned the
cost installation and maintenance of a 15-minute notification system out to 10 miles. In the
Environmental Assessment for the Final Rules, NUREG-0685 at 7 (August 1980), the
following discussion of those costs appears

[An earlier NRC Staff Cost Analysis] did not contain estimates of the costs ofinstallirg
warning systems that would have a capability of notifying (within 15 minutes) everyone
within 10 miles that a site emergency was in progress. Estimates provided by commenters
on the draft Environmental Assessment indicate an installed cost of around $500,000 plus
a nominal yearly maintenance cost. His will bring typical costs to about one million

# . . .. dollars per plant. Costs incurred in regard to multiple-unit plants will result in lower per
j ( unit costs. Costs per unit in areas with more individual governmental authorities involved

,t ; , <,.. and/or higher populations will be higher.A.
-

- .j nt i, in promulgating the requirement the Conimission eaandaed that the cost could be as
" m: d as SI million per site for the life of the facility based on average industry submissions.

) ..%
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{ First, the Stratton theory is limited by its authors only to those cases
I where containment integrity is maintained. See Stratton letter p. I and Staff

,

Memorandum of W. Pasedag (October 30,1980) attached to SECY-80-504. |
The emergency planning rule is not so limited. Containment failure cases |
are among those situations where prompt public notification is important i
because the potential for ofikite health efTects would warrant immediate
measures offsite to mimme the impact of the releases on the public. See
NUREG-03%, Appendix I,45 FR at 55407. See also November 18 Briefing
Transcript, at 140. Should the theory of Stratton, et al. prove correct, it
could affect offsite consequences from at least some core melt sequences in

i

which containment integrity is maintained by reducing the amount of i

sirborne iodine available for release from the facility. Whether this theory it |

correct may affect the computation of total risk to the public from a nuclear
power plant (considering both consequences of the accident and the
probability of such a release) but does not affect the range of contingencies
which emergency plans are designed to mitigate.

Second, the staff concludes that the presence or absence ofiodine would
not affect the timing of emergency response in severe core melt sequences.
Decisions on ofTsite actions during severe emergencies are based on actual
plant conditions. The knowledge of whether certam isotopes, such as
iodine, are in the containment' atmosphere and potentially available for
release is an important facet of decisions which must be made on

| precautionary ofTsite protective actions. The ability to make this determina--

tion is an important part of post-TMI in-plant requirements. However, in
worst-accident sequences, because other radioactive isotopes, (e.g., noble

f gases, tellurium and ruthenium). also contribute to the potential risk
| (NUREG-0396, at 22-23), the presence or absence of iodine, by itself, does

I
not warrant a change to the 15-minute rule. Finally, in some cases, thei

timing of emergency actions is also affected by how quickly an accident's
{ potential severity is recognized and not by the presence or absence of
| particular isotopes. See, e.g., June 18 Commission Meeting Transcript,

sipra. That rationale for prompt notification is unafrected by the Stratton,'

; et al. information. The staff believes that this information raises generic
,

| concerns that require general comprehensive treatment and intends to treat j
| it in that way. Immediate modification of the 15-minute requirement is not

i

! justified.
B. Extensive reliance is placed by petitioners on an opinion of a FEMA

'
official, expressed in August 1980, questioning the practicality of a 15-
minute notificat'on capablity within 10 miles. The Supplementary Informa-
tion for the NkC final rules sets forth at some length the rationale for the*

Comnussion's decision. The Final Rule acknowledged that 100% effective
notification is not guaranteed by this requirement. Moreover, the rules

-t
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specifically allow use of such a system in a phased manner and fh less than
the full 10 miles so long as the capability to activate the total system

,

promptly if needed is also provided. He statement of the FEMA official
adds nothing new to this discussion.,

Both FEMA and NRC have recogmzed the primacy of NRC's role in
determining the extent of the hazard for which offsite planning is required,
including the types of releases, the timing of releases and the distances for
which plans should be laid. See, for example, the exchange of letters
between H. Denton and F. Camm on February 14, 1980, concerning
emergency planmng requirements for low-power licenses. He cited
testimony does not deny that position but only questions whether some
other kin.d of design criteria for the system which would be better.
Subsequent to the testimony, however, in September, the NRC and FEMA
joint staff guidrace on the public notification capability, e ppendix 3 to

6 NUREG-06'4/ FEMA-REP-1, was revised to FEMA's satisfaction modify-
ing earlier guidance to delete a quantitative public notice effectivene.;s
figure as a design objective for the system in the five- to ten- mile distance. .

Rus, where earlier guidance had insisted that the system have the
capability to provide notice within 15 minutes to 90% of the public between
five to ten miles from the plant, the agencies now expect the initial
notification system to assure direct coverage of essentially 100% of the ,

population wit' tin five miles of the site, and special arrangements to be
made to assure 100% coverage within 45 minutes of the population, who*

,

may not have received the initial notification, within the entire plume

|
exposure EPZ. No quantitiative number has been set for the percentage of
population within the five- to ten-mile plume exposure EPZ who must be
notified within the initial 15 minutes. NUREG-0654, Rev. I, at 3-3. The
lack of specific percentage is to permit flexibility in system design and

| permits planners to install a cost-effective system consistent with the
general objective. M at 3-4. Moreover, while there may be a cost difference:

j between systems designed to cover three miles and systems designed to
cover 10 miles, there is no techmcal or conceptual difficulty in designing the

j system for the larger area. The NRC, however, has always recognized that,
in practice, the licensee could not guarantee 100% effectiveness. Hus, the
FEMA testimony is insufficient to warrant the relief requested.

C. The other factors raised in petitioners' motions are likewise
insufficient tojustify a change.

The cost information in the motions for reconsideration and for stay are
claimed as impacts to Duke Power as a consequence of a failure to stay the
rule. In fact, however, only two of the sites require immediate action

| because of the existence of operating units or a decision on a new operating
license. Furthermore, costs are quoted for a siren coverage at both a 60

s w
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- Mgy j decibel (db) level and a 68 db level. NRC/ FEMA guidance applicable to
' ~

siren systems is for a 60 db coverage. The lower bound of the cost ranges.:

|} _ % ' ' quoted would therefore appear more appropriate. On a per-site basis these
' ; . , L ,- costs are well within the range considered by the Commission during the

. .
'

development of the rule.8

In addition, the system described by petitioners is only one way of
satisfying NRC requirements. For example, only costs for a siren system are
presented although a siren system is not mandated by the NRC rule or staff
guidance in this area. In areas oflow population, tone alert units located in
individual homes may be more cost-effective. The NRC certamly does not,

| forbid that or any other alternative system.
Even if the NRC were to accept the petitioners' proposed interim system,

some notdication system for the three- to ten-mile distance would be
provided and that cost must be subtracted from the claimed impact costs.
No specifics of such an alternative system orjustification ofits adequacy
with respect to timing are provided. It is highly unlikely that such a system
would be without significant cost and an appropriatejudgment of the net
impact of the 15-minute design objective would, of course, be reduced by
the cost of any alternative.

Moreover, while there is a direct cost impact of the NRC rule in this
area, the rule does not specify who should bear the cost and certanly does
not preclude purchase of public notification systems by offsite authorities.
Petitioners have also not demonstrated that they must expend these sums

-

because off-site authorities cannot or will not do so, or, in any case, that
| these costs are not recoverable in the State rate systems. Finally, costs of

offsite preparedness resulting from the NRC rule are a small fraction ofin-i

j plant related costs resulting from TMI-related Commmion requirements
'

(perhaps 10% of the in-plant costs on a single-unit site and proportionally

f
less on multi-unit sites). This is not an unreasonable burden for emergency
preparedness, a safety area whose importance has been deemed vital to

f plant operation by the Commission.45 FR at 55407.
; As a final consideration, the motions for reconsideration and stay reflect
j a limited perception of the conditions under which such a system would be
j used and of the actions which the public might be requested to take under
; such conditicas. Petitioners apparently assume that the only use of such a
I

sUmag both the lower bound of the Duke figures (that is, a 60 dribel (db) figure) out to 10
' miles distance for the Oconee (three-reactor) site and the McGuire (tw& reactor) site [ Tucker,

' Affidavit at 2 3L it is expected that installation cost will be $710,700 and mantenance and(, . . . , . ,1 other costs will be 3299,000 for a 30 year hfe or about 31 nullion total for each site. These'

%
.

propectaons are equivalent to the figures considered average for a site and found acceptable by, n ,

- *g' 9 the C-- M=:. In addition, only a fraction of the $7I0,700 figure constitutes an i==ah et'. '

; expenditure for the purchase of equipasent. The other costs will be +=p==ld for instaDations
, ?? and over the hfe of the system.1

,| A
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g~. ', system would be to advise the public to evacuate. This is not the case. Of
.' - ! equal importance i the ability to advise the public to take shelter (stay
|#

'

inside their homes) immediately after event initiation or in any subsequent. . . .

' J f . .. time during the evolution of an accident (for example, because of a change-

in wind direction changing the trajectory of material already released from
the plant). The need for advance warning (lead times) for orderly
evacuation are not mentioned in the request but are an important factor in
the ability to take protective action. Prompt notification can substantially
reduce the time required to clear an area when, for example, contamment>

I failure may be predicted based on increasing pressure within the reactor
containment. As is explained above, the Commission's consideration of the
necessity for prompt public notice included these factors. That determma-
tion is not served by cutting back on the level of protection to be given to
the public.

Conclusion
Accordingly, the evidence presented is not sufficient, in the staft's view,

tojustify any change in the requirement. Based upon the above analysis, the '

stafT believes that a modification to the notification capability requirement
is not supported by the evidence ofrered by petitione.s. The request should
be denied.

.

i

. . . . .
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i UNITED STATES OF AMERICA
'

. NUCLEAR REGULATORY COMMISSION
l
'

COMMISSIONERS

.
John F. Ahoorne, Chairman

i Victor Gilinsky
'

Joseph M. Hendrie
Peter A. Bradford

in the Matter of Docket No. 50-389

FLORIDA POWER AND LIGHT
COMPANY

(St. Lucie Nuclear Power
j Plant, Unit 2) December 12,1980

| Upon reconsideration ofits previous determmation not to review AIAB-,

{ 603,12 NRC 30 (1980), the Commasion afrirms the construction permit
| amendments ordered therein, but decides to exercise its authority to review_

; sua sponte certain generic implications of the Appeal Board's decision.
I

NRC: AUITIORITY (RECONSIDERATION)

The ability to reconsider is inherent in the ability to decide in the first,

instance. Trujillo v. General Electric Company, 621 F.2d 1084,1086 (10th
Cir. 1980), Albertson v. FCC, 182 F.2d 397, 399 (D.C. Cir. 1950).
Reconsideration is at the discretion of the Commmion. United States v.

-

Pierce Auto Freight Lines, 327 U.S. $l5, $35 (l940).

NRC: AUTHORITY (RECONSIDERATION)

The Commission has 60 days to reconsider an otherwise fmal decision
because an agency retains jurisdiction to reconsider any decision until the
time to initiate judicial review of that decision is expired and under the
Hobbs Act, 28 USC 2347, the time to initlan judicial review of a

.. Commission decision expires 60 days after the date of that decision.
American Farm Lines v. Black Ball Freight, 397 U.S. 523, 540 (1970), Pan
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American Petroleum Corp. v. Federal Power Comm'n, 322 F.2d 999,1004:

I (D.C. Cir.1%3).
L

MEMORANDUM AND ORDER
...

He Commission has decided to reconsider its previous determination
not to review the decision of the Atomic Safety and Licensing Appeal
Board in ALAB-60 Upon reconsideration, the Comnussion has deter-
mined to exencise its authority to review on its own motion certain
implicatio o of ALAB-603.10 CFR 2.786(a). The reasons for this decision
and the issues for review are discussed below.

L

in ALAB-603, the Appe,al Board found that the total loss of on-site and
off-site AC power (station blackout) must be considered a design basis
event for St. Lucie, Unit 2. This conclusion was based on calculations which
showed that the probability of station blackout could exceed some
threshold values in the Standard Review Plan that are used by the staff to
aid in its determination as to whether or not protective measures are needed

( for certain off-site hazards. Consequently, the Board directed that.the
f applicant's Final Safety Analysis Report must include an assessment

demonstrating the plant's ability to operate through such an event, and a
* '

detailed training program for station operation during a blackout transient
and for the restoration of AC Power. No party petitioned for Commission
review of that decision.

On October 14,1980, the time expired for Commasion sua sponte review;
of ALAB-603.8 Subsequently, on November 10,1980, the Director, Nuclear
Reactor Regulation (NRR) responded to the Chairman's request for further
information on the status of Task Action Plan A-44-Station Blackout (TAP
A 44). That response included a memorandum from the Director, Division
of Systems and Reliability Research, to the Director, NRR.2 That
memorandum alerted the Commission to certain stafrpositions which had
not been presented in the staffs filings before the Appeal Board and the
Commission. nese stafT positions raise important generic issues regarding
the impact of the Appeal Board's decision on the regulatory process. As a

rThe Com==ian's time to canader whether to take review had been estended to persnit the
S,g, parties to respond to Co==i=ioner Henttrie's Memorandum to Counsel for the Parties

, .. disclosing his prior involvement with St. tacie, Unit No. 2.
~ 8 Copies of these memoranda have been served on the parties.

t

)
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| result, Commacioner Hendrie requested the Connussion to reconsider the
decision not to review ALAB-603.8i

j The ability to reconsider is inherent in the ability to decide in the first
instance. Trujillo v. General Electric Company, 621 F.2d 1084,1086 (10 Cir.,_

1980), Albertson v. FCC,182 F.2d 397, 399 (D.C. Cir.1950). Because
judicial review of final Comnussion orders is governed by the Hobbs Act,
28 U.S.C. 2347, the Commneion has 60 days in which to reconsider an
otherwise final decision. American Farm Unes v. Black Ball Freight, 397 ,

i U.S. 523, 540 (1970), Pan American Petroleum Corp. v. Federal Power
Comm., 322 F.2d 999,1004 (D.C. Cir.1%3). Reconsideration is at the
discretion of the Commission. UnitedS*ates v. Pierce Auto Freight Lines, 327
U.S. 515,535 (1940). The situation described above supports the Commis-
sion's exercise of that discretion. Staff views; which suggest that ALAB-603
could have serious effect on the regulatory process, have come to the
Commission's attention only after expiration of the time set forth in the
regulations for Commission sua sponte review. These staff views present
serious generic policy matters requiring Comnussion consideration. Ac- '

cordingly, the Commission has decided to reconsider its previous determi-
nation not to review ALAB-603.

H.

1 i

Upon reconsideration, the Commission has decided to review the generic
'

.

aspects of ALAB-603 specified below.4 The Commission affirns the license
amendments which the Appeal Board ordered for the St. Lucie, Unit No. 2

'
,

construction permit. These conditions are appropriate interim nquirements
which should provide reasonable assurance that the facility can be operated
without undue risk to public health and safety pending completion of TAP- |
A-44. I

However, the Comnussion does wish to review the following generic j
issuesin ALAB-603:

(1) What are the generic implications of using the threshold probabili-
ties in Section 2.2.3 of the Standard Review Flan as guidelines in
determining the design basis events 5 to be used for plant design and
operation?

g (2) Granting the need for protective measures against loss of all AC
power for some reasonable period of time, is designation of station i l

blackout as a design basis event the appropriate regulatory framework
'

| rne partim were notired or this request by letar of December I,1900.
! Qamaan Ahearne would have preferred not to review ALAB-603 but to addreas the genenc
j issues separately. However, hejoins in the action ordered bers.
'

'See for instance, the docussion in ALAB403, p. 3, of design basis events.

I
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in which to consider such measures pending completion of the stafT
generic study TAP-A 447

The parties to the review proceeding shall be the permittee Florida
_ .

Power and Light Company, the Intervenors, and the NRC staff. The staff'

shall file its brief no later than 30 days aner the date of this Order. The
other parties may fde briefs by the same date. Repiy briefs may be filed no
later than 50 days after the date of this Order, in addition, because of the
generic nature of the issues on review in this proceeding, the Commission
invites other persons to address either or both of these issues by submitting
briefs no later than 50 days aner the date of this Order.

It is so ORDERED.

For the Commission

SAMUEL J. CHILK
,

Secretary of the Commission
Dated at Washington, D.C.
this 12th day of December 1980.
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UNITED STATES OF AMERICA.

! NUCLEAR REGULATORY COMMISSION
~

;

| COMMISSIONERS

John F. Ahomme, Chaitrnan
Victor Gilinsky

Joseph M. Hendrie
! Peter A. Bradford

in the Matter of PR-Mlecellaneous Notice
(45 FR 417398)

STATEMENT OF POLICY:
FURTHER COMMISSION
GUIDANCE FOR POWER
REACTOR OPERATING
LICENSES December 18, 1980>

The Commission issues a revised Statement of Policy concerning the-

implementation ofTMI-related requirements into the licensing process.

! MEMORANDUM AND ORDER
l

Recently the Commission, by a vote of 3-2, issued a Statement of Policy
entitled "Further Commission Guidance for Power Reactor Operating
Licenses." 45 FR 41738 (June 20,1980). In essence, the Statement of Policy

f announced the intent of the Commission that in fature actions on nuclear
I power reactor operating license applications, it would look to the list of

" Requirements for New Operating Licenses" found in NUREG-0694 (June
1980) as setting forth requirements for new operating licenses which should
be "necessary and sufTicient for responding" to the accident at 'Ihree Mile
Island ("TMl"). Consequently, current operating license applications were

,

| to be judged against present NRC regula .m " supplemented by these
| TMI-related requirements. Insofar as certatu s : e rovisions of NUREG-

{ 0694 sought to impose operating license rqirements beyond those
'

necessary to show compliance with the regulations:
,
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although the (licensing and appeal] boards may entertam contentions

'
asserting that the supplementation is unnecessary (in full or in part) and they
may entertain contentions that one or more of the supplementary require-
me are not being complied with; they may not entertam contentions,

a e. ting that additional supplementation is required. Id

On November 3,1980, by a vote of 2-2, the Commission denied a request
for a stay of the Statement of Policy filed by the Union of Concerned
Scientists and the Shoreham Opponents Coalition.

On October 28, 1980, by a vote of 4-0, the Comminion approved
NUREG-0737, " Clarification of TMl Action Plan Requirements," which is
a letter from D.G. Eisenhut, Director of the Division of Licensing, NRR, to
licensees of operating power reactors and applicants for operating licenses

, forwarding post-TMl requirements. NUREG-0737 now supersedes NU-
| REG-0694, the latter being the document which forms the core of the

substantive requirements in the aforementioned Statement of Policy.
NUREG-0737 makes numerous significant changes in NUREG-0694. In
some instances, the requirements in NUREG-0694 are made more flexible,
especially as to irnplementation schedules. In some instances, the require-
ments in NUREG-0694 are made more strict. In addition, NUPEG-0737
adds new requirements, taken from previously issued Bulletins and Orders,
which were not part of NUREG-0694.

The Commission's approval of NUREG-0737 requires that some
changes be made in the previously adopted Statements of Policy. Moreover,

-

the Commission has now had more time to reflect upon the distinction
between interpretive and supplementary requirements, as originally set
forth in NUREG-0694 and as modified in NUREG-0737, and believes that
the number of supplementary requirements may be quite small. For these
reasons, the Commission has decided that the Statement of Policy should
be amended as set forth in the Appendix to.this Memorandum and Order.t

it is so ORDERED.

*
For the Commission,

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington D.C.
this 18th day of December,1980.

e

' Chairman Ahearne concurs in amending the policy statement, but &sagress in how it should
be amended. His dissenting views are attached to the Appendix.

48e
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i U.S. NUCLEAR REGULATORY COMMISSION
[

'

{
'

FURTHER COMMISSION GUIDANCE

FOR POWER REALTOR OPERATING IJCENSES

REVISED STATEMLVT OF POLICY

! !. BACKGROUND

After the March 1979 accident at Three Mile Island, Unit 2, the
Comnussion directed its technical review resources to assuring the safety of
operating power reactors rather than to the issuance of new licenses.
Furthermore, the Comminion decided that power reactor licensing should

g not continue until the assessment of the TMI accident had been
substantially completed and comprehensive improvements in both the8

operat:on and regulation of nuclear power plants had been set in motion.

At a meeting on May 30, 1979, the Nuclear Regulatory Comminion
decided to issue policy guidance addressing general principles for reaching
licensing decisions and to provide specific guidance for near-term operating
license cases.' In November 1979, the Nuclear Regulatory Commission
issued the policy guidance in the form of an amendment to 10 CFR Part 2-

ofits regulations,2 describing the approach to be taken by the Comminion
regarding licensing of power reactors. In particular, the Commission noted
that it would "be providing case-by-case guidance on changes in regulatory
policies." The Commission has now acted on four operating licenses, has
given extensive consideration to issues arising as a result of the Three Mile
Island accident, and h able to provide general guidance. Following the
accident at Three Mile Island 2, the President established a Comnussion to

(
g
p make recommendations regarding changes necessary to irnprove nuclear

safety. In May 1979, the Nuclear Regulatory Comminann established a'

Lessons Learned Task Force,8 to deteanine what actions were required for
new operating licenses and chartered a Special Inquiry Group to examme

'" Staff Requirenumts . Discusson of Cptions Reganhng De'erral of Lacenses " ===aranden
from Samuel J. Chilk, Secretary to 14e V. Gosack Executive Director for Operatiens, May 31,
1979.

8"Suspensaen c4 10 CFR 2.764 and Statesnent of Policy on Conduct of Adjudicatory
7. -- . ' n"48 FR 65050(November 9,1979).
8"Lessoas taarood from TMI-2 Accident " Roger'Wattson to NRR staff May 31,1979.
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all facets of the accident and its causes. These groups have published their
reports.*

- He Lessons Learned Task Force led to NUREG-0578, "TMI-2 lessons
Learned Task Ferce Status Report and Short Term Recommendations"
and NUREG-0505, "TMI-2 Lessons Learned Task Force Final Report."
He Commission addressed these reports in meetings on September 6,

|
September 14, October 14, and October 16,1979. Following release of the
report of the Presidential Commission the Commission provided a
preliminary set of responses to the recommendations in that report.S His
response provided broad poli y directions for development of an NRC
Action Plan, work on which was begun in November 1979. During the
development of the Action Plan, the Special Inquiry Group Report was
rexeived, which had the benefit of review by panels of outside consultants
representing a cross section of technical and public views. His report
provided additional recommendations.He Action Plan * was developed to
provide a comprehensive and mtegrated plan for the actions judged
appropriate by the Nuclear Regulatory Commission to correct or improve
the regulation and opera' ion of nuclear facilities based on the experience
from the accident at TMI-2 and the official studies and investigaticns of the
accident. In developing the Action Plan, the various recommendations and

I possible actions of all the principal investigations were assessed and either
rejected, adopted or modified. A detailed summary of the development and*

review process for the Action Plan was initially provided in NUREG-
0694,' "TMI-Related Requirements For New Operating Licenses," and can

| ,

! now be found, as changed, in NUREG-0737, " Clarification of TMI Action
Plan Requirements."8

* Report of the Pre.ulent's Conumssion on The Accident at Three Mile Island,"Ibe Need for
Q ange: The legacy ofTM1," October 1979;
US. Nuclear Regulatory C- i "= "TMI.2 lessons learned Task Force Status Report
and Short-Term Recomunendations " NUREG4578, July 1979;
US. Nuclear Regulatory, "TMI-2 lessons learned Task Force Status Report, " NUREG-
0585, August 1979; '
US. Nuclear Regulatory Comnussion Special Inquiry Group, "Ilese Mile Island: A Report
to the C=~i e=ers and to the Pubhc," January 1980.
8US. Nuclear Regulatory Comnussion "NRC Views and Analysis of the Recommendations
of the President's Commi=ian on the Accident at Three Mac Island," NUREO4632,
November 1979.
'US. Nuclear Regulatory Commissim, "NRC Action Plans Developed as a Result of the
TMI-2 Accident." NUREG4660.
'US. Nuclear Regulatory e- i- m "TMI-Ralated Requirements for New Operating
licenses," NUREG-0694, June 1980.
'US. Nuclear Regulatory Commission,"Carirxation of TMI Action Plan Requirements"
NUREG 0737, November 1980.
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Actions to improve the safety of nuclear power plants now operating were
judged to be necessary immediately after the accident and could not be>

t.
delayed until the Action Plan was developed, although they were subse-

' ~-
quently included in the Action Plan. Such actions came from the Bulletins
and Orders issued immediately after the accident, the first report of the'
Lessons-Learned Task Force issued in July 1979, the recommendations of
the Emergency Preparedness Task : Force, and 'he NRC staff and
Commission. Before these immediate actions were . plied to operating
plants, they were approved by the Commission. Many of the required
immediate actions have already been taken by licensees and most are
scheduled to be completed in the near future.

On February 7,1980, based on its review ofinitial drafts of the Action Plan,
the Commission approved a listing of near-term operating license (NTOL)
requirements, as being necessary but not necessarily sufficient TMI related
requirements, for granting new operating licenses. Since then, the fuel load
requirements on the NTOL-list have been used by the Commission in
granting operating licenses, with limited authorizations for fuel loading and
low power testing, for Sequoyah, North Anna, Salem, and Farley. Full
operating licenses were granted, based on the NTOL list, fordequoyah and
North Anna.

!

i On May 15,1980, after review of the last version of the Action Plan. the
Commission approved a list of " Requirements For New Operadng

-
;

! Licenses," contained in NUREG-0694, which the staff recommended for
'

imposition on current operating license applicants. That list was recast from
the previous NTOL list and sets forth four types of TMl related

; requirements and actions for new operating licenses: (1) those required to
'

be completed by a license applicant prior to receiving a fuel-loading and
low-power testing license, (2) those required to be completed by a license

; applicant to operate at appreciable power levels up to full power, (3) those
'

the NRC will take prior to issuing a fuel-loading and low-power testing or
full-power operating license, and (4) those required to be completed by a
licensee prior to a specified date.

The Commission also approved the stafrs recommendation that the,

remaining items from the TMI reviews should be imp? mented ori

considered over time to further enhance safety.

On October 28,1980, the Commission approved a " Clarification of TMI
Action Plan Requirements," now contained in NUREG-0737, which
supersedes NUREG-0694. More explicit requirements, revisions in previous
requirements, difTerent time schedules for implementation, and new

| 4
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requirements in NUREG-0694, but taken from previously issued Comnus-
sion bulletins and orders, form the core of NUREG-0737.

1

In approving the schedules for developing and implementing changes m
requirements, the Ccmminion's primary considerations were the safety
significance of the issues and the immediacy of the need for correc*.ive I

actions. As discussed above, many actions were taken to improve safety

| immediately or soon after the accident. Dese actions were generally
considered to be interim improvements. In scheduling the reir.atning
improvements, the avaisability of both NRC and industry resources was
considered, as well as the safety significance of the actions. Thus, the
Action Plan approved by the Commission presents a sequence of actions
that will result in a gradually increasing improvement in safety as individual
actions are completed and the initial immediate actions are replaced or
supplemented by longer term improvements.

II. COMMISSION DECISION

Based upon its extensive review and consideration of the issues arising as a
result of the nree Mile Island accident - a review that is still continuing
- the Comminion has concluded that the list of TMI-related requirements
for new operating licenses found in NUREG-0737 can provide a basis for
responding to the TMI-2 accident. He Commmion has decided that
current operating license applications should be measured by the NRC staff.

against the regulations, as augmented by these requirements.' In general,
the remaining items of the Action Plan should be addressed through the
normal process for development and adoption of new requirements rather
than through immediate imposition on pending applications.

III. LITIGATION OF TMI-2 ISSUES IN OPERATING LICENSE
PROCEEDINGS

In the November 1979 policy statement, the Commission provided the
following guidance for the conduct of adjudicatory proceedings:

In reaching their dec;sions, the Boards should interpret exisdng regulations
and repalatory policies with due consideration to the implications for those
regulations and policies of the Three Mile Island Accident. In this regard,it
should be understood that as a result of analyses still underway, the
Commiazion may change its present regulations and regulatory policies in
important aspects and thus com liance with existing regulations may turni

out to nolonger warrant approv of a license application.
i

j Tonaderation of apphcations for an operating tir-- abould iulude the entire list of
reqmrements unless an apphcant swifically requests an operating limose with limited,

authorization (e.g fuelloadang and kre-power testing).

1

O
I

i
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O
The Commission is now able to give the Boards more guidance.

.

The Commission believes the TMI-related op: rating license requirements,
,

list as derived from the process described above should be the principal!

basis for consideration of TMI-related issues in the adjudicatory process.. . .

There are good reasons for this. First, this represents a major efrort by the,

stafT and Commissioners to address more than one hundred issues and
recommendations in a coherent and coordinated fashion. This entire
process cannot be reproduced in individual proceedings. Second, the NRC

! does not have the resources to litigate the entire Action Plan in each
proceeding. Third, many of the decisions involve policy more than factual.

| or legal decisions. Most of these are more appropriately addressed by the
Commission itself on a generic basis than by an individuallicensing board
in a particular case. Consequently, the Commission has chosen to adopt the
following policy regarding litigation of TMI-related issues in operating
license proceedings.

The " Clarification of Action Plan Requirements"in NUREG-0737,like the
TMI-related " Requirements For New Operating Licenses" in NUREG-
0694, can,in terms of their relationship to existing Commission regulations,
be put in two categories: +(1) those that interpret, refine or quantify the
general language of existing regulations, and (2) those that supplement the
existing regulations by imposing requirements in addition to specific ones'

already contained therein. Insofar as the first category - refinement of, ,

; exisiting regulations - is concerned, the parties may challenge the new
requirements as unnecessary on the one hand or insufficient on the other
within the limits of the regulations. Insofar as the second category -
supplementation of existing regulations - is concerned, the parties may
challenge either the necessity for or sufficiency of such requirements. It
would be useful if the partie: in taking a position on such requirements
stated (a) the nexus of the issue to the TMI 2 accident, (b) the significance
of the issue, and, (c) any difTerences between their positions and the
rationale underlying the Commission consideration of additional TMI-
related requirements. It would be helpful if any certifications of questions
regarding such positions to the Commission included the same information
and such certifications are encouraged where Boards are in doubt as to the

! Commission's intentions in approving NUREG-0737. The Atomic Safety'

and Licensing and Appeal Boards' present authority to raise issues sua
sponte under 10 CFR 2.760a extends to both categories.

In order to focus litigation of TMI-related issues, the stafrand the Boards
'

should use the Commission's existing summary disposition procedures,
where applicable, in responding to TMI related contentions.

660
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O
The Commmion believes that where the time for filing contentions has
expired in a given case, no new TMI-related contentions should be |

'

accepted absent a showing of good cause and balancing of the factors in 10 )
CFR 2.714(a)(1). He Commission expects adherence to its regulations in |

'

'
- this regard. |

Also, present standards governing the reopening of hearing records to
consider new evidence on TMI-related issues should be adhered to. Hus,

for example, where initial decisions have been issued, the record should not
be reopened to take evidence on some TMI-related issue unless the party
seeking reopening shows that there is significant new evidence, not included
~in the record, that materially affects the decision. |

!

Finally, th "ommission will continue to nonitor developments with regard |
to the litigat . of our Action Plan requirements and will coatinue to offer ;

'

guidance where appropriate.

Samuel J. Chilk
|Secretary of the Commission

Dated at Washington, D.C.
the 18th day of December 1980. j

l
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CHAIRMAN AHEARNE'S DESSENTING VIEWS

8 I now support amending the guidance for litigating TMI-2 issues for the l

reasons mentioned in the Commission order and below. However, I do not
'- '

support the Comminion's revised statement of policy. Little guidance is !

provided to either the Board or the parties-they are simply told they can
litigate whatever they wish and it would be "useful" or " helpful" to address

| certain questions.

Broughout the development of the TMI Action Plan and the various policy
st/tements, I have believed the Comminioners should play a central role in
determimeg the appropriate response to the TMI-2 accident. Unfortunately j

the " Revised Statement of Policy" relinquishes Comminion control and '

attention from a major portion of this process. Herefore I would have
preferred the following approach:

Revised Sta**=mant of Policy

L socipound

| In June 1980 the Comminion issued a Statement of Policy dealing with
TMI-related requirements for new operating licenses.' His statement
outlined the process by which the Commission evaluated the TMI-2 |

"

accident and then agreed to a list of requirements to be adopted in response
! to the accident.2 It then provided guidance for litigation of TMI-2 issues in
'

operating 1,icense proceedings.

Subsequently substantial controversy developed over the statement-par-
ticularly over treatment of requirements and issues which go beyond
existing regulations. Due in part to this controversy, in part to a change in
the composition of the Commission, in part to the uncertain results of
ongoing litigation, and in part to confusion created by subsequent
Comminion statements, the Commission has decided to modify this aspect ,

of the policy statement. Ir. the long run the Comminion believes it will save )
time by modifying its guidance at thisjuncture. '

|
}
I

} i"Futher a====iaa. Omdance for Power Reactor Operating i -; Statement of Policy,"r
i 45 FR 41738(June 20,1900).

8"TM1-Related Reqmrements for New Operating 1-===," NUREG4694 Oune 1900) as.

modified by "C3arification of TMI Action Plan Reqmrumments" NUREG-0737 (Novesaber
logo).
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H. Modified en--i sa= Gold ==re of IJtigation on TMI 2 Issues in
Operating IJcense Proceedings

* .

j in the June Statement of Policy the Commission described the TMI-related*

requirements as falling into two categories: "(l) those that interpret,_

refine or quantify the general langu, se of existing regulations, and (2) those
that supplement the existing regulations by imposing requirements in
addition to specific ones already contained therein." The Commission is
modifying its guidance with respect to the second categ~ . Rather than
entirely precluding litigation oirequirements that go beyond the regulations

j (other than those found in de Commission's list of requirements), the
Commission will now provide pr.rties an opportunity to certify such'
questions to the Commission. To the extent that an issue addresses items'

| within the current regulations, certification is unnecessary since litigation
was permissable under the original policy staten.ent.

However issues which raise matters going beyond the existing regulations
may now be certified directly to the Commission.8

A request for certification should clearly present (a) the nexus of the issue
to the TMI-2 accident (i.e., in what way does the TMI accident provide a

! basis for the concerns presented), (b) the significance of the issue (i.e., what
is the consequence of not addressing the issue), (c) to the extent possible,

'

I the difTerences in rationale underlying the certification from the rationale*

underlying the Commission consideration of additional TMI-related
requirements (e.g., different reasoning, incorrect assumptions, incomplete
information).

To the, extent that a contention raises the need for a requirement aircady
included in the Commission's list of requirements for new operating
licenses, certification is unnecessary. As under the old policy statement,
litigation of the need for those requirements is permitted without further
action by the Commission. 'Ibe Commission itself has already found
suflicient basis for allowing consideration of those items.

It should be emphasized that this policy statement (as well as the previous
policy statement) is intended to address issues arising from the TMI-2,

|
| ribe tacensing Board should certify any such questions directly to the NW% In the'

f
event that a party wishes to request directed certire.ation, the Board should be given a
reasonable opportunity to address the certification question prior to Co===v n action since
(a) the Board might rule that the issue is within the existing regulations rendenng certification
unnar== mary and (b) otherwise it would be helpful to have the benefit of the Board's reasonang.
See Toledo Edson Conyony (Davis-Besse Nuclear Power Station. Unit I), ALAB-297,7 NRC
727 (1975).

I
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| accident. Other issues are to be treated according to normal Commmion
j procedures.*
I
! - 'Ser e.g.,10 CFR 2.758.

I
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Cite as 12 NRC 665 (1980) CU-80-43

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

. _ .

COMMISSIONERS
(

John F. Ahearne, Chairman
Victor Gilinsky

Joseph M. Hendrie
Peter A. Bradford

in the Matter of Docket No. 50 289
(Restart)

-

'

METROPOUTAN EDISON
COMPANY

(Three Mlle Island Nuclear
Station, Unit No.1) August 15, 1980

In response to a question certified to it by the Licensing Board, the
E . Commission grants the Board the authority to provide certain procedural

assistance, including free transcripts, to intervenors in this proceeding.
,

l MEMORANDUM AND ORDER

|
On August 8,1980, the Atomic Safety and Licensing Board in this

proceeding certified to the Commission the question of whether the Board
can arrange for procedural assistance, particularly free transcripts, to
intervenors in the proceeding. The Board noted that the recently adopted
Commission rules,10 CFR 2.708(d),2.712(f) and 2.750(c), see 45 Fed. Reg.
49535 (July 25,1980), apply only to an " adjudicatory proceeding on an
application for a license or an amendment thereto," and concluded that
because the re-start proceedng does not fall within this terminology, the
Board was without authority to provide the kind of procedural assistance
allowed by the new rules. Accordingly, the Board asked the Commission to
extend the rules.

The Board has presented compelling reasons to permit procedural
assistance in the particular circum *tances of this proceedmg. Procedural
assistance of the type allowed by the new rules should (1) avoid
inconvenience to Board member.; r.nd resultant inefficiency when the

. a. 4
|
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members lend transcripts to intervenors who cannot afford to purchase
them; (2) assist the Board in limiting cross-examination to efficient and
productive non-repetitive questioning, which the Board believes could,

, . better be done ifintervenors had transcripts (which are " fundamental tools
; used in effective cross-examination," according to the Board); (3) improve

.

; the quality of direct and cross-exammation by informed examiners who can |

j rely upon transcripts; (4) avoid delay and inaccuracies in the fding of
!

proposed findings of fact and conclusions oflaw, which the Board thought
; might well result if intervenors do not have access to transcripts; (5)

promote the Board's resolution of mandatory issues in the proceeding if all,

'
participating parties are equipped with the fundamental litigation tools,
particularly transcripts.

All these factors merit special consideration in this proceeding, where the
Commission has made special efTorts to expedite the proceeding. Signifi-,

| cantly, with regard to proceeding transcripts, the board was unable to
| identify any disadvantage to parties in the proceeding if such assistance
; were to be provided to intervenors. It felt that rather than cause delay,

access to transcripts by intervenor: would allow the Board to expedite the
proceeding. As the Board said:

With a shorter hearing and record, with greater e:Tsiency in preparing
findings and the initial decision, much if not all of the cost of providing

*

I trarscripts will be recovered.,

! Accordingly, we will grant the Board's request and give it authority in
this case to undertake the forms of procedural assistance authorized by the
new Commission rules.,

! It is so ORDERED.

'

j, For the Commission

|
,
>

, ,

SAMUEL J. CHILK
; Secretary of the Commission

Dated at Washington, D.C.
this 15th day of August 1980.

*
1
1
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Cite as 12 NRC 667 (1980) ALAB 422

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL PANEL

Alan S. Rosenthal, Chairman

in the Matter of Docket No. 50-500

l

THE TOLEDO EDISON
COMPANY, et al.

(Davls-Besse Nuclear Power
Station, Units 2 and 3) Dscomber 1,1980

Upon the applicant's withdrawal of their application for construction
permits for Units 2 and 3 of the Davis-Besse facility, the Chairman of the
Appeal Panel strikes from the Appeal Panel's docket the two partial initial

; decisions issued by the Licensing Board authorizing limited Work
4 Authorizations, and rules that applicants' request that the proceeding be
| fully terminated be addressed to the licensing Board which still retains

,

:

f
jurisdiction over portions ofit.

CONSTRUCTION PERMIT PROCEEDINGS: TEILMINATION

Construction permit applicants who withdraw an application should
terminate the adjudicatory proceedmg on the application by motion, filed
by counsel of record, with those tribun.als still maintaining jurisdiction over

g

the proceeding.'
;

CONSTRUCTION PERMIT PROCEEDINGS: 'IERMINATION

Adjudicatory boards are empowered to impose conditions upon the
withdrawal of a permit or license application after the issuance of a notice
of hearing.10 CFR 2.107(a)

~ MEMORANDUM AND ORDER

'Ihe Licensing Board has rendered two partial initial decisions in thisy

construction permit proceeding involving Units 2 and 3 of the Davis-Besse'

667
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nuclear facility. LBP-75-75,' 2 NRC 993 (1975); LBP-78-29, 8 NRC 284
(1978). No exceptions were filed to either decision and appellate review sua

sponte was deferred to await final Licensing Board action in the proceeding.
~~ By letter of January 24, 1980, counsel for the applicants advised the

Chairman of the Appeal Panel that his clients had decided not to construct
Units 2 and 3. In light of this development, counsel requested that the
proceeding be termmated. On January 30,1980, the Secretary to the Appeal
Panel informed counsel in writing that no action would be taken on that

} request "pending further word respecting whether the [ applicants] intend to'

withdraw their application for construction permits (or, instead, will pursue
some other course)."

On February 13,1980, the NRC staff filed its response to the termmation
request. In that response, the staff noted its agreement that action on the
request should be withheld until the applicants announced their intentions
with regard to the construction permit application. Beyond that, our
attention was directed to the fact that the two partialinitial decisions paved
the way for the issuance oflimited work authorizations (LWAs) under 10
CFR 50.10(e)(IX3). Two such authorizations had been issued by the
Director of the Office of Nuclear Reactor Regulation (NRR) and site
preparation work had been performed in accordance with their terms. In
these circumstances, according to the stafT, any termmation of thisi

I proceeding "must be preceded by appropriate NRC review, taking into-

account the conditions at the site resulting from activities undertaken
pursuant to the two LWAs issued to Applicants with a view toward
determining whether [such termmation] requires the imposition of special
conditions." Response, p. 7.8

We heard nothing further from the applicants until our recent receipt of
a copy of a November 17,1980 letter from an official of the Toledo Edison
Company to the NRR Director. That letter stated that the applicants
"hereby withdraw" their application for permits to construct Units 2 and 3.

;
' It went on to request that"[t]o the extent that action by the Atomic Safety

and Licensing Board, Atomic Safety and Licensing Appeal Board, or
Commission is required for this withdrawal to become efTective, such
action be promptly taken." No mention was made of the position taken by
the stafTin its February 13 memorandum.

1. It was perfectly appropriate for the applicants to notify this
Commission of the withdrawal of their construction permit in the way in
which they did. The same cannot be said, however, for the manner in which
they renewed their request that the adjudicatory proceeding on that

'In this - %= the staff obeerved that the LWAs provuled that any activities undertaken'

e

pursuant thereto were to be at the appbcants' risk. See 10 CFR $0.10(e)(4).
r

M
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application be brought to an end. A copy of a letter sent by a lay omeial of
the lead applicant to an NRC staff omcial manifestly will not sumce for
that purpose. Instead, a motion should have been filed by counsel of record
for the applicants with those tribunals having present jurisdiction over the
proceeding.

As the November 17 letter itself reflects, there is good reason why
counsel - and not the client - should be the instrument for seeking relief
in a matter in adjudication. Apparently, the Toledo Edison omcial who
signed that letter was not familiar with the content of the stafi's February
13 memorandum. But, having been served with a copy of that memoran-

*

dum, applicants' counsel undoubtedly was well awae of the stafl's concern
respecting the possible significance of the si.te work performed under the
aegis of the LWAs. Presumably, therefore, any motion filed by counsel
looking to the termination of the proceeding would have at least addressed
that concern.

2. Notwithstanding the foregoing consideration, in this instance limited
relief will be given to the applicants on the strength of the November 17
letter. The two partial initial decisions will be struck from our docket. In;

addition, this proceeding wil!4e removed from the list of proceedings in'

which appeal boards are now considering the generic issue pertaining to the
environmental consequences of radon releases attributable to the mining
and milling of uranium fuel. See ALAB-540,9 NRC 428 (1979).,

I The applicants' request for a full termination of the proceeding must be*

addressed to the Licensing Board, which still retains jurisdiction over
portions of it. We assume that the applicants (through their counsel) will
now take the necessary steps properly to put the request before that Board.
Before takin6 action, however, the Board is to accord the staff a reasonable
opportunity to propose any conditions which its inspection of the current
state of the site might suggest be attached to the termination order.2

It is so ORDERED.

FOR THE APPEAL PANEL
CHAIRMAN

C. Jean Bishop
Secretary to the Appeal Panel

This action was taken by the Appeal Panel Chairman under the
authority of 10 CFR 2.787(b).

rIhe hcensing boards have been expressly empowered so unpose conditions upon the
withdrawal of a permit or Scense application aner the issuance of a notice of heanng.10 CFR
2.107(a)
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Cite as 12 NRC 670 (1980) ALAB-623

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION-.

,

| ATOMIC SAFETY AND LICENSING APPEAL BOARD

!

Administrative Judges:,

!
! Alan S. Rosenthal, Chairman
f

,

Dr. John H. Buck
Dr. W. Reed Johnson

in the Matter of Docket No. 50-443
50 444

PUBLIC SERVICE COMPANY OF
NEW HAMSPHIRE, et al.

(Seabrook Station, Units 1
and 2) December 9,1980

The Appeal Board denies a petition requesting that the construction
-

permits for the Seabrook facility be suspended pending the Soard's ruling
i

on the seismic issue remanded to it in CLI-80-33 (12 NRC 295).

RULES OF PRACTICE: SUSPENSION OF PERMITS

6 A decision on whether to suspend a permit pending a decision on
i j remand must be based on "(l) traditional balancing of equities and (2)

| consideration of any likely prejudice to further decisions that might be
called for by the remnnd." Public Service Conpany of New Hanpshire

i (Seabrook Station, Units I and 2), CLI-77 8,5 NRC 503,521 (1977).

{ ATOMIC ENERGY ACT: SAFEIY STANDARDS

'Ibe cost / benefit balancing process at the root of decisions made in
implementation of the National Environmental Policy Act plays no part in,

'

the enforcement of the safety standards laid down by the Atomi Energy
Act.

.

(
|

|

-
|
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| ATOMIC ENERGY ACT: SAFETY STANDARDS
,

The evaluation of safety risks attendant to the operation of a nuclear,.

. ( facility is not undertaken as an element of a cost benefit analysis. Unless
the unconditional safety standards prescribed by the Atomic Energy Act
are met, a facility cannot obtain an operating license no matter how badly
the facility may be needed. Maine Yankee Atomic Power Company (Maine
Yankee Atomic Power Station), ALAB-161,6 AEC 1003,1007 (1973).

I

APPEARANCES

i Ms. EHyn R. Weiss and Mr. William S. Jordan III, Washington,
D.C., for the intervenor, New England Coalition on Nuclear'

Pollution.

Messrs. Donnas G. Dignan, Jr., and R. K. Gad III, Boston,
Massachusetts, for the applicants, Public Service Company of New
Hamshire, et al.

Mr. Stuart K. Becker and Ms. Maxine L IJpeles, Assistant
Attorneys General of Massachusetts, Boston, Massachusetts, for the

t Commonwealth of Massachusetts.

Mr. Roy P. Iessy for the Nuclear Regulatory Commasion staff.l

MEMORANDUM AND ORDER

On September 25,1980, by a divided vote the Commission remanded to
us this construction permit proceeding involving the Seabrook nuclear
facility in New Hamsphire. CLI-80-33,12 NRC 295. He instructions given
us were (1) to reopen the record to receive additional evidence on certain

I seismic issues; and (2) in the light of that evidence, to reconsider the
conclusions we reached on those issues in ALAB-422,6 NRC 33,54-65
(1977) and ALAB-561,10 NRC 410, 436-a et seg (1979). Following
consultation with the parties, we entered an unpublished order on
November 6 w):ch established the schedule for the filing of prepared
testimony and announced that the hearing itself would likely commence on
April 6,1981.

What we are now called tipon to decide is whether the Seabrook
construction permits should be allowed to remain in efTect pending the
outcome of the remand. In a motion filed on October 29 (over a month
after the Commission ordered the remand), the intervenor New England

671
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Coalition on Nuclear Pollution (Coalition) asks that the permits be
suspended, thereby foreclosing further construction activities pendente lite.
'ne intervenor Commonwealth of Massachusetts supports the motion in
part.8 Both the applicants and the NRC stafToppose it.. . .

I

( A review of the background of the seismic remand is necessary in order
} to put the Coalition's motion in prbper perspective.
| A. In an initial decision issued in 1976, the Licensing Board authorized'

the issuance of construction permits for the Seabrook facility. LBP-76-26,3
NRC 857.2 The decision prompted appeals by several of the parties,
including the Coalition. A princ: pal question presented by the Coalition's

g appeal was addressed to the Licensing Board's application of the seismic
and geologic siting criteria for nuclear power plants which are contained in,

Appendix A to 10 CFR Part 100.

At the root of those criteria is the " Safe Shutdown Earthquake"(SSE)
concept. As recently reemphasized:3

| The SSE for a particular site is that earthquake "which is based upon an
evaluation of the maximum earthquake potential considering the regionali

{ and local geology and seismology and specific characteristics of local sub-
surface material" and "which could cause the maximum vibratory ground

i motion at the site " 10 CFR Part 100, Appendix A,III(c), V(a). The nuclear
{ powe,r plant must be designed so that, should the SSE occur, "certam

-

( [specified safety] structures, systems, and components will remain function-
: af." Id, VI(a)

I
In short, the SSE is the earthquake postulated for the purpose ofdeternuning
the adequacy of the seismic design of the facuity.The plant has to be capable
of being safely shutdown despite the effects of whatever vibratory ground

| motion might be experienced at the site as a result of the SSE. (One of the
elements of the SSE determination is, of course, an ascertainment of the
amount of such motion (Id., V(a)).)

Before the Licensing Board, the applicants and the NRC stafr had
adduced evidence in support of their position that the Seabrook SSE had a
maximum intensity of Vill (measured on the Modified Mercalli scale) and

,

! ! 'In the Conunonwealth's view, pending the outcome 'of the remand there should be no
I additional construction work involving structures which might be affected by that outconne.*

aOn the strength of that authorization, the permits were issued on July 7,1976. Their
i effectiveness was later twice suspended for periods of time for reasons unrelated to the matters'

now before us. With respect to the first ant *=anaa see A1AB-366,5 NRC 39, as modified in'

CLI-77-8,5 NRC 503 (1977); A1AB423,6 NRC I15 (1977). As to the second ==T===aa see
| CLI 78-14,7 NRC 952,957 60(1978); CLI-78-17,8 NRC 179 (1978).

3Dedry& sed Power Coop (La Oosee Boshng Water Reactor), ALAB418,12 NRC 551,552
(November 17,1980).
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that the vibratory ground' motion (acceleration) which might be experi-
enced at the site as a result of that earthquake would not exceed 0.25g.* For'

its part, the Coalition bad asserted (1) that the SSE should at a rnmimum be
- a Modified Mercalli intensity IX; and,(2) that, even for an intensity VIII

SSE, an acceleration value of approximately 0.4g should be assigned. For
these propositions the Coalition had relied inter alla upon, respectively, (1)
the probabilistic hypothesis advanced by one ofits witnesses, Dr. Michael
A. Chinnery; and (2) the testimony of another Coalition witness, Dr.
Mihailo Trifunac. On the basis of its appraisal of the record, in its initial
decision the Licensing Board had resolved the issue in favor of the
applicant and the staff. In other words, it had found that the Seabrook
facility need be designed so as to be capable of being shutdown safely in the
event of a Modified Mercalli intensity VIII carthquake producing an
acceleration at the site of 0.25g. LBP-76-36, supra,3 NRC at 868-71,919-22.

Challenging this result, the Coalition complained to us of the rejection of
the contrary conclusions of Dr. Chmnery and Dr. Trifunac. By a divided
vote, this Board turned the challenge aside. As the majority saw it, Dr.
Chinnery's probabilistic theory was both technically deficient and inconsis-
tent with Appendix A to 10 CFR Part 100. ALAB-422,.rupra,6 NRC at 57-
60. With respect to the matter of the maximum acceleration which an
intensity Vill earthquake might occasion at the Seabrook site, the majority
determined that the analytic approach of the staffs prmcipal witness (Dr.
Nathan M. Newmark) - which had led to the assipment of the 0.25g,

value - was preferab!e to that of Dr. Trifunac. Id. at 6244.
Viewing the matter difTerently, Mr. Farrar5 noted lis dissent from this

disposition of the seismic question and thus from the afftrmance of the
Licensing Board's authorization of the issuance of the Seabrook construc-
tion permits. 6 AEC at 106 et seg.* Instead of filing a full opinion at that
time, however, he confined himself to a summary statement of his own

|
'

conclusions. As he explained:
|
| my views on the seismic issues [do) not lead me to conclude that the plant
I should not be built. Rather those views call for a substantial upgrading of the

plant's ability to withstand earthquakes. Although this is important to safety,
the necessary design changes would not be forecioned by any construction
efTorts taking place in the near future. Thus, thr te is no cause to delay the

'Ibe acceleration associated with an earthquake is expr2eed in terms of a percentage of"g"
(one g represents the gravitational acceleration of a free ialling body).
'By reason of his recent resignation from th- Appeal P. net. Mr. Farrar aolonger is a member
of this Board.
'All other issues raised by the Coalition and the otter appeHants were resolved in ALAB.422
in the apphcants' favor. Junediction was retaineJ, however, over one questaca which this
Board had raised sus Jponse - a question which 6sd not bear upon whether the facility abou!d
be built. 6 NRC at 104-05.
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I
release of today's decmons - which allow construction to proceed - while 1
complete the full elucidation of my response to my colleagues' seismic

t
analysis. Accordingly, I present only an outline of my conclusions on the

| seismic issues, without detailed supporting analysis. I will prepare a
supplemental opinion later, and in it furnish the full reasoning unjerlying my-

position.

14 at 106.'

B. On August 10, 1977, the Coalition filed a petition for Commission
review of ALAB-422. On September 15,1977, the Commission announced
that it would defer its determination whether to grant review on the seismic
issues to await Mr. Farrar's supplemental opinion.8 That opinion was
rendered in August 1979 and prompted a response the following month
from the Appeal Board majority. ALAB-561,10 NRC 410.

Acting on a Commission invitation, the Coalition filed a supplemental
memorandum on September 26, 1979 in support of that portion of its
petition for review of ALAB-422 which dealt with the seismic issues. The
Commission was advised, inter alia, that, subsequent to his testimony before
the Licensing Bosrd, Dr. Chinnery had undertaken certain seismological
studies under NRC contract and had reported the tw,Jts of those studies to
the NRC staffin 1978 and 1979. According to the Coalitio's (supplemental
memorandum, pp.10-1I), Dr. Chinnery's reports provided a sufTicient

: ' answer to the criticism which had been leveled in ALAB-422 against his
probabilistic analysis (and reiterated in the Appeal Board maj rity's

-

respouse in ALAB-561 to Mr. Farrar's full dissent).
Following its receipt of the rejoinders of the other parties to the

| Coalition's supplemental memorandum, the Commission called for an oral
briefing by the parties, which took place on May 29,1980. At that briefing,
the Commincion heard (albeit not under oath) from Dr. Chmnery, as well as
from a panel of stafT members and a technical representative of the,

'

applicants.

la the wake of the briefing, the Coalition requested that the adjudicatory,

| | record be supplemented by the inclusion of the two reports Dr. Channery'

had prepared for the NRC and the stenographic transcript of the oral
presentations. This request was opposed by the applicants and the NRC
staff on the principal ground that the Commission's Rules of Practice

| | precluded the granting of such relief.

! 7By way of a footmoes, Mr. Farrar added:
| I
l

My conclusion on the seismic matter will afract the :est of the plaat and thus the
companoon ofit to a t at those alternative sites located outside the same esissnac area.

! Oiven the standards ' down by the '' ' - .. the al,ernative site questnos would<

not hkely be asseted were my views on the esisar questson to be adopeed.
'The romaander of ALAB-422 was affirmed in CLI.78.l. 7 NRC I (1978).

TL .s
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In its remand order, CLI-80-33, supra, the Commission denied the

Coalition's request for the reason that it was both granting review of
ALAB-422 and ALAB-561 and calling upon this Board to reopen the

9 record on the matters dealt with in the Chinnery reports and at the
briefing? With respect to the earthquake intensity question, the Commis-
sion concluded that (1) the majority of this Board had erroneously

|
determined that Dr. Chmnery's. methodology was inconsistent with Appen-

.

dix A to 10 CFR Part 100; and (2) the " factual validity of Dr. Chmnery'sI

hypothesis" required " greater exploration on the record" in light of the
substantial time interval since his testimony before the Licensing Board in
1975 and the " subsequent publication of Dr. Chmnery's works and general
increase in seismic knowledge." 12 NRC at 296-297. Regarding the
acceleration question, the Commission perceived a need for additional
evidence as to "the consistency of Appendix A and staff's methodology for
correlating vibratory motion with the SSE."Id at 298.

II

A. In its motion now before us, the Coalition characterizes (at p.1) the
Commission's remand order as embodying a ruling "that [this] Board had
been incorrect in rejecting seismic methodology and conclusions proffered
by the [ Coalition]."88 As has just been seen, however, that characterization
is far wide of the mark. True enough, the Commission did overturn our-

legal determination that Dr. Chinnery's probabilistic analysis could not be
squared with Appendix A to 10 CFR Part 100. But it did not likewise reject
the primary, and totally independent, reason which we had assigned for
declining to attach weight to that analysis. As to that reason - the
technical deficiencies we found to inhere in the analysis - the Commission
decided no more than that sufficient cause existed to have us ("as a matter

| of prudem") take additional evidence on the " factual validity of Dr.
! Chinnery's hypothesis" and then reconsider our prior conclusion with the

new disclosures of record in mind. Once again, that cause was two-fold:
(1) Dr. Chmnery's relatively receni seismic reports prepared for the

Commission; and (2) the general increase in seismic knowledge over the
five year period which had elapsed since the Licensing Board developed the
record on which ALAB-422 and ALAB-561 were founded.

He same is to be said of this Board's earlier determinations on the
acceleration cuestion. De Commission did not invalidate the endorsement

'The briefing hadcc.ve?vd bth the earthquake intensity and the acceleration questions.
''In a like nn. the Cwlitir.n's memorandum in response to the oppositions of the appbcants
and the staff to the moton .efers to the remand order as a " reversal" of the seismic portaon of
ALAB-422.M aorandum p.1.

s. A
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in ALAB-422 of the stafrs methodology which had led to the assignment of
an 0.25g value to the acceleration of the SSE at the Seabrook site. Rather,it
merely decided that there should be a further examination by the parties of
the stafTs analytic approach, to be followed by our reconsideration of the
validity of that approach."

B. In short, there exists simply the possibility that upon evaluation of
the additional evidence to be received at next April's hearing, we (or some
higher tribunal on further review) will decide that the present seismic design

i of the Seabrook facility must be altered to accommodate a more severe
j earthquake than that which was determined in ALAB-422 to be the SSE.
| Without presuming to assess the degree oflikelihood that this contingency

will materialize (an obvious impossibility at thisjuncture), we are persuaded
that there is insufficient justification to ordef construction activities halted
in the interim. Our reasons are these:

1. Although we do not accept the applicants' thesis that authority to
entertain the Coalition's motion has not been conferred upon us, it is
nonetheless significant that the Commission did not see fit to couple the
remand with a permit suspension order ofits own. The Commission was, of

| course, fully aware that, should the Coalition's position ultimately prevail,
the inevitable consequence would be substential and costly alterations in

g the facility's design. Had it thought this factor to be of the pivotal
importance the Coalition p.ttributes to it,it is reasonable to suppose that the

-

.~

Commission would he.vc n$ed a halt to construction itself.
Our confidenc.: that the Comnussion does not share the Coalition's

thinking on the suspensi8n matter rests, however, on more than what was
left unsaid in the remand order. As both the applicants and the stafTremind
us in August 1978 the Commission vacated a suspension of the Seabrook
construction permits which had been earlier ordered because of a then
possibility that the Seabrook site might have to be rejected in favor of an
alternate site. CLI-78-17,8 NRC 179. In the course ofits opinion,it noted

"Thes the situation here is ma-kedly difTerent from that in Mhc ScrWee Electric med Gar
Ceyany (Hope Creek Generating Station, Units I and 2), AtAB429,6 NRC 229 (1977),
cited to us by the Coalition. In that construction permit pr-M this Board reversed
outright a ticenang Board determination on a crucial safety issue on the ground that the,

record was insumcient to support the fadings underlying that determination. The discussion
in the opuuon on the question of permit suspension pendmg the outcome of the further
Lacenang Board hearing ordered therin (14 at 246-47) must be read in that light.
The dancussion pertaimng to permit suspansion contained in Sonsthem Cahfomia Edi. son
Company (San Onofre huclear Generating Station, Units 2 and 3), AtAB-268,1 NRC 383,

5 40001 (1975), is of equally tittle assistance to the Coalition. That discussion was in the context

g of an amtmative determination that the applicants lacked the control over the exclusion area
for the proposed facihty site which was required by 10 CFR 100.3(a).

It might be added that is neither decimon was a permit suspenmon actually daracted.
'-,e-
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that one of the parties had " refer (red] to the fact that Commission review of
seismic issues in this case has not yet been completed as another basis for
continuing the suspension." The Commission's response was this:1

,

'

'Ihat factor has no beanng on the suspension question. Mr. Farrar of our
Appeal Board dissented from the Appeal Board majority's resolution of
certam seismic issues, but he made clear that his position on these seismic
issues, even were it accepted, would not preclude concinued construction of
the Seabrook facility, nor would it be likely to affect the alternate site
question.

M at 180-81,(n. 7.u

2. These factors to one side, we are ob!iged by prior Comnussion
precedentin this very case to decide the suspension question "on the basis;

of(1) traditional balancing of equities and (2) consideration of any likely'

prejudice to further decisions that might be called for by the remand." CLI-
77-8,5 NRC 503,521 (1977). The Coalition has faUed to make the requisite
showing on either prong of this test.

For one thing, the motion is singularly devoid of any demonstration that
the Coalition or its members might be irreparably injured if construction
activities are permitted to continue while the seismic issues undergo further

| exploration.u Nor is the threat of any possible harm apparent. Whatever
the result of the remand, before receiving operating licenses the applicants
will be required to do anything necessary to accommodate it. To repeat,*

should the ultimate deternunation be that the facility's present seismic
design is inadequate, the requisite changes will have to be made and

,

implemented regardless of the amount of cost and inconvenience which'

might be involved.84 As we had occasion to stress many years ago, the
cost / benefit balancing process at the root of. decisions made in the
implementation of the National Environmental Policy Act plays no part in
the enforcement of the safety standards laid down by the Atomic Energy
Act:

6,t,he Co===an had reference, of course, to the statement of Mr. Farrar quoted above, p.
u

.-
821n denying in 1977 a Coalition motion to halt Seabrook construccon, the Co====an cited
with approval this Board's observation in helic Service Company ofladens (Marble Hill
Nuclear Generating Station, Units I and 2), ALAB.437,6 NRC 630,632 (1977), that the
arreparable injury factor. is the "most crucial" one. CLI-77-27, 6 NRC 715, 716 (1977).
Although that observation had been made in the context of a notaon for a stay pending
appeal, it has no less force in the circumstances now at hand. .

WWe appreciate, of course, that the ecst of any sensauc design changes that amight ultimately
'

have to w made will likely be borne by the rewpayers. But the same is true with regard to the
substantial costs which would certainly be incurred by the appbcants in the event that
construction were now ==p= dad in abort, the ratyyer is at ' " econonuc risk-

m-

irrespective of whether construction is eBowed to continue or not.t,

'%_
m
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Though prospective endangerment of the environment (even if substantial
may not provide an insuperable obstacle to the licensing of a nuclear poweri

j facdity, public health and safety is an entirely ddferent matter. Unless the
; safety findings prescribed by the Atomic Energy Act and the regulations can

be made, the reactor does not obtain [an operating] license - no matter how
badly it may be needed. Thus,in the safe sphere, the evaluston of the risks
attendant to reactor operation is not un en as an element of NEPA-

( type process by which costs may be traded off agamst benefits. Rather, the
; function of the evaluation is to ascertam whether the ultimate, unconditional
| ; standards of the Atomic Energy Act and the regulations have been met; e.g.,

j whether the public health and safety will be adequately protected.
?

1 Maine Yankee Power Company (Maine Yankee Atomic Power Station),
ALAB-161,6 AEC 1003,1007(1973).

Given the fact that the applicants must meet absolute sa'ety standards as
a precondition to Seabrook operation, it also follows tnat a permit
suspension is not needed to obviate "likely prejudice to further decisions
that might be called for by the remand." The short of the matter is that,
irrespective of how much additional work might be done in the interim, the
state of Seabrook construction when the hearing is held in April neither will
nor can have any bearing upon the determinations reached on the
remanded issues.

Although these considerations are dispositive here, it is worthy of passing.
l note that it appears from information supplied by the applicants (at our_

direction) that the additional construction work scheduled for the upcom-
ing six months will alter the status quo to a relatively minor exten'. Many of

j the principal safety-related structures of Unit I (Le., those which might be
afTected by a change in the Seabrook SSE) are already well along the road,

| | to completion and very few such structures in either unit will be advanced
! very far between now and the end of next May.ts Thus, a suspension of the
I construction permits at this time seemingly would have little efTect upon

} what the applicants will have to do in the event that the evidence adduced
- at the April hearing necessitates a significant alteration of the seismic

conclusions reached in ALAB-422.''
i

i Motion to suspend Seabrook construction permits denied

I '85ee attach ===t "A" to the November 12,1900 amdavit of John DeVincentis, appended to
the appbcants* November 13,1980 response to the Coalician's monon.
" Attached to the Combtion's response (see fn.10, Jeps )is the afrulavit of C. Minor, a

- consulting engineer. We can accept his conclusion that the information to us by the
appbcaats does not illume the precise extent to which additional construccon work over the

,

mest several months might increase the difficulty of cost of any asissue design changes which
amight be reqmrod by the outcome of the remand. We did not call upon the appbcants,
however, to provule such an a-t inasmuch as, for ranaa== eerber stated in this opuuon,
that factor is not crucial to our decision on the =W anotion.

|

678
|

. _ . . _ .

|



_ ._ __ _ _ __-. .- . -_ __. . _ . . _ .___ __ _ ___ ___ __ _ .. _ _ _ _ __ _

l

|

1
t

- . . . . - - . . - . . - . . . .

O i
1
'

..,,

Itis so ORDERED

FOR THE APPEAL BOARD
.

C Jean Bishop
Secretary to the Appeal Board
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r Cite as 12 NRC 680 (1980) AUS-824

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATWIC SAFETY AND LICENSING APPEAL 80ARD
,

Ad=3=Westive Judges:

I-
Richard S. Salzman, Chairman

Dr. John H. Buck
Christine N. Koh1

in the Matter of ' 00cket No. 50 329 OM & OL
50 330 OM & OL

|

CONSUMERS POWER COMPANY
(Midland Plant, Units 1 and

2) December 17,1980
i

The Appeal Board amrms the Licensing Board's prehearing conference
~

order of October 24,1980, which rejected retitioner's only contention and
denied his untimely petition for leave to intervene in this proceeding to
amend applicant's construction permits.

Mr. Wendell H. Marshall, Midland, Michigan, pro se.

Mr. Williaan D. Patos for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER

In its October 24,1980, prehearing conference order the Licensing Board
denied Wendell H. Marshall's petition for leave to intervene in the "OM"
proceeding instittled to amend applicant's construction permits. The Board
found Mr. Marshall's only contention to be inadmissible for lack of
'sumcient specificity. It also noted that the contention was untimely without
justification and thus could be rejected pursuant to 10 CFR 2.714(a).

j In the same order, however, the Board consolidated the OM proceedmg
with the one pending on the utility's application for an operating license

.

!

,
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. (the "OL" proceeding) for a hearing on the soil settlement issues common
to both cases.' The Board therefore pointed out that, because Mr. Manshall 1

'

is already.an intervenor in the OL procreding, the consolidation will thus
permit him to participate in the OM proceeding (ibid.). The Licensing

' Board explicitly stated that such participation will include the right to
conduct cross-examination on all issues and the right to request permission
to sponsor a witness in the OM proceeding.

Mr. Marshall appeals the denial of his petition to intervene in the OM
proceeding, and the staff has replied in opposition.2 As discussed below, we
affirm the Licensing Board's decision, but on a ground somewhat different
than that stated by the Board.

. The Commission ordered the hearing in the OM proceedmg for the
! limited purpose of considering the following issues - (1) whether the facts

set forth in Part II of the Director's Order of December 6,1979, concerning
soil construction activities under ard around safety-related structures and
systems, are correct; and (2) whether that order, which prohibits certain
soil-related activities pending issuance of an appropriate amendment to the
construction permits, should be sustained. Despite this narrow focus of the
OM proceeding, Mr. Marshall offered the following contention in support
of his petition to intervene (dated August 27,1980):

In the event of an accident at the Midland Nuclear Plant which is being built
on the Tittabawasse River, in the City of Midland, Michigan, massive-

quantities of radioactive materials especially in the event of a Class 9
accident, will find their way into the river which flows into Sagmaw Bay, the .

| drinking water supply of the Midland-Saginaw area population.

( k
|

'Ihe contention further urges that the staffs environmental impact
statement for Midland include consideration of Cass 9 accidents. At its
September 10, 1980, prehearing conference, the Board gave Mr. Marshall

,

'

the opportunity to clarify his contention. In response to the Chairman's
questioning, Mr. Marshall referred to the aoil compaction matter, the

| cooling pond dike, and the diesel generating system (Tr. 363- 368). He also
stated, however, that his August 27 filing con:erned "severaljurisdictional
problems" (Tr. 36 I), was "more elaborate" than the narrow OM proceeding

1

8The OM proceeding is confined to soil settlement ismes. See orders of December 6,1979, and
March 14.1900(as amended May 20,1900).

'' 21he staff opens its argument in opposition to the appeal by urging that Mr. Marshall has
failed to "bnef" his esse by " adequately" addresang the I irwnsing Board's repection of his sole. <

contention. The staff thus asks us to " disregard" Mr. Maaball's arguments. While Mr.
't Marshairs 12-page pimhng is not a paradigm of clear legal writing and advocacy, we nose

that he is appearing pro se. Taking that fact into ennaderation, we think the more appropriate
i course is simply to make due allowance for any inadequacies in his papers.

4681
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j (Tr. 363), and " incorporate (d] here all of the various things that are wrong
I with this complex to begin with" (Tr. 366).
I

In view of these statements and the August 27 contention itself, we
_

believe that the real gist of Mr. Marshall's contention is his concern about
the possibdity of a Class 9 accident that might result h1 contammation to
the Midland water supply.2 This contention, if admitted, would have
improperly expanded the very narrow scope of the OM proceeding. Thus,
that reason, more than the lack of specificity, supports the Board's rejection
of the contention. i

|Although our prir.tipal basis for rejecting Mr. Marshall's contention
differs from that of the Licensing Board, we fully ag ee with its separate,
alternative ground for rejection - untimeliness. Mr. Marshall fded his
contention alemst two weeks after the August 14,1980, deadline explicitly
set in the Licensing Board's order of July 24, 1980. He has offered no
coherent or plausible excuse for the delay and thus has failed to estabhsh ;

the requisite " good cause" and other factors set forth in 10 CFR 2.714.4 |
'

Insofar as it rejected Mr. Marshall's only contention and thereby denied
his petition for leave to intervene, the Licensing Board's October 24,1980,

orderis afirmed s,

! It is so ORDERED.

-

FOR THE APPEAL BOARD

!

C. Jean Bishop,

| Secretary to the Appeal Board

} Dr. Buck did not participate in this order.
I
j 8Compenson of the Marshall contention accepted in the OL proceedag with the ces found
! *aad=-ible in the more limited OM proceedmg is revenhag. The fonner contention (filed
j October 31,1978) states: "Present geological conditions, accorthag to newspaper accounts.

is [sk j causing the setthng of the generator buildmg at the Nuclear Power Plant site" This
shows that Mr. Marshall could have framed a menilar contention focuamg on the soil,

! settlement issue in the OM proceedag but instead chose to raise the very different Cass 9
i accident matter.
'

'Since the order clearly act the time for filing contentions. Mr. Marshall is precluded from
arguing that, as a pro at litigant, he had difficulty in interpretag the Co==i==ian's rules and
timelimits for filing.
sMr. hh=== is of the view that the Board's denial ofintervention for want of the requisite
specificity in the only contention proffered is an additiceal ground for affirmance.
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Cite as 12.NRC 683 (1980) LBP-40-30

UNITED STATES OF AMERICA
'

NUCLEAR REGULATORY COMMISSION' . . ,

ATOMIC SAFETY AND LICENSING BOARD

Before Ad-d=I=trative Judges:

Marshall E. Miller, Chairman
Dr. Richard F. Cole
Dr. Dixon Callihan

in the Manor of Docket No. 50-454-OL
50-455-OL

COMMONWEALTH EDISON
COMPANY

(Byron Nuclear Power
,

S ation, Units 1 ana 2) December 19, 1980i

Ruling on the admissibility of an intervenor's revised contentions in this
operating thense proceeding, the Licensing Board admits certain conten-
tions, denies others, and orders that discovery commence on all issues
included in the sdmitted contentions.

RULES OF PRAC71CE: CON 1TATION REQUIREMENT FOR
INTERVENI1ON

j Petitioners for interventian must file a list of the contentions which they
seek to have litigated, settin.g forth the basis for each contention with
reasonable specificity.10 CFR 2.714(b).

RULES OF PRACTICE: ADMISSIBILTY OF CONTTNI' IONS
|

A contention need not plead evidence to provide the basis for an
allegation, and the merits of an issue are not to be considered at the
pleading stage.

,
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RULES OF PRACIlCE: ADMISSIBILITY OF CONTENTIONS

f Intervenors must frame their contentions with sufficient preciseness to I

show that the issues raised are within the scope of cognizable issues to be
considered in an adjudicatory proceedmg. To this end, a hearing partici- ;

pant must be specific as to the focus of the desired hearing, and contentions '

must serve the purpose of defining the concrete issues which are

| appropriate for adjudication in the proceedmg.

RULES OF PRACI1CE: ADMISSIBILITY OF CONTENTIONS

Originality in framing contentions is not a pleading requirement.

RULES OF PRACIlCE: ADMISSIBILITY OF CONTENTIONS

Extraneous matters such as reservation of rights, statements ofintention
and directions for interpretation which accompany an intervenor's list of
contentions will be disregarded as contrary to the Commmion's Rules of
Practice.

RULES OF PRACIlCE: ADMISSIBILITY OF CONTENTIONS
.

} Contentions which constitute a general attack upon the methods used by

} the NRC staff to insure compliance with regulations, without raising any
'

issues specifically related to the matters under consideration, are not
appropriate for resolution in a particular licensing proceeding.

NEPA: NEED FOR POWER

The general rule applicable to cases involving differences or changes in
power demand forecasts is not whether the utility will need additional
generating capacity but when. In an operating license proceedmg, the
original demand forecast is irrelevant because the precise timing of the need
for a constructed facility is immaterial to the ultimate issue of whether to
operate as such time as the plant is completed and available. The cost

| efficiency of a completed facility is left to the business judgment of the
applicant and the wisdom of the state regulatory agencies responsible for
scrutinizing the purely economic aspects of new ge'nerating facilities.

L
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| NEPA: RULE OF REASON .

i

The end uses of electricity, and therefore the alleged environmental
impacts associated with them, are too speculative and remote to satisfy the
rule of reason for NEPA consideration.

, NEPA: SCOPE OF INFORMATION REQUIRED FOR LICENSING
l

(CLASS 9 ACCIDENTS)
!

| Under the Commission's Statement of Interim Policy (Nuclear Power
Plant Accident Consideration Under the National Environmental Policy
Act of 1%9,45 FR 40101 (June 13,1980)) environmental impact statements
are to include a reasoned consideration of the environmental risks I

attributable to accidents at the particular facility, and approximately equal
attention shall be given to the probability of occurrence of releases and to
the probability of occurrence of the environmental consequences of those
releases. !

RULES OF PRACIICE: CHALLENGE TO COMMISSION
REGULATIONS

Contentions challenging the validity of NRC regulations ire inadmissi-_
'

bic under the provisions of 10 CFR 2.758. |

RULES OF PRACTICE: ADMISSIBILITY OF CONTTNTIONS

At the contention formulating stage of the proceeding, an intervenor
may plead the inadequacy of documents or responses which have not yet

| been made available to the parties. The contention may be admitted subject
| to later refmement and specification when the additional information has

been furnished or the relevant documents have been fded.

LICENSING BOARDS: CONSIDERATION OF GENERIC ISSUES
(SAFEIY)

Unresolved generic safety issues cannot be disregarded in individual
licensing proceedings simply because they also have generic applicability;

| rather, for an applicant to succeed, there must be some explanation why
i construction or operation can proceed even though an overall solution has :

| not been found.

g ,c =
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RULES OF PRACTICE: ADMISSIBILITY OF CON'ITNTIONS

In the absence of the staft's Safety Evaluation Report,intervenors may
put in issu' by their pleadings the adequacy of the NRC staffs treatment ofc

unresolved generic safety issues in relation to the particular facility under
consideration, subject to subsequent refinement and particularization after
the SER has been filed.

MEMORANDUJ AND ORDER

(Ad=3=dhility of Revloed en-eh of

| Intervenor Imgue of Women Vaters)

L PROCEDURAL HISTORY

! Notice of the application of the Commonwealth Edison Company
I (Applicant) for an operating license for the Byron Nuclear Power Reactor

was published in the Federal Register on December 15,1978 (43 FR 58659).
A timely petition for leave to intervene was filed by the Rockford Ieague of
Women Voters (League) as well as other Intervenors in this proceeding. A,

| special prehearing conference was held by the Board in Rockford, Illinois
on August 21-22, 1979. The Board ruled that the Intervenors had. ,

| demonstrated the requisite interest in the subject matter of the proceedmg
i to establish standing to intervene and they were admitted as intervening
i parties (Tr.103).
! The Board further ruled that the Intervenors, including the league, had
! stated one or more valid and viable contentions. 'Ibc parties were therefore

directed to meet and conduct negotiatons in an efTort to refine and phrasei

i proper contentions for the further conduct of the proceedmg (Tr.104-10). It
is our understanding that representatives of the parties met on several.

occasions to discuss contentions.
On March 10,1980, the League filed its Revised Contentions consisting

' of 146 numbered contentions. The Applicant filed its Answer to these
contentions on April 18, 1980. The StafT filed its Answer to the revised
contentions of the League on April 25,1980.

I. LEGAL PRINCIPLES REGARDING CONTFNI1ONS

Intervenors are required by 10 CFR 2.714(b) to file "a list of the
contentions which petitoner seeks to have litigated in the matter, and the-

bases for each contention set forth with reasonable specificity." This
a. . #
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. contention requirement and procedure is for the purpose of framing the
issues which will be the subject of subsequent discovery and proofin an
evidenti,ry hearing. Such NRC contention practice is analogous to the

^ -
pleadings aditionally employed by courts injudicial proceedings and trial
practice.

'
He Appeal Board has construed the function of contentions as follows:

.

. "Section 2.714 should not be read and construed as establishing secretive
| and comple'x technicalities such as in some other areas of the law are

associated with special pleading requirements for which some practitioners
have an almost superstitious reverence. On the other hand, we cannot
construe the section in a vacuum. Neither of these approaches provides an
acceptable substitute for a construction which takes into account relevant
statutory requirements, precedent, and common sense. The degree of
specificity with which the basis for a contention must be alleged initially
involves the exercise of judgment on a case-by-case basis. We have,

'

repeatedly emphasized that in passing upon the question of whether an
intervention petition should be granted,it is not the function of a licensing
board to reach the merits of any contention contained therein. Moreover,
Section 2.714 does not require the petition to. detail the evidence which will
be offered in support of each contention."8

He purpose of and limitations upon the scope of cognizable contentions
were thus further described.

i
t "A purpose of the basis.for-contention requirement in Section 2.714 is'to

help assure at the pleading stage that the hearing process is not is.yivyaly
-

invoked. For example, a licensing proceeding before this agency is plainly,

not the proper forum for an attack on applicable statutory requirements or
for challenges to the basic structure of the Comndssion's regulatory process.
Another purpose is to help assure that other parties are sufTiciently put on
notice so that they will know at least generally what they will have to defend
against or oppose. Still another purpose is to assure that the proposed issues
are proper for adjudication in the particular proceeding."2

:

i It has been recognized that the imposition of reasonable limitations upon
the scope of trial-type hearings in administrative proceedings is essential. If
facts pertaining to the licensing of a particular nuclear power plant are at
issue, an adjudicatory proceeding is the right forum. But "if someone wants
to advanew generalizations regarding his particular views of what applicable
policies ought to be, a role other than as a party to a trial-type hearing
whould be chosen."3

8Plutadelphia Electnc Company (Peach Bottom Atomic Power Station, Units 2 and 3), ALAB.i

| 216,8 AEC 13,20(1974).
'Did at 20 21.
8 Duke Power Company (William B. McGuire Nuclear Station, Units I and 2), ALAB.128,6
AEC 399,401 (1973).
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It is clear that a contention need not plead evidence to provide the basis

,
' for an allegation, and that the merits of an issue are not to be considered at

j the pleading stage. For example, in the leading Grand Gulf case,* a
,

contention merely asserted that the alternatives of utilizing other methods
' of producing energy had not been adequately considered. At a prehearing

conference, counsel stated that he intended to introduce evidence that there
were geothermal soi.rces that could be utilized. He Appeal Board stated:

I " Applicant points to the fact that its environmental report represents that
| there are 'no known potential geothermal sites in the MSU service area' and
? that a like representation is to be found in the Staff's draft environmental

statement. The regulatory staff makes a somewhat similar point in its brief:
that petitioner has neither buttressed its allegation that there are geother-

mal sources in the area nor indicated that the alleged sources would or could
provide a feasible alternative to the Grand Gulf facility. But, at the risk of
undue repetition, we stress again that, in passing upon the question as to
whether an intervention petition should be granted,it is not the function of a
licensing board to reach the merits of any contention contained therein.
Moreover, Section 2.714 does not require the petition to detail the evidence
which will be offered in support of each contention."5

These principles continue to be applied by the Appeal Board. In the
recent Allent Creek case,' an intervenor albged that a marine biomass farm
should be substituted for the nuclear facility, clamung that it would be
environmentally preferable. He licensing board rejected the biomass_

contention, holding in effect that the petitioner was required not merely to
allege that this alternative would be environmentally preferable but also to
explain why that is so. This holding was overruled as contrary to the Grand
Gulfdecision and reasoning, because it was sufficient for the petitioner at
the pleading stage merely to state his reasons (Le., the basis) for his belief
that the suggested alternative warranted further consideration because

| biomass sources were available and environmentally preferable? There is

; } no room to doubt that Grand Gulfhas been adhered to over the years, and
'

; that an intervenor is not required in its pleadings to " establish that its *
'

assertion is well-founded in fact."8

*? , / Power and light Company (Grand Gulf Nuclear Station, Units I and 2), AIAB-
130,6 AEC423(1973). ,

8IM at 426. 1,

j 9fouston IJghting and Power Company (Allens Creek Nuclear Generating Station, Unit 1), )
ALAB-590,1I NRC 542 (1980).

,

' 'IM at 548-49.
elm at 549, fn.10. See aho Viriginia Electnc and Power Company (North Anna Nuclear
Power Station, Units I and 2), ALAB-522,9 NRC 54,56 (1979); Duke Power Company
(Transportation of Spent Fuel from Oconec to McGuire),

608
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It is incumbent upon intervenors to frame their contentions with
sufficient preciseness to show that the issues raised are withm the scope of
cognizable issues to be considered in an adjudicatory proceeding. To this

^ "
end, a hearing participant "must be specific as to the focus of the desired
hearing,"' and contentions must serve the purpose of defining the " concrete
issues which are appropriate for adjudication in the proceeding."'' Properly
framed contentions will further reasonably inform the other parties what
issues they will be required to defend against or oppose to develop a
complete record in an evidentiary hearing.

H. CONTFRHONS
,

f Three broad objections by the Staff and the Applicant to the League's
'

revised contentions will be dealt with as threshold matters First,it is alleged
'

that approximately 22n or 45u of the 146 contentions are almost word-for-'

word copies of contentions filed by another intervenor in another NRC
proceedmg. From this the Staff concludes that the " Board must look
askance at verbatim transpositions of contentions from one case to
another" while determmmg the specificity of the Byron contentions." The
Applicant " urge [s] the Board to summarily reject all of the contentions
cribbed from the Midland proceeding as being presumptively without
bases."i*

We decline the invitation to penalize the alleged lack of originality in
*

frammg contentions. As the cases cited supra illustrate, contentions are a
form of pleading. Lawyers have for many years copied the pleadings of
others, and annotated form books in many volumes are prepared and sold
by law book publishers to the profession. Originality is not a pleading
requirement. If fatal defects result from this alleged method of pleading
contentions, they can be addressed in specific objections to discrete
contentions.

, The second broad objection raised by the Applicant relates to the
1 League's so-called Additional Matters and Reservations contained in a

l preamble to its revised contentions. This preamble contains a number of
| | reservations of rights, directions as to the interpretation snd intended scope

of references, statements of intention, and requests that any contentions
deemed to be an attack on regulations shall be considered as a petition

'BPI v. Atomic Energy e- ~ =. 502 F.2d 424,429 (D.C. Cir. (1974).

" Gulf States Utilities Company (River Bend Station, Units I and 2), ALAB-444,6 NRC 760,
769 (1977).
8'Stafra Answer, dated April 25,1980,p.4.
uAppbcant's Answer, dated April 18,1980,p.6.
uStaffs Answer,p.4.'

! HAppbcent's Answer,p.7.

'
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purruant to 10 CFR 2.758. He Applicant's objections to this preamble are
well taken, and such statements and directions will be disregarded as
contrary to the Commmion's Rules of Practice (10 CFR 2.714,2.758) and
the cases cited in Section I, pp. 3,5, supra.

Finally,it is urged that some of the revised contentions are beyond the
scope of the issues previously submitted by the League, and should be
treated as untimely amendments requiring a balancing of the five factors set
forth in 10 CFR 2.714(a)(1). We do not regard these revised contentions as
nontimely within the meaning of our rules. At the special prehearing
conference held in Rockford, Illinois on August 21-22,1979, none of the

| Intervenors was represented by counsel. He Intervention Board requested
'

all parties to confer and negotiate regarding contentions, after it held that
each Intervenor had shown standing and set forth at least one viable
contention in its petiten, ne Board did not intend to analyze each
contention, nor to limit the lay parties to the narrow scope of the profferred
contentions. It appears that the parties did in fact hold several meetings and
informal discussions of proposed contentions. A notice of appearance of the
League's counsel was filed at the same time the revised contentions were
filed. It would be time consuming and unproductive for the Board to go
through the exercise of sorting through 146 contentions to determine which
were within the ambit of an original petition. It would also be unfair to the
Intervenors because the Board never intended nor indicated to them that
they were rigidly bound to the scope of unreviewed contentions in,

! developing or negotiating a set of contentions reflecting their concerns.
These objections are denied.

,

Contentices 1,3 and 4

| Dese contentions question the ability of the Stafr to carry out properly
j the segulatory responsibilities which have been delegated to it. They
! constitute a general attack upon the methods used by the Staff to insure
; compliance with regulations. Such contentions are not appropriate for
! resolution in a particular licensing proceeding, and they fail to raise any|

issues specifically related to this operating license proceeding. We decline to
convert this proceeding into a generalized investigation of the Staf1's ability'

to regulate effectively the nuclear industry. Accordingly, profferred Conten-
tions I,3 and 4 are denied.

Cameh 2, 5,10, 88, 89, 90 and 116

i
Rese contentions relate to quality assurance and quality control, which

j are subjects that could form a viable contention and litigable issue.
However, as drafled these contentions are too broad and difruse to put inI

issue properly the question of the Applicant's ability and willingness to
.

|
|
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; comply with the Commission's quality assurance req'tirements. Rese )
| contentions are therefore consolidated as Revised Contention IA, and |

'

redrafted by the Board to read as follows:
Revised Contention IA. Intervenor contends that the Applicant does not
have the ability or the willingness to comply with 10 CFR Part 50,
Appendix B, to maintain a quality assurance and quality control
program, as evidenced by its past history of noncompliance. In
addition. Applicant's quality assurance program does not require
complete independence of the quality assurance functions from other
departments within the company.

f As thus revised, Contention I A is admitted.

Contentions 6, 82 and 121
These contentions are objected to by the Staff because they are new

issues not revised from earlier contentions, and the bases for late fding were
not provided. That objection is overruled for the reasons set forth in Section
II, pp. 7-8, supra. However, these contentions do constitute a recitation of
generalities regarding all ACRS letters, and all generic issues mentioned in
various ACRS letters and testimony before Congress. They are too vague
and generalized to constitute specified issues, and accordingly these
contentions are denied.

Contentions 7, 11, 12, 13, 79, 118, 127, 128, 130, 131, 132, 133, 139*

and 140
Rese contentions attempt to deal with the economic costs of construct-

ing this nuclear facility, and the question of whether the power from Byron
Station is needed at this time. They do not purport to deal with the direct
environmental costs of operation as compared with nonoperation of the
Byron nuclear facility. Some of these contentions attempt to reanalyze the
Applicant's original power demand forecasting. However, the general rule
applicable to cases involving difTerences or changes in demand forecasts
has been stated to be "not whether Niagara Mohawk will need additional
generating capacity but when. "85 'Ihe instant prMmg is an operating
license proceeding, not a construction permit hearing. He original demand
forecasting is irrelevant since the precise timing of the need for a
constructed facility is immaterial to the ultimate issue of whether to operate
at such time as the plant is completed and available. He mst efliciency of
the Byron facility is left to the businessjudgment of the Applicant and "to

85 Niagara Mohawk Power Corporation (Nine Mile Point Nuclear Station. Unit 2), ALAB.264,
I NRC 347,357 (1975). See also Carolina Power and liight Company (Shenrom Har:is Nuclear
Power Plant Units I,2,3 and 4), CLI.79-5,9 NRC 607 (1979).

| | -
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|- the wisdom of the State regulatory agencies responsible for scrutinizing the,

j purely economic aspects" of new generating facilities.'' Contention 140
j deals with the potential unavailability of uranium fuel supply, and is not
! germane to this operating license proceeding. Contention 131 concerns

alleged environmental impacts associated with the ultimate use of the
electric power generated at Byron. The end uses of electricity are too
speculative and remote to satisfy the rule of reason for NEPA consider-

'

ation.n These contentions are therefore denied.

Contentions 8 and 62
Rese contentions concern an alleged failure to assess the consequences

of Class 9 accidents. By its Statement of Interim Policy, effective June 13,
1980, the Commission revised its policy for considering the more severe
kmds of very low probability accidents, commonly rt.rred to as Class 9
accidents. This followed the Three Mile Island (TMI) acudent of March 28,
1979. The Staffs environmental impact statements pursuant to NEPA are
to include a reasoned consideration of environmental risks attributable to
accidents at the particular facility, and "approximately equal attention shall
be given to the probability of occurrence of releases and to the probability
of occurrence of the environmental consequences of those releases."is
These contenations are admitted.

Contentions 9,114,119,125 and 126-

Rese contentions involve allegations regarding the Applicant's fmancial
qualifications to complete or operate the facility. They are admitted as
raising the issue of whether Applicant is financially qualified to operate the
Byron facility in a safe manner.

Contentions 14,15,16, 83,134,136 and 137
Rese contentions attempt to raise issues concerning environmental

impacts from the uranium fuel cycle. To the extent that these contentions
attack the promulgation of the rule, they constitute a challenge to the

'

l
validity of NRC regulations, including 10 CFR $1.20, revised Table S-3,
and such portions of these conte ntions are therefore inadmissible under the
provisions of 10 CFR 2.758. Contention 15 attempts to raise the question of

I W:onsumers Power Company (Midland Plant, Units I and 2), AIAB-458,7 NRC 155,163
(1978). See also Public Service Company o(Oklahoma (Black Fox Station, Units I and 2),
ALAB-573,10 NRC 755,805 (1979).

j " Consumers Power Company (Midland Plant, Units I and 2), CLI-74 5,7 AEC 19,28 (1974);
1 Id, ALAB-458,7 NRC 155,176(1978).'

" Nuclear Power Plant Accadent Considerations Under the National Environmental Policy Act
j of 1%9,45 Federal Aegister 40101 (June 13,1980).

.
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permanent disposition or management of nuclear wastes. Dat matter is
now pending before the Commission itselfin proposed rulemaking on the

, storage and disposal of nuclear waste, and the results of that generic
I

~ ' ~ ~ '
proceeding will be applicable to all proceedings affected thereby.i'
Contention 15 is therefore rejected. Contentions 14,16,83,134,136 and
137, insofar as they allege that the efTects of radioactive discharges
associated with the operation of Byron Station have not been adequately

| considered, are admitted.

Centeada== 17,120 and 143
These contentions allege that the Environmental Report is inadequate as

omitting necessary information, including responses by the Applicant to
many questions directed to it by the StafT. That situation may be normal at
this stage of the proceeding, as the Applicant suggests.ao However, it is
equally normal to allow an intervenor to plead the inadequacy ofi

documents or responses which have not yet been made avadable to the
parties.28 This contention is admitted, subject to later refinement and
specification when the additional information has been furnished or the
relevant documents have been filed.

Contention 18
his contention asserts that Applicant is building the Byron facility

~

primarily for the sale of electricity to users and utilities outside its service
area in the State of Illinois. Such an immawrial allegation does not

[ constitute a cognizable issue, and is beyond the scope of this proceedmg.
} He contention is denied.

|
Conte =da== 19, 78,108 and 146

These contentions involve the issue of emergency planning. He
Comnussion has promulgated new final regulations concerning emergency
planning, efTective November 3,1980,n which extensively amend and
upgrade such requirements. H:s subject can constitute a litigable issue.
These contentions are admitted, subject to subsequent updating, refinement
and clarification.

"PR.50,5I (44 FR 61372).
a' Answer of Apphcaat to Revised Contentions, p.19.
8'Tbc Staff has recently indicated that the DES will be filed in January 1982, the FES in July
1982 and the SER in June 1982.
n45 FR 55402 et seq.(August 19,1980).
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('a-s =ela== 20-49, 68, e, 73, 74, 75, 77, 80, 36 and 106

These contentions allege that certam identined unresolved safety issues
or generic items are relevant to pressunzed water reactors, including Byron,
and that they have not been resolved generically. These contentions raise,

matters discussed in NUREG-0410, the testimony of NRC Staff witnesses
in the Black Fox proceeding, NUREG-0510, and NUREG-0471.23 Both the
Staff and the Applicant object to these contentions as being merely a
" laundry list" of Task Action Plans (TAPS) insufficient to raise litigable )
issues, citing River Bene That case must be analyzed more extensively I

than the " check list" criticism or the nexus requirements set forth by the
Applicant in its quotations from River Bend (6 NRC at 772-73).25 In spite of
the failure of an interested state in that case to assert the requisite nexus
between the facility and unresolved generic safety questions, that did not
end the Licensing Board's responsibility. The Board was required to make a
finding of " reasonable assurance" that "the proposed facility can be

I cc nitructed and operated at the proposed location without undue risk to
the 'realth and safety of the public"(10 CFR 50.35(a))?5 The Appeal Board
fiartaer stated:

"Of necessity, this determmation will entail an inquiry into whether the staff
review satisfactorily has come to grips with any unresolved generic safety
problems which might have an impact upon operation of the nuclear facility
under consideration. He SER is, of course, the principal document before
the licensing board which reflects the content and outcome of the staffs

- * review. De board should therefore be able to look to that document to
ascertain the extent to which generic unresolved safety problems which have
been previously identified in a "I3AR item, a Task Action Plan, an ACRS
report or elsewhere have been factored into the staffs analysis for the
particular reactor - and with what result. To this end, in our view, each SER,

i should contain a summary description of those generic problems under
I continuing study which have both relevance to the facilities of the type under
| review and potentially signFacant public safety considerations. His summa-
t ry description should include information of the kind now contained in most
| Task Action Plans. More specifically, there should be an indication of the
t investigative program which has been or will be undertaken with regard to
! the problems, the program's anticipated time-span, whether (and if so what)

interim measures have been devised for dealing with the problem pending
the completion of the investigation, and what alternative courses of action

DNUREG4410 was a report prepared by the NRC Staff and submitted to Congress in 1978 in.

response to Section 210 of the Energy Reorganization Act, which requires that the NRC
develop plans to resolve " unresolved safety matters" and repert to Congress annually. 'Ibe
Black Foz testimony cited by the league contains a May 1978 revisioc of the desenption of
Cass A Task Action Plans. NUREG-0510 is the 1979 report to Congress NUREG4471
describes the Class H,C and DTasks.
saGulf States Utilities Company (River Bend Station, Units I and 2), ALAB-444,6 NRC 760
(1977).
25 Applicant's Answer,pp.22-23.
886 NRC at 774.

'k?
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mi ht be available should the program not produce the envisaged result. In )b
short, the board (sad the public as well) should be in a position to ascertam |
from the SER itself- without the need to resort to extrinsic documents - '

the sta:Ts perception of the nature and extent of the relationship between
each significant unresolved generic safety question and the eventual
operation of the reactor under scrutiny."rr

The vital importance of the SER in analyzing the impact of unresolved
generic safety problems upon the operation of Byron is clear. However, the
SER has not yet been filed in this case, and the Staff does not anticipate
that it will be filed before June 1982.#

'ne Appeal Board has further exammed these questions in North Anna n

In that case it stated:
"In our River Bend decision of last fall, we dealt at some length with the
significance of the so-called, ' unresolved generic safety issues * in a construc-
tion permit proceedmg. Dese safety issues - identified either in the reports
of the Advisory Committee on Reactor Safeguards to the Commission or in
the staf!'s " Task Action Plans - are applicable to reactors in general (or at
least to a large class of them) and are the subject of ongoing attempts to find
a universally applicable solution.' Of course, these ' unresolved * issues cannot
be disregarded in individual licensing proceedmgs simply because they also
have generic applicability; rather, for an applicant to succeed, there must be
some explanation why construction or operatirm can proceed even though an
overall solution has not been found.""

Continuing, the Appeal Board discussed the differences in this regard*
I

between construction permit and operating license proceedings:

'In River Bend, we said that such explanations should appear in the Safety
Evaluation Report for the facility. We also described generally the type of
reason which would be sufficient to let construction go on on the face of an
unresolved generic question. Where operation of a facility is involved, similar
analysis is n=amary; but, as to certain issues, the justification for giving an
applicant the green light can obviously be more difficult to come by. For
example, the rear.on often given for allowing construction activity is that
there is still time to find a solution and build it into the fant's design. At the
operating license stage, that reason is not available. But there may be one or
more other justifications for permitting the plant to operate. De most
common are that a solution satisfactory for the particular facility has been
implemented; a restriction on the level or nature cf operation adequate to
eliminate the problem has been imposed; or the safety issue does not arise'

until the later years of plant operation."2! (Emphasis in original)

|

| 8'IW, at 774-75.
mFootnote 21, page 13,myra
8' Virginia Electnc and Power Conspany (North Anna Nuclear Power Stance, Units I and 2),
A1AB 491,8 NRC 245(1978).
"lW, at 247-48.
8'lW, at 248.
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In undertaking to ascertain whether th$ Staff dealt appropriately with |
the " unresolved" issues in that operating license proceeding the Appeal i

Board prophetically observed:
-

"We wish to say precisely what we have and have not C:me. In view of the
limitations imposed by regulations, and the fact that our review was
necessarily unaided by any of the parties, we have not probed deeply into the
substance of the reasons put forth by the staff for allowing operation to go
forward. Rather, we have only looked to see whether the genenc safety issues
have been taken into account in a manner that is at least plausible and taat,:

I if proven to be of substance, would be adequate tojustify operation. Scrutiny
of the substance of particular e~ m will have to amait a contested
proceeding. "n (Emphasis supplied)!1--a

The league is entitled to put in issue by its pleadings the adequacy of the
Staffs treatment of unresolved generic safety issues,in relation to the Byron
facility. The specificity and nexus contemplated by River 'Be'n4 supra,
cannot be expected until the Staffs SER has been filed. Accordingly, these
contentions are admitted, subject to subsequent refinement and particulari-
zation after the SER has been filed and appropriate discovery completed.
Of course, all admitted contentions are subject to motions for summary
disposition after the completion of discovery, if"there is no genuine issue to
be heard."n That will give the Applicant an opportunity to renew its
challenge of the applicability of Contentions 33, 34 and 35 to this
proceeding.$*-

! Contentions 51-61 and 63
| Rese contentions purport to describe deficiencies revealed by the
j accident at TMI and to relate them to the Byron facility. The Staff does not

object to Contentions 52-59 and 63. ne Applicant objects to all of them, in'

{ part because of asserted design differences between TMI and Byron. These
contentions plead litigable issues and are admitted.

I
! Cententions 66, 70, 72 and 105

j These contentions assert that in certam described respects, the Byron
design does not comply with StafT Regulatory Guides. It is true, as the Staffi

{ and Applicant assert, that regulatory guides are not regulations per se. A
! regulatory guide sets forth one, but not necessarily the only, method which

may be employed by an applicant in order to conform to a regulatory,

MIbst, (n. 7, p. 248. See also Northe n States Power Company (Monticello Nacicar Generating
Plant, Unit 1), ALAB.620,12 NRC 574 (November 24,1900).
810 CFR Section 2.749; Mississirpi Power and Light Company (Grand Gulf Neilear Station.
Units I and 2), ALAB.130,6 AEC 423,426 (1973).
MApphcant's Answer,pp.24 32.

. 3
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standard. However, at some point and probably in the SER, the Staff will
analyze and discuss the reasons why it finds acceptable (or not acceptable)
an alternative method which this Applicant has chosen to employ in order

. to conform to a regulatory standard. For the same reasons discussed
regarding unresolved generic safety issues, supra, these contentions will be
admitted, subject to subsequent refinement with respect to nexus and
particulanzation requirements.

Cententions 64 and 65
Rese contentions relate to "all safety problems identified by the TMI

I accident and not afrirmatively found to be inapplicable" to Byron (No. 64),
and to "each unresolved safety problem"(No. 65). Such contention * are too
broad and sweeping, and rely on large numbers of unidentified documents,
to comply with NRC pleading requirements. There is insuflicient precision
in description or attempt even to allege a nexus in these contentions, and
accordingly they are denied.

Cootentions 67, 71 and 76
Rese contentions allege noncompliance with General Design Criteria

from 10 CFR Part 50, Appendix A. These criteria are broad and generally
applicable to all large classes of reactors. They are " intended to provide
engineering goals rather than precise tests or methodology" by which-

reactor safety can be gaused." Nevertheless an analysis of the methods
used by Applicant in finding an acceptable solution will be made by the
Staff. These contentions arr therefore admitted, subject to subsequent
refinement and clarification.

Contentices 50, 81, 84, 85, 87, 95, 97, 98, 99, 100, 102, 103, 104, 107,
109, 110, 111, 112, 113, 115, 117, 122, 123, 124, 129, 135, 141, 142
and 144

These contentions adequately plead issues which are within the scope of
this proceedmg, which are deemed to be sufficiently concrete to constitute
litigable issues. Hey are therefore admitted as contentions of the league.

Contentions 91, 92, 93, 94, 96,101,138 and 145
Rese contentions do not adequately plead cognizable issues in this

g
proceeding, and they are too general, broad and lacking in requisite
specificity to frame litigable contentions. They are consequently rejected..

" Petition for Emergency and Remedial Action. CLI-78-6. 7 NRC 400,406 (1978).

I-
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For all the foregoing reasons and based upon a consideration of the.

~~

entire record in this matter, it is, this 19th day of December 1980.
ORDERED
1. That the League's Contentions 2,5,8,9,10,14,16,17,19,2(Mi3,66-

78, 80, 81, .7-90, 95, 97-100, 102-117, 119, 120, 122-126, 129, 134-137, 141.
144 and 14o are admitted.

2. That the League's Contentions 1,3,4,6,.7, Il-13,15,18,64,65,79,
82,91-94, %,101,118,121,127,128,130-133,138-140 and 145 are denied.

3. That discovery shall commence forthwith upon all issues included in
the admitted contentions, and

4. That responses to requests for discovery shall be regarded as
continuing in nature, and shall be supplemented as reasonably necessary to
render them current and accurate pursuant to the provisions of 10 CFR
2.740(e)(3).

THE ATOMIC SAFETY AND
LICENSING BOARD

j ADMINISTRATIVE JUDGE
| Marshal E. Miller-

I .

f
f ADMINISTRATIVE JUDGE
; Richard F. Cole
;

I
: ADMINISTRATIVE JUDGE
; Dixon Calhhan

(
,

.
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Cite as 12 NRC 699 (1980) - LBP-80 31

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION.

ATOMIC SAFETY AND LICENSING BOARD
.

Before Aamin3=erative Judges:
l

Herbert Grossman, Chairrnan |
Glenn O. Bright
Richard F. Cole

1

in the Matter of Docket No. 50-367 CPA
(Construction Permit Extension)

!

NORTHERN INDIANA PUBLIC
SERVICE COMPANY

; (Bailly Generating Station,
Nuclear 1) December 24, 1980

| The Licensing Board in this construction permit extension prWing
'

;

denies for litigation purposes (1) all contentions regarding the merits of a

( proposed change in design for the fc.cility utilir.ing "short pilings," and (2)
'

certain newly-raised contentions dealing with matters unrelated to the
proposed extension.

RULES OF PRACTICE: IJTIGABILITY OF ISSUES
(CONSTRUCI1ON PERMIT EXTENSION PROCEEDING)

Intervenors in a construction permit extension proceedmg may only
litigate those issues that (1) arise from the reasons assigned to the requested
extension, and (2) cannot abide the operating license proceedag. Northern
Indiana Public Se vice Conpany (Bailly Generating Station, Nuclear 1),
ALAB-619,12 NRC 558 (1980).

.

)
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MEMORANDUM AND ORDER

(Denying (I) Newly-Filed Contentions
and (2) The Short Pilings Issue

.

MEMORANDUM

Newly Filed Contentions
In their supplemental petitions, the State of Illinois (opening para.) and

the Porter County Chapter Intervenors (PCCI Contention 12) incorporated
by reference unspecified issues that had been raised in documents filed with
the NRC during 1979 in support of requests for hearings not involving the
requested extension. Pursuant to this Board's provisional and finali orders
following the special prehearing conference, intervenors were permitted to
submit as timely-filed specifically worded contentions in place of their
allusions to matters contained in the referenced documents.

PCCI submitted these " newly-filed" contentions, numbered "R-I [Re-
worded-Incorporated] 1" to "R-I 15," in their response to the Board's
Provisional Order Following the Special Prehearing Conference. These
contentions were simultaneously adopted in toto by the State of Illinois in
its response to our provisional order.

; Except for Contentions R-I 10-12,14 and 15, relating to the alleged need
i for a new environmental impact statement or supplement to the final

~

environmental statement, the newly-filed contentions are not directly
related to the requested construction permit extension. They raise generic
safety issues involving post-TMI considerations, Mark II containment
design, post-accident monitoring, ATWS, etc., and site-specific safety issues
that either had been resolved at the construction permit prMag or are
ordinarily deferred until the operating license stage. Most, if not all, of the

| issues were previously raised by these or other intervenors and rejected in
3 prior orders on the grounds that noprimafacie case has been made by the,

! intervenors that these were compelling safety matters that could not abide
l

the operating license proceeding. PCCI and the State ofIllinois have made
no further showing that these matters cannot abide the opera;ing license
stage and request (PCCI Argurnents in Support of the Newly-Filed
Contentions, dated August 28,1980, p. 2) merely that they "be allowed
sufficient discovery to enable them to establish aprimafacie showing" to,

that effect.
On that basis alone - that the burden is on the petitioners in the first

; instance, without discovery, to make that required primafacie showing -,
,

: '

t
'

80ur final order, LBP-80-22, dated August 7,1900,is found at 12 NRC 191.

|
'
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9
this Board would have been inclined to reject the contentions as not falling

|within the scope of the proceeding as delineated in our Order Following
( Special Prehearing Conference. However, because of the imminence of the !

4 Appeal Board's ruling on the petitions by the Gary Petitioners and Dr.-

Schultz, which was expected to shed further light on its decision in Indiana
and Michigan Electric Company (Donald C. Cook Nuclear Plant, Units I
and 2) ALAB-129, 6 AEC 414 (1973), we deferred ruling on these
contentions.

On November 20,1980, the Appeal Board issued Northern Indiana Public
Service Company (Bailly Generating Station, Nuclear 1), ALAB-619,12
NRC 558, affirming this Board's rejection of the petitions of the Gary
Petitioners and Dr. Schultz. As anticipated, it discussed its prior dedsion in
Cook in a manner which ofTers further guidance to this Board. It read into
the Cook decision a determination (Op.17) that had previously escaped this
Board, that an intervenor in an extension proceeding could "only" litigate
issues that (1) arose from the reasons assigned to the requested extension
and (2) could not abide the operating license proceeding. Considering that
the newly-filed contentions, with the possible exception of those relating to
the environmental statements, are unrelated to the reasons assigned for the
requested construction permit ext'ension (the first prerequisite), this Board

f has no choice but to reject the contentions, without reaching the question of
whether the issues can abide the operating license proceeding (the second

! prerequisite).*

We make no rulings with regard to the environmental contentions
pending the receipt of the Stafi's determination of the type of environmen-
tal analysis to be made. Nevertheless, upon reviewing those contentions we

; do feel constrained to offer our opinion, that the National Environmental
Policy Act of 1969 requires only incremental analyses and not those
duplicative of prior analyses. See generally, Consumers Power Company (Big
Rock Point Nuclear Power Plant) LBP-80 25,12 NRC 355 (September 12,

,
1980), and the cases cited therein.|

.

Short Pilings Iswe
2 to await the ;The Board also deferred ruling on the short pilings issue

Appeal Board's decision on the City of Gary's and Dr. Schultz' petitions. j

*NIPSCO's consultant had testified at the construction permit beanns that the company |
anticipated driving the foundation pilings to bedrock or glacial till. Aner the construccon
permit had issued, NIPSCO communicated to the NRC Staff its intention to instc!! pilings
extending only to the glacial lacustrine deposits. In Northem Public Service Company (Bailly
Generating Station, Nuclear I) CLI.7911,10 NRC 733 (1979), the Commaman denied
petitions to determme that the proposed change in design constituted a constraction permit
amendment involving significant hazards considerations that required a heanng. In our Order
Following Special Preheanng Conference, LBP.80 22, seynr,12 NRC at 198 204, we discuened
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Unfortunately, Bailly, ALAB 419, supra, is not quite as informative with
regard to issues arising from the reasons assigned for the construction
permit extension as with matters unrelated to the delay in construction,
except to reafIirm that related matters might be heard if they could not
appropriately abide the operating license proceedmg. However, since
ALAB-619 did not broaden the scope of Cook, supra, we need not look
beyond the answers to the questions we posed to the parties on the short
pilings issue) to decide not to hear that issue in this proceeding.

To begin with, it is clear that, had the short pilings design proposal been
I in the present posture at the time of the construction permit hearings, the

matter would have been considered by the Licensing Board. Despite
Permittee's insistence that it is the option of an applicant to defer the
operating license proceeding the consideration of design features such as
the short pilings proposal (NIPSCO's Objections to Provisional Order,
dated June 30,1980, p. 9; NIPSCO's Response to Board Questions, dated
August 25,1980, pp. 2-4), it is inconceivable that a known design feature of
this significance would not have been brought up by the Staff and heard by
the board, even if the applicaut had sought to defer it. It is also clear to us
that only a preliminary, and not a dispositive, review could have been made
by a construoion permit board. Certainly, coraidering the uncertamties
attendant to the actual placement of the pilings, A board Could not noW be
in a position to offer a final verdict on that design feature. PCCI admit as
much when they state (Response to Board's Question on the Short Pilings

*

, Issue, p. 4) that "an evaluation of pilings requires consideration of
( i essentially an unknown quantity - i.e., the subsoil composition." In fact, the

review of PCCI's and Illinois' submissions with regard to short pilings
discloses no substantial reason for a board to deny the design change.
Intervenors appear to assert merely that short pilings are a somewhat

! innovative design for nuclear facilities, which require close scrutiny by a
! licensing board or the NRC Commissioners.
f It is clear from reviewing the parties' responses to the Board's questions
'

that the most drastic remedy that conceivably could result from a hearing
| on the short pilings design in its present posture would merely be the

| implementation of 10 CFR 50.35(a) to this design feature, under which a
research and development program would be required te resolve any safety
questions associated with it. Whether any such program sanctioned by the
Board would agree in every particular with the extensive program already
adopted by the Permittee and Staff, as summarned in the Staffs Response

m dd = wans ilm main rthe start piline proposal, sad pa.ed'*i" iamna*
e r p

% fa. 2, w The questions are round at 12 NitC, p. 203.
|*
|
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|
to the Board Questions (Lynch Affidavit, pp. 2-8), is not critical in deciding |

t

!
.

_

whether a hearing on that issue should be held at this juncture. Nothing ;

submitted to the Board suggests that there exists any material insufficiency ;
1'

i in the program already adopted to test the short pilings design in its site-
I

. _ . .

specific application to the Bailly facility. Consequently, we have no basis
for finding that the absence of a board's approval of that specific testing
program constitutes a compelling reason for deternunmg that a hearing
should be held now, rather than at the operating license stage. ;

ORDER

For the foregoing reasons, it is this 24th day of December 1980
l ORDERED

That the newly filed Contentions numbered R-I l-9 and 13 are denied-
and

That all contentions by Intervenors with regard to the merits of the short
pilings proposalaredenied

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

i

Herbert Grossman, Chairman |
~

ADMINISTRATIVE JUDGE ;

, !
>

.

m

|
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Cite as 12 NRC 704 (1980) LEP M

I' UNITED STATES OF AMERICA
; NUCLEAR REGUiATORY COMMISSION.r

,.

ATOMIC BAFETY AND LICENSING BOARD ,

;

!

Before ki=Inistrative Judges:

Charles Bechhoofer, Chairman |
Dr. Frank F. Hooper

{Gienn o. Bright

'In the Matter of Docket No. 50 354 OL

l
CINCINNATI GAS AND

'

ELECTRIC COMPANY, er al. |
(William H. Zimmer Nuclear '

Station) December 24,1980

The Licensing Board denies three motions of applicants related to the
intervenors' challenge of applicants' financial qualifications to construct ,

and operate the Zimmer facility and sets a tentative date for a hearing on-

the financial qualifications issue (including certain matters relevant thereto
delineated by the Board). |

MEMORANDUH AND ORDER

(Denylag Applicaats' Motices Cwcerning Centention 13)

Contention 13 of the Miami Valley Power Project (MVPP), an intervenor
: in this operating license proceeding, challenges the financial capability of

the Applicants (Cincinnati Gas and Electric Company et al. ) to construct
and operate the Zunmer plant. Three motions bearing upon this contention
are now before us: the Applicants' motion for disminal of Contention 13
for default; their earlier motion for summary disposition of that con'antion;

; ; and their motion to require the NRC Staff to provide justification ofits
| | inability to proceed on certain matters, including Contention 13. For the
| i reasons which follow, we deny all three motions.

A.I. The motion for dismissal of Contention 13 for default has a long
procedural history. Its immediate foundation is the failure of MVPP to

,

.
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answer or otherwise respond to interrogatories propounded by the
Applicants on November 21,1979 (Applicants' Seventh Set of Interrogato-
ries to MVPP). Earlier, on two occasions, MVPP had responded to
questions on its Contention 13 (MVPP's Answer to Applicants' Second Set
of Interrogatories, dated February 22, 1979; MVPP's Answers to Appli-
cants' Third Set of Interrogatories, filed April 11,1979). Moreover, at the
behest of MVPP, we reopened discovery on Contention 13 to explore the
basis of new cost estimates unveiled by the Applicants in the summer of
1979. See our Memorandum and Order Ruling on Various Motions and
Rescheduling Evidentiary Hearing, dated October 1,1979 (unpublished), at
pp. 4-5.

The Applicants, Staff and MVPP cach filed new discovery requests
concerning Contention 13. The Applicants and Staff each answered (or
ob/cted to) MVPP's interrogatories. MVPP failed to respond to the
requests outstanding against it. The Applicants thereupen, on January 8,
1980, moved to dismiss Contention 13 for default. By our Memorandum
and Order of January 31,1980 (unpublished), we denied that motion but
directed MVPP to respond by February 19,1980 to all except one of the
interrogatories. MVPP failed to do so end, as a result, the Applicants on
February 25, 1980 renewed their motion to dismiss Contention 13. The
StafT supported the motion. Neither MVPP nor any other party responde,J. ,

,

In our Memorandum and Order Denying Motion to Admit Additional
| Contentions, LBP-80-24,12 NRC 231 (August 20, 1980), we denied the*

request of Dr. David Fankhauser, another intervenor in this proceedmg, to
admit a new contention questiening the Applicants'" financial capability."
The basis for Dr. Fankhauser's request had in part been new cost
information transmitted to us and the parties by the Applicants on May 6,
1980. We dec*ined to admit Dr. Fankhauser's new contention in large part
because ofits overlap with MVPP's Contention 13 and Dr. Fankhauser's
failure to demonstrate why admitting his contention would likely lead to the
developmeni.of a more complete record on the financial qualifications
question. Ncawithstan6ng such denial, we ruled that we would be prepared
to coqsider Dr. Fankhauser a co-sponser of Contention 13, and to permit
him to file evidence-in-chief, if he were to demonstrate that he has
testimony to sponsor which could serve to create a more complete record.
Id. at 239. We established a schedule for such demonstration, permitting
Dr. Frankhauser to file information no later than 15 days following service
of the portion of the. Staffs Safety Evaluation Report (SER) dealing with
financial qualifications. We also noted that we would defer ruling on the
Applicants' motion to dismiss Contention 13 for default until after we have
received the StafPs financial qualifications SER. Id. at 239, fn.10.

. w.

5

- - . - - . . . - ..

.

_ _ _ _ _ _ _ _ _ _ . _ . _ . _ . _ __



l

,
. _ _ _ . _ . . . _ . - .

Ô
By Memorandum dated September 17,1980 (unpublished), we inquired'

when the StafTwould be able to go to hearing on the financial qualifications
issue. We also outlined three subjects which we expected the Stafr to
consider, either in its SER on financial qualifications, or through testimony
or some other document entered into the record of this proceedmg. By
letter dated October 20,1980, the Staff stated that its financial analysts
were involved on a full time basis on the financial aspects of the Three Mile

'

' Island (TMI) accident and that, therefore,it could not project a maningful
schedule. By letter dated December 9,1980, however, the Staff reported,

I
that the financial review of TMI had been deferred and, as a result, that it
anticipates that its financial review in this proceeding will be completed
during the last half of January,1981. It added that it was analyzing new
information which the Applicants had forwarded to it in November 1980
(with copies to the Board and parties) and that it would be prepared to go
to hearing as soon after the issuance ofits financial qualifications SER as
the Board decides is proper.

2. We are confronted here with a situation where the financial
implications of the 7immer application appear to have changed dramatical-
iy since the financial qualifications of the Applicants were reviewed at the
construction permit ctage. At that time, the project was estimated m cost
yprosimately $288 million (Construction Permit FES, September,1972, p.

, XI-21). By 1977, the estimated capital cost has risen w 24?') million
i (Operating License FES, NUREG-0265,10.4). As recently as July 30,1979,*

the Applicants estimated the total cost of the facility to be $850 million. In !
May,1980, the estimate was raised to $1 billion. Ann according to the 1| material submitted by the Applicants in November, the cost is now, '

i

estimated at $1,067,320,000. Projected operating costs have also risen: in
1977, the estimated annual cost of fuel. operation and maintenance, and!

{ decommissioning was $53,200,000 (Operating License FES, NUREG-0265, !
Table 10.1). In its most recent submission, the Applicants projects operating

; costs (not including decommissioning) of $1,299,576,000 for the first five
; years of operation ($259,915,200 annually), more taan a five-fold increase

.' in three years.

These significant increases have not been reviewed in an adjudicatory
s

proceeding. If we should dismiss Contcation 13 for default, they would not |
be so reviewed. In their January 8,1980 and February 25,1980 dismissal 1

motions, the Applicants assert that the question of the financial qualifica- |
-

tions of an applicant for an operating license is not a serious safety matter
which would require independent Licensing Board -review should the |
contention be dismissed. In the case upon which they principally rely, |
Public Service Company ofNew Hanpshire (Seabrook Station, Units I and

|
2), CLI-78-1,7 NRC 1,17-21 (1978), the C==i== ion explicitly declined to

!d
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# define the precise relationship between safety and financial qualifications.
^ It limited the precision with which financial qualifications of an rpplicant

need be analyzed but stressed that the prospect of future rate increases is ac
- 1 facter which should be taken into account. Moreover, in our view, the

potential safety problems which could result from the financial difficulties
faced recently by the owners of the damaged TMI reactor belie the asserted
lack of safety significance of a financial qualifications inquiry. See, e.g.,
" Potential Impact of Licensee Default on Cleanup of TMI-2" NUREG-
0689, November,1980.

*

It is clear to us 'that MVPP's failure to respond to the Applicants'
interrogatories concerning Contention 13, and to our Order of January 31,
1980 directing a response to all but one of those interrogatories constitutes a
default which could warrant our granting the relief requested by the
Applicants. His is so even though MVPP on two earlier occasions had
responded to questions on Contention 13. For the recent developments with
respect to that issue-which caused MVPP to seek, and us to grant, a
reopening of discovery-are likely to comprise it.e most significant

'

elements in the resolu'. ion of Contention 13.
Nonetheless, we do not believe that Contention 13 should be dismissed

for default. Recent developments, such r.s the issuance of NUREG-0689,
emphasize the safety significance of the financial qualifications issue. Rose

1

developments, together with the interest in the financial qualifi;:ations issue'
-

asserted by more than one intervenor, lead us to the conclusion that this
issue should be litigated in an adjudicatory hearing. For thct reason, there
seems to be no useful purpose for us to await the issuance of the Stafi's f,ER
to rule on the Applicants' motion. Our ruling at this time will enable us to
hold the hearing on Contention 13 eadier than would otherwise be the case.
At the hearing, we will expect the Applicants and Staff to produce

f knowledgeable officials to address the substantive matters outlined in our

i Memorandum of September 17,1980. He prospect of future rate actions of
agencies of the State of Ohio to respond to financial developments is
relevant to those substantive matters and should comprise a portion of the

parties' direct case on Contention 13.
Even though we are not dismissing Contention 13, we are granting the

Applicants the alternate relief which they seek. If MVPP is to present a
direct case with respect to Contention 13, and ifit is to seek any further
discovery on Contention 13 (to the extent permitted by our Memorandum
and Order dated October 1,1979), it must respond to the outstanding

.
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T. c
discovery reque.sts selevant to that contention by no later than January 16,
1981.8 To avoid sttgrise, MVPP must also, no later than 7 days prior to the,

commencement of the evidentiary hearing on Contention 13, identify, and, ,
e

_ make available for inspection and copying, any documents of which it is
" '

then aware and upon which it intends to rely or which it intends to utilize
- during cross-examination. (If MVPP identifies these documents less than 14

days prior to the hearing, it should advise the Applicants and Staff of these
documents by telephone).2

To preclude potential schedule conflicts on the part of one or more of the
Board members, we would hope to hold the evidentiary hearing on
Contention 13 during thelast week in February,1981.

B. The developing financial information which we have described has
,

'
rendered obsolete the Applicants' April 23, 1979 Motion for Summary
Disposition of Contention 13.8 Even assuming that at that time there was
no genuine issue of material fact to be heard, some of the facts upon which
the Applicants then relied are clearly no longer applicable to the financial
qualifications issue now before us (e.g., statement of material facts,
paragraphs 29 and)0). Moreover, MVPP in its response to the motion, filed
May 18,1979, sets forth certain material facts which appear to be in
dispute.* Given these circumstances, we deny the Applicants' motion

C. Finally, the Staff has responded to the Applicants' motion to require
the NRC Staff to providejustification ofits inability to proceed on certain
matters by setting forth proposed schedules for the various matters aoout,

which we inquired in our Memorandum of September 17,1980. As
discussed previously, the Staff stated that its financial qualifications review
will be completed during the last half of January,1981, and that it will be

}
^

prepared to go to hearing shortly thereafter. The Staff also provided a
(, schedule for the completion ofits review of unresolved generic issues. This

schedule does not appear to us to be unreasonable or to require that we take' t
| any action at this time to attempt to shorten it. For that reason, we dismiss
j the Applicants' motion as moot.
I

{ For the foregoing reasons, it is, this 24th day of December,1980.
I
f

'We are affording MVPP this additional opportunity to present a direct case on Contention 13
| in pan because of the change in its lead counsel See notice of withdrawal of former counsel of

!' record, dated Septe'mber 25,1980, and notice of appearance of new counsel of record, dated
November 6,1980.

8We request Dr. Fankhauser also to notify the Applicants and Staff by telephone (on the
I

schedule estabbshed earlier)if he seeks to present a witnest on Contention 13.
:In our Preheanng Conference Order of June 4,1979 (epublished), we noted that we were,

deferring ruling on this motion, pending rtceipt of additional information concermng
Commission actions emanating from the TMI accident.
*We note, however. that MVPP's response is technscally dc6cient in that the facts are not
supported by affidavit.

'
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ORDERED'

That the Applicants' motion for dismissal of Contention 13 for default is
s1 Ame't.

l'''' Hit the hearing on Contention 13 is tentatively scheduled for the last
week of February,1981, with participation by MVPP subject to the
conditions outlined herein;

nat the Applicants' motion for summary disposition of Contention 13 is
denied and

Hat the Applicants' motion to require the NRC Staff to provide
justification of its inability to proceed on certain matters is dismissed as
moot.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE
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|'

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

|

Harold R. Danton, Director

in the Matter of Docket No. 50-155
(10 CFR 2.206)

CONSUMERS POWER COMPANY
(Big Rock Point Plant) December 18,1980

The Director of Nuclear Reactor Regulation denies a petition which
requested suspension of operation of the Big Rock Point Plant pending
resdution of safety issues concerning emergency planning, loose materials
in the reactor vessel, reactor instrumentation, plant shielding, operability of

( containment isolation valves, impacts of aircraft crashes, fire protection,

} and prevention ofloss of feedwater incidents.
.

DIRECTOR'S DECISION UNDER 10 CFR 2.206

By petitions dated November 4,1979, and January 6,1980, Ms. JoAnn
Bier and Ms. Shirley J. Johns requested that the Nuclear Regulatory
Commission's (NRC or the Commission) Director of Nuclear Reactor
Reguistion issue an order to Consumers Power Company (tl e licensee) to
delay startup of the Big Rock Point Plant pending resolution of eight items
considered by them to be safety issues. Six of the seven issues identified in
the November 4,1979 request were repeated, with clarifications, in the
request of January 6,1980. An eighth issue was added in the January 6,
1980 submittal. Notice of receipt of the November 4,1979 petition was
published in the Federal Register on December 11,1979 (44 FR 71489).

The petitions were not received by the Commmion prior to restart of the
Big Rock Plant. Consequently, the petitions have been treated as requests
for an order to show cause why Facility Operating License No. DPR-6 for
the Big Rock Point Plant should not be suspended pending resolution of the
issues raised. A prelimmary safety assessment of the issues raised in the
petitions was issued on March 5,1980. Based on that assessment I

,

concluded that sufficient assurance of safety existed to permit the Big Rock

l
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, facility to continue operating pending final disposition of the issues raised
in the petitions.- *

Evaluation of the issues raised in the petitions ha now been completed.
Based on analysis of each of the issues raised which is set forth below, I
have determined that the operating license for the Big Rock facility should
not be suspended. The analyses for Items 2,3,5, and 6 of the November 4,
1979 petition and item 4 of the January 6,1980 petition are unchanged
from those contained in the March 5,1980 Safety Assessment.

i '

{ DISCUSSION
i

Issue: "1.

We demand that our school systems have workable, safe evacuation
plans for our children and that all private citizens be informed of
appropriate individual evacuation actions."

Response:

The Big Rock Point Emergency Plan currently approved by the NRCi

i requires notification of a number of government organizations including
the local sherifTs, Michigan State Police and the Michigan State Depart-

, ment of Health in the event of a serious emergency. Local and State
' officials would be responsible for notification oflocal school systems andt

,

evacuation,ifneeded.
New emergency planning regulations were published in the Federal,

Register on August 19,1980 (45 FR 55402). These new regulations (copy
-

attached) became efTective on November 3,1930 and are generally to be
implemented by April 1,1981 by licensees ofoperating plants. Section II A,

| B, and C of the revised Appendix E states:

"As a minimum, the following items shall be described:

A. Onsite and offsite orgamations for coping with emerEencies and toe means
for notification, in the event of an emergency, of persons assigned to the
emergency orgamzations.

B. Contacts and arrangements made and documented with local, State, and
Federal governmental agencies with responsibility for coping with emergencies,

! iachub- identification of the principal agencies.

| C. Protective measures to be taken witlen the site boundary and within each
EPZ to protect health and safety in the event of an accident; procedures by whichi

these measures are to be carned out (e.g., in the case of an evacuation, who
j authorizes the evacuation, how the public is to be notified and instructed, how the

evacuation is to be carried out); and the expected response of offsite agenoes in,

the event of an emergency."6

T- ;
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|He Big Rock Point Plant's Emergency Plan is being evaluated against
these requirements.

On September 5,1980, we requested Consumers Power Company to
, .__ begin implementation of their June 9,1980 version of the Big Rock Point

Emergency Plant, although we have not yet completed our review. This
request was based on our finding that this version provides an improvement
over the previous plan, afrords a greater margin for protection of public
health and safety, and does not decrease the effectiseness of emergency
preparedness. Consumers Power Compa*ny has recently informed us that
they expect to implement the June 9,1980 version of the Fr:rgency Plan
by December 31,1980.

Based on: (1) the existence of an approved Emergency Plan which
conforms to our current regulations, and (2) the results so far of our review
of the dran revision of the plan, we have not identified any deficiencies in
emergency planning which are so significant as to require suspension of the
operttinglicense.

Issue: "2.
We demand accountability for all difTuser pieces, which iflen within the
reactor vessel could interfere with rod movement and cause flow
blockage as in the partial meltdown at the Fermi I Plant in Detroit."

.

Response.
On April 20, 1979, during shutdown conditions, Big Rock Point

personnel detected a vibration-type noise in the lower pressure vessel when
the No. I recirculation pump was in service. Because of an unrelated
problem (a leak in a control rod drive housing) the reactor core was

,

defueled and vessel internals removed. Subsequent inspection revealed that
I the No. I rectreulation inlet baffle plate was loose from its mounting

brackets on the vessel wall. The recirculation inlet baffle plates were not
completely effective, and in 1%3 a new skirt baffle was installed on the core
support plate and completely encircled all the support tubes. The old baffle
plates had been left in place and over the years the three hold-down bolts

| were worn through allowing the baffle plate to vibrate against the new skirt
baffle. The safety consequences of this failure were mimmal since the plates
are designed such that they cannot enter the core or constitute a flow
blockage. During the 1979 outage, new diffuser plates were installed using

3 larger hold down bolts and positive nut locking devices.
All the bolt ends and nuts from the old plates were accounted for and,

~'

the reactor vessel was cleaned and inspected to assure that there were no

[ other loose materials that could affect reactor operations.
, e '
i
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j Issue: "3.
We demand that Consumers Power Company systematically and
absolutely make the necessary design alterations in the reactor level
vessel instrument system LEREO9 and LSREO9 which initiates reactor
scram, containment isolation and core spray actuations."

R - ,- - :.
l

By Licensee Event Report 79-22 submitted to the NRC to letter of
September 22,1979, the licensee * reported a potential deficiency in the water
level instrumentation used for reactor scram and initiation of engineered

| safety features. CPCO modified the instrumentation and submitted an
j evaluation of the acceptability of the modification to us by letters of

October 23 and October 31,1979. By Amendment No. 31 dated November
2,1979 (copy attached to our March 5,1980 Assessment) we approved
revised licen:e Technical Specifications for the modified instruments. 'Ihe

f Safety Evaluation accompanying that amendment addresses the acceptabil-
ity of changes to the Technical Specifications and the acceptability of the
modification made to the water level instruments. As explained in that
document, we have concluded that the design alterations are accep:a* ole
and that no further actions are necessary

Issue: "4.
~

We demand that the biological shield be made suflicient to contain
deadly gamma rays in the event of loss of coolant accident (LOCA),
area residents would be protected and plant personnel would be able to,

I perform necessary functions to bring the plant under control."

: am -__ ::
} One of the Lessons learned from the TMI-2 accident is that radiation
; fields resulting from contained radiation sources after an accident may
| make it difficult to effectively perform accident recovery operations or may i

impair safety equipment. As a result, by letter of October 30,1979 we asked
j nuclear power plaat licensees to perform a design review of plant shielding

by January 1,1980 and to implement needed changes by January 1,1981.
'

Consumers Power Company submitted the design review by letter of
December 27,1979 and identified areas of the plant which would need

. additional shielding protection if NRC design criteria were to be met. !|

'

By letter dated February 22,1980 and supplements dated April 2, May
6, August 25 and September 2,1980, Consumers Power Company requested
a delay in implementing the plant shielding requirement until the
completion of an ongoing risk assessment of the plant. Consumers Power

a
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Company has estimated that this risk assessment will be completed by April j..

1981.

On September 5,1980 in a letter to all licensees, we provided
clarification of the TMI Action Plant requirements including modificatiom
to the implementation schedules for certain items. These proposed changes
included a delay in the scheduled implementation of post accident shielding i

until January 1,1982. nis schedule for the implementation of post accident
shielding was subsequently approved by the Comnussion as indicated in
NUREG-0737,"Clanfication ofTMI Action Plan Requirements." By letter
dated October 14,1980, the staff responded to the licensee's request for this
delay. Because the implementation date for these requirements has been
delayed until January 1,1982 for all licensees, as discussed above, we
concluded that no additional delay specifically for the Big Rock facility is
needed at this time.

As required by the stafT, $e licensee has completed a review of vital
areas in which personnel occupancy may be limited by radiation during
post-accident operations. Our safety evaluation of the implementation of
" Category A" lessons learned requirements was issued on May 2,1980
and stated that the control room, the interim Technical Support Center and
the Operational Support Center are sufficiently shielded that they would
remain accessible for continuous occupancy. He vital areas in which
personnel occupancy may be limited are the backup emergency and the
emergency diesel general fuel supply. He licensee initiated work to, ,

implement changes for these three items, and two of them, the relocation of
the backup emergency diesel and the modification to the emergency diesel
general fuel supply, should be completed shortly. With respect to the third
item, the licensee began implementation of the modifications but has
recently informed us that preliminary results from the probabilistic risk
assessment being conducted for the Big Rock Point plant could affect the
need for the modification to the backup cooling water supply hose to core
spray heat exhanger. Accordingly, they indicated that work on this third
item has been stopped Because of the delay in the implementation of
additional shielding requirements until January 1,1982, as discussed above,
the licensee had additional time to further assess this modification. .

He NRC design criteria assume a very severe accident with a very
large radiation source term and assume that stringent limits on radiation
exposure to personnel would be met.

Because of the stafTsafety evaluation which concluded that the centrol
room, the interim Technical Support Center and the Operational Support
Center would remain accessible under post accident conditions, and the,

steps already taken to protect two of the three remaming vital areas of
concern, it is our judgment that a deferral ofimplementation of additional

r
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shielding protection requirements until 1982 will not result in exposure of !
plant personnel to significant risk from a loss-of-coolant accident or a i

greater risk to the public than previously evaluated, if such an accident

-

should occur. However, we will require more immediate actions if further,

review indicates they are warranted. 1

|

Issue: "5.
We demand that repetitive malfunction of their coritainment isolation
valves CV/dO96, CV/4097 he resolved."

Issues: "6.
We demand that the repetitive malfunctions of valves CV/4027 j
CV/4117, CV/4105, mon 0$0 he resolved."

Ma=ra==:
Repetitive malfunctions have occurred in several containment isolation

valves. Valve CV/4097 is a butterfly valve in the supply line of the
containment ventiliation system. Tae valve is a replacement valve installed
in April 1974. Excessive leakage through this valve was reported March 31,
1975, June 5,1975, May 3,1976, July 2,1976, February 1,1978, Sept mber
12,1978 and February I,1979. Our records indicate that with the possible
exception of one test, the leak rate through the line during accident
conditions would have been acceptably limited by another operable'

,

insolation valve (CV/4096) in the same line. In one instance (LER RO-12-

9
76 dated July 2,1976) our readily available records do not indicate whether

; the leak rate through the line would have been acceptably low. In each case,i

I the licensee took corrective action to bring the leakage back to within
acceptale limits and after repetitive failures the hcensee initiated a review
with the vendor to bring about long term improvements. We will continue

| to monitor the test results on CV/4097 to determine if additional corrective
j actions are needed. Our records do not indicate repetitive failures of valve

CV/4096.-

f mon 050 is a main steam isolation valve. A failure of this valve to
i close was reported April 5,1973. 'Ihe licensee ordered a new type of valve

packing as a long term corrective action. We will also continue to monitor,

j . the test results on this valve to assure that the corrective action taken is
! sufficient.I

| CV/4027 is an automatic isolation valve in the reactor and fuel pit
I ; drain line. Leakage in excess of technical specification limits for this line
l was reported by LW Event Reports (LERs) dated June 10,1975,and

'

September 27,1978. In each instance, Valve CV/4117, which is redundant
to Valve CV/4027, was operable and would have prevented excessive

1
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leakage through the line. The valve seats of CV/4027 have been machined
to reduce the leak rate and the licensee has committed to installation of new*

valve seats. A recent LER dated October 17,1980 reported through seat
leakage in excess of technical specifications limits. Backup valve CV/4117
has been disabled in the closed condition until repairs can be made.

We have no record of failure on valve CV/4117. This valve was
identified in several Licensee Event Reports noted above as the valve which
provided redundancy to a valve with excessive leakage.

CV/4105 is an air operated isolation valve on the demineralized water
line inside containment. Our records do not indicate a repetitive failure of
this valve.

Based on our review of these valve malfunctions and the corrective
actions taken by the licensee, it is our judgment that these events did not
significantly affect the health and safety of the public. It is our further
judgment that these valve malfunctions do not indicate a significant pattern
of valve failures. Therefore, we conclude that these valve malfunctions do
not require shutting down the Big Rock Point Plant.

Issue: "7.
We demand evidence that the BRNPF could withstand the crash of a B-
52 Bomber without disaster to surrounding environment."

Response:-

The concern with overflight of the Big Rock facility by aircraft began
in 1963, when the Air Force installed an aircraft tracking station at
Bayshore, Michigan, which is located approximately five miles from the Big
Rock Point Plant. Following this installation, the Air Force began training
the tracking station personnel in the detection of spproaching airca:J1.
Concurrently, the Air Force was training the flight crews in avoiding

( detection by the radar station.

| In the beginning it appeared that the Air Force was using the Big Rock
| Point Plant as a flight target, since there were many close overflights.

( Consumers Power Company management complained to the Atomic
Energy Commission (AEC) regarding, this matter, and an agreement was
reached with the Air Force at that time to discontinue the direct low level
overflights. Iow level overflights in the near vicinity of the plant continued
until 1970 when the Big Rock Point Plant insurer raised the insurance rates
because of these training flights in the near vicinity of the plant. At that
time, the Consumers Power President, James H. Campbell, contacted

' Congressman Gerald Ford, requesting that these training flights in the near
vicinity of the Big Rock Point I'lant be discontinued. At about this same
time, in January of 1971, a flight crasised into the Little Traverse Bay,

T.+
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approximately two miles from shore and about two miles from the plant. As
a result of these events the Air Force established a training corridor which,

i misses the Big Rock Plant by three miles. Air Force charts were also
! marked to show that overflights of the Big Rock Point Plant were "Off-
| Limits" and all training flights were to be confined to the corridor. From
i that time until July 1979 no low level overflights have been observed by
; plant personnel. In July 1979 a low level overflight was observed and a
| complaint was registered by Consumers Power Company management. He
| Air Force stated that restrictions on overflights would also be added to the
'

flight checklists.
.

We reviewed the risk associated with aircraft near Big Rock Point in j
the Systematic Evaluation Program. At the request of the NRC staff, the
Air Force undertook a study to update an earlier analysis of the risk of a
military aircraft on training route IR 600/601 crashing into the plant. He
study was based on recorded data on flight frequency, navigation error, and
crash rate. The Air Force calculated that the probability of a crash at the
plant (represented by a square target area 3.45 miles on a side) was,

| approximately 108 per year. The staff has reviewed the Air Force analysis
; and is in essential agreement with the methodology employed and the
; finding that a military aircraft crash at the plant is an extremely remote

event. Furthermore, in the course of this review, the staff was informed byi

the Air Force that permission had been requested from the Federal
Aviation Administration (FAA) to adjust route IR 60G/601 so that in effect

~

it would be located at a greater distance from the plant. The stafT wr.3
subsequently informed that the request had been approved and the Air'
Force has published the new route. The adjusted route will pass approxi-
mately 12 miles west of the plant. We conclude that the risk to plant safety,

| of military aircraft on route IR 600/601 in its present configuration meets
the acceptance criteria of section 2.2.3 of the NRC Standard Review Plan,

: for new plants and is therefore acceptable.

Issue: "8.
We demand that minimum requirements as established by the Nuclear
Regulatory Commission for the Fire Protection System be met."

,

n7 :

By License Amendment No.17, dated March 6,1978, No. 25, dated
April 4,1979, and No. 32 dated March 27, 1980, we issued license
conditions to assure that an acceptable level of fire protection is achieved at

'

the Big Rock Point Plant. Amendments No.17 and No. 25 added limiting
conditions of operation and surveillance requirements to assure that,

existing fire protection equipment is operable and to require that modifica-

'
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tions be made on a time schedule specified in Amendment No. 25 to further
enhance fire protection at the plant. The stafTsafety evaluations associated
with these amendments summarize our considerations in imposing these*

._. -limiting conditions. Amend-t No. 32 increased the number of fire
brigade members from three to five. It is our judgment that sufficient
measures have been taken to permit continued plant operat:an prior to full
implementation of all identified improvements identified in License

,

'

Amendment No. 25.
In addition, the Commission published on November 19,1980 (45 FR

76602), a revised Section 10 CFR 50.48 and a new Appendix R to 10 CFR
50 regarding fire protection features of nuclear power plants. The revised
Section 50.48 and Appendix R will become effective February 17,1981. A
copy of this Federal Regiser Notice is enclosed. Appendix R and Section 10
CFR 50.48 contain provisions and implementation dates applicable to the
Big Rock Point Plant.

The petition of November 4,1979 included one concern not repeated in the
petition of January 6,1980. That item (concern number 4) is addressed
below.

Issue: "4.

j We demand that all NRC requirements issued to Consumers Power
| Company regarding the Oyster Creek occurrence [ sic] be implemented-

with.no proposed changes, technical specifications or administrative
control compromises allowed."

Response:

Following a loss of feedwater event at Oyster Creek Nuclear
Generating station on May 2,1979, we determmed that Big Rock Point was
susceptible to a simdar problem and would require a change in the
technical specifications appended to the license prior to startup from the
1979 outage. Our evaluation indicated that two additional technical

| specifications were appropriate for Big Rock Point and these technical
f specincations were issued October 30, 1979 prior to plant startup.

Amendment No. 30, which changed the technical specifications and a copy
of the associated NRC Stafr Evaluation was included with our Assessment

I dated March 5,1980. It is our judgment that the changes made are
appropriate for Big Rock Point and do not constitute any compromise of
safety.

,

s ,

I
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i CONCLUSION
i

Based on the forgoing discussion and the provisions of 10 CFR 2.206 It

| have determined that there is no adequate basis for the issuance of an order
_ , ,

to show cause why Facility Operating License No. DPR-6 for the Big Rock
Point Plant should not be suspended. The requests of Ms. JoAnn Bier and
Ms. Shirley Johns are, therefore, denied.

,

| A copy of this decision will be placed in the Ccmmission's Public
I Document Room at 1717 H Street, N.W. Washington, D.C 20555 and the
| _ Local Public Document Room for the Big Rock Plant, located at the
'

Charlevoix Public Library,107 Clinton Street, Charlevoix, Michigan 49720.
A copy of this decision will also be filed with the Secretary for further
Comnussion review in accordance with 10 CFR 2.206(c) of the Commis-
sion's regulations.

j As provided in 10 CFR 2.206(c) of the Commission's regulations, this

| decision will constitute the final action of the Commission twenty (20) days

g after the date of issuance, unless the Commission, on its ovvn motion,
institutes a review of this decision within that time.,

1

Harold R. Denton, Director
Office of Nuclear Reactor .

Regulation.-

Dated at Bethesda, Marj!and
this 18th day of December 1980

t

>
,

1

720

|



- - - . . - . - _ . . . . .

|

Cite as 13 NRC 721 (1980) DD-80 35

UNITED STATES OF AMERICA )g
NUCLEAR REGULATORY COMMISSION |

1
'

OFFICE OF NUCLEAR REACTOR REGULATION

Harold R. Denton, Director

in the Matter of Docket No. 50-155
(10 CFR'2.206)

CONSUMERS POWER COMPANY
(Big Rock Point Plant) December 18, 1980

l

The Director of Nuclear Reactor Regulation denies a petition under 10 )
C.F.R. 2.206 which requested that the Big Rock Point Plant be shut down ;

because it does not meet mimmal Nuclear Regulatory Commission
requirements relating to containment integrity.

DIRECTOR'S DECISION UNDER 10 C.F.R. 2.206

By petition dated April 1,1980, Christa-Maria, on behalf of Concerned
Citizens for the Charlevoix Area, requested that the Big Rock Point Plant )

*

be shutdown immediately because it does not meet mimmal Nuclear j

Regulatory Commission (NRC) requirements relating to contamment |

integrity. His petition has been considered under the provisions of 10 i

CF.R. 2.206 of the Commission's regulations. Notice of receipt of the
petition was published in the Federal Register July 7,1980 (45 FR 45.748).

He basis of Christa-Maria's petition is the contention that the steel
containment at the Big Rock Plant is insumcient to contain radiation in the |,
event of an accident. Petitioner asserts that continued operation of the Dig

; Rock Point Plant with an unshielded steel containment is in direct violation
of NRC requirements. Upon consideration of the information set forth in>

Christa-Maria's petition, it has been determined that Christa-Maria has not .

I

presented any new information or reasons which constitute a basis for
shutting down the Big Rock Point Plant.

DISCUSSION

Christr.-Maria asserts that the unshielded steel contamment at the Big
Rock Point Plant is insumcient to contain radiation and that this is in direct |

4
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violation of " requirement 2.213" of NUREG 0578, ''TMI-2 Lessons
Learned Task Force Status Report and Short-Term Recommendation,"
which states that nuclear power plants must shut down immediately in the,

'

event of a complete loss of safety function.
It is assumed that the reference to " requirement 2.213" of NUREG 0578

~ o

in Christa Maria's petition is a typographical error and that the reference,

was intended to be to Section 2.2.3. In that section, the NRC lessons,

| Iearned Task Force had originally proposed that the Technical Specifica-
tions for each reactor should provide that the reactor be placed in a hot,

shutdown condition within 8 hours and a cold shutdown condition withini

j 24 hours from the time that the reactor is found to be or has been in
operation with a complete loss of safety function. However, based on'.

further review, the NRC staff determmed that rather than implement the
original proposal at this time a broad new rulemakmg should be undertaken
which would require plant shutdown foi various human and procedural
errors. Accordingly, the NRC's September 13, 1979 letter to all licensees
indicated that no further action on section 2.2.3 would be required by the
licensees pending the actions of the rulemakmg process. Consequently, the
" requirement" which Christa-Maria asserts the Big Rock facility is violating
is not currently a requirement for NRC licensees.

| The issue of adequate shielding from post-accident radiation fields is still
! under active review. One of the lessons learned from the TMI-2 accident is

that radiation fields resulting from contained radiation sources after an~

accident may make it diflicult to effectively perform accident recovery
operations or may impair safety equipment. As a result, by letter of,

; Octtober 30,1979, we asked nuclear power plant licensees to perform a
| design review of plant shielding by Januany 1,1950 and to implement
| needed changes by January 1,1981. The NRC design criteria assume a very

| severe accident with a very large radiation source term and assume that
j stringent limits on radiation exposure to personnel would be met.

Consumers Power Company submitted the design review by letter of.

| Decmber 27,1979 and identified areas of the plant which would need
I

additional shielding protection if NRC design criteria were to be met.
; By letters dated February 22, April 2, May 6, August 25, and September
1 2,1980, Consumers Power Company had requested a delay la implementa-
! tion of additional shielding protection until the completion of an ongoing
i risk assessment of the plant, estimated to be April 1981. The requested

delay was effectively mooted by the publications of NUREG-0737,
" Clarification of TMI Action Plan Requirements" which modifies the
implementation date for necessary changes to January 1,1982.

As required by the staff, the licensee has completed a review of vital
areas in which personnel occupancy may be limited by radiation during

T4
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post-accident operations. Our safety evaluation of the implementation of
" Category A" lessons learned requirements was issued on May 2,1980
and stated that the control room, the interim Technical Support Center and
the Operational Support Center are sufficient'y shielded that they would

''

remain accessible for continuous occupancy. He vital areas in which
personnel occupancy may be limited are *he backup emergency diesel,
backup cooling water supply hose to the cor: spray heat exchanger and the
emergency diesel general fuel supply. He licensee initiated work to
implement changes for these three items., and two of them, the relocation of
the backup emergency diesel and the modification to the emergency diesel
general fuel supply, should be completed shortly. With respect to the third
item, the licensee began implementation of the modifications but has
recently informed us that preliminary results from the probabilistic risk
assessment being conducted for the Big Rock Point plant could affect the
need for the modification to the backup cooling water supply hose to core
spray beat exchanger. Accordingly, they indicated that work on this third
item has been stopped. Because of the delay sin the implementation of
additional shielding requirements until January 1,1982, as discussed above,

,

the licensee had additional time to further assess this modification.
Because of the conservatism of the design requirements against which

I the shielding acceptability must be evaluated, it is our judgment that a
! deferral of implementation until 1982 will not result in exposure of plant

personnel to significant risk from a loss-of-coolant accident or a greater risk-

to the public than previously evaluated, if such an accident should occer.

CONCLUSION

Based on the foregoing discussion and the provisions of 10 C.F.R. 2.206,
I have determined that there is no adequate basis for shutting down the Big
Rock Point Plant. The request by the Concerned Citizens of Charlevoix
Area is, therefore, denied.

A copy of this Decision will be placed in the Commission's Public
Document Room at 1717 H Street, N.W., Washington, D.C. 20555 and the
local Public Document Room for the Big Rock Point Plant, located at the
Charlevoix Public Library,107 Clinton Street, Charlevoix, Michigan 49720.
A copy of this Decision will also be filed with the Secretary of the
Commission for review by the Commission in accordance with 10 CFR
2.206(c) of the Commission's regulations.

In accordance with 10 CFR 2.206(c) of the Comrmssion's regulations, this
Decision will constitute the final action of the Commiazion twenty (20) daysj
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| after the date of issuance, unless the Commission, on its own motion,
; institutes a review of this Decision within that time.
I

Harold R. Denton, Director
Office of Nuclear Reactor
Regulation

Dated at Bethesda, Maryland
'

this 18th day December 1980
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!

UNITED STATES OF AMERICA
! NUCLEAR REGULATORY COMMISSION

I |

OFFICE OF INSPECTION AND ENFORCEMENT )
!

Victor Stello, Jr., Director

in the hsf 6 a of Docket No. 50-271
(10 CFR 2.206)

VERMONT YANKEE NUCLEAR
POWER CORPORATION

(Vermont Yankee Nuclear
Power Station) December 29, 1980

The Director of the Office of Inspection and Enforcement denies a
request under 10 CFR 2.206 which asked that the Commission conduct a,

full and public investigation into the operation and safety of the Vermont
'

Yankee Nuclear Power Station, that a public hearing be held on the
7
g findings of such investigation, and that the Vermont Yankee facility, shut

down for refueling and miscellaneous repairs at the time of the request,
remain shut down until the requested investigation and hearing were

,

completed.

|
DIRECTOR'S DECISION UNDER 10 CFR 2.206

Ms. Virginia Callan and Mr. Cort Richardson, by letter to Chairman
Ahearne dated November 27, 1980, on behalf of the Vermont Yankee
Decommissioning Alliance, as well as several other individuals,' have
requested that the Commission conduct a full and public investigation into
the operation and safety of the Vermont Yankee Nuclear Power Plant, that
a public hearing be held on the findings of such investigation, and that the
facility remain shutdown 2 until the requested investigation and hearings are
completed. Ms. Callan and Mr. Richardson's letter has been referred to the

'Randolph Wilson of South Royalton, Vermont: Leslie J. Dowhng of Brattleboro, Vennont;
IJea limont and others on behalf of the Ad Hoc Citizens Group for Safety at Vannon
Yankee, of Greenfield, Massachusetts; MacNeil of Greensboro, Vennont; and Jean V. lowell
of Hollan( Vermont.
8As of the date of Ms. Callan and Mr. Lchardson's letter, the Vennoat Yankee facility was
shutdown for refueling and miscellaneous repairs. g

m.
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! Office ofInspection and Enforcement for action pursuant to 10 CFR 2.206
of the Commission's Regulations.

;,

Ms. Callan and Mr. Richardson contend that recently a number of
serious and unexpected problems have surfaced at the Vermont Yankee

--

facility. Their letter states that "there will be a real and immment threat to
human life if Vermont Yankee reopens ~" Specifically, they allege that
cracks and corrosion in a sixty foot section of pipe in the plant's water
cleanup system have recently been discovered; that the facility's turbine

I generator showed signs of significant wear and will require repairs; that the
j recent replacement of a large number of bolts in the facility's piping support
'

system raises concerns about the safe operation of the facility; that the Dry
Well Torus emergency containment system has a history of repeated and
costly failures in repair attempts "resulting in years ofoperation without the
full benefit of this critical safety system;" that Vermont Yankee is the only
plant in the country that refuses to install an inerting system; and finally
that the plant has been allowed to operate since "last June" without any
further action from Vermont's Water Resources Board on the company's
applicaton to renew its water discharge permit.

On December 15, 1980, the Office Director and members of his Staff,
met with four representatives, including Ms. Callan and Mr. Richardson, of
the Vermont Yankee Decommissioning Alhance in Bethesda, Maryland to

| discuss the issues raised in Ms. CaHan and Mr. Richardson's letter.
~

! After considering the requests, for the reasons set forth below, I have
! concluded that a full and public investigation into the issues they raise is

not warranted and that the public health and safety does not require that,

; the Vermont Yankee facility remain shutdown. Accordingly, I have
i determined not to grant the requested relief.

I,

.

| All of the issues which Ms. Callan and Mr. Richardson cited in their
letter had been identified previously and are being resolved on a generic

; basis. The letter contained no new information or safety concerns unknown
i to the NRC. The five issues raised by Ms. Callan an<i Mr. Richardson's
'

letter that are within NRC jurisdiction are dim =1 in detail below.
Findings and actions taken by the licensee and the NRC are addressed. The
sixth issue, regarding action of the Vermont Water Resource Board, does
not lie within the purview of the NRC, and therefore is not addressed in this
decision.

1. Reactor Water Cleanup System Cracks and Repair
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1



,

|
!

)
-- -- -.- -. . |

O
-

Ms. Callan and Mr. Richardson's letter alleges that " cracks and
t

corrosion have been discovered in componet.ts of the plant's water
cleanup system including a sixty foot section of the very important
reactor water discharge pipe." ney contend that these cracks and

t

corrosion have the potential for causing a loss of coolant in the reactor
that would result in immediate danger to the public.

The reactor water cleanup (RWCU) system installed at the Vermont
Yankee (VY) plant is not a nuclear safety related system. It functions
neither to provide cocling for the reactor core nor to mitigate the
consequences of any of the analyzed accidents considered in the
facility design. The design function of the RWCU system is to provide
purification (cleaning) of reactor water, which is accomplished by
continuously removing a portion of the reactor water and processing it

.

l

through filter demineralizer units to undergo mechanical filtration and
ion exchange processes. Except for an approximate 60 foot length of
piping and two associated valves located inside the drywell contain-
ment, all other RWCU system piping and components are located
outside the drywell and are subject to routine visual surveillance during
plant operaton. De visual surveillance, together wi*h leakage monitor-
ing instrumentation, provide assurance of early detection of a leak
should one occur. The RWCU system piping inside the drywell
provides the tap-off point from which reactor coolant water L taken to.-

be processed. This piping and associated isolation valves are a part of
the reactor coolant system pressu, e boundary. His portion of RWCU
piping, along with all other piping inside the drywell, is subject to
continuous monitoring by leakage detection instrumentation. (Limited
access to the drywell prohibits routine visual surveillance of RWCU
piping during normal plant operations). He drywell leakage monitor-
ing systems provide assurance ofleak identification at an early stage so

-
that proper corrective actions can be taken well before leakage

| becomes sufficient to compromise the reactor coolant barrier integrity.

A further point should be made to bring into perspective the problem
of cracking in RWCU system piping. One could postulate, in spite of
assurance ofleakage detection capability provided by routine surveil-
lance and leakage monitoring systems, that a complete break (sever-
ence) occurs in the 4 inch diameter RWCU piping inside the drywell.
The emergency core cooling systems (ECCS) installed at the VY plant
are capable of providing adequate core cooling and protection for a;
spectrum of pipe break sizes, up to and including the break of a 28 inch
diameter recirculation system pipe. The complete loss of a 4 inch

$P
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diameter RWCU system pipe is well within the capability of and
protection afTorded by the ECCS and thus, no danger to the health and

.

safety of the public should occur.

Notwithstanding the above, the integrity of the RWCU system, along
with all other piping attached directly to the reactor coolant system, is
ofimportance. To provide additional assurance of piping integrity, or,

j conversely, to provide assurance that degradation of piping integrity is
identified well before significant leakage could develop, all reactor
coolant system pressure boundary piping inside the drywell, including
RWCU system piping, is subject to inservice inspection (ISI). De ISI
program is performed in accordance with industry codes and stan-
dards. For Vermont Yankee the governing Code is the American
Society of Mechanical Engineers Boiler and Pressure Vessel Code,
1974 Edition, Section XI Rules for Inservice Inspection of Nuclear
Power Plant Components. His provides a systematic rueans of
inspecting reactor coolant system piping. Inspections conductei underl
the ISI program employ techniques, such as radiography and ultrason-
ic examination, capable of detecting pipe cracks at the incipient stage
of development, well before they could be detected by visual
observation with the unaided eye. The ISI program schedule is
established such that all reactor coolant system piping is inspected

{ within a ten year interval. He ten year interval is then divided into.
.

, three inspection periods, with inspections conducted yearly within each
; period, usually during an annual refueling outage. Development and
! implementation of an ISI program, as well as reporting the results

therefrom are a condition of the W license to operate. Implementa-
tion of the ISI program at W is routinely inspected by the NRC's

! Office of Inspection and Enforcement, Region I. He inspections
include a thorough review of the ISI program and procedures,
witnessing of a portion of the ISI work in progress, verification of
compliance with program requirements and review of program:

j inspection results. The latest series of NRC inspections of the W ISI
program started in September,1980 (see NRC Region I Inspection
Reports 50-271/8016 and 50 27I/80-20).

I

| l, ne ISI program mspections conducted by W during the 1980
[ t refueling outage constituted the first inspection of the third period in
'

'

the first ten year interval, as prescribed by Section XI of the Code and
Section 50.55a of the Comminion's regulations. Dunng this inspection,
W personnel identified cracks in several welds located in a 60 foot
section of the RWCU piping inside the drywell. He initial inspection
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findings were reported to the NRC in accordance with licensee
requirements (see W licensee event report, LER 50-271/80 37).
Continued inspection of the subject piping over a two week period
ultimately revealed stx welds with cracks, out of 17 welds inspected..a. _
The cracks were located in an area called the heat affected zone of the
weld, which is at the weld to pipe metal interface. Heat affected zones

|
of welds have historically (industry-wide) been susceptible to cracking

l due to a number of factors, including pipe material content, induced
stresses, and sensitization of the metal during welding. An additional,
seventh crack was found on the surface of a "sweepolet" (a piping
component that provi:les a transition point from the 4 inch RWCU
pipe to a 20 inch pipe). His seventh crack was located in a high stress
area of the sweepolet.

As a result of the inspection findings and due to the extensive number
of defects identified, W plant management decided to replace all
RWCU system piping inside the drywell, as well as the drywell
penetration and the piping up to the first isolation valve outside the
drywr.1L This approach was taken instead of one involving identifica-
tion a.nd repair of each individual defect, and is considered conserva-
tive. A pipe replacement program was developed and implemented by
W personnel. De pipe replacement program became the most time
limiting work item in comparison with all other outage maintenance-

work and ultimately extended the length of the recent outage beyond
the scheduled completion date.

NRC Region I ISI Specialists were onsite for the routine inspection of
the ISI program when the RWCU system cracks were first identified
by the licensee. (Had the Regional inspectors not been onsite, a special
inspection would have been conducted as a result of the finding of
cracks in the RWCU system). In addition to completing a review of the
routine program, the Regional ins, Mrs clo ely followed develop-
ments in the RWCU crack problem. N ? view included: indepen-
dent evaluat:on of weld radiographs, Wu of the bases for additional
weld inspections once the initial defects were found, and review of the
piping replacement program, iodding procedures and techniques
used, quality controls applied, and mspection of activities in progress.

) Inspection of the area by Regional Specialists was conducted over four
,

! separate special inspection trips of one week each during the period
l from September 29 to November 21,1980. Within the scope of the,

areas reviewed, no noncompliances or deviations from industry codesi

- or NRC regulations were identified. It should also be noted that W
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management developed and maintained the initiative in selecting the
proper alternatives for corrective actions throughout the development
of the RWCU rrack problem.

. NRC StafT compared the W ISI findings to the criteria established in
NUREG-03l3, Rev.1, Technical Report on Material Selection and
Processing Guidelinesfor B WR Coolant Pressure Boundary Piping, dated
October,1979. NUREG-0313 summanzes the NRC StafTfindings and
conclusions regarding the occurrence ofintergrannular stress corrosion
cracking (IGSCC) in BWR piping systems, and presents methods
acceptable to the Staff for repair of pipe cracks. Upon companson with
the NUREG-0313 criteria, the staff considers the most likely cause of
the W RWCU system pipe cracks to be IGSCC, in that: (1) the
factors necessary to cause IGSCC were present in the RWCU piping at
W, and (2) previous industry-wide history of IGSCC in RWCU
systems has caused the RWCU pipes to be classified as " service
sensitive" lines. Final confirmation of the pipe crack mechanism will
be obtained once the metallurgical analysis results from samples of the
affected welds are available. He licensee will report the analysis,

!

resuhs to the NRC Staff for review. In accordance with NUREG-0313,
j one r' pair plan acceptable to the Staff consists of replacing existinge

service: sensitive piping with corrosion-resistant piping whose materiali
'

constncents are controlled within specified limits. W management
informed the NRC stafTin a letter dated November 10,1980 that the

-
.

| RWCU repair would be completed with material conformmg to
NUREG-0313, Rev.1. This formal commitment was acknowledged in
an NRC letter to W dated December 12,1980.

;

As a result of the completion of RWCU system repairs by W in the.

manner described above, the RWCU system piping is expected to be in
i

conformance with applicable regulatory requirements and industry
codes. Actual repairs were complete as of 12/17/80. Satisfactory
completion of W actions in this area is being verified by the NRC
inspection stafTas part of the routine inspection program.

In sum, the problem of cracks in Vermont Yankee's RWCU piping
system raised by Ms. Callan and Mr. Richardson has already been
addressed by the licensee and the NRC. He piping system has been

i replaced by the licensee and will be reviewed by NRC inspectors. In'

addition, the RWCU piping system has been, and will continue to be,
subject to continuous monitoring and inspection for leaks. Finally,
even in the event of a complete Weak in the RWCU system piping, the

. . ECCS would afTord adequate cooling of the reactor core.
.

.

!
,



.

- - - - - - - .-... . ..

O
,

In view of the precedmg, I conclude that additional "fuft and public
|
' investigation" into the problem of cracks and corrosion in Vermont

Yankee's RWCU piping system is not warranted. In addition, Vermont
Yankee's actions with respect to the RWCU system are in confor-4

muce with its license and thus, in the absence of some safety issue, a
basis does not exist for preventing the facility from resuming operation.

2. Vermont Yankee 1980 Refueling Outage Turbine Generator Activities

Ms. Callan and Mr. Richardson have also alleged that Vermont
Yankee's turbine generator shows signs of significant wear and will
require repairs.

| The main turbine generator system converts the energy of the steam
|

produced by the reactor inta electrical energy.The turbine generator isI

not a nuclear safety related system, and it functions neither to provide
cooling for the reactor core nor to mitigate the consequences of any of
the accidents considered in the facility design. Dunng the 1980
refueling outage, Vermont Yankee performed inspection of selected
pertions of the turbine generator unit in accordance with routinely
scheduled maintenance and in order te establish a data base on turbine
condition. In this regard, Information Notice (IN) 79-37, Cracking in
Iew Pressure Turbine Discs (12/31/79), was forwarded to Vermont
Yankee providing notification of a pssibly significant matter in that

,

embedded cracking in keyways and disc base areas had been observed
in Low Pressure (LP) turbines manufactured by Westinghouse Compa-
ny. Altbugh Vermont Yar.kee utihzes a turbine generator unit
manufactured by General Electric, (GE) the NRC staff notified all

I holders of facility operating licenses and requested consideration of the
identified problem. Vermont Yankee currently maintains a turbine
generator inspection and maintenance schedule such that each compo-
nent is serviced at intervals of 3 to 5 years. Based on the manufactur-
er's (GE) recommendation and the concerns expressed in IN 79-37, an
accelerated inspection effort was scheduled for the 1980 refueling

. outage.

As part of the turbine generator unit inspection, the following
component areas were addressed:

Journal bearing inrpection - The journal beanngs support the weight of
the turbine shaft and provide a bearing surface for shan rotation. Tne
beanngs consist of a metal ring lubricated by the turbine generator
tube oil system. The beanngs are custom fitted to the shan since the

1
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f shaft actually " bows" due to it: weight and does not in all cases

*

: provide a flat bearing surface. Inspection of No. 6 bearing by the
licensee revealed uneven wear. The bearing was sent to a contractor for
machining to provide for proper rotor seating. The beanng was
subsequently reinstalled.

Turbine erosion (water wear)
As the steam supplied to a turbine progresses through the turbine, the
thermal energy content of the steam is transferred to the turbine as

j rotational energy and increasing fractions of the steam condense to
water. The water initially appears as dro; Jets entrained in the fast-

moving steam, and containing enough kinetic energy to have an
erosion effect as they impact metal surfaces. This is a well known
condition, which all turbine manufacturers and operators recognize.
Turbines are designed and built with provisions to drain ofTthe water
collected. Nonethdess, water erosion does, and will continue to occur,

'

and monitoring it is a regular mr.intenance item. One frequent location
for water wear is the keyveays oflow possure turbine wheels, with the
erosion track continu ng radially across the wheel hub. Indications of

l this condition were found on the 2-6 wheels of the A-low pressure'

turbine, and on 2-8 wheels of the B-low pressure turbine. The extent
and depth of the erosion was measured by ultrasonic techniques, and
analysis was performed to predict the future growth of these areas. An

I*

analysis considered the present size, the rate of attack, and the stream
! field in the area. From this, GE forecast conditions six years of'

operation later. Using conservative (rapid) growth rates and comparing'
these 6 ye _r later depths with the " critical" depth at which concern
would arise for rapid failure, GE predicted that the erosion at the most

| cntical location would be about 37% of allowable depth.
'

GE recommended that the licensee conduct another inspection of the
| } water wear in the turbine wheel keyways in 6 years. Vermont Yankee

! now plans to inspect the high pressure turbine in 1982, one law

.

pressure turbine in 1983, and other low pressure turbine in 1984.

| Other areas where water or steam erosion were found included steam
headers, crossover piping and the low pressure turbine innercasing.j

l Where the depth of erosion caused the mimmum wall thickness to be
'

approached, wall thickness was restored by weld metal buildup. This is
a well established and accepted method of repair. Vermont Yankee
decided that future erosion could be better controlled by a change in'

the material of the crossover piping from a copper bearing material to'
a nickel beanng material. Two of the pipes were replaced during the

| C .-
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' current outage, and the other two are scheduled for replacement

. during the 1981 outage.

% Inspection of turbine discs and blading revealed a cracked blade in the
. . . i

eighth stage of the A-low pressure turbine. He blade was removed,
and a blade on the opposite side was shifted to maintain symmetry and
balance. He licensee concluded that this crack represented an
isolated, random occurrence and was not a precur or of other failures.

In summary, I find that Vermont Yankee has responded properly and
conservatively to concerns expressed by the NRC in IN 79-37, and to
the result: of other planned turbine inspections. Therefore I find that

, there is no basis for conducting an extensive public investigation and
[

hearing on the subject of turbine integrity.i

3. Anchor Bolt Replacement

Ms. Callan and Mr. Richardson's letter also alleged that a large
number of bolts in the facility's piping support system had recently
b(en replaced and that such replacement raised serious questions
concerning the safe operation of the plant.'

I
While performing routine inservice inspections at the Millstone Unit 1
power plant in Waterford, Connecticut during the Spring 1978

, ,

refueling outage, the plant personnel identified structural failures of
piping supports installed on safety related synems. Subsequent licensee
inspections of undamaged supports showed a large percentage of
concrete anchor bolts associated with the supports that were not
tightened properly. Rese findings were reported to the NRC.
Subsequently, the licensee of the Shoreham power plant on Long

| 1 Island, New York reported deficiencies it had identified concermng the

| design of base plates used in piping system supports. He deficiencies!

| involved rigid plate assumptions used in the design of anchor bolt'

installations. Further NRC review at Architect Engineering (A/E)
firms (the orgamations principally involved in anchor bolt design and
installation) showed a wide range of design practices and installation
procedures used in concrete anchor bolt installations. He NRC
determined that current trends in the industry are to employ more
rigorous controls and bolt installation verifications than had been
applied previously.

.

In recognition of the safety significance and potential generic applica-
bility of this information, the NRC issued IE Bulletin 79-02 on March
8,1979 to establish the NRC's findings in the area and require that

r

733

_ _ _ _ . _ _ _ _ . . _ _. _



. _ _ _. - -

i

. . . - . . . - . . .-.

O
i

certam actions be taken to determme the status of anchor bolt
installations at all power plants. As further information was received
by the NRC from licensee responses to the Bulletin, supplements to
Bulletin 79-02 were issued (Revision I on June 21,1979 and Revision 2
on November 8,1979) to clarify certam requirements and to direct that
additional actions be taken. The major work effort associated with
Bulletin 79-02 developed along two paths:

( (1) test and qualify or replace anchor bolts installed on plant safe'ty
'

related systems to assure original design requiremer.:s were met;
and

(2) re-evaluate certain assumptions used in the setsmic analyses to
define piping and support system design loads.

Issues related to the scismic design analyses developed during the
1978-1979 period and led to the issuance of further Bulletins by the
NRC (IE Bulletins 79-04, 79 07, and 79-14). NRC plafi efforts were
consolidated to review the anchor bolt and seismic issues together in
1979.

{ Vermont Yankee developed a testing and analysis program to address
; NRC Bulletin requirements on seismic and anchor bolt issues. He
i program to verify the adequacy ofinstalled anchor bolts began in mid-
( 1979. After identifying the types and locations of supports on all

seismic piping systems, defining suitable design acceptance criteria,,

and developing test and inspection procedures, testing of installedi

| anchor bolts at Vermont Yankee began in July,1979. Testing consisted
j of torquing or load tensioning the anchor bolts to snecified limits to
j determine whether the bolts could maintain prescnual loads. He
i installation of each enchor bolt was also irspected and compared to
I stringently defined installation criteria that included depth of embed-
i ments, location and length, dimensions, thread engagement and
| . various gap distances and clearances. Testing of bolts began in areas in
i the plant readily accessible during normal plant operations and

continued for all plant areas during the 1979 refueling outage.

{ Bolt testing completed by mid-August 1979 revealed in tances of
!

failure to meet testing and inspection criteria at a rate in excess of pre-
established limits. A small percentage (5%) of the bolts tested were-

found loose, but could be tensioned to above design loads. However, it
was noted that for the "as found" installation, a larger percentage of
the bolts failed one or more of the other inrxction criteria. Inspection

'

of the support installations continued, but tecng was stopped. Instead,
a program was begun to replace all slide type anchor bolts with bolts of

*x. .

l
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an improved design and to correct installation deficiencies. By
October,1979 the scope of the replacement program level had been
refined to include 450 pipe supports containing 2500 anchor bolts. By
the end of the 1979 refueling outage, one half of the total number of,

supports had been modified. His encompassed all supports normally
inaccessible during plant operations. All anchor bolts were replaced
and bolt installations brought into total conformance with design
ciiteria by the Spring of 1980.

He NRC staff closely followed licensee actions in this case through
reports submitted by VY, meetings held with licensee staff and through !

NRC inspections performed as part of the routine inspection program.
NRC inspectors reviewed the development of the initial test / inspection
program, development of the bolt replacement program, activities of
work in progress, and completed bolt installations. Any identified
installation deficiencies that had the po'.ential to impact adversely the
operability of a piping system were corrected expeditiously. Instances
of this type were specifically reported to the NRC by tiv submission of
licensee event reports. In no case did a loss of system opeiability occur.

t NRC inspection of the licensee's bolt inspection and test resulta
identified only a few instances (less than 6) in which a bolt head was!

tack welded to a base plate with the bolt shank cut off or missitt,.. ,

Deliciencies of this type involved one bolt out of several installed m
any given size support. All other deficiencies involved deviations from
bolt installation criteria or deviation from a specification. Some
deficiencies also involved broken or damaged bolts. Factors contribut-
ing to these deficiencies could have included (but are not limited to):

inadequate quality controls applied during original support / bolt
installation; less stringent criteria defined for initial installation when'

compared to the criteria in current industry standards; difficulty in
performing the initial installation due to physical constraints (such as
support location and/or limited accessibility); worker carelessness;
and insufficient design.

NRC review of the completed anchor bolt installations, as well as the
seismic analysis program, is ongoing through the routine inspection i

,

Program.

The company directly involved wi'h the initid anchor bolt installation*

was the Hirtwell Company, under contract to Ebasco. the Archi-
tect/ Engineer (A/E) for initial plant construction. Under contract no.
NY-706116. Hartwell was responsible for "furmshing material, fabri-

.4.
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| cating and erecting the complete power plant piping iystem, including

b related hangers and supports." Ms. Callan and Mr. Richardson raised
concerns questioning the adequacy of other work conducted by this

..
company. These concerns are not warranted for the following reasons:

NRC inspections during the plant construction period, while done
under a sampling program, showed with a hig,h degree of
confidence that no major breakdown in the construction QA/QC
area occurred. In particular, no major QA/QC problems .were -
identified in regard to reactor coolant pressure boundary and/or
safety system piping installations. .

Tests conducted under the Technical Specification surveillance.
progr.tm on plant safety systems have demonstrated -rptem
opersbility (and hence piping integrity) under both normal operat-
ing and transient conditions.

Tests conducted under the Inservice Inspection program have,not
identified deficiencies that would be attributable to' improper
construction QA/QC.

j .

| In summary, although deficient installations have been identified in }
} the use of pipe support anchor bolts, the deficiencies have been

rectified. Past NRC inspection findings in the area of piping and
'

,

support installations do not support contentions of generic fraudulent
installations practices and concerns of present operation in a deg aded

j safety condition. Consequently, I have determined that further
i investigation into the bolt replacement problem is not warranted and '

that there is insufficient cause to prevent the VY plant from resuming
power operation.

4. Torus Modifications

Ms. Callan and Mr. Richardson allege that there have been repeated
! failures in attempts to repair Vermont Yankee's Dry Well Torus

emergency containment system and that the system is again undergo-
ing repair. Ms. Callan and Mr. Richardson contend that these
problems increase the danger of a life-threatening accident at the
facility since the torus system was designed to serve as a back-up to the
plant's primary cooling system in the event of a loss of coolant
accident.-

Vermont Yankee utilizes a Mark I or "drywell-torus" primary
;

contair. ment design. The Mark I design is a pressure suppression type
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and is made up of a drywell in the shape of an inverted light bulb\

h. connected via ynt pipes to a torus shaped suppression pool. The
-

1 objectives of the primary containment system are, in the event of a

, @ .

design basis loss-of coolant accident (LOCA), to prevent the release of,

fission products to the environment in excess of the federal limits
specified in 10 CFR Part 100, to provide pressure suppression, and to
provide a source of water to certain Emergency Core Cooling Systems

.. ($CCS).
-

'

'

.-

The suppression chambcr is a steel p: essure vessel in the shape of a
.

torus, located below and encircljog the drywell. The suppression
chamber is held on supports which transmit vertical and seismic
loading to the reinforced concrete foundailon, slab of the reactor

s building. Eight circular vent pipes connect the drywell and the
.

( suppression chamber. The pmsure suppression chamber serves not~ '
-

- only as a heat sink for blowdown from the drywell after an accident'

but also as a source of water or heat sink for the following ECCS
functions:
l. Core spray injection and testing. ,%

.

2. Iow pressure coolant injection mode of residual heat reu2 Oaf
j *

^1, N.'

(RHR) and testing.
'

.

-

3. High pressure coolant injection (HPCI) and reactor core isolation
- ,

cooling (RCIC) pumps alternate source of water.
,

4. Heat sink for steam tiowdown from safety / relief valves.

5. Heat sink for HPCI and RCIC turbine exhaust stesm. s.
,

(The first generation of General Electric (GE) BWR nuclear steam.

- > supply systems are housed in a Mark I containment sye:m. A total of ,.

'25 BWR facilities with the Mark I contamment system have been or >
are being built in the United States; of these,22 are licensed for power,

, ,

operation. he original design of the Mark I containment system
- considered postulated accident loads previously associated with g

containment design. Since the establishment of the original design
criteria, additional loading conditions have been identified which arise i

!in the functioning of the pressure suppression concept utihzed in the
I

Mark I contamment system design. These additional loads result frem,

the dynamic effsets of drywell air and steam being rapidly forced into*

the suppression pool (torus) dudng a postulated LOCA and from
,

'

|
i* ' suppression pool response to wfety/ relief valve (SRV) operation

*

generally associated with plant transient operating conditions. Because !
'

'"s. %

S \> these loads had not been considered in tl.e original design of the Mark . e' q,

g.
\q

,*
: h

,

%c *
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I containment, the NRC determmed that a detailed reevaluation of the
Mark I contamment system was required.

In February and April,1975 the NRC transmitted letters to all utilities
owning BWR facilities with Mark I containment system designs..

requesting the owners to quantify the hydrodynamic loads and to
assess the efTect of these loads on the containment structure. He
utilities formed a Mark I owners group and GE was designated as the
Group's lead technical organization. He objectives of the Group were
to determme the significance of the loads and identify courses of action
needed to resolve any outstanding safety concerns. The task was
divided into two programs, the short-term progrm (STP) and long-term
program (LTP).

He objectives of the STP were to verify that each of the Mark I
[ containment systems would maintain its integrity and functional

capability when subjected to a postulated design basis LOCA, and to
verify that licensed Mark I BWR facilities could continue to operate
safely without endangering the health and safety of the public, w!'ile a,

comprehensive LTP was conducted. The STP acceptance criterion (a
safety-to-failure factor of 2) was used tojustify continued operation of

I each plant. He NRC concluded in NUREG-0408 that a sufficient
! margin of safety had been ' demonstrated to assure the functional
I performance of the containment and, therefore, no undue risk to the-

~

health and safety of the public existed at Vermont Yankee. Subse-
; quently, the staff granted the operating Mark I facilities exemptions

relative to the structural factor of saney requirements of 10 CFRt

50.55(a). These exemptions were granted for an interim period while
the comprehensive LTP was being conducted.

The licensee committed to a long term program to upgrade the Mark I
torus from a safety factor of 2 to a factor of 4. At no time did the
licensee operate without the full benefit of this system.

In July of 1978, Vermont Yankee commenced modification of the
torus support column to torus shell connections as part of the LTP to
strengthen the connections. Since the modifications were being

i performed while the plant was in operation, the attachment of gussets
; to the outer shell required welding in areas where the torus shell had

water on the opposite side. A special weld procedure was developed
and qualified. As a precaution, nondestructive examinations (NDE).

'

were performed during welding of the pads. NDE reve:Jed surface
cracks in the base metal ener the gussets had been partially or
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completely welded to the pads. He licensee developed a plan of action

'

to shutdown the plant, repair the areas of concern and conduct a
pneumatic test of the torus prior to returning to power.

.w
During the October 1979 refueling outage the following work was
performt d in conjunction with the LTP;

. 20 depressions resulting from indications in the torus wall that had
been ground out were repaired.

. 64 weld metal pads were welded to the torus shell.

. 44 gussets were welded to the pads.

During the '1980 fall refueling outage the following work was
| accomplished as part of the " Mark I owners group LTP":
t

Addition of support saddles under the torus at each ring girder.
Saddles were welded to the toms shell and anchored to the
basemat. Saddles are required in order to stiffen the torus shell
assembly and reduce its response to dynamic condensation loads.
He saddles also transmit torus uplift loads (produced by pool

$ swell) to the basemat.

Replacement of safety relief valve ramsheads with T-Quenchers
and addition of T-Quencher supports. He T-Quencher is a,

perforated pipe connected to the end of the safety valve discharge

|
torus bay and welded to two adjacent ring girder.
Installation of Vent Header Deflectors and Supports located below
the vent header. They are designed to reduce the load on the vent
header produced by pool swell uplift.

Installation of Downcomer Ties. Sections of pipe connected to clamps
at either end were welded to the downcomers. nis design prevents the
downcomers from deflecting radially.

} Modification of RHR Return Line Reroute and Support in Torus.
His modification results in the piping runnmg closer to the ring
girder where it is supported. An elbow was added to promote better
thermal mixing of the RHR return water with the pool.

Replacement of 2" Safety Relief Valve Dishcarge Line (SRVDL)
( Vacuum Breakers with 10" vacuum breakers. These allow equaliz-

ing of the SRVDL Drywell pressure without the occurrence of a

j high waterlegin the line.
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Replacement of wetwell-drywr1 vacuum breaker cast aluminum I=
disc assembly with a wrought aluminum disc assembly. This i

mitigates damage to the disc during the chugging phase of a steam I
blowdown. 1

Reinforcement of 4" torus spray header support. A plate was
welded to the existing support to reduce the displacement of the
pipe caused by pool swell uplift loads.

.

! Modifications to Submerged Piping (HPCI and RCIC condensate
{ returns, RCIC Turbine Exhaust) to reduce impact and drag loads.

Modifications to torus catwalk to facilitate removal during power
operations.

The above modifications have been periodically monitored by the
NRC Resident and Region based inspectors. The licensee has
completed the LTP modifications that should restore the original
Torus safety-to-failure factor. The licensee has committed to submit a

!

; plant specific analysis according to criteria provided in NUREG-0661.
~1his analysis will either confirm that the design, with LTP modifica-
tions in place, has the intended margins of safety, or it will identify any
additional plant modifications that are necessary to restore intended
margies of safety in the contamment design. It is re-emphasized that at;

t no time did the NRC authorize Vermont Yankee operation without the
-

full benefit of the Mark I containment system.
'

In summary, I find that the continuing NRC and industry review and
analysis of the various safety features of power reactors disclosed that
certain design criteria for the BWR Mark I containment system did not
contain the degree of conservatism originally expected. I further find
that GE, the contrinment system designer, and the NRC licensees with
Mark I containment systems, working together have developed on a
generic basis corrective actions which, when implemented, will restore
the degree of conservatism originaHy expected. Vermont Yankee has.

during the recent plant outage completed those corrections applicable
to its facility. Further, I find that the licensee is committed to submit,
on a timely basis, a plant specific analysis which will confirm the
adequacy of modifications made to date, or describe such supplemen-
tary modifications as may be required. ;

Therefore, I find that there is no basis for conducting an extensive !
,

public investigation and Mering on the subject of containment system
integrity.
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5. InertingofContamment.

Ms. Callan and Mr. Richardson also allege that Vermont Yankee is the

only facit.ity in the country that does not hav,e an installed inertinga

system. Ms. Callan and Mr. Richardson contend that "this safety unit
would forestall a hydrogen explosion that would breach the reactor
contamment in the event of an accident."

Inerting is not required for the Vermont Yankee plant by a ruling of
the Appeal Board [ALAB-229, September 18,1974; 8 AEC 425,428
(1974)]. On October 2,1980, the Commission published in the Federal !

Register a proposed rule entitled " Interim Requirements Related to
Hydrogen Control and Certain Degraded Core Considerations" (45
FR 65466). This rule would require the Vermont Yankee plant to inert
sometime after rulemaking is completed. The inerting would be
required as an interim measure while long term rulemakmg on
degraded or melted cores proceeds. The proposed rule states that: )

"While the decrease in residual risk due to inerting these contamments
is small, as determmed by probabilistic analyses, (a) there are no
significant countervailing safety disincentives; (b) the cost ofinerting is

i small; and (c) there has been substantial satisfactory experience with
inerting Mark I containments.",

Requiring Vermont Yankee to inert immediately would be very costly
because it would substantially extend the present outage in order to

g

add equipment not included in the present design. Therefore the
proposed rule does not call for immediate inerting.

The NRC regards the operation of the Vermont Yankee plant with
,
' deinerted containraent as acceptable pending completion of the

rulemakmg process. Consequently, an investigation into the inerting
issue is not warranted and no basis exists that would require preventing
the Vermont Yankee facility from resuming power operation.

II

Based on the foregoing, I have detennined that conduct of the requested
additional investigation at Vermont Yankee is not warranted and would not

,

serve to enhance safety based on the high level of NRC inspection effort
that has already been expended over several years on the issues raised by
Ms. Callan and Mr. Richardson. In addition, because there were no
unexpected problems identified during the current outage at Vermont

m
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Yankee, because the licensee was responsibly addressing previously'
identified NRC concerns, because the licensee's corrective action toward,

resolution of these concerns is acceptable to the NRC, and because there'is

reasonable assurance.that Vermont Yankee can continue to operate
, without undue risk to the public health and safety, I have determined that
i no basis exists that would require the facility to remain shutdown.
I Consequently, I have denied Ms. Callan and Mr. Richardson's requests for

{ a full and public investigation into the safe operation of the Vermont
Yankee facility and for continued shutdown of the facility until the,

;'

investigation is complete.

Ms. Callan and Mr. Richardson have also requested a hearing on the
findings of an investigation into the issues they have raised. Under 10 CFR
2.206, Ms. Callan and Mr. Richardson are not entitled to a hearing as a
matter of right. I would view their request for a heanng as one that asks the
Commission to exercise its authority to grant a discretionary hearing. 1

Because I have denied Ms. Callan and Mr. Richardson's request for an
investigation into the issues they raise, I would not recommend thr.t the
Committion grant a discretionary hearing to Ms. Callan and Mr.
Richardson.

A copy of this decision will be placed in the Committion's Public
| Document Room at 1717 H Street N.W., Washington, D.C. 20555 and in.

j the local public document room at Brooks Memorial Library,224 Main
i Street, Brattleboro, Vermont,05321.

Additiont.lly, a copy of this decision vill be filed with the Secretary of-

j the Committion for review by the Committion in accordance with 10 CFR

4 Section 2.206(c) of the Commission's regulations. As provided in 10 CFR
2.206(c), this decision will constitute final action of the Commission twenty-
five (25) days after the date ofissuance, unless the Commission on its own
motion institutes the review of this decision within that time.

'
.

'
R.C. DeYoung
Acting Director
Office of Inspection and
Enforcement

Dated at Bethesda, Maryland
this 29th day of December 1980.

1~ .
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CASE NAME INDEX

li

AITTHORTTY FOR ACCESS TO OR CONT 1tOL OVER SPECIAL NUCLEAR MATERIAL
SPECIAL PROCEEDINC. DECISION: Docket RM S7 CU-80 37,12 NRC 528 (1980) #

*
CINCINNAT1 OAS AND ELECTRIC COMPANY #/

OPERATINO LICENSE; MEMORANDUM AND ORDER RUUNO ON CONTENTIONS OF;
ZAC ZACK; Docket S358 OL; IJP-8019,12 NRC 67 (1980) -'

OPERATING LICENSE: MEMORANDUM AND ORDER DENYING MOTION TO ADMIT $
ADDITIONAL CONTENTIONS; Docket S3584L; LBP-8024,12 NRC 95 (1980) p

OPERATING LICENSE; MEMORANDUM AND ORDER; Docket S358 OL; LBP-80 32,12 g*
9 *NRC 704 (1930)

CDMMONWEAL1H EDISON COMPANY -. #
7

g. ,, "-SPECIAL PROrTFnINO; DECISION; Dockets 2295,5304,(Searage Pool Modincatica);
ALAS 416,12 NRC 419 (1980)

SPECIAL PROCEEDINO; DIRECTOR'S DECISION UNDER 10 CFR 2,206; Dnckets S237, ~

S249, 50 254, S265, (10 CFR 2.206); DD 80 32,12 NRC 593 (1980) !
OPERATING LICENSE; MEMORANDUM AND ORDER; Dockets 50 45401, S455 OL; 1

''LBP-80 30,12 NRC 683 (1980)
kCDNSTRUCTION PERMIT; DECIslON; Dockets SS$99, $50400; ALAS 401,12 NRC 18

[ (1980)
i CONSUMERS POWER CDMPANY ^-

' CIVIL PENALTY; MEMORANDUM AND ORDER ON UCENSEE'S MOTION TO COMPEL
''

DISCOVERY; Docket S255CavPes: AIJ-SOLI,12 NRC 117 (1980).
ANTITRUST; MEMORANDUM AND ORDER; Dockets S329A, S330A; AIAS410L 12 re

NRC 39 (1900)
ANTITRUST: MEMORANDUM AND OLDER Dockets 50 329A, S330A; 12P-80621,12 ]

xNRC 41 (1980)
OPERATING LICENSE AMENDMENT; MEMORANDUM AND ORDER ON NEPA G

iREVIEW; Docket Sl554tA, (Speat Fuel Fool Fupansica); !JP40 25,12 NRC 355 (1900)
ORDER FOR MODIFICAT10N OF IJCENSE; MEMORANDUM AND ORDER; na=4m= 50- P

329 OM A 01,50 330 OM & OL; AIAS424,12 NRC 600 (1900) g
SPECIAL PROrTFn!NO: DIRECTOR 1 DECISION UNDER 10 CFR 2 206; nn,4 Sl55, m,,

(10 CFR 2 206); DD 80 34,12 NRC 711 (1900) T
SPECIAL PROCEEDINO; DIRECTOR'S DECISION UNDER 10 C.F.R.1206; thr** Sl55; y

DD 80 35,12 NRC 72I(1980) q
DAIRYLAND POWER CDOPERATTVE

"-

SHOW CAUSE; DECISION; Docket 56409 SC; AIAB414,12 NRC 347 (19R7) *

SHOW CAUSE PREHEARING CDNFERENCE ORDER ORANTING REQUESTS FOR A (f
+'HEARING AND CERTIFYINO QUESTION TO APPEAL BOARD; Dockets 5040Nic,

(Prcmaneaal OL DPR-45); 12P-80 26,12 NRC 367 (1980) 3;.SPECIAL PROrFFn!NO; MEMORANDUM AND ORDER; Docket 50409 SFF; AIAS417,
. $M12 NRC 430 (1980)

SHOW CAUSE; MEMORANDUM AND ORDER; Docket 56409 ALAS 418,12 NRC SSI :
(1980) =:

DUKE POWER COMPANY W
CDNSTRUCTION PERMIT; DECISION; Dockets STN 50408,54489, S4B0; A1AS415,12

NRC 350 (1980) }OPERATING LICENSE AMENDMENT; INITIAL DECISION; Docket S262301A,g
(Ancadment To Maserials lacesse, SNM-1773 for naa== Nuclear Station, Spent Fus!*

Tc_ J.a and, Seouge at McGuare Nucient . Station); LBP 80 20,12 NRC 459 (1980) --
' NFINAL RbLE ON EMERGENCY PIANNING

- . SPECIAL PROCEEDINO; MEMORANDUM AND ORDER; Docket PR-50 (44 FR 75167); ?
"C11-8040,12 NRC 636 (1900)
-
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CASE NAME INDEX

PIDRIDA POWER AND UGHT COMPANY
;

CONSTRUCTION PERMIT; DECISION; Docket S389 CP; Al AB403,12 NRC 30 (1980) 1

SHOW CAUSE; DIRECTUR'S DECISION UNDER 10 CFR 2.206; Docket 50 250, DD-80628, l

12 NRC 306 (1900)
CONSTRUCTION PERMIT; DIRECTOR'S DECISION UNDER 10 CFR 2.206: Dodet 50 309,

(10 CFR 2.206): DD-00w33,12 NRC 593 (1980)
SPECIAL PROCEEDING; MEMORANDUM AND ORDER; Docket 506309; CU-0441,12

NRC 650 (1980)
GULF NUCLEAR. INC.

SPECIAL PROCEEDINO; DENIAL OF PERTION FOR RULEMAKINO; Docket PRM-3456;
DPRM-30 I. I2 NRC 109 (1980)

HOUSTON UGHTING AND FOffER COMPANY
CDNSTRUCDON PERMIT; MEMORANDUM AND ORDER; Docket 50466 CP; AIAS409,

12 NRC 37 (1080) .

SPECIAL PROCEEDING: MEMORANDUM AND ORDL .; Dodets $0490,50499; CLI-80-
32,12 NRC 281 (1900)

AN'DTRUST; MEMORANDUM AND ORDER; Dodets St% 50499A; AIAB408,12
NRC 32 (1900)

IOWA ELECTRIC UGH'T AND POWER CDMPANY,
OPERATING UCENSE; DIRECTOR'S DECISION UNDER 10 CFR 2.206: Docket 50 331;

DD40'29,12 NRC 395 (1900)
JERSEY CENTRAL POWER AND UGHT (X)MPANY

SPECIAL PROCEEDINO; MEMORANDUM AND ORDER; Dodes S219; A1AS412,12
NRC 314 (1980)

MAINE YANKEE ATOMIC POWER COMPANY
SPECIAL PROCEEPINO; MEMORANDUM AhD ORDEk; Dcdes 50 309; AIAB402,12

NRC 28 (1990)
METROPOLITAN EDISON COMPANY

SPECIAL PROCEEDINO; CERTIFICATION TO 11tE CDMMISa ON; Docket S209; LBP-80-
23,12 NRC 91 (1980)

SPECIAL PROCEEDING; CERTIFICATION TO 11IE COMM7tSION ON PSYCHOLOGICAL,

DISTRESS ISSUES; Docket 50 289. (Restart); CLI-80 39 /.PPL ' DIX A 12 NRC 607 (1900)
SPECIAL PROCEEDINO; MEMORANDUM AND ORDE4 Ct et 50 209, (Restart); CU-00-

43,12 NRC 665 (1980)
| SPECIAL PROCEEDINO; MEMORANDUM AND ORDER; Dodet SC 739, (Restart); CLI-80-

39.12 NRC 607 (1900)
NORTHERN INDIANA PUBUC SERVICE COMPANY

CONSTRUCTION PERMIT: ORDER FOU.OWING !?ECIAL PREHE *. RING
CONFERENCE; Docket 54367-CPA; LBP-80 22,12 NRC 55 (1980)

(X)NSTRUCDON PERMIT; DECISION; Dodet S367, (Coestructeos Iv.-it ?.atsenion);
AIAB419,12 NRC 558 (1980)

CDNSTRUCTION PERMIT AMENDMENT; MEMORANDUM AND ORDut; Docket 50 367
CPA, (Construction Permit Estension); LBP-00 31,12 NRC 699 (1900)

NORTHERN STATES POWER CDMPANY
OPERATINO UCENSE; MEMORANDUM AND ORDER; Docket S26', ALAB4tl,12

NRC 301 (1900)
OPERAUNG UCENSE; MEMORANDUM AND ORDER: Dodet So?63; ALAB420L 12

NRC 574 (1980)
NUCLEAR ENGINEERING COMPANY, INC.

OPERATING UCENSE; DECISION: Docket 27-39; ALAB406,12 Nk''. 20 (19004
PACIFIC OAS AND ELECTRIC COMPANY

OPERATINO UCENSE: MEMORANDUM AND ORDER; Dodets 50-2;, N, ,1323 OL; ' '

AIAS400,12 NRC 3 (1980)
OPERATING UCENSE: MEMORANDUM AND ORDER; Dockets 50 275 01,50 323 OL;

AIAB404,12 NRC 13 (1980)
OPERATINO UCENSE: MEMORANDUM AND ORDER; Dodets 50 275 01,2323 OL;

ALAS 407,12 NRC 29 (1980)
PENNSYLVANIA POWER AND UGHT COMPANY AND AU EGHD4Y EU!CTRIC
CDOPERATIVE, INC
OPERATINO UCENSE; DECISION; Dockets S387,5308; ALAB413,12 NRC 317 (1900)
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PORTIAND OENERAL ELECT 1UC 0)MPAN) ,

OPERATTNG LICENSE; DIRECIUR'S DECISION UNDER 10 CFR 2.206; Docket 54344-OL;
|DD&26,12 NRC 105 (1900) ;

PORTIAND OENERAL ELECTRIC COMPANY, i

SPECIAL PROCEEDINO; INITIAL DECISION; Docket 54344-SP; IJP-0420L I2 NRC 77 |

(1980)
PUBUC SERVICE CX)MPANY OF INDIANA INC. WABASH \ ALLEY POWER
ASSOCIATION, INC.
SPECIAL PROCEEDINO; DIRFCTOR'S DECISION UNDEk 10 CFR 2.206; Docket STN 50- i

546, S'IN 54547; DD427,12 NRC 381 (1980)
PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE, |

SPECIAL PROCEEDING: O'' DER; Dockets 50443, 50 444; CU-00 33,12 NRC 295 (1900) /
CDNSTRUCTION PERMIT; WEMORANDUM AND ORDER; Dockets 50443,50444; ALAB. I '

623,12 NRC 670 (1900)
PUBLIC SERVICE COMPANY OF OKIAHOMA>

f
SPECIAL PROCEEDINO; MEMORANDUM ON CERTIFIED QUESTION; Dockets 25%

t 50 557; CU-0431,12 NRC 264 (1900)
[ PUBLIC SERVICE COMPANY OF OKIAHOMA, et a!,

SPECIAL PROCEEDINO; MEMORANDUM AND ORDER ON CERTIFIED QUEST!ON:
RETURN OF OE NUCLEAR REACTUR STUDY; Dockets S1N 34556, STN 54557; CLI-
00 35,12 NRC 409 (1900) |

PUBUC SERVICE ELECTRIC .'.ND OAS (X)MPANY, et at
OPERATING UCENSE AM NDMENT; INITIAL DECISION; Docket 50 2724LA, (Spent

Fuel Fool); LBP-0427,12 A C 435 (1980)
PUERTO RICO ELECTRIC POWER AUTHORMY

CONSTRUCTION PERMIT; MEMORANDUM AND ORDER; Dociet 54376; A1AB405,12
NRC 17 (1980)

PUGET SOUND POWER AND LIGHT COMPANY st al.
(DNSTRUCT10N PERMIT; C,RDER; Docists 50 522, 54523; CU-0434,12 NRC 407 (1980)
ATEMENT OF POLICY; FURTHER COMMISSION OUIDANCE FOR POWER REACTOR

FOPERATING UCENSES*

OPERATING LICENSE: MEMORANDUM AND ORDER; Ducket PR-M==naaaaus Notice,
(45 FR 417390); CLI-8042,12 NRC 654 (1900)

TENNESSEE VALLEY AUTHORITYr

|
SPECIAL PROCEEDINO; DIRECTOR'S DECSION UNDER 10 CFR 2.206; Docket 50 327,'

(10 CFR 2.206); DD-80531,12 NRC 519 (1980)
TEXAS UTILITIES GENERATING COMPANY

OPERATING LICENSE; MEMORANDUM AND ORDER; Dosiets $6445 OL,50 446 OL;
A1AB 599,12 NRC 1 (1980)

ANTYTRUST; MEMOIULNDUM AND ORDER; Dockets $0445A, SO446A, AIAB400,12
NRC 32 (1900) .

OPERATING LICENSE; MEMORANDUM AND ORDER; Dockets 50445 01,50446 OL;
A1AB 621,12 NRC 570 (1900)

THE REGENTS OF THE UNIVERSITY OF CALIFORNIA
OPERATING UCENSE; DIRECTUR'S DECISION UNDER 10 CFR 2.206; Docket 50142;

DD-80w30,12 NRC 401 (1990)
THE TOLEDO EDISON CDMPANY, et al

CONSTRUCTION PERMIT; MEMORANDUM AND ORDER Dosiets $4500,5450l; AIAB.
622.12 NRC 667 (1990)

VERMONT YANKEE NUCLEAR POWER CDRPORATION
SPECIAL PROCEEDINO; DIRECIDR'S DEQSION UNDER 10 CFR 2.206; Docket 54271;

D400 36,12 NRC 721 (1900)
WESTINGHOUSE ELECTRIC CDRP.

I ORDER FOR MODIFICATION OF UCENSE: MEMORANDUM AND ORDER; Dockets
XR 133.11000435; CLIM30,12 NRC 253 (1900)

| WISCONSIN ELECTRIC POWER COMPANY
~ SPECIAL PROCEEDINO; DIRECTOR'S DECISION; Docket 5430l; DD.0425,12 NRC 133

(1980)
SPECIAL PROCEEDING: ORDER; Docket 54266 CL1-00 38,12 NRC 547 (1900)
CONFIRMATORY ORDER: ORDER DENYING HEARINO; Docket 50 26MX), (Moefication

of f samman); LBP-0429,12 NRC 5et (1980)
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12 GAL CTTATIONS INDEX j'

CASES
i
9

Asochbmar v. NRC 547 F.2d 622,628 (D.C. Or.1976) %
role of ir.aerwner, Inarden of on apphcant, discovery, aDeged harrassment, interlocutory

appsal; A1AB-613,12 NR 340 (1980)
Alabama Power campany (ADen R. Bartaa Nuclear Plant, Umts I,2,3 and 4h LSP-75-32,1 NRC
612 (1975)

{ intervestaan, contentions, incorporsa e by reference: LBP-40 22,12 NRC 286 (1980) I

|
Albertson V. FCC,182 F.2d 397. 399 (D.C. Or.1950)

recomraderstaan, power of NRC; CU-0441,12 NRC 652 (1980) ,

Alfred A Knopf v. Colby, 509 F.2d 1362,137478 (4th Cir.1975) *

've order, secunty plan, dassemmation, prior restraint; ALAB400,12 NRC 6,7 (1980) 2

General Nuclear 5emces (Barnwou 5 tar.on), LBP 77-13, 5 NRC 489 (1977) ,

discovery purpose in modern htigation, interlocutory appeal, aBeged barrassansat; A1AB413,12
NRC 322 (1980)

Albed.Oeoeral Nuclear Semces (BarnweE Nuclear Fuel Plant Separations Facihty), AIAB-296,2
NRC 671,600 (1975) '

record, use of record in Appendix I rulemaking official motice, health effects of routine samances,

f htigable issue; CLl#31,12 NRC 277 (1980)
'

- Amancan Farm lines v. Black Ban Freight, 397 U.S. 523, 540 (1970)
reconsideration, power of NRC,60<iny period; CU-0041,12 NRC 652 (1980)

,

Ansona Pubhc Semce Conspany (Palo Verde Nuclear Generating Saanoa, Units I,2 and 3) et al, 4

DD#22,11 NRC 919 (June 1900)
Onas 9 accident, reopen construction permit pr-==Aar 2 206 poetion denied DD40 33,12 NRC ,

602, 603 (1980)
Arbagton Coahtion ca Transportation v. Volpe,458 P 2d 1323 (4th Cir.1972) - I

NE.PA, retroactmty, ====d===t to lacanes as gr embraceml to NEPA review, spent heel pool
expansaan; LBPS25,12 NRC 359 (1980)

Atlantic Research Corporanon (Al====d ia, Virpain), A1Alb594, il NRC 841, 046 (1980)
i

'dissenting opamaan, ' . with addahonal views; CUS32,12 NRC 293 (1980)i

BPI v. Atomuc Energy ra===== 502 F 2d 424,429 (D.C. Cir 1974)

I contentions, functaan, need for specifu: sty, pisoding of evidence: LBP-80 30,12 NRC ese (1980) g'
' Babcock and Wilcox (Export of a Facihry to West Genmany), CU-77-88, 5 NRC 1332,1348 ;

interveanon, esport bcense, comias beyond ,,, . ; CU430,12 NRC 340 (1980)
Babcock and Wiken (Export of a Reactor to West Genmany), CU-77-18,5 NRC 4332,1349 (1977) y

espost lacomme ace.prohferahon, changes in reapaast governments, deferral to Esecuerve aguacess,
CLt-80$30,12 NRC 263 (1980) .

-

Boston Edison Conspeay (Pilgna Nuclear C _ ; Station Unit 2), LBP-75-IS, 8 NRC 419,430
*

(1975)
. . ahanda=ad intention to build; ALA3405,12Le pensit, termination ofr ,

NRC 154 (1980) /
Boston Edison e p=ay (Pilgrum Station Unit 2) LBP-75-30,1 NRC 579, SSI (1975)

^

shecovery purpose la unoders heigation, interlocesary appeal, nBegal barrassment; AIA3413,12
NRC 3u (1980) m

Bog v. Omurts, 64 F.R.D.169,177 (D. Md,1974) y
rulA, checovery, NRC staff, Esemption 5 _ ; with pmilege is civil heigstion; AIJ-401, r

12 NRC 126 (1980)
Brockandse v. Rumanoid. 537 PJd 864 (6th Or.1976), eart. denied 429 U.S.106l (1977) r

o? . ' stress, TMt . . sessart, "duece physical inspect"; CU4439,12 NRC 628 ,
c

(1980)

kW *
,
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"-
Browning King Compesy v. Browning King and ca raay 5 FRD 386,387 (F.D. Pa.,1946)

, interrogatones, number sutunitted, ausged barrassansat; ALA3413,12 NRC 332 (1980)
Cady v. 527 F.2d 786, 795, (9th Cir.1975)

scope of NEPA review, materials bcease ====d-t, slupmsat of spent fuel, part af broeder
plaa.; 13P.80 28,12 NRC 475 (1980)

Calvert Odrs Coordinating e-ense v. ABC,449, F 2d 1809, Illt, II28 (D.C. Cir.1970)
NEPA, retroactivity, a==ad-t to hommee never subpected to NEPA review, spent fuel pool

a=Fa==; LBP-80 25,12 NRC 360 (1980)
Calvert Omfff Coonhasting Comunittee v. AEC,449 F.2d 1100,1814 (D.C Or. IMI)

environmental review, alternatives, materials lacesse ====d=aat, shipment of spent fuel; LBP-80-
28,12 NRC 494 (1980)

Calvert Odrs' Coordinating Counmittee. Inc. v. AEC,449 F.2d stop (D.C Or.1971)
NEPA, assacy duty, health effects of soutine emaissions, Etigabis issue; CIJ-40531,12 NRC 275

(!903)
Carolina Power and IJght Coimpany (5benrom Harris Nacisar Finas, Units I,2,3 and 4A ALAB.

184, 7 AEC 229, 237 (IM4)
motice of regula

Carolana Power and
'"f, - ts, intervemor; LSP-80 29,12 NRC 589 (1980)

t '' , , (Sh1eron Harns Nuclear Power Plant, Units I,2,3 and 4A
C3.1-8012, il NRC 514,51617 (1980)
homemag board, power to determine acceleratica level; AIAB618,12 NRC 554 (1980)
hasassag board, power, tenas of motice; AIAS401,12 NRC 24 (1980)
ased for power, - costs, contentions denied; LBP-80 M 12 NRC 691 (1980)
used for power, recomederation in operatag licasse stage, contentions denied; L3P-80 24,12

NRC 235 (1980)
% Napiborhood Ass'n v. U1 Postal Service, SI6 F.2d 278,308 (2d Or. IM5)

psychological stress, TMI ,.- .n restart, quant Gabihty; CLJ-80w39,12 NRC 629 (1980)i

naa=eati Gas and Electric ra=Tany, (Wdliam H. 7kan=ar Nuclear Statiomh ALAB.79 5 AEC 342
(1972)
seismic design, use of probabsec analysis, compenson of -ny sissitar areas;.CLl-80 33,12

NRC 296 (1980)
Oty of New York v. United States, 337 F. Supp.150 (F.D.N.Y.1972),

federal action, d==-t of '. ; to sapend waste burial site; AIAB406,12 NRCr- -

62 (1980)
Oty of sh v. United States Postal Isrvice,541 F.2d 967,972 73 (2nd Or. IM6)

envireannestal review, ting projects, materials license ===ad-man skipensat of spent
fhet; LBP-80'28,12 C 481 (1

Coveland Electric IBummaating r= Fay (Perry Nuclent Power Pimmt, Units I and 2K ALAB 443,6
NRC 741,744 (1977)
intervention, tardiness, failure to address five factors; ALAB415,12 NRC 354 (1980)

Comanomwealth Edison ra-ray (Carrou County Site), AIAB401,12 NRC 17,24 (1980)
pensit ensammon, scope of proceeding rotice of haanag, AIAB419,12 NRC 565

(1980)
C==a= wealth Edison Commpany (Carron County Site), ALAB401,12 NRC M2 (1980)

- penmit, entsamos procombag, costsetioma, site omstalahty, senading, AIAB 619,12
,

NRC 565 (1980) j
C==a= wealth Edinos Company (LaSaBe County NacMeer Station Units I and 2k AIAB 193,7
AEC 423,425 (1974)
asset of uncontested _ -.A. permit prossedag on operating liosase prosseding: LDP-80wl9,

12 NRC 73 (1900)
r==a= wealth Edison Company (Zion Station, Units I and 2), ALAB.196, 7 ABC 457,400 (1974)

la moders heigation, interlocetary appeal, aBeged L. ALAS 4I3,12

r==eawealth Edinos (Zion Station, Units I and 2h LBP-80 7,11 NRC 345 (1980)
NEPA review, spent ihel ==Faanaa aht to license asvor P to NEPA review;

LAP-80 25,12 NRC (1980)
Condaloon Conktion v. Department of Imbor,465 F. Supp. SM 857, n. 2. (D. Minn.1978)

| ,.y
*

" stress, TMI ;_ . restart, quantinsee' ty; QJ-80 39,12 NRC 630 (1980),

Consussers Power Company (MadiaalPlant, Umts I and 2k AIAS.10I,6 ABC 4 65 (1973),%
i desquahfication, basemag beeni mamsber, grounds, error in the promendings, demisd; AIAS414,12

-

NRO 349 (1900)
|

|
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,j Conservation Society of Southern Vermont v. Secretary of Transportaten,535 F.24 637 (2nd Cir.
1976)
environmental review, segmenting larger projects, materials license ===adw, alupement of spent

i

finel; LBP-8428,12 NRC 488 (1990)
Consobdated Fde=an Ccenpany (Indian Pcant Station Units 1-3), CLI-75-8,2 NRC 173,176-(1975)

prior resolutica of cases, seisnucity, 2.206 petition densed DD40w27,12 NRC 384 (1900)
Co==awtated Edison ra=p==y of New York (ladaan Point Station, Unit No. 3h CU 75-14,2 NRC

835, 839 fn. 8 (1975)
tourden of proof, fuel pool espanoson, reasonable assurance, corrance, AIAS416,12 NRC 421

(1980)
Consumers Power Company (Big Rock Point Nuclear Power Plant) IEP-80 25,12 NRC 355 (Sep-
tomber IJ,1900)
construction permit, extenson, contenticea, relaasd to catension issue, increenestal NEPA newsw;

LDP.80 31,12 NRC 701 (1980)
Consumers Power Company (Midtand Plant Units I and 2), AIAB-33,4 AEC 701 (1971) afrd
A1AB-123,6 AEC 339-41

FOIA, discovery, NRC staff Exemption 5 coentensive with privGege in civ0 litigation; AlJ-001,
12 NRC 125 (1980)

Consumers Power Casapacy (Madland Plant, Units I and 2), AIAB-122,6 AEC 322 (1973)
d======1 of pr~=adings fmah ; AIAB406,12 NRC 159 (1980),

Consumers Power Company (M Plant, Umts I and 2), A1AB-283,2 NRC 11,17-18 (1975)=

role of intervenor, burden of proof on ap)plicant, discovery, aDeged harr=M interlocutoryappeal; ALAB-613,12 NRC 340 (lvev
Consumers Power Company (Madland Plant. Units I and 2), MAB-315,3 NRC 101, l't5 (1976)
s._ ,,a perant extenmon, scope of pr~==d ag nonce of hearing, burden of proof; AIAB.

619,12 NRC 571 (1990)
, Consumers Power Com y (Madland Plant, Units I and 2), ALAB438,6 NRC 638 (1977)

'

interlocutory appeal, ruhng. exceptaccal issues; A1AB413,12 NRC 321 (1900)
Consumers Power Company Plant, Units I and 2), AIAE 458,7 NRC 155 (1978)

econounc costs, reasonableness, contentions denied; LBP-80 24,12 NRC 234 (1980)
need for tr, econonuc costs, contentions denied; LBP-00w30,12 NRC 691 (1900)

*
Consumers Company (Madiand Plant Units I and 2), AIAB 541,9 NRC 436,437-38 (1979)

interlocutory appeal, postponement of prehearing conference, armadunzg controverseas, AIAB402,
12 NRC 29 (1980)

Consumers Power Company (Madland Pimt. Units I and 2), CLI 73-38,6 AEC 1002 (1973)
enforcement proceed.ngs, barng, site dewatering system, w:thdrawal of order by NRC sanff; 12P.

00w26,12 NRC 370 (1990))
Consumers Power Company (Midland Plant, Units I and 2), CLI-74-5 7 AEC 19,28 (l*74)

contentions, and uses of electricity, NEPA, contentaons d= mad; LBP-0430,12 NRC 692 (1980)
Consumers Power Company (Madiand Plant, Units I and 2), CU-74 5,7 AEC 19,30w32 and in. 27
(1974)

role of intervenar, burden or proor on applicant, discovery, aneged barresensas, interlocutory
appeal; ALAB413,12 NRC 340 (1950)

ca==apolitan Br*=* rag ra p=ay v. PCC, 581 F.2d 917 (D.C. Cir.1978)
operatang heense denial, grounds, abdacation of., 'ty or knowledge; C21-80w32,12 NRC

-

W4 (1980)
County of Suthvaa, N.Y. vs CAB, 436 F.2nd 1996,1999 (2nd Cir,1971)

Dairyland Power Coop. (pbcation for extension, naawha==a; LBP-8422,12 NRC 274 (1900)1.4 Crosse Boihng Water Reactor), AIAB418,12 NRC 551,552 (Novem-
cometructica permit, ap

bar 17,1900)
oate shutJcvn earthquake, - - of construction permit pendag comaderation or reumand

I
from Commission; AIAS413,12 NRC 672 (1980)

Dairyland Power Cooperative (Lacrosse Bashng Water Ranctor), LBP-842, il NRC 44 (1900)
envraassental review, segmen larger protects, ne'erials bcense ====d-=== shapement of spent

fuel, " independent unhty"; P-80w28,12 NRC 483 (1900)
mood for power, NEPA revmw, bcease amendsment, spent fuel pool ==p==== 12P.8425,12

NRC 357 (1900)
Detroit sid==aa ra-p==y (Earios Formai Atoenc Power Plast, Uns 2h 12P-78-II,7 NRC 381,393
(1978)

NEPA review, opset feelp(1900)
espa- ====d-t to bee 6ss never P to NEPA review;

LBP-80w25,12 NRC Joz

.
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p Detroit Edison ra-ray (Enrico Fermi Asamie Power Plant, Unit 2), LBP-791,9 NRC 73,06
(1979)-

; need for power, r=aa==d s'iun in operatag license stage, comisations denied; LBP-8(k24,12
,

i NRC 235 (1900) )i Detroit Edison e pay (Greenwood Easrgy Center, Units 2 and 3) A1AB-247,8 AEC 936,946-
45 (1974)

psycholopcal stress, TM1 proceedings, restart, tinabili:y; CLI-80 39,12 NRC 633 (1980)
DuBois Brewing Company v. United States, 34 126,127 (W.D. Pa,1963)

I discovery, interrogatones, omnber submitted, alleged harrassment: ALAB413,12 NRC 332 (1980)
6 Duke Power y (Catawba Station, Units I and 2), AIAB-355,4 NRC 397,406 fa.19 (1976)
j burden of , fuel pool - , '--. reasonable assaramoe, corranca, ALAS 416,12 NI(C 421

(1900)
Duke Power Company gransportation of Spent Feel from Oatese to h8cGuare), ALAB-520,9 NRC

146,' 151 (1979)
contentions, function, need for specincity, pleading of evic~ern; LBP-0(k30L 12 NRC 608 (1980)

Duke Power Company (Wilham B. McGuire Nuclear Station, Units I and 2), AIAB-528,6 AEC '

399, 401 (1973) )
contentions, function, ased for speciracity: LDP-0(kM 12 NRC 687 (1980) J

Duke Power Company v. Carahna Environmental Study Group, 4A8 U.S. 59, 72
intervention, standing, boense. 2-prong test: CLI-80 3(A 12 NRC 258,259 (1980)

Duquesne 14ht ra= ray ver VaDey Power Statica. Unit 1) LBP-78-16, 7 NRC 011,816 (1970)

NEPA review, spent fuelp(1900)
= pamaa aht to laceas: never =hfacead to NEPA review;

LBP-80-25,12 NRC Je2
Edlow laternational ra= Fay, CLI-764, 3 NRC 563, Exxon Nuclear Cosepnay, lac. Uen
tions for Low Ennche$ Uranium Exports to Euratom Member Nations), CLI-77-24, 6 NR 25
intervention, standing export li===* judicsat standards; CL2-0(k30,12 NRC 258, 259 (1980),

Edlow International Company, CLI-76-6, NRCI-76/5 563, (1576)
hearing, bcense ameedment, steam generator, standing; CL1-8(k38,12 NRC 550 (1980)

Environmental Defense Fundi v. Frochtke,473 F.2d 346,353 (Oth Gr.1972)
{ psycholopcal strees, TMI ==p restart; CLIM39,12 NRC 633 (1980)
.

Environmental Defense F v. Corps c( Fara-s,492 F.2d 1I23,1135 (5th Or 1974)
|

psycholopcal strees, TMI - -_- ' n restart; CLI-8(k39,12 NRC 633 (1980).-

Environmental Defense F v. T.V.A., 468 F.2d II64 (6th Cir.1972);
NEPA, retroactmty, ama=Amant to boense never suljected to NEPA review, spent fast pool,

i ar===; LBP-8(k25,12 NRC 359 (1980)
Environmental Protection v. Mink,410 US 73, (1974)

F)lA, discovery, NRC staff, ' 5 coextensive with pnvilege in civil btigation; AIJ 8(kt,
12 NRC 121 (1900)

, Exxon Nuclear Company, lac, (fen Appbcations for Iour Ennched Uraniuna Exports to Earation
! Member Nationsh cu-77 24,6 NRC 525

FCC v. WOKO, 329 U.S. port tire =a.
judicial standards; CLI430,12 NRC 258, 259 (1980)intervention, standing ex

ZZJ (1946)
operating bcense, denial, grounds, matenal false statessents; Q.I-0(>32,12 NRC 291 (1900)

Fi===rias A i.e.,- to Parheirats in ca=====a= h ; CLI-76-23. 4 NRC 494 (1976)
* decovery, interlocutory appent, alleged "favantana" of heensing board; AIAB413,12 NRC 336

(1980)
First National Bank of Oscago v. *M _ 484 F.2d 1369,1375 (7th Cir.1973)

stress, TMI pra==Anp restart, questinabibty; CU-0(k39,12 NRC 629 (1900),

Flood v. 64 FRD $9, el (E.D. Wis.1974)
discovery, interrogatories, aussber submitted, anaged harr=====t; AIAB413,12 NRC 334 (1980)

Flour Mails of Amence v. Face,75 FRD 676 (E D. Okla.1977)
thsoovery, interrogatones, number subautted, abased harrassment; AIAB 413. I2 NRC 3M (1980)

Frwads of the Earth v. casemaa $13 F.2d 295 (9th Cir.1975)
tal review Ave factors, matenals liosase ====d-t, shipment of spent fast; LBP-80-

-._28,12 NRC 479 (1980)
envircannestal review, eagesating projects, materials limass a===d-==* . hap ===* of spent

feet; LBPS28,12 NRC 401 (I
Georpa Power ca p==y (Alvin W. Vogtle Nuclear Plant, Units I and 2), ALAB-291,2 NRC 404,

415 (1975) |NEPA review, spent feel pool ==p==a= n===d-=ne to heemse never anh =ca.A to NEPA suview;y

LBP-8(k25,12 NRC 362 (1980)

T
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Georpa Power Company (Alvin V'. Vogtle, Units I and 2), LSP-77-2, 5 NRC 251,273-275, afrd,
ALAB-375,5 NRC 423 (19'5)

construcuan permit, extension, delay, good cause, events within control of perusstse: LSP-00 22,
I2 NRC 208 (1900)

Ohnaa Supply Comun*n v. New England Power Company,83 F.R.D. 583 (E. Mass,1979)
FOIA, discovery, NRC sta$ Exemption 5 cosatensive with privGege in civil heigation; A1J41,

12 NRC 127 (1900)
Oibson v. Flanda Lapslative Investigation Comunittee, 372 UA 539 (1963)

escurity cisarance, raiserling, derogatory information, homr=== mal activity; QJ-00537,12 NRC
544 (1980)

Gulf States Utahties Congeny (River B6nd Station, Units.1 and 2k ALAB-183,7 AEC 222,226
(1974)

enforcement proceedir standing, judusal .7 yphed, afected by the . ; LDP-00-r
26,12 NRC 373 (1

Outf Stains Utihties Campnay (River Band Station, Units I and 2), AIA%-329,3 NRC 607,610
(1976)

appeal, interlocuto"y, repsetaos of contentions; ALAB421,12 NRC 579 (1900)

Outf States Utihtie,'ory, rejecton of contentions; AIAS.599,12 NRC 2 (1980)appeals, interiocu
Company (River Bend Station, Units I and 2h AIAB444,6 NRC 760 (1977)

|
appeal board review sua sposte, unresolved gemene safety issues, record suppismanted by NRC

staff; AIA3420,12 NRC 576 (1980)
appeal board, review of uncontested scope of review, commoderation of issmas not

raised belew; AIAS4tl,12 NRC 310 (I
construction permut extension, scope ofp -_-_ . : 13P422,12 NRC 190 (1980)
constructior. permit, " -- with sarety regulations, finding of ~ - ; CLle29,12

NRC I42 (1980)
! contentiora, function, mesd for specificity, of evulsace; LSP-80 30,12 NRC 608 (1980)

sua spoose rmew, moope of revww, gemoric anfety immass; A1AB412,12 NRC 315
(190(fj

Outf Staus Utility r'r-p==y (River Band Station, Units I and 2), A1AB 183,7 AEC 222,226 fa.
,

10 (1974)
interiention, stand ag, injury unrelated to costsetions; LBP-00 29,12 NRC 587 (1980)

Outf Utibties t'a-p==y (River Bend Station Units I and 2), A1AB 444,6 NRC 700 (1977)
unrasolved genanc safety questicos, coassations Task Accom Pleas; LBP-00 30L 12 NRC 694

(1900)
Hasly v. rhad===t (Hany II),471 FJd 823 (1972), cert. denied,412 UA 908 (1973)

y stress, NtrA review. TMI restart; QJ-00 39,12 NRC 616, 629 (1900)
Hi v. ~ t 478 F.2d 823, 834-5 (2nd Or.1972h eart domind 412 UA 908 (1973)

environmental impact sea-r matenals liosase =====d===t, shapesats spent fssi; 13P-40 28,
12 N*C 473 (1900)

Hanly v. Wh=d=nst, 471 F.2d 823, 834 35 (2nd Cir.1972)
,

environmental rmew, aherentives, saaterials bosase ====d===t, ship ==* of spent innst; LBP 40-
28,12 NRC 494 (1900)i

Hamly v. Mitcheu ik 460 F.2d 640, eart. domind,409 UA 990 (1972)
stress, EPA revww, TMI restart, h hupacts; ClJ-00 39,12 NRC 616,

Hart v. Denver Urban Ramewal Authority,558 F.2d 1878 (10th Or.1977) ,

NEPA, retroactrvity, assadasat to lassene never subpected to NEPA review, spent fest pool i

espanaca; LBP425,12 NRC 340 (1900)
Henry V. FPC, 513 F.2d 395, 407 (D.C. Q.1975)

scope of NEPA review, saatanals bcense ====d===t, simpassat of spent ihol, part of broader
pina.; LBP-40 28,12 NRC 475 (1990)

Henry v. FPC, 513 F.2d 395, 407 (D.C. Or.1975)
environssental revww, segnasating larger propsces, seaterials Ecumse ammedaset, shap===* of spent

feet; LBP-40 28,12 NRC 401 (1900)
H=*=== v. Taylor, 329 US 495, 509, (1947)

FOIA, abacovery. NRC staff. Exemptica 5 coastensive with pnvGege is civil heigation; A1J-00LI,
12 NRC 123 (1980)

Houston IJeb ' and Power Co. (ADens Creek Nuclear Gemarating Ssatica, Unit I), AIAB 585,11
NRC 469 (I and AIAB-506, il NRC 472 (1980)

j appeals, interlocutory, repection of contentions; ALAB 599,12 NRC 2 (1900)

.

I
'
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Na==*a= IJghtmg and Power Coenpany (Ancas Creek Nuclear Generating Stataan Unit ik AIAB- 1
585, il NRC 469,470 (1900k and AIAB-586, il NRC 472,473 (1980) '

appeal, ietsrlocutory, rejectma of contentions; ALAB421,12 NRC 579 (1980)
asa pond esapage, construction permit extension pra==Angs; LBP-80522,12 NRC 220 (1980)
construction permit extension, sonpe of proceedings, "infurcased beanag process"; LBP-80 22,12

NRC 199 (1980)
contentions, functaan, ased for specificity, pleadmg of evidence; LBP430,12 NRC 608 (1980)
emergency plan, adequacy, tardy contentions; LBP.8019,12 NRC 72 (1980)

I enforceawat pradar bearing, one viable contentico; LBP-80526,12 NRC 375 (1980)
; enforceawns standing, judscial concepts apphed, afected by the proceedings; LDP-80-

26,12 NRC 372 (1.

inser ution, tard === failure to addrums five factors: A1AB415,12 NRC 352 (1980)
'

Housic.a lighting and Power ra pany (South Texas Project, Units I and 2) ASLB Mesmornadam
(March ICL 1980)

show cause order, enroscensat accan, scope of pr== ting rigat to bannag, smaarvenor; (1.180-
32,12 NRC 288 (1980)

Housten IJghting and Power ra-p=ay (South Texas Project, Units I and 2k AIAB-549,9 NRC
644, 646 (1979)
enf standing, judicial concepts applud, afected by the r. ; : LBP-80-

interlocutory appeal, discovery ruhngs appeal denied; AIAB409,12 NRC 173 (1980)
Houston ' ' and Power Company (South Texas Project Units I and 2h 1.BP-40 II,11 NRC
477, 483 7, 1900)

EPZ, pstion of cuestructaos permit assue at operating liosase stage; 12P419,12 NRC 73
facie starting point," tardy contentions; LBP-80wl9,12 NRC 73 (1980)

I (1980)
IBimons Power ra-p=ay (Qinton Power Station, Units I and 2), AIAB-340, 4 NRC 27, de (1976)

ecomounc costs, , - - ' . contentions denied; LBP-80 24,12 NRC 234 (1980)
Image of San Ar,tonio v. Brown,570 F.2d 517 (1978)

psychological stress, NEPA review, TMI restart, = - " umpacts; CLJ439,12 NRC 616
(1980) )

} la re Mania. 598 F.2d 176,191-96 (D.C. Cir.1979) 1
+

e ' order, security plan, dissemination, pnor restraint; ALAB400L 12 NRC 6 (1980) |
t a. ara..e Albance V. Volpe, 484 F.2d II,19 (5th Or.1973) |

enviromanental review, segmennag larger project, matenals license ====d==ts, ay=aat of spent !
feet; LBP-80628,12 NRC 481 (1980) !

leAma I.mokout Albance v. Volpe,484 F.2d II,15 20 (8th Cir.1973)
:al y statuesset, smatsnals hcease ====d=aae slupesats spent fW; IJP-80 28,12se,-

NRC 473 (lveU)
!=Aama and Michigan Electric raiap==y (Donald C. Cook Nuclear Plant, Units I and 2) AIAB-

129,6 AEC 4.4 (1973)
E--- permit, ***=a= - related to estension isome; LBP-80631,12 NRC 700

(19do)
construction permit, ====a= praa==Aas coassatioma, site suitability; A1AB419,12 NRC 562

(1980)
lowa Electric IJght and Power Company (Duane Arnold Energy Centr), AIAB 108,6 AEC 195 ,

'(1973),
dismissal of p-- ; finahty, appeal, enforn==aan of tune lumits; AIAS406,12 NRC 160i

? (1980)
i Jersey Central Power and I.a'ght (Forked River Nuclear Generanag **=*iaa Unit 1),
! ALAB 139,6 AEC 535,537 fa. 7 ( 97 )
' sua sposte revww scope of review, unresolved generic safety issues; AIAS412,12 NRC 315

(19eC);
- Jicarilla Apache Tribe of fa&a== v. h4ortos,471 F.2d 1275,1282 (9th Cir.1973)

NEPA, retroactmty, ====d= ant to hosase never subjected to NEPA review, spent feel pact,

==p=-; 1.3P425,12 NRC 360 (1980)
KFC National " - - - - v. N.L.lLB., 497 l', 2d 298 (2nd Cir,1974)

POIA, escovery, ARC staff, 5 ' . with pnvesse in civil heigation; AU41,
12 NRC 125 (1980)

Kaisa v. Aabewsr Busch, lac,15 FRD 242 (N.D. IE,1954)
discovery, anterrogatones, number subautted, aBeged har7asessant; AIAB413,12 NRC 332 (1980)

bs
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'~ Kainz v. Aabeuser-Busch, Inc.,15 FRD 242, 252 (N.D. Ill.1954)
dascovery, interrogatones, number submitted, aneged harrassment; AIAS413,12 NRC 334 (1900)

Kaiser Aluminum and f% ament Corp. v. United States,157 F. Supp. 939,946 (Court of Osias,
194)
POIA, escovery, NRC staff. Exemptica 5 coastenarve with privilege in civ3 btip' ion; AIJSI,

12 NRC 121 (1980)
Kaiser Aluminum and rharat Corporation v. United States,157 F. Supp,939,94547, (1958)

FOIA, escovery, NRC staff, Esemption 5 coextensive with prmlege in civil heigation; A1J40.I,
12 NRC 123,124 (1980)

E===== Gas and Electric Company (Wolf Creek Nuclear Osmerating Station, Unit Now th AIAB-
331,3 NRC 771,774 (1976)
-aaat of prae =aAags fashtL, appeal; AIA&406,12 NRC 159 (1900)

Kleppe v. Sierra Cub,427 U1 nu (1976)
ecope of NEPA review, materials license a=se t=*at, slupment of spent fhol, part of broader

plan.; LBP428,12 NRC 474 (1990)
I.aFlore Braadenermr Company v. FCC, F.2d (D.C Cir, June 5,1900)

- . burdse of proof;construction pernut, comphance with safety regulatioma, findag of -
CLi-00w29,12 NRC I44 (1900)

Leflore 2c= " - ; Company v. FCC, F.2d (D.C Cir. No. 78-1677. June 5,1900);-

operating bcease, denial, groundi, matenal false statements; CL1-00 32,12 NRC 291 (1900)
linda R1 v. Richard D.,410 UA 614,617 (1973)

intervention, standing export tweane judicial standards, injury in fact: CLl43CL 12 NRC 258
;1900)

long Island La'ghu'ng ) Company (Jamesport Nuclear Power Station, Units I and 2), ALAB-318,3NRC 106,187 (1716
interlocu revww of escovery rulings; ALAS 408,12 NRC 170 (1900)

ting ra=paay (Jamesport Station, Units 1 and 2), ALAB-318,3 NRC 106 (1976)long Island '
interlocutory appeal, &acovery ruh'ng, exceptional issues; AIAB413,12 NRC 321 (1980)

Lookout Athance v. Volpe,484 F.2d it (8th Cir.1973)
environmental revww, five factors, teaterials license a= mad =*at, slupesat of spent fhel; LBP-80-* ,

28,12 NRC 479 (1900)
touimana Power and light Coumpany (Waterford Steam Oeaerating Station, Unit No. 3A AIAB-
258,1 NRC 45,48 fa. 6 (1975).

antitrust settlement, rua sposte review denied; AIAS410,12 NRC 175 (1980)
Maine Yankee Atomic Power campany (Maine Yankee Atomic Power Statiaak ALAB-161,6 AEC

1003, 1009-1011 (1973)
operating license, issuance, ,' - with anfety regulations, safety review process as adequate

flading; CL1429,12 NRC I42 (1900)
safe shutdown earthquake, ==paaaaaa of construction permit pending aa==d-ation or romand

NEPA maadards inappropriate; AIAB423,12 NRC 678 (1900)from ra==iamaa
Maryland-National Capital Paret and Planning r==,a-a= v. UA Postal Servism,487 F.2d 1029,

1017-30 (D.C Gr.1973)
pryehanagical green, TMI r,-- n restart, quantifiability: C1J-00539,12 NRC 629 (1900)

Maryland-Natinaal Capital and Planning ra==ia-as v. U1 Postal Service,487 F.2d 1029 (1975)
psychological strees, NEPA review, TMI restart; C1J-00 39,12 NRC 616 (1980)

May Truclung ra-paay v. US,593 F.2d 1349 (D.C Gr.1979)
construction peruut. ," -- with safety regulations, finding of - . burdse of proof;,

CLI-80 29,12 NRC 143 (1990)
Metropohtaa E& son Company (Three Mas Island Nuclear Station, Unit I), LBP44,11 NRC 297, .

309 (1990)
psychological stress, NEPA review, TM1 restart: CLI-80 39,12 NRC 00m (1900)

K-, - E& son Company (Three Mde latead Nuclear Station, Unit 2), CU425, il NRC 70I
(1980)

environmental review, psycholaycal stress, siatanals liosase ====d-a-e ahar-a-t of spent that;
13P.00 28,12 NRC 490 (1900)

Metropohtan E& son Company (Three Mas taland Nuclear Station, Unit Now 2), AIAS406,8 NRC
9, 20 21 (1978)

essergency plan, tardy contention. TMl-related; LBP419,12 NRC 75 (1980)
record, passage of tune, new knowledge, essmating ari=iaa; CLI433,12 NRC 299

s

8 11

l

~

. - - . . . . . .

-n



_ _ - - _ _ _ - _ ______

.. .. -_. . _ - . - ..

!

MGAL CITATIONS INDEX
CASES

.

, Metropolitan Ed son Coinpany (Three Mile Island Station, Unit No.1), LBP-8017,11 NRC 093
(1900)
other procee&ng partaapated in by intervenor, failure to sinke escovery AIAB413,12 NRC,

339 (1900)
Metropohtan E& mon Company Ghree Mde Island, Unit No.1), LBPel7, il NRC 093 (IP90)

other prMag participated in by intervenor: AIAB413,12 NEC 320 (1980)
Metropohtan Edason Company,11 NRC 297 (1900)

psycholopcal stress, NEPA review TMI restart; CLl#39,12 NRC 622 (1980)
Metropohtan Edison Compay (Three Mae Island Nuclear Station Unit 2), CLI-80 25, il NRC 706
a.9 (June 12,1900)

emergency plans, psycholopcal trauma, relevance; LBP-8019,12 NRC 74 (1900)
Mmer v. Atlas, 363 U.S. 641 (1960)

&acovery purpose in modern htigation, interlocutory appeal, aBeged barrassment; AIAB413,12
NRC 322 (1900)

Minnemata Pubbe laterest Research Group v. Butz, F.2d 132I (Otb Cir.1974)
NEPA, retros;tivity, amendranat to tie ==== never subjected to NEPA review, spent fuel pool

apaa% new federal action; LBP-80 25.
M====pp Power and light Company (Grand Gulf Nuclear Station, Units I and 2), ALAB-130,6
AEC 4.3,424 (1973)

ash pond seepage, construction permit en*ension ,,.- . : LBP&22,12 NRC 220 (1980)
w-6 64, permit entension, scope of proceeding, notice of hearmg, contentions, site suitslahty;

ALA".1419,12 NRC 569 (1980)
e,-e i = permit, entension pr~==Img ccetentions, eine suitatahty: ALAB419,12 NRC 562

( (1900)
, contentions, function, need for specificity, pleading of evulence: LBP-80 30,12 NRC 687 (1900)

emergency plan, adequacy, tardy contentions; LBP419,12 NRC 72 (1900)
unresolved generic safety questines, contentions Task Action Plans, sammary disposition upon

fding of SER; LBP430,12 NRC 696 (1900)
IMonarch Chenucal Works, lac, v. Enon,466 F. Supp. 631 (D. Neb,1979)

psychologir *J stress. TMI proceedags, restart, " direct p6ysical hupset"; CIJ439,12 NRC 628,

(1980)
Montrose Chenucal Corp. v. Train, 491 F. 2d 63 (D.C Or 1974)

FOIA escovery, NRC staff, Esemption 5 coastensive with priv0ege in civil btigation; AlJ41,'
12 NRC 121 (1900)

NAACP v. Wibningtom Medical Center, lac, 436 F. Supp.1894,1202 (D. del 1977), afArmed, 504
F.2d 619 (3rd Or 1978)
major federal action, d==-1 of proces&ngs to expand wesee burial sier: AIA3406,12 NRC

162 (1980)
NLRB v. Sears Roebuck and r'a=paay,421 US 132 (1975)

FOIA, escovery, NRC staff, Esemption 5 coastensive with privGege in civil Etigation; AIJ41,
12 NRC 121 (1980)

|
NRDC v. Morton,450 F.2d 827,830 (D.C Cir.1972)

I scope of NEPA review, materials Ecense ====d-t shipment of spent Anal, pa,rt c( broader
plan; LBP-0428,12 NRC 476 (1990)

Named ladividual Members of San Antonio e/,aservation Society v Texas Highway Dept 446 F.2d
101) (5th Cir.1971)
environmental impact statement, materials license amendment abr===ts span Asel: LBP-00 28,12

NRC 473 (1980)
Named ladsvidual Members of San Antonio Conservation Society v. Tenas Highway Dept.,446 |
F.2d 1013 (5th Cir.1971)
environmental review, esgmenting projects, materials hasmse ====d= a', skipesst of spent

fuel LBP-80 28,12 NRC 401 (I
Natural Resources Defense Council v. Ad====anstr, 451 F. Supp.1245,125940 (D.C 1970)

NEPA review, spent fbal pool expanace, amendmese to bcense mover = Pad to NEPA mview;
LBP-80 25,12 NRC 363 (1900)

N.uaral Resources Defense Councd v. NRC, 500 F.2d 690 (D.C Or.1978)
intervention, stan&ag, export hcense, 2-

New Hampshire v. Atossac Energy C--
prorg teet: CLI-80 30,12 NRC 254 (1900)

m 406 F.2d 170 (1969)
public kaahh, psychological strees, NEPA review, Dal matart; CU439,12 NRC 614 (1900)

'
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Nangara Mohawk Power Corp. (Nme Mile Point Nuclear Station, Unit 2k A1>B-264,1 NRC 347,
357 (1975) ~
appeal board, review of uncontested pr~a= diar ecope of review; AIAB4tl,12 NRC 304

(1900)
Niagara Mohawk Power Cceparation (Nas Mile Point Nuclear Station, Units 2h AIAB-264, 8

NRC 347,357 (1975)
ased for power, economuc cos*s, contentions denied; LBP-80 30,12 NRC 691 (1900)

North Aaan Environmental Coahtson v. NRC, 533 F.2d 655, 667 (D.C. Cir.1976)
construction permit, comphance with safety regulations, finding of cu . bunlea of proof;,,

; CLI-8429,12 NRC 143 (1990)
', Northern laAmaa Pubbc Service Company (Bainy Generating Stataor., Nuclear I), AIAB-303,2

NRC 058,067 (1975)
appeal board, review of unconsosted pr~== diar ecope of review; AIAS4tl,12 NRC 304

(1900)
ash pond seepage, construction permit ex*=an 3 LBP422,12 NRC 219 (1900)c-

a. A permit, extension, contentions, related to extension issue; 12P431,12 NRC 70(A
701 (1980)

. . denied; AIAS414,12dasquahfication, bconung board member, grounds, error in the p_
NRC 349 (1990)

Northern faAana Public Service y v. Walton langue,423 U112 (1975)
late review of instant case; 419,12 NRC 560 (1900)

N Pubhc Service Company (Bailly Generehng Station, Nuclear I) CL2-79 ll,10 NRC 733
(1979)

construction permit, extension, contertions, related to extenson issue, incremental NEPA review;
LBP-80 31,12 NRC 701 (1900)

Northern Public Service Company (Bailly Genermung Station, Nuclear 1), CLI-79 II,10 NRC 733
construction permit extenson, of iags; LBP-80 22,12 NRC 196 (1980)

Northern States Power Company on ' o Nuclear Generating Plant, Unit th AIA3411,12
NRC 301 (September 3,1900)

sua sponte review, eacpe of review, unresolved pseeric safety issues; A1AS412.12 NRC 315,

(1900)
unresolved genen'c safety questions, contentions, Task Action Plans, summary d=gwatsom upon

filing of SER: LBP-80 30,12 NRC 696 (1900),

{
Northern States Power Company (Prairie Island Generating Plant, Units I and 2), ALAB 455,7
NRC 41 (1978)

! ased for power, NEPA review, manaadamant to license never subjected to NEPA review, effect of
negative declaration: LBP425,12 NRC 358 (1900)

Northern States Power Company (Prairie Island Nuclear Generaang Plant, Units I and 2), LBP-77
51,6 NRC 265,268 (1977)

apa nema ==aad= ant to license never ad ace =A 30 NEPA review;
NEPA review, spent fuelp(1900)

j

LBP-0425,12 NRC Joz
contentions, tardy filing, adequase representation by existing party, right to cross aa-: 1AP-

0424,12 NRC 239 (1980)

economuc costs, rennoaabienema, contentions domed; LBP-0424,12 NRC 234 (1980)' . ; LBP-80-enforcement =aaading judicial concepts applied, affected by ther__ r.
26,12 NRC 374 (IIGO)

environmental impact statesment, materials license amenJanent ahy===ts spent fhal; LBP-0428,12
NRC 473 (1980)

environmental review, segmenting larger proyecta, materials license ===adamas shipament of spent
fhel, " independent utahty"; LBP-80 28,12 NRC 483 (1989)

scope of NEPA review, materials license ==aand= ant slupesat of spent fuel, part of broader
plan; LBP-80 28,12 NRC 475 (1980)

Northern States Power Campany (Tyroes Emergy Park, Unit I),12P-77-31L $ NRC 1897,1305-06
(1977)

safe shutdown earthquake, issue in enforcement proceeding, site dewstering syntesn; 13P-0426,12
NRC 377 (1900)

Northern States Power Company (Tyroes Energy Park, Unit IA LBP 77-37,5 NRC 1298,130001
(1977)

sh~acovery, applicant's need, burden of proof, aHag=A barrassment, interlocutory appeal; AIAS413,
- 12 NkC 330 (1980)

A
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Nuclear Fuel Services (West Valley R-~---i g Plant) CLI-75-4, 8 NRC 273,275 (1975)
-. conteations, tardy rding, failure to aJdress factors; LBP-80 24,12 NRC 236 (1900)

Nuclear Fuel Servicea, Inc. (West Valley Reprocesang Plant), CLI-75-4,1 NRC 273,275 (1975)
tatervention, tardmem, failure to address nye factors; ALAB-615,12 NRC 352 (1980)
intervenuon, tardiness, interested state, prWint *as is"; ALAB400,12 NRC 8 (1900)

Nucleus of Chicago Homeowners Ass'n v. Lynn, $24 F.2d 225 pth Gr.1975) cert. denied, 424 U.S.
967 (1976)
psychological strees, TMI p ~- U-- . restart, quantirabihty; C2.1-00 39,12 NRC 629 (1900)

Offshore Power Systems (Floating Nuclear Plants) LBP-75-67,2 NRC 813, 01617 (1975)
dascovery, appbcant's need, burden of proof, alleged Aarrassment, interlocutory appeal; ALAB413,

12 NRC 338 (1900)
Offshore Power Systems (Floating Nuclear Power Plants), CLI 79-9,10 NRC 257 (1979)

Class 9 accidents, reopen cons wtion permit pr~==&nt 2.206 petition denied lip.8(>33,12
NRC 599 (1900)

record, see of record in Appendia I ofrsial motica, health effects of routine e=>aaaas,
Etigbie issue; CIJ-0(k31,12 NRC 277 (1

OUvares v. Martin, 555 F.2d 1192,1897 (5th Cir.1977)
NEPA, retroactivity, amendment to license never subjected to NEPA review, spent fuel pool

e=paaaaa; LBP-80 25,12 NRC 359 (1900)
Pacific Gas and Doctne Compety (Diablo Canyon Nuclear Power Plant, Units I and 2), AIAB-

- 583, il NRC 447,448 (1990)
contentions, tardy rihng, adequate representation by saisting party; LBP-80w24,12 NRC 238

(1900)
A==hi of r,-- - ; finality, appeal; AIAB406,12 NRC 159 (1980)
intervention, early site review, contentions and standtag, inadequate licensing board ruhngs;

ALAlk601,12 NRC 23 (1900)
protectrve order, plan, "need to know"; AIAB400,12 NRC 14 (1900)

Pacific Gas and Dectne y (Sranataus Project), LBP-7/:-20, 7 NRC 1038,1040 (1978)
in =~tmi bagation, interlocutory appeal, aBeged harrassment; AIAB413,12

Pan Amencan Petroleum Corp. v. Federal Power Con m.,322 F.2d 999,1004 C. Cir.1963)*
reconsideration, power of NRC,60 day period; CIJ-8041,12 NRC 652 (1900)

Pennsylvania Environmental Council v. Bartlett 454 F.2d 613,624 (3rd Or.1971)
NEPA, retroactivity, amendment to beense never sutytod to NEPA review, spent fuel pool

: LBP-8(k25,12 NRC 359 (1980)
L f._ Power and IJght Company (Susqu+hanan Steam Electric Station, Units I and 2), LBP-#
794,9 NRC 291,30344 (1979)
moed for power, reconsideration in operating bcmase stage, contentions denied; LBP-80 24,12

NRC 235 (1980)
Pention for Emergency and Remedaal Acton, CLI-784,7 NRC 400,406 (1978)

general design entena, purpose, contentions; LBP-80w412 NRC 697 (1900)
Phaladelphia Electn'c Company (Peach Bottom Atonuc Power Statim, Umsts 2 and 3), ALAB 216, 8
AEC 13, 20 (1974)
contendons, function, ased for speciracity; LBP-0(kE 12 NRC 687 (1900)

l discovery, interlocutory appeal, allegad "favennsm" of bcensing board; AIAS413,12 NRC 336
II (1980)

i ; redon reisase issue, loss of power, " design event"; AIAB403,12 NRC 33 (1900)
( Philadat Electric Company (Peach Bonom Station, Units 2 and 3A et al., ALAB-562,10 NRC

437 (1 79)
other prMnf partscapated in by intervenor; AIAS413,12 NRC 320 (1980)

Porter County Chapter of Izaak Wafton I.angue of Aasenca v. NRC,606 F.2d 1363,1370 (DC. 1

; Cir.1979)
'

operating bcense at stect of construction investment ce board, risk of permitter; CLI--

80 32,12 NR 289 (1980)
brier County Chapter of the Izaak Walton langue v. AEC, $15 F.2d $13 Oth Gr.1975)t

appellate review of instant case; ALAB419,12 NRC 560 (1900)
Porter County Chapter vs NRC,606 F 2nd 1363 (D.C. Gr.,1979)

i- permit, eatension, secpe of pr~==Aage contaia-st; LBP-8(k22,12 NRC 224 (1900)
construenos permit, ,' with safety regulations, finding of : CLI 8(k29,12 1,

NRC 142 (s900) i,

\ l
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Portland General Electnc Comapey Grojan Nuclear Plant), ALAB-$31,9 NRC 263, 268 (1979)
omvtronawatal revww, segmenting larger projects amatenals bcense =Wt, ekspawns of spent,

fbel, *mdspendent utahty"; LBP&28,12 NRC 483 (19
|' Purtland General Electne Company (Pebble Spnngs Nuclear Osmerating Station, Units I and 2),

|
CLI 427,4 NRC 610 (1976)

beanag, bcense amendment, steam generator, =*aaent; CUM 38,12 NRC 549 (1980)
| Portland General Electne Company (Pebble Spnags Nuclear Plant, Units I and 2k CW-76 27,4

NRC 610, 614 (1976)
ecemonuc costa, reasonableness, contentions denied; LBP424,12 NRC 234 (1980)
enforcement proconaga, standang, judacial concepts appbed; LSP-8426,12 NRC 372 (1980)
interventaca, early ate revww, contentions and standang, inadequate licensing board tubags;

AIAN01,12 NRC 23 (1980)
Pordnad General Electnc Company Grojan Nuclear Plant) ALAB $31,9 NRC 263,266 (1979)

E4 EPA, fbal pool espaa- EIS act roquared; LBP427,12 NRC 457 (1980)
fuel pool expansaan, alternatives, environmental impact appraanal; LBP-80 27,12 NRC 444 (1900)

Portland General Electnc Company Grojan Nuclear Plant), ALAB-533,9 NRC 263 (1979)
environmental revww, ergmenting larger projects, matenals bcense ansadment, abapment of spent

fuel, "tadopendent utahty"; LBP&28,12 NRC 483 (1900)
generic inspect statement, hataaring five facves until GEIS issued; LDP-40628,12 NRC 478

(1980)
osed for power, NEPA revww, amendment to bcense never subjected to NEPA review, effect of

negative declaration; LBP-8425,12 NRC 358 (1980)
Portland General Electnc Company (Trojaa Nuclear Plant), ALAB-534,9 NRC 287,290, n. 6
(1979)

escunty p6an, irrelevwce to operating beense modafication prar==Ana intervenor's reber; LBP-80-
20,12 NRC 84 (1980)

Portland General Electnc Company Grojan Nuclear Plant), LSP-78-32, 8 NRC 413,449430 (1978)
NEPA reyww, opent fuel pool expansson, amendment to bcense never sobected to NEPA review;

,
LBP425,12 NRC 362 (1980) .

Portland General Electnc Company Urojaa Plant), ALAB-$31,9 NRC 263 (1979)
each== cal specifications, bastory traced; ALAB416,12 NRC 422 (1980)

Portland General Electnc Com y Grojaa Plant), ALAB.334,9 NRC 287,289 fa 6 (1979)
bcensing board jurindactaan, ted to nouce of beanng; AIAMI6,12 NRC 426 (1980)

Portland General Electnc Company (Pethie Spnags Nuclear Plant, Units I and 2), CLI-76 27,4
NRC 610,613 (1976)

intervestson, standang, state rate - 12.206 proceedang to revoke construction pennat;
CLI-80 36,12 NRC 526 (1980)

Potosmec Flectne Power Company (Douglas Pcint Nuclear Geessating Station, Unst I and 2),
ALAB-277,1 NRC $39, 54647 (1973)
early site rewww, not a " Major Federal actace" resguinng full NEPA review; AIAB-601,12 NRC

25 (1980)
bonith effects of routine e===aans, Appendas I . htigable issue; Q.1431,12 NRC

,

269 (1980)
bonith effects of routine e===enna, Appendas I _ m bagable issus; CLI-80w31,12 NRC

,

270 (1980)
Power Reactor Corporataos v. Electncians, 367 U1396 (1961)

cometructaan pernut, loss of power, demgn event; ALAB403,12 NRC 35 (1980)
constructos peruut, marssolved safety concerna, redon release issue, operating bcense stage;

ALAB403,12 NRC 65 (1980)
Power Resources Developesant Company v. laternetsonal Union of Elecincal Worbers, 367 UA 396
(1961)

- --- permit estension, scope of pr-aaeme notice of beanag, contentioma, eine estabibty;
ALAB-619,12 NRC $68 (1980)

Project " . - Corp. (Chach Raver Breeder Reactor Plant) AIAB-354, 4 NRC 383,392-93
(1976)

- :k= perm t, satenmon proceeding, contrataana, use autobibty, standing; AIAB419,12-

NRC $62 (1980)
^ intervention, tarA= failure to address five factors; ALAB415,12 NRC 353 (1980)
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Public Servics e guny of rnAnna (Marble Hill Nuclear Generating Station, Us.as I and 2), CLI-
~- 0010, II NRC 438 (1900)

enforcement procredings, beenng, site dewatering system, withdrawal d order by NRC staff;
'

LBP-00 26,12 NRC 370 (1990)
enforcement .ngs standing, judicial concepts apphed; LBPM26,12 NRC 372 (1980)
hennng, tory order by Director NRR, bcense ====d--at; LBP-80 29 I2 NRC 583

(1900)
hearing, hcsame amendement, sesam generator; CLI438,11 NRC 548 (1980)
bannag, license amendment, steam tar, standang; CLIM38,12 NRC 549 (1980)
interlocutory review of dascovery . ALAB408,12 NRC 170 (1980)
besasang board, pcever to detennanc acceleration level: AIAB418,12 NRC 556 (1900)
licensing board, power, terms of notace: AIAB401,12 NRC 24 (1900)*

prior resolution of cases, aety, 2.206 petition denied DD00 27,12 NRC 304 (1980)
psychological stress, NEPA renew, TMI restart; CLIM39,12 NRC 625 (1900)
eare shutdown earthquake - .= of s,s ;. ca,,, pennit pendmg consideration or remnand

from ra===ama, AIAB413,12 NRC 677 (1900)
show cause order, scope of proceedings, ri bt to hennag intervonor; C1J-00 32,12 NRC 2876

(1980)
Public Sernce Company of Indiana (Marble Hill Station, Units I and 2h ALAB-316w 3 NRC 167

170 71 (1976)
bcmasing board junediction, hmited to notice of hearing; AIAB416,12 NRC 426 (1980)

Public Service Company of Indiana, (Marble Hill Nuclear Generating Station, Units I and 2) CLI.
8010L ll NRC 438, 439 (1980)

'

2.206 proceeding to revoke construction pennit;intervention, standing, state rate -- =eaa
CLI-00 36, I2 NRC 526 (1980)

Public Service Company of New Famg=hwe (SeabrocA Station, Units I and 2h DD36, il NRC
[ 373 (February 1900) -

Cass 9 accidents, reopen construction permit pr~= Ang 2 206 petition denied DD00 33,124

4 NRC 603 (1900)
t NEPA, retroactivity, amendmeat to license e ser subjected to NEPA review, spent fuel pool

apaa* ion, continuous federal action: LBI 80 25,12 NRC 354 (1990).

financial quahrication, safety issues, contentions adsutsad; LBP-80 32,12 NRC 106 (1900)I-

; interlocutory appeal, discovery rulings appeal denied: AIAB409,12 NRC 173 (1900)
interlocutcry cppeal, et of prehearing conference, achahhat controversies; AIAB402,.

12 NRC 29 (1900)
Public Service Company of New I'.ampalure v. NRC,582 F.2d 77,82 (1978)

stresa, NEPA review,1MI restart. " visual insult"; CLI-80 39,12 NRC 622 (1980)
Sernce Company of New Hampshire v. NRC,582 F.2d 77,85 m.15 (1st Cir.1970)

stress NEPA review, ut! restart: CLI-80 39,12 NRC 610 (1900)
' Service ra paay of New HanTelure (Seabrook 5.ation, Units I and 2k ALAB-422,6 NRC

? 33, 60 (1977)
====> design, use of probahsec analyas, compannon of aussapically missilar areas; CIJ-00 33, 32

NRC 297 (1980)
Pubhc Service en pany of Oklahoana (Black Fox S*ation, Units I and 2), AIAB 573,10 NRC 775,
790 92 (1979)

Ones 9 accidents, health effects of routine earssons, heigable issue; CLI-80 31,12 NRC 269
(1980)

bculth effects of routine emassions, AIARA, heigable issue: CL2-00 31.12 NRC 265 (1900)
health effects of routiae --= Appendix I - 1 begable issue; C2J-00 31,12 NRC,

269 (1900)
interlocutory ' posepa====t c( prehennag conference; AIAB402,12 NRC 29 (1980)
intervention, site neview, contentions and eaaAng inadequase boensag board rubags;s

ALAB401,12 NRC 23 (1900)
mead for powcr, - e costs, contentions denied: 12P-80 30,12 NRC 691 (1900)

Publi6 Sernce Electric and Gas ca g==y (Hope Creek Gseeratiag Sistion, Units I and 2k AIAB-
429,6 NRC 229 (1977)

safe shutdown earthquake. of cos.struction penait psoding comederation or sessand
from ca====an, AM,12 NRC 676 (1980)

Pubhc Service Electnc and Gas ra-pany (Hope Creek Station Units I and 2h AIAB-429,6 NRC
229, 234 (1977)

loss of power, design event Standard Review Plan; AIAB403,12 NRC 45 (1900)
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Pubbe Sarwice E3ectric and Ons Company (Salem Nuclear Osserating Station, Unit 2), DD#l7,
11 NRC 596 (April 1900) |

'

|

Cass 9 accidents, reopen construction perunt pr~==dme 2 206 petition denied DD40 33,12
NRC 602 (1900)

|
Pablic Service Electric and Ons e-pany (Salem Station, Unit th A1AB-588,11 NRC 533, $36
(1990)'

interlocutory appeal, decovery ruling, exceptaosal issues, barrassment, certificaton jurudiction,
A1AB413.12 NRC 321 (1980)

Puget Sound Power and Light Company (Skagit Nuclear Power Project, Units I and 2), A1AB-559,
10 NRC 162,173 (1979)
contentions, tardy fihng, adequate representataan by existing party; IJP-80 24,12 NRC 238

(1980)
Puget Sound Power and IJght e p==y (Skagit Project, Units I and 2), AIAB-572,10 NRC 693,
oss fa. 5 (1979)

interlocutory appeal, decovery ruling, ezentnomal issues, barramment, certification junedsetano,
ALAB413,12 NRC 321 (1900)

Radiation T , Inc. ALAB 567,10 NRC 533
civil penalty, FO discovery, NRC staff, Exeunption 5 ~~aive with pnvilege in civil heign-

tion; AU-801,12 NRC 126 (1900)
Renegotiation Board v. Or===an Aircraft % Corp.,421 UA 168 (1975)

FOIA, chocovery, NRC staff, Esemption 5 coentensive with prrviisse in civil htigation; AU-001,
12 NRC 122 (1900)

Sandse Mfg. Company v. Rohm and Haas e ay,24 FRD 53,57 (N.D. III,1959)
abscovery, imistrogatories, number submitted. harraamm*at: AIAS413,12 NRC 331 (1900)

Siegel v. Atomac Energy Comausnion,400 F.2d .(D.C Cir.1968)
social daruptice, loss of water in fuel pool; ALAB416,12 NRC 425 (1900)

Sserre Cub v. Frochlke, 534 F 2d 1289 (8th Cir.1976)
environmental review, segmenung larger prcjects, materials hosase ====d=*=e shapesnt of spent

i fuel; LBP-80 28,12 NRC 481 (1980)'

Sierra Cub v. Morton,405 UA 727,739 (1972)
intervention, standing export hae judicial standards; CLI-80 30,12 NRC 258 (1980),

Simon v. Eastern Kentucky Welfare Rights Organnation,426 UA 26 (1976)
intervention, standing, state rate

'

2.106 proceeding to revoke construction pennit;
CLI.00 36,12 NRC 526 (1980)

Samue v. Eastern Kentucky Welfare Rights Organnation,426 UA 26,40 (1976)
intervention, standaag saport Ecsae, judicial standards, injury in fact; CLI-00 30L 12 NRC 258

(1980)
Souther? Cahfornia Edison Company (Sea Onofre Nuclear Generating Station, Units 2 and 3),
A1AU-268,1 NRC 383,40MI (1975)

safe shutdown earthquake, suspenaion of construction penmit pondsag aaaad-shoe or rimand
from r===an, A1AB443,12 M .C 676 (1900)

State of hama-ara v. NRC,602 F.2d 412 (D.C Or.1979)
ased for power, NEPA review, ====d==nt to hoense never mayce=A to NEPA review, effect of

>

megative declaration; LBP 8S25,12 NRC 358 (1980)
| " , '---- Valley Anane* V. Three Male Island,619 F.2d 231 (3rd Or.1900)

environssental review, segmen-ing larger projects, materials license ====d===* shiposat of spent
finel; LBP-80 28,12 NRC 480 (1980)

Swain V, Snesgar,542 F.2d 364,367 pth Or.1976)
scope of NEPA review, mate-ials liosase ====d= ant stupment of spent insel, part of broader

plaa; IJP-80 28,12 NRC 475 (19FA)
Swain v. Bnnegar, 542 F.2d 364, 367 pth Or.1976)

environmental impact statemcat, matsnals license ====d===t shipmaats spent fuel; LBP-80 28,12
NRC 473 (1980)

Tammesse Valley Authority (Watts Bar Nuclear Plaat, Units I and 2h ALAB.413,5 NRC 1418,
1421 m. 4 (IFl7)
enforcessent proceedings stasding, judacial concepts applied, effected by the y,; ": LBP.80-

26,12 NRC 374 (1980)
Tennessee Valley Autherty (Beinsfonte Nuclear Plaat, Units I and 2), A1AB-164,6 ABC 1843

(1973)
charguahficatica, hosessag board messber, grounds, error in the "~ . . denied; ALAS 414,12r-

NRC 349 (1980)

1-17

- - . - - _ ~ . _ -.._ _ _ _. __

h
-

w



- . . . . . ~ . ~ . . . - . - . ~ . - -

O
I2 GAL CTTNI1ONS INDEX

CASES
!
i

Tennemme Vaury Authority (Brown's Fiery Nuclear Plant, Um.as I and 2A LBP.76 lo, 3 NRC 209
(1976)

jetervention, contentnome, incorporation try reference; LBP-BO 22,12 NRC 216 (1980).

ne Toisde Edison r=paay (Davb-Besse Station), AIAB-30(L 2 NRC 752, 'hWe (1975)
escurity plan, "annitised," preesctive order, ah *iaan procedme for ruhag; AL440412 NRC

11 (1900)
The Toledo Edison Coespany (DavirBesse Station, Unit I), AIAS 314,3 NRC 98 (1976)

interloca
De Toledo

-appeal, ' ru. - exceptional issues; AIAFL613,12 NRC 32I (1980)c pany va- and Perryk AIAE-seq,10 NRC 265,20H7 fa. 59
(1979)

imeerlocutor
Dompeca v. y appeal, discovery rub'ag, exceptional inross; ALAS 413,12 NRC 321 (1980)Fugate, 347 F. Supp.120 (F_D. Ya.1972)

envuommental review, tag projects, maecrials license - '

shapesent of spentfeel; IAP.80w28,12 C 4el (I
Thompean v. Fugate, 347 F.Supp.120,124 (F_D. Va D72)

| envuonessatal statesment, anatorials hosase aht shirusets spent feet; 13P-80 28,12
NRC 473 (1

Three Mile laiend, Unit No. 2, AIAB-525,9 NRC lli (1979)
other and in try intervenor, AIAB413,12 FRC 320 (1900)

Toledo , C -paay vis-Besse Nuclear Power Station), ALAB-30(L 2 NRC 752
.

desensual of proceeda~mps, finahey, appeal; AIAB406,12 NRC 159 (1980)
interlocutory review or discovery ridaags; AIAB408,12 NRC 170 (1980)

Toledo Edison Company (Davis-Besse Nuclear Power Station, Unit IX AIAB-297,7 NRC 727
(1975)

htigation of TMI-relased issues, Statement of policy, certification; CLI-8042,12 NRC 663 (1980)
Toledo Edison r,=pany, et at (Davis-Basse) and Orweiand Electric Illuminating en.ap.ny, et aL
(Perry Units I and 2A A1AB-300,2 NRC 752,758 (1975)

dismissal of preap finality, appeal; AIAB-406,12 NRC 158 (1980)
Traity Episcopal School Corporation v. Romney,523 F.2d 80 (2nd Or.1975)

envuonmental ' statamment, materials hcense aht shipmeets spent fissi; LBP-80 28,12,

NRC 473 (I
| Trinity Episcopal School Corporation v. Rosmany,523 F1d 08,93 (2nd Or.1975)

*

5

envronmental review, ahermatives, meterials license ameeshment, shipomat of spent itsel: 12P-80-
1 28,12 NRC 494 (1980)
| Trout Uahmited v. Morton, 509 F.2d 127( (9th Cir.1974)
- envirnamental review, ting projects, maserials hemmee ==aad-aas .hq==at et spent! feet; IJPM28,12 del (I

Trujillo v. General Electric ,621 F 2d Iced, 2006 (10 Or.1980)
mWtion, power of NR * -8441,12 WRC 652 (1980)

United Bron,1cesting y v. FCC, 565 F 2d 699 (D.C. Cir.1977)
operatimp bconse, grounds, aMwah of. , ' Try or knowledge; CLI432,12 NRC!

294 0 900)
i
.

United States v. en-tal Can Compeay, 22 F.ILD. 241 (S.D.N.Y 1951)
!

FOIA, discovery, NRC sta*f, Esempnas 5 -*=aa n with prmisgs in envil haganos; A1J-041,
12 NRC 127 (1980)

] United States v. ICC',396 UA 491,521 (1970)
i reopearag record, pesange of time, new knowiedge; CLl433,12 NRC 297 (1900)
; United States v. Morgan, 3I3 U1409, (1941)
| POIA, thsoovery, NRC staff, ~~-5- . with privilege in civil heigstion; A1J-041,
I I2 NRC 125 0900)
| United Stains v. Museingwear,340 UA 36 (1950)

imaarvention, temakesen, moot, wishdrawal of : _ permit -- : CIJ-8434,12 NRC
400 (1980)

Uaised States v. NYSCO Laborasonen, lac,26 FRD 159,16162.(P.D.N.Y.1960)
thecovery, imeerrogatories, acabar subartted, harrasemmat: A1AB4I3,12 NRC 334 (1980)

United Santes v. Piouce Auto Freight timet 327 Um 515. 535 (1940)
s.ma.at-ation, poow of NRC,64 day period, di.:retionary power; CLJ-00-41,12 NRC 652

,

(1980)

|
United Stanes v. Prociar and Oseble Campany,156 UA 677 (1958)

la moders htigatica, interlosesory appen!, abated * . AI>B413,12,

#.:
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United States v. Reynolds, 345 US 1, (1953)
FOIA, escovery, NRC staff Esemptaon 5 cosatanave with pnvilege in civil htigation; AUMl,

12 NRC 128 (1990)
Vaugha v. Rossa. 484 F.2d 820 (D.C. Car.1973), certaorari denied,4l5 UA 977 (1974)

secunty plan, "manatized," protective order: A1ABM),12 NRC 11 (1900)
Vennoat Yankee Nuclear Power . v. NRC,435 UA 519,553-54 (1978)

rois of intervenor, burden of on apphcaat, discovery, ausgad harra-; interfacutory
( speal; ALAB413,12 NRC 340 (1990)

Vennoat Yankee Nuclear Power Corp. v. Natural Resourass Defense c acit lac.,435 U 5. 519,
553 (1978)

NEPA, assacy duty, health effauts of routine caussoas, Etigable issue; CUM 31,12 NRC 275
(1980)

Vennoat Yankee Nuclear Power Corporation (Vennoat Yankee Nuclear Power Station), AIAM55,
7 NRC 41,45 (1978)
environmental impset statement, mastarials license aht shipements spent fast: LBPe28,12

NRC 473 (1980)
radiation exposures AIARA, alternatives to apent fuel storage: LBP-8062F 12 NRC 500 (1900)

Vennoat Yankee Nuclear Power Corporation, (Vennoat Yankee Nuclear Power Station), AIAB-126,
6 AEC 393 (1973)

reopemang record, passage of tune, new knowledge: CUM 33,12 NRC 297 (19e0)
Verrazzano Tradang Corp. v. United States. 349 F Supp.1401 (Cuat. Ct.1972)

FOIA, &acovery, NRC staff, Esemptace 5 coastenave with privilege in civil htigation: AU-80$1,
12 NRC 126 (1900)

Virginia Electric and Power Cas.apany (North Aaan Nuclear Power Station, Units I and 2), AIAB-
491, 8 NRC 245 (1978)

appeal boeM renew sua sposte, unresolved gaaeric enfety issues, record _ ,, id by NRC
sta#; AIAB420,12 NRC 576 (1900)

. _ scope of review, ==daration of issues notappeal board, review of uncontested y. _-
raised below; AIAB4tl,12 NRC 311 (100)

r -- . . LBP-40-enforcement prwi=p standing, judacial conospis apphed, affected by the
26,12 NRC 374 (1980)-

sus sposte review, scope of review, unresolved gameric safety issues; AIAIL412,12 NRC 315
(1900)

unresolved gemene safety gasstions, contentions, Task Actice Plass: LBP-80-3412 NRC 695
(1980)

Virginia Electnc and Power rampany (North Aaan Power Station, Units I and 2h AIAB 522,9
NRC 54, 56 (1979)

contentions, fonction, ased for specificity, pleading of evidence; LBP-80$30,12 NRC 688 (1900)
Virginia Electnc and Power ra=y=ay (North Anna Station, Units I and 2), ALAB-289,2 NRC

395, 398 (1975)
interventaos, tardia==a faGure to address five factors: A1AB415,12 NRC 352 (1980)

Virginia Electne and Power Compsay v. NRC,571 F.2d 1209 (4th Cir.1978)
operat lacesse, denial, grounds, material false statements: CLI-80$32,12 NRC 291 (1980)

V ' and Pewer Company,(North Aaan Power Station Units I and 2h CU 7417,7
313 (1974)

POIA, escovery, NRC staff. Esempeon 5 comatsasive with pnvilege in civ0 begahos; AU-80$1,
12 NRC 125 (1980)

Warth v. udm 422 UA 490,499 (1975)
judicial standards, injury la fact; CLI-80530L 12 NRC 258intervention, sta.Ang export kr====

(1990)
Washington Pubhc Power Supply Systema (WPPSS Nuclear Project No. 2k AIAB-571,10 NRC 687,
609 92 (1979),

appeal board review sua ._ posts, unresolved genan'c safety issuse; AIAS420,12 NRC $75 (1980)
procedural hastery of instant case; AIAB411,12 NRC 303 (1980)
sua sposte revww scope of revww, unresolved psmeric safety issess; AIAB412,12 NRC 315

(1980)
Westinghouse Electric Ct.:poratica (Export of a n ,.n, to Spain), CW.76-9, 3 NRC 739,755,756

(1976)
export bconse monierobferation, changes in recipient governments, deferral to Fame =*sve agsacass,

CLI saw30,12 NRC 263 (1900)

e
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Wesunginse Electric Corporation (Exports to the Phihppines) CLl414,11 NRC 631,643
intervenuon, export license, claime beyond proceedargs, environmental interests; CU-00 M 12

NRC 260 (1900)
Westinghouse Electric Corporation, CU414 and CUM 15, il NRC 638, il NRC 672 (May 6,

1900),
'

caport bcense, site suitalnhty, pogndaban density, good cause criteria for late inwrvention pection;
CU430,12 NRC 257 (1980)

Wesunghouse Electnc Corporation, CU414, il NRC 631,666 (1980)
export beense, desenting opinion; CU-00 30,12 NRC 263 (1980)

Westangbouse Electric Corporation, CU415. II NRC 672 (May 6.1900)
intervenuon, export license, claims beyond promdings, enviromnental interness; CUMM 12

NRC 260 (1900)
Wingo v. Washington, 395 F.2d 633, 636 (D.C. Or.1968)

appeuste review by c.- -- anadequacy of bnef; ALAB416,12 NRC 424 (1980)' Wisconsin Electnc Power Company (Point Brsch, Unit ik Order daned May 12, 1900
enforcement proceedings, hearing, site dewatering sysieni, withdrawal of order by NRC staff;

LBP426,12 NAC 370 (1980)

,
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.
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10 CFR 2.749 e
*

unresolved generic safety questions, contentions, Task Action Plans, aa==ary deposition upon
thag SER: LBP43u 12 NRC 696 (1900)

10 CFR 0.735-26
.,}witnesses, Advmory ca==ittee sensultants as "governament employees"; AIAN04,12 NRC 150

(1980)
10 CFR 0.735-4(e)

;

wi'na=== Advmay en==ittee consultaats as " government esmployosa"; AIAB404,12 NRC 150
(1980)

10 CFR 2. App. A, IV(c) , . _

discovery, NRC staff, interlocutory appeal, ausged barrasumant; AlaB+'2 12 NRC 323 (1980) .o

10 CFR 2.101(a-1)(1) ",
early site review. Iicenang board power, unportance of notice; ALAS 401,12 NRC 24 (1980)

*

10 GR 2.101(a 1),2.6002.606 ~

early site renew, beenmag board power, unportance of motice; A1AB401,12 NRC 24 (1900;
10 CFR 2.104 $

-,Les permit, tenmination of y,-- ' _ abandoned intention to build; ALAB405,12
NRC 154 (1980)

.

10 CFR 2.109, ' tion for extension, ha-h===; LBP-80 22,12 NRC 223 (1900)constructaan pennit, a
p ovimonal operatina n, expiration epon deternunation of operating boense application;

'

AIAB411,12 NkC 303 (1980) *

10 CFR 2.202
construction pennia. ur adon, scope of yr.- 7. contentions: LEP&22,12 NRC 205,206 :

(1980) 7.
sec=*ity plan, irrelevance to operating license mulifration pr====Ang imprvemos's rebef; LBP-80- p

20,12 NRC 04 (1980) 3,',*
10 CFR 2.202(c)

-

3
right to beanag, site dewatering eystem; LBP-80sM,12 NRC 369 (1980)

f $.10 CFR 2.203
enforcement proceahngs beenng, site dowatering system, withdrawal an' roder by NRC staff; LBP.

80 26,12 NRC 370 (19er) ,e
C10 CFR 2.206

onestruction permit, extension, scope of ,. . 7. can'a=====r staffs denial; LBP422,12 * r.

NRC 225 (1980) ;

enforcement pr===i age beanag, standtag, effect of withdrawal of show cause order by NRC y
staff; LBP-80 26,12 NRC 373 (1980) e

sesam generator ' , shutdown, petition demand DD-80 20,12 NRC 306 (1980) ;{y
volcano, hit. St. suspend operation,2J06 pennom densed DD4426,12 NRC 241 (1900) a

10 CFR 2.206(c) *p
abow conse, enjouung operation, steam gescatcr tube degradation, damned DD625,12 NRC '

.

136 (1980)
10 CFR 2.60$(bX2) 4

early site renew, scope of pr~==Ang NEPA review; A1AB401,12 NRC 26 (1980) i
10 CFR 2 704(c) i;.

ution, k-ag baant member, referral to uppeal board; AIAB-614,12 NRC 340 (1980)
,

h=ah- of motma for addianomal contentices, motion to examed time; LBP-80 24,12 >

NRC 232 (I g

:
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10 CFR 2.714
- - - - inservention, construction permit extenson, reqmrenust of cae adnusmNe contention; 13P-0422,

12 NRC 211 (1900)
prehearing conference, construction permit extension, intervention; LBP-8422,12 NRC 193 (1980)

'O CFR 2.714(a)
j intervention, terAn*ma, failure to address the five faclors; AIAB415,12 NRC 351,352,353

(1980)
intervention, tardiness, five factors; LBP-8419,12 NRC 60,69,70 (1900)
site suitatnhty, early site review; ALAB401,12 NRC 20 (1980)

10 CFR 2.714(a) and (d)
enforcement proceedings, hearing, standing effect of withdrawal of show cause order by NRC

stafT; LBP-8426,12 NRC 372 (1980)
10 CFR 2.734(aXI)

,

intervention, tunchness, a. A germit extenmon; LBP-80-22,12 NRC 213 (1980)
10 CFR 2.714(aXI) and (b)

contentions, tinyhan== tardy filing denied; LBP-8421,12 NRC 232,2M (1980)
10 CFR 2.714(b)

contentions, tardy intervention, clearly sdmissible; LDP-8419,12 NRC 60, 72 (1900)
enforcement pr=aAne hearing, one visele contention; LBP-8426,12 NRC 375 (1980)

10 CFR 2.714(e)
consobdation of contentions, bcenang board ducretice; LBP-8419,12 NRC 76 (1900)

10 CFR 2.714a
appeals, interlocutory, rejection of contentions; ALAB 599,12 NRC 2 (1900)
unumely appeal, mooted; AIAB401,12 NRC 27 (1990)

10 CFR 1715(c)
intervention, construction permit extenman, interested maa ap=fi y; LBP-8422,12 NRC 212t

(1900)
gebearing conference, construction permit extension, intervention, intersted state; LBP-0422,12

NRC 193 (1990)
10 CFR 2.715a

consohdation of contentions, Wanine board descretion; LEP-8419,12 NRC 76 (1980)* '

10 CFR 2.787(b)
enfor:ement pra~aAngs hearing, site dewatering system, withdrwal of order by NRC staff;

LPP4426,12 NRC 370 (1900)
10 CFR 2.718(i)

directed certafication, construction permit, termination of r'-- . . =handa==d intention to
build; AIAB405,12 NRC 154 (1990)

interlocutory appeal, dascovery rulings appeal denied; ALAB409,12 NRC 173 (1900)
interkscutory appeal, postponen,ent of prehearing conference, scheduling controvermes AIAS402,

12 NIiC 29 (1980)
10 CFR 2.710(i),2J30(!) and 2.705(bXI)

inta, locutory appeal, discc*ery rulings, exceptional Usues, ausged hirrassasent, A1AB413,12
NRC 321 (1900)

10 CFF12.720(h) and 2.740n(;)
discenry, NRC staff, do.umentary, interlocutory appeal, sDeged harrassment; A1AB.613,12

NRC 323 (1990)
10 CFR 2.720(hX2Xii)'

j discovery, PCC staff, documentary, interlocutory appeal, alleged harrassment; ALAS 413,12
g NP O 32) -1900)

interrogs.,nw NRC staff, privilege, dehberanve data; AIJ-841,12 NRC 119 (1980)
f 10 CFR 2.721(o)

( prehearh.g conference, construction parait eatsamon, quorum, ah===~ of scientist Board sesseber;,'

* LBP-8422,12 NRC 192 (1980)
10 CFR 2.730

anotion to terminate ,,,-- . . Incense renewal and ====A===a, ALAB406,12 NRC 157 (1990)
i 10 CFR 2.730(ck 2.710
| tunetness of r==pa=a. mootion for addatsonal contentions; LBP-8424,12 NRC 232 (1980)

10 CFR 2.730(f)i

( 4 inter!xutory appeal, discovery rulings appeal densed; ALAB409,12 NRC 173 (1980)
'

, asF interkrutory appeal, pasq of prehearmg conference; AIAS402,12 NRC 29 (|900)
,

/
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10 CFR 2.740(a)
interlocutory appeal, escovery ruhr gs, exceptaonal issues, aDeged harrassment: AIAB413,'I2

NRC 3D (1900)
10 CFR 2.740(b)

interlocutory (appeal, decovery rulings, exceptional issues, aDeged harrassment; AIAS413,12NRC 3D 1900)
10 CFR 2.740(b)(l)

decovery, interrogatories number submitted, aDeged banasament; ALAB413,12 NRC 330,334
(1900)

interlocutory appeal, discovery ruhngs, exceptaonal issues, aDeged harrassment; ALAB413,12
NRC 322 (1900)

10 CFR 2.740(c)
order, good cause, aDeged harrassment, interlocutory appeal; AIAB413,12

10 CFR 2.740(f)
amerlocutory appeal, decovery rulings, exceptional issues, aBeged harrassment; ALAB413,12 NRC

322 (1990)
10 CFR 2.740(f)(3),2.744 and 2.790

discovery, demand for documenta, satisfied by producing for inspectaan and reproduction; ALAB-
613,12 NRC 330 (1980)

10 GR 2.741,2.744 and 2.790
request to place C. on licensing board; AIAB413,12 NRC 340 (1900)

10 CFR 2.743(i)
bonith effects of routine adnussons, Appendix I comphance, Etigable issue; C2.I431,12 NRC

277 (1980)
10 CFR 2.744

discovery, NRC staff, documentary, interlocutory appeal, alleged harrassment; ALAIL613,12
NRC 323 (1900)

10 CFR 2.744(d)
discovery, documents. NRC staff, privilege, dehberative data; AIJet,12 NRC 119 (1900)*

10 CFR 2.749(d)
directed certafication, constrution permit, termination of procaedings, ahandanad intention to

beild; AIAB405,12 NRC 155 (1980)
10 CFR 2.75ta

preheanag cnnference, codstruction permit extension; LBPM22,12 NRC 192 (1990)
prehearing conference, intervention petition, interlocutory appeal, decovery, aDeged barrassment;

ALAB413,12 NRC 324 (1990)
10 CFR 2.75|a(c)

preheanng conference, construction permit extenson, inadequacy of treasenpt; LBP-80 22,12
NRC 193 (1900)

10 CFR 2.751a(d)
objection to order, construction permit extension; LBP&22,12 NRC 226 (1990)

10 CFR 2.752
hennag, reconaderation contentions; LBP-9019,12 NRC 68 (1900)

10 CFR 2.753
security plan, " sanitized," objections, , *h AIAB400,12 NRC II (1900)

10 CFR 2.750
attack on regulations, early mie review, bifurcated NEPA review: AIAB401,12 NRC 25 (1980)
contentions, chauenge to NRC regulations; LBP-9019,12 NRC 68 (1900)
impernusable chauenge of NRC regulatians, contention, plant design, magle failure criterion;

ALAB413,12 NRC 324 (1900)
routine emismons, health effects, htigable issue; CLIM31,12 NRC 269,270L 271, 274 (1990)

10 CFR 2.750(d)
construction permit extension, scope of p- . . contentions; LBP422,12 NRC 206 (1990)

10 CFR 2.760(a), 51.26(a) St.52(b)(2)
cost-benefit analysas, staff revww; LBP-0(L24,12 NRC 235 (1900)

10 CFR 2.760,2.762 and 2.785
appeal, antitnist, prebcenmng review, bcense conditions; LBPM21.12 NEC 100 (1900)

10 CFR 2.760s
constructic.n permit, extension, scope of prMags.; LBP422,12 FRC Wlo (1980)

.
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Y
te ravew appeal board, conaderation of issues not raised below; AIAB41,1,12 NRCsua

309 (1980)..

'"''
'

10 CFR 2.760s and 2.705(b)(2)
sua sposte revww appeal board, canaderation of issues not raised below; AIAIL4ll,12 NRC

m (1980)
10 CFR 2.762

d=-1 c( prMap finality, tinw for appeal; ALAB406,12 NRC 139 (1900)
10 CFR 2.762(a)
initial m ap

10 CFR 2.705(bX2) peal, interlocutory appeal; A1AB-599,12 NRC 2 (1980)
sua sposte review, appeal board, comederation of issues not raised below; AIAB411,12 NRC

m (1980)
10 CFR 1706(bX4Xiii)

saamic dem'gn, use of probahatic analysis; CL340 33,12 NRC 296 (1990)
10 CFR 2.'07(b)

appeal board, chairman, d=-t of interlocutory ; ALAB-599,12 NRC 2 (1980)
interlocutory appeal, postponement of prehearing erence, el==g controversies, AIAB402,

12 NRC 29 (1990)
10 CFR 2.790

decovery, documents. NRC staff, privilege, deliberative data; AIJ41,12 NRC 119 (1980)
protectrve order, escunty plan; A1AB400,12 NRC 4 (1990)

10 CFR 2.790(a)
discovery, NRC staff, interlocutory appeal, ausged barreaa-aat; AIAB413,12 ULC 323 (1980)

! 10 CFR 9.3
i show cause order, beargavailabihty of discovery in operating bcease as adequate proesction of
| intervenor's interest; cu-0432,12 NRC 207 (1900)
i 10 CFR 10
| security clearance, rulamaksag personnel, government-wide criteria as g*a=a CLI-80 37,12i NRC 529, 530 (1980)
4 10 CFR |(Lilb(a)

escurity clearance, rulemaking, special auclear material, traditional goverasment program, derogato-
'

,

. I ry, aformation; CLIM37,12 NRC 534 (1980)'

10 CFR 100 App. A
safe abandown power of boenaang board to deternume acceleration level; ALAB410,,

12 NRC $52 (1 )
' -- of conswetice permit pending comederation on romand ihne= = ie mie criteria. - ,

; Co= , ALAB423,12 NRC 672 (1980)
10 CFR 2.107(a)I

{ buited work authertzations, withdrawal of cometruction permit, procedure, con &tices; AIAB422,'

12 NRC 669 (1900)
| 10 CFR 2.202
| semedy, construction perr ? extension, scope of ; '':3, site suitabibty comisatices; A1AB-

619,12 NRC 560 (1900
10 CFR 2.206

'

2

| Cass 9 amdants, reopen construction permit pr~=ading petition dansso DD4433,12 NRC $99
(1930)

construction permit, revocation, announced ca.,. nation; CLI436,12 NRC $23 (1900)
beensing board junediction, banised to notice of beanag, yound water monitonag; AIAB416,12

NRC 429 (1980)
remedy, coas:niction, permit extenerja, scope of pr===Anf site suitabibty contenticas; AIAB-

619,12 NRC 560 (1980)
10 CFR 2.700(d), 2.712(f), 2.705(c)

procedural nomstance, free transenpts, TMI restart procee6ag; C1J443,12 NRC 665 (1980)
10 CFR 2.714

intervestson, smatenals bosass, amendment to shsp opent fuel; 13P-0420,12 NRC 464 (1980)
10 CFR 2.714(a)

.. inservention, tardaness, lack c( speciras contention; AIAB434,12 NRC 600 (1900)
..

10 CFR 2.714(aXI).
;

. btigation of TMI-selsted issues, Statement of Pohey, late comesations; C2.5-0442,12 NRC 660
r

: < .. = an. 7 (1900)
? 'fr - ? " heebases of revised contentions; LBP-00 30,12 NRC 609 (1980)

1

Y
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10 CFR 2.714(aX2)
standing, contentions related to subject matter of confinnatory order; LBP429,12 NRC 588

(1980)
10 CFR 2.714(b)

constructen pennit extension, contentions, este suitability; AIAB419.12 NRC 562 (1900)
contentions, reasonable speciracity; LBP-30 30,12 NRC 606 (1900)

-
10 CFR 2.714,2.758,

contentions, attack on segulations; LBP430,12 NRC 689 (1980)
10 CFR 2.714a

appeal, interlocutory, rejection of contentions; AIAB421.12 NRC 579 (1980)
10 CFR 2.715(a)

fuel pool at====% preheenng conference; LBP-40 27,12 NRC 437 (1900)
10 CFR 2.715(c)

construction pennit extension, intervenors, contentions, site suitabihty; ALAB419,12 NRC 562
(1980)

fuel pool ap===w= intervention, interested stata; LBP-80w27,12 NRC 436 (1900)
intervention, interested state, Director NRR, confinnatory order, bearing; LBF 80 29,12 NRC 584

(1980)
. '= construction permit, revocation, announced e==cellation; CLt-intervention, state rate 9----

00 36,12 NRC 527 (1990)
10 CFR 2.710(i)

beecsing board, power to desernune acceleration level; AIAB418,12 NRC 552 (1900)
10 CFR 2.730(f)

Board jurisd- tion to bear need for powce question in fuel pool ====d===t proceeding; ALAB-
617,12 NRC 431 (1980)

10 CFR 2.757(b)
bcensing board jur=d=~n, lunited to notice of bearing; AIAB416,12 NRC 427 (1980)

10 CFR 2.750
contentions, attack on regulations: LDP-80 30,12 NRC 609,692 (1980)
litigation of TMI-related issues, Statement of Pobey; CU 0042,12 NRC 664 (1900)

10 CFR 2.760s
be'gation of TMI-related issues, Statement of Pohey; CU-0042,12 NRC 660 (1900)*

10 CFR 2.762(a)
appeal, interlocutory, nyectaan of contentions, other sehef; ALAB421,

,

10 CFR 2.785(bXI)
1 certification procedure, Director NRR confirmatory order, bearing denied; LAP-40 29,12 NRCl

591 (1900)
10 CFR 2.787(b)

appeal, interlocutory, rejecuan of contentions; ALAS 421,12 NRC 579 (1980)
lunited work authonaations, withdrawal of construction permit, procedure; AIAS422,12 NRC

669 (1980)
10 CFR 2.790

FOIA, propnetary item, Reed Report: CLt-00 35,12 NRC 411 (1900)
10 CFR 20

eshaust etack, effluent shut down 2.206 petition denied DN30,12 NRC 401 (1980)
radiation protection standards, health effects of routine enseenore, hagable issue; CU-80631,12

NRC 268 (1990)
10 CFR 20.l(c)

radiation **pr==m, AIARA, truestupment of fuels; LBP-80 28,12 NRC 500 (1980)
10 CFR 21

petition for ra 1==aking to divide NRC i.ito two entities, denied DPRM-001,12 NRC 240 (1900)
10 CFR 34

petition for rulemalung to divide NRC into two entities, denied DPRM-001,12 NRC 348 (1980)
10 CFR 50

Ones 9 accident, TM1, fuel pool ' n; LBP427,12 NRC 455 (1900)
e

discovery documects, NRC asaff. ; AU-001,12 NRC 120 (1900)
rautane ====a==. health effects, btigable envuonmental issue; CU-00 31,12 NRC 265 (1900)
safety-related egupment, operaung license modifications, interim operation; LBF-00 20,12 NRC

99 (1980)
10 CFR 50 App. R

fire prosecnon, ===p=== cf operation,2J06 position denied DI)80 34,12 NRC 717 (1980)

4 *
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! 10 CFR 50, App. A
i loss of power, " angle fadure," desgn event, generator failure; AIAB403,12 NRC 49 (1900)
' 10 CFR 50, App. 8

{ -e se permut, show cause order, hearing: CLIM32,12 NRC 283 (1500)
, quahty assurance program, contention, past noncomphance of appbcant; IEP430,12 NRC 690L

697 (1900)
10 CFR 50, . E. IV. D, 3

emergency 15-nunute notification, stay denied; CLI-8040,12 NRC 636 (1900)
30 CFR 50, App. E. Y, D, 3

emnergency plan,15-minute nourication, stay denied; Cll-80 4412 NRC 636 (1990)
10 CFR 50.10leXIX3)

{ hauted work authernations, withdrawal of construction permit, procedure: AIAB422. I2 NRC
660 (1900)3

i 10 CFR Sal 0(eX4)
i heited work authornations, withdrawal of construction permit, ,. se; ALAS 422,12 NRC

660 (1900)
10 CFR SaI0(e), St.5(aXIk St.52

early ate review, not a " major Federal action"; AIAB401,12 NRC 25 (1900)
10 CFR 50.109

Iwiritung, coolant, oxygen control, 2J06 petinan denied DD4429,12 NRC 399 (1900)
10 CFR 50.12
- u- ;-- permit, . - = with safety regulations, finding of comphance; ClJM29,12

^

,

NRC 142 (1990)
C CFR 50.34(a)

aonstruction permit, comphance with safety regulatyms, finding of ==ys...,=; CLIM29,12
NRC 142 (1900)

construction pennis, catensica, scope c( proceedings; LBP-0422,12 NRC 199 (1980)
10 CFR 50J4(b)
--e ee permit, extension, scope of prar== hags; LBP-00L22,12 NRC 199 (1900)

10 CFR 50.34a and 50.36e
A1AP, design objectives of Part 50, Appendsx I, health effects of routine ennessons, litigable

issue; CLl-0431,12 NRC 266, 260 (1900)-

10 CFR Sa35
construction permit, . - - with safety regulations, finding of - - : CLI-8429,12

,

NRC I42 (1900)
10 CFR 50J5(a)

construction permit, extenson, scope of proceedags, conura-t; LBP&22,12 NRC 224 (1900)
maresolved genenc safety qvesnons, contentions, Task Action Plans: LBP-043412 NRC 694

(1900)
10 CFR 50.35(aX4)

construction permit, extenmon, scope of proceedsags; LBP422,12 NRC 200 (1900)
10 CFR 5036 and 50.l00

volun
._

--ts, corromon s, . " . fuel acol ==p====an a=rhaical specifications;
16,12 NRC 422 (1900)

30 CFR 50J6(cX2)
condsuces for operation, <=lant, caygen content,214 petition denied DD4429,12 NRC 399

(1900) ;
10 CFR 50.40e

i

f operating bcsese, - with regulations, safety review as adequate flackag; CLJM29,12
| NRC 141 (1980)

,

j 10 CFR 50.44 I

pevchological shoes. TMI restart, hydrogen control; CLI439,12 NRC 620 (1900)
j 10 CFR 50.40 App. R

fire protectice, w of operation,2.206 pection denied DB4434,12 NRC 717 (1990),

to CFR 50.50
^. - 4.--- permit, _, - with safety regulaticas, finding of '-- : CLIM29,12

NRC I42 (1900)
opereung boomme. - with regulahons, tafety review as adequate flading; CLI429,12

'
NRC I4i (1900)

10 GR 50 55(a)
construchoe permit, causpleton does, esismaion peer AIAB419,12 NRC 561 (1900),

i i

|
'

l '

i 1
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" 10 CFR 50.55(b)
construction permit extension, ietsrvenors, comesations, mies suitabibty, poort casse for delay;

ALAS 419,12 NRC 565 (1900)
construction penmit extension, scope of ,-- . _ costsations; 12P-80 22,12 NRC 206, 208y

;
(1900)

i
probearing conference, construction penmit entension, quorum, abosace of scssatist Board assaber,

,

good cause; LBP-00 22,12 NRC 193,196,197 (1900)
i

10 CFR 50.57(a)(1)(2)
operating license, w - comphance with regulanons, safety review as =P finess; Cll-80-

29,12 NRC 141 (1900)
10 CFR 50.59

voluntary - ta, corresson surveiBance, fhet pool ==pa- ALAS 416,12 NRC 422

(1980)
10 CFR 50.91

% permit extension, scope of " good cause" hearing; 13P-00 22,12 NRC 190,200
(1900)

10 CFR St.l(a)
environmental i= par + statement, saaterials license =ht, aht=*=' of spent fast; LAP-00 28,

12 NRC 472 (1980)
10 CFR 51.l(b)

environmental impact statensat, amaterials license =ht, ahq===t of spent Anal; LBP-00 28,
12 NRC 472 (1900)

10 CFR 51.20
urnaiam fast cycle, consent denied as attack on regulation; 12P-00 3412 NRC 692 (1980)

10 CFR 51.21, Sil3(c)
envira=-tal issues W in construction permit stage, N in operating Ikonse

sange; LBP-00 24,12 NRC 235 (1900)
10 CFR 513

enviromassotal impact statsument, materuls license =ht, ahq===' of spent feet; LBP-00 28,
12 NRC 472 (1980)*-

10 CFR St.5(c) and 51.7
environmental bepect statsument, materials license ="=' ah ===t of spent feet, erroneous1

Staff evaluation; LBP428.12 NRC 475,493 (1900)
10 CFR St.52(c)

early eine review, environmental consadorations, L===ne board ruhags, adequacy ALAB40I,12
NRC 20 (1980)

10 CFR 70
materials hcense, amendement to ship spent Assi; IJP428,12 NRC 463 (1980)

10 CFR 70.23(a)
unatorials beanse =h'., ship spent feet, SER; LBP-00 28,12 NRC 465 (1980)

10 CFR 71.12
petition for chahing to divide NRC into two entities, denied DPRM-001.12 NRC 349 (1980)

10 CFR 71.12(b)
petition for rulemabag to divide NRC into two entities, domind DPRM401,12 NRC 349 (1980)

10 CFR 710
escurity clearmace, rulenabag, special nuclear maesrial, traditional goverumsat program; C1J-00-

37,12 NRC 541 (1900)
10 CFR 73

escurity clearance, c't-kiny special auclear material, tra&tional ,,-. program, applice-'

; bihty to umsversity research; cu-00 37,12 NRC 530 (1980)
.

escosity plan, "seminned" objections; AIAB400,12 NRC 10 (1980)
| 10 CFR 73.1,73.37 and 73.72
;

spent fast shapanents; 12P 00 28,12 NRC 506 (1980)
i

> 10 CFR 73.la

f security clearance, chaMag special ancesar material, traditional program; CLl40-7_

37.12 NRC 532 (1900)
10 CFR 73 2(bb)

escurity clearance, , '--; special anclear material, traditional proyam; ClJ-00-
37,12 NRC 53I (1980)

I-27
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10 CFR 73.20

security clearana vita =aking special nuclear material, tre&tional govermanent program: CLI-80-
37,12 NRC 530 (1900)

10 CFR 73.55
security clearance r t-king special nuclear material, traditional government program; CIJM

37,12 NRC 530 (1900)
L

10 CFR 100
construenon permit extenson, scope of .- ; . contentions, sies metalmbty; IJP422,12r

NRC 207 (1900)
construchon permit, , ~ - with safety regulations, finding of : CLIM29,12

NRC 142 (1990)
10 CFR 100, App. A

safe shutdown earthquake, design criteria, enforcessant pr~=arhay site downeering synesen; 12P.
80-26,12 NRC 376 (1980)

seismic design, use of probahstic analysis; Cll-80-33,12 NRC 296 (1980)
10 CFR 100, App. A. III(c)

earthquake, safe shutdown, operating hcense modification; IJP-80 20,12 NRC 02 (1980)
10 CFR 110.43

export kwame physical security, good cause critsra for lage intervention petitica; CLl430,12
NRC 256 (1900)

10 CFR Il0.02(cXI)
h=a8 = petition to intervene, request for bearing, export license, South Korea; CU40 M 12

NRC 256 (1990)
10 CFR ll0.04(a)

export license, montimely, intervention petition, discreconary bearing denied; CLI-80 M 12 NRC
260 (1980)

10 CFR Il0.04(c)
hanelsmana, petjtigg |g igN requMt for export M South Kamen, W caine

criteria; CLI-80 M 12 NRC 256 (1990)
10 CFR 870*

petition for rulemaking to divide NRC into two entitism, denied DPRM-001,12 NRC 247 (1900)

,
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QD 'a-
4. * $. ,, :v

AA=aintrative Procedure Act 5 USC 558(c) -L'; U .
constructen permit, appbcanon for extenson, tunchness: LBP422,12 NRC 223 (1980) PJ.V ,

Atoauc Energy Act 103b f p-
,,w pernuts, issuance, comphance with safety regulations, need for nadang of comphance, -4 s :

CLI429,12 NRC 142 (1900) $2Y
Atomic Energy Act 127(3) 3%,

amport bcense physical escurity, good cause critera for late intervention petition; CLI-80 30,12 p*,
NRC 256 (1980)

Atomac Energy Act 182a
, ,_

-

operating bcense, denial, grounds; CU-00-32,12 NRC 294 (1900) ,.;*
Aseauc Emergy Act 185

construction permit extension, specificity of extension request; LBP-80 22,12 NRC 218 (1980) {4*Q' p.operaung bcense, North Anna, concumag views and Anacha=at; CU-00-29,12 NRC 140 (1900)
,,

Atonne Energy Act 186s -- 7y2'operating bcense, denial, grounds matenal false statessents; CLl432,12 NRC 291 (1990) d. :Ahenic Energy Act 274(l) 42 USC 2021
psychological stress. TMI restart prMaf: CLIM39,12 NRC 619 (1900) %$-

1954105c as amended 105c(8) L ig.(4Atoaue Energy Act of
prehcensing anutrust review, construction pernut cond tions; LBP428,12 NRC 181 (1980)

s.

; w"3 -
Anoanac Energy Act of 1954189,42 USC 2239

construction pernut, termination of y,-- ' y abandoned intention to build; ALAB405,12 3k ,.
41yy*

NRC 154 (1900)
g, i;N;

o.

Mosuc Energy Act of 1954 It9a,42 USC 2239
Intervention, stan&ng of organization, export incese, South Korea; CLI-80 3412 NRC 257 Q*

(1900) L
Alomuc Emergy Act of 1954 42 USC 2011-2296 (1976)

health effects of routine e==ames, Appendia I comphaare hagable issue; C11431,12 NRC 4, ''
-

273 (1990) -f. I1954, 161i(2) Q'Atoanc Emergy Act of
ascurity clearance, ruta =abag special nuclear material; CLl#37,12 NRC 529 (1980) ffss

Atoauc Energy Act,185,42 USC 2235
construction permut, completion date, eatension procee&ng A1AB419,12 NRC 568 (1990) [i

- * -

Atoauc Safety Act 185,42 USC 2235
- _ _ _ .

peruut, extenson, delay, good cause; LBPS22,12 NRC 200 (1900) . ;4:"^

operaung bcense, denial, grounds; CU-00-32,12 NRC 294 (1900) [''M
Cosamunscations Act 47 USC 309

Energy Reorganization Act 201,42 USC 5841 m
Comunianon action, snaprity of members present; CU-00 38,12 NRC 548 (1900)

1974 204(b)
gir ,

Enegy Reorganizauon Act or 94punton for rulemakang to dmde NRC into two entities, denied DPRMMI,12 NRC 250 (1990) hFederal Comununications Act 319,47 USC 389 twextenmon, construction permit, scope of proceedaags; IJP-80 22,12 NRC 190 (1990) iigFreedom of Information Act (FOIA),5 USC 552p-
. .% agency record, comradenhahty exemption 4, return of report voluntarily subentted by GE; CLl4

,b .-

'g;
: a, 35,12 NRC 411 (1990) ~ b3 'J.' c. Froodos of laformation Act 5 USC 552,552(b) -4 i .' '~1

discovery, NRC staff, documents, exemptions; AUMI,12 NRC 120 (1980) n,
,. ;
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i EGAL CITA110NS INDEX
t

STNIVIES

Freedom of Information Act 5 USC 552
shc.r cause order, heanng, availainlity of discovery in operating license as adequate protectaon of

intervenor's interest; C1JM32,12 NRC 287 (1980)
laterstate Conunerce Act f(18),49 USC 1(18)

major federal action, Aami-t of prwmp to apand waste burial site; A1AB406,12 NRC ]
161 (1980) |

National Envuonmental Policy Act 102(2XC)
retroactivity, application to hcense amendment, spent fuel pool =Faaan, effect of negative deo-

laration; LBP-80 25,12 NRC 357 (1980)
National Environmental Policy Act 102(2XC),42 USC 4332 (2XC) |

major federal action, dismia==f of prwine to expand waste burial site; A1AB406,12 NRC |

161 (1980) J
National Envuonmental Pohey Act 102(2XE),42 USC 4332(2XE)

1
retroactivity, application to license amendment, spent fuel pool apannan effect of negative dec. |

laration: LBPM25,12 NRC 357 (1980)
National Envuonmental Pc'd.y Act 102(2Xc),42 USC 4332(2Xc) ')

early site revww, not a " major Federal action"; AIAB401,12 NRC 25 (1980)
National Environmental Policy Act of 1969 102(2XC)

EIS, spent fuel shipment, materials hcense amendment; LBP428,12 NRC 472 (1980)
National Envuommental Pohey Act of 1969 42 USC 43214361 (1976)

besith effects of routine e===-es, Appendia I W , hagable issue; C2J431,12 NRC
271 (1980)

National Envuonmental Policy Act of 1969,42 USC 4321
impact statement, fuel pool expansion, statement not required; LBP-80-27,12 NRC 456 (1900)

Nuclear Non-Proliferation Act 2(b),22 USC 320l(b)
export license, intervention petition, foreign health and safety issues densed; CLleM 12 NRC

261 (1980)
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OT1ERS

*

4A idoort's Fedaal Practice (1900 ed),133.27 (at pp. 33-151 and 33-152)
discovery, chauenges to interrogatories; AIAB-613,12 NRC 323 (1980)
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SUBJECT INDEX dy
94-
.g,v -, a ,o s
C,*t N

ACCIDENT
' permit, reopen, special aa 2.206 petition demed DD-80 33,12 -iM -Oase 9, ^ ^

##- -
NRC 593 (1900)

g.f;,TMI, fuel pool expanmon; LDP&27,12 NRC 435 (1980)
anticipated transient without scram, distagushed from accidents; AIAMil,12 NRC 303 (1900)
desip bass, loss of ossite and offsite power, training program and operating procedmas; AIAB- _Mm,.k

603,12 NRC 30 (1900) bw-<

/y5,'.,9
T,3-VADVISORY COMMITTEE ON REACTOR SAFEGUARDS

consultants, testunomy, reopened record, invited "to comment"; AIAB404,12 NRC 13 (1980)
ANTTUtUST TM'

construccon permit, pre licenang review, license conditions; LBP-80621,12 NRC 41 (1900) $* r
settlement, econonuc usues, sua sponte review demed; ALAB410.12 NRC 39 (1900) _@ , ,

APPEAIE ;Wii '
finahty, dismiamat of pr-=aAnge to expand waste burial ste; AIAB-606,12 NRC 20 (1900) *yd ,
interlocutory, discovery ruhngs, alleged barra-t, appeal granted, rebef d*=iad; AIAB413,12 k,3

-

NRC 317 (1900)
| interlocutory, discovery ruhngs, appeal denied; AIAB-600,12 NRC 32 (1900) @% ,
f interlocutory, discovery ruhngs, appeal denied; ALAB409,12 NRC 37 (1900) gge

J
interlocutory, postponement of prehearing conference; ALAB402,12 NRC 20 (1900) I h., ,interlocutory, rejecuan of contenhon; AIAB-621,12 NRC 570 (1900) "

interlocutory, rerectaan of contentions; ALAB-599,12 NRC I (1980) _,

g( 3
*

sua sponta, anutrust settlement, review denied; AIAB-610.12 NRC 39 (1900) --(
<

sua sponte, uncontested proceeding, scope of appeal board revww, unresolved generic safety is. (gysues; AIAS4tl,12 NRC 301 (1980)
sua sponte, uncontested proceeding, scope of appeal board review, unresolved generic safety is- M. ,

4T%. j .sues; AIAS482,12 NRC 314 (1900)

4[d ;[. 'ATOMIC SAFEIY A UCENSING APPEAL BOARD -

appellate revww, sua sponte, unresolved genene safety issues, record supplemented by NRC staff;
-

e'ALAB420,12 NRC 574 (1900)
OL-A1DMIC 5AFE1Y & UCENSING BOARD

authority, power to determine acceleranon level, WW site dmiering system; AIAB418 -hQGE12 NRC SSI (1980)
authority, terms of notice, scope of early site review prre==hng; A*,.AB401,12 NRC 18 (1980) WW,
constructaos permit, ternunation, abandoned intenhon to build, inherent authority to tersunate; OT7t N

4%5ALAB405,12 NRC 17 (1900)

1gU[ATOMIC SAFETY AND UCtNSING APPEAL BOARD
-J'maccatasted proceeding, scope of review, unresolved gemenc safety issues; AIAB418,12 NRC

303 (1900) p,%

g%h. .
macontested proceedang, scope of revww, unresolved genanc safety imues; AIAB ol2,12 NRC

.g334 (1990) *'
E . , , .

failure to cite facts in record; A1AB416,12 NRC 419 (1900) a.

NAL IAW M
first amendment, prior restraint, protectrve order, escunty plan, hi== tion; ALAB40412 $Q,

l

l NRC 3 (1980) t.,

%pvhCONSTRUCDON PERMIT

M@A,Nestension, contentions related to extenmen; LBP-80 31,12 NRC 699 (1980)
aCONIFTRUCDON PERMITS

canceDation, revocation, denied of bearing sought by state rate -na; CU-00w36,12 NRC -4rfnN320 (1980)
! delay, extenmos yr- ; _ good cause; LBP 00 22,12 NRC 55 (1900) [y'.
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)
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,
extension proceeding, good cause, intervention; ALAB419,12 NRC 550 (1980)
extensaan, constructen permit, intervention, scope of ; LBP422,12 NRC 55 (1900)
loss of power, " design event," evidentiary heanag; 12 NRC 30 (1980)
suspenmon, pending comaderation on remand from Co====ian, ALAS 423,12 NRC 670 (1900)
termunation, abandoned intention to build, inherent authonty to terminale; ALAB405,12 NRC

17 (1980)
termination, procedure, motion to hcensag board; AIAB422,12 NRC 667 (1900)
tunchness, construction pennit extensinn, h=1==,=g factors; LBP422,12 NRC 55 (1980)

CONIINTIONS
constructaon permit extemmon, contentions related to extension issue; LBP-80 31,12 NRC 699

(1980)
extension. - - - '- permit, scope of p- . safety issues related to construcnos delay;

LBP-00-22,12 NRC 55 (1980)
psychological strees, TM1 restart procandangs, split dacision denies contentions; CUM 39,12

NRC 607 (1900)
repction, interlocutory . appeal ^=====d; ALAB-599,12 ARC i (1900)
mis suitabihty, construction permit extension, relationshg of contentions to reasons for delay;

ALAS 419,12 NRC 558 (1980)
specificity, copying contentions from another NRC procondag, tradstional practice of lawyers;

LBP430,12 NRC 683 (1900)
tunehness, good cause, new information, fia==a t quahracations; LBPS24,12 NRC 95 (1900)

COOlJNG TOWERS
coolant, oxygen content,2.206 petitaan denied DD-80 29,12 NRC 395 (1900)

DIRECTOR OF REGURAT10N
confirmatory order, enforcement proceeding, beanns, intervenion; LBP429,12 NRC Sal (1900)

DISCOVERY
harrassment, interlocutory appeal, appeal greated, rehef denied; ALAS 413,12 NRC 317 (1900)
interlocutory appeal, discovery ruhngs, appeal denied; AIAS400,12 NRC 32 (1980)
interlocutory appeal, discovery ruhngs, appeal denied; AIAS409,12 NRC 37 (1900)
pnvilege, NRC staff, need of discovenng party; AIJMI,12 NRC 117 (1980)

DESQUAIJFICATION,

bcensing board member, grounds, error in the pr~== dings denied; AIAB-614,12 NRC 347
(1900)

EARTHQUARES
modaracations, operating he*== STARDYNE analyses; LBPM20,12 NRC 77 (1900)
safe shutdown, construction permit, suspenmon, pending commderation on reannad from Commes-

aion: AIAB423. I2 NRC 670 (1900)
safe shutdown, issue in enforcement pr*==diaf site dewatering system, certified to Appeal

Board; LBPM26,12 NRC 367 (1980)
EFFLUENTS

exhaust stack emuent, shut down, 2.206 petition denied DD40630,12 NRC 401 (1990)
ELECTRKTIY

loss of power, " design event" evidentaary hennag, cuestruction permit; A1AB403,12 NRC 30
(1900)

EMERGENCY PRANS
contentions, tardinesa, TMI related; LBP-80-19,12 NRC 67 (1900)
avacuataon, EPZ, plusse exposure pathwsy; LBP419,12 NRC 67 (1980)
tdisen seinute notificatine, stay denied; CLI-86412 NRC 636 (1900)

ENFORCEMENT POBJCY
director's deusion, not binding on bceamag board in operating license proceeding; CUM 32,12

NRC 281 (1980)
hearing, standing, organization p *ograpluc proximity of mesaber; LBP 80 26,12 NRC 367 (!900)
show cause order, withd.awal aner nonce of opportunity pubbabed, power to terminate proceed-

ings, NRC staff; LDPM26,12 NRC 367 (1900)
ENVEtONMENTAL CONSIDERATIONS

NEPA review, ===ad=amt to pro-NEPA boenes, spent insel pool ==p===ae;.!AP 80 25,12 NRC
355 (1980)

ahermatives, spent fuel shipment LBP-00 28,12 NRC 459 (1900)
early ate review, not a "anajor Federal action"; AIAS401,12 NRC 18 (1900)
operating license, r=~--d-ation, contentions dessed; LBP-80w24,12 NRC 95 (1900)
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psychological stress TMI restart r-- . sphs deasson denies contentions; CLI-80 39,12
NRC 607 (1990)

soutine ==iaan health effects Etigable issue, Appendix I _ - : CLl431,12 NRC 264

(1900)
scope of NEPA review materials license, proposed action part of troeder program; 13P-80 28,12

NRC 459 (1980)
ENVIRONMENTAL IMPACT STATEMENT

gemene stateinent, spent ~ t water power reactor fuel, materials ammadment, EIS requesd until
generic statement ' ; 12P 80 28,12 NRC 459 (1980)

beense amen,1 ment, tw==aa never subjected to NEPA review, retroactivity, e#ect of negative decle-
ration; LBP-80 25,12 NRC 355 (1900)

,

i major ra==-an actica, fbel pool exapamon, EIS not required; LBP-80 27,12 NRC 435 (1980)
major federal action. A==iaaat of withdrawn appucation to expand weste bunal site, no EIS

required; ALAB406,12 NRC 20 (1980)
| EXPORT UCENSES
| intervention, peneric safety issues denied; CU-00 30,12 NRC 253 (1980)

ace-prohfersuon, chsages in reapsent governments, deferral to Eascutive agsscaes; CUM 30,12
NRC 253 (1980)

reactor exports, six criteria entuned; CU430L 12 NRC 253 (1900)
EXTENSION

| miNCm #iUPiCmO tion, scope of p--
7: LBP-80 22,12 NRC $$ (1980)constructan "t, interven

'

i contentions, motions to An=ima contentions detied; LBP-80 32,12 NRC 704 (1990)
FREEDOM OF INFORMATION ACT

agency record, Reed Report, easeption 4; CU-00 35,12 NRC 409 (1980)
disclosure, majority woes of Comnuemon; CU-00 35,12 NRC 409 (1900)

,

j discovery, NRC staff, 'vilege, Exempoon 5 coextensive with prmlage in civd heigatica; AU-00 ,
I,12 NRC 117 (1

I. FUEL POOlE
expaamon, NEPA review, amendment to pre-NEPA license; LBP-fJ 25,12 NRC 355 (19r1)

* expanmon, corrosion, burden of appacant; A1A1416,12 NRC 419 (1980)
*=p==e , enticahty, detenoration of racks, leakage and other issues discussed; LDPM27,12n

NRC 435 (1990)
ased for power, jurisdicaos of Board; ALAB417,12 NRC 430 (1980)

HEARINGS
enforcement action, availability of discovery in operating Econne prMae as adequase protec-

tion of intervenor's interest; CLI-80 32,12 NRC 201 (1980)
enforcement prtuedings, effect of withdrawal of show cause order by NRC staff; LBP-80 26,12

NRC 367 (tWO)
Ecense ==-d=+at, order of Duector NRR, sesam generator tube insagrity: CU-00w38,12 NRC

547 (1980)
INTERROGATORIES

default, contentions, failure to respond, contentions adsmattsd; LBP-80 32,12 NRC 704 (1990)
barramment, number subautsed, undue burden; AIAB413,12 NRC 317 (1980)

INTERVEN110N
commentions, site suitability, construcuan permit extension; AIAS419,12 NRC 554 (1900)
shocreticeary beenng, emport boense, beanag denied; CU-00 30,12 NRC 253 (1900)
procedural asustance, free transcnpts. TMI restart pr~==Ang; CLI-8043,12 NRC 665 (1980)
==Ang construction 't eatension, injury by operation of facihty as osandaag test; LSP-to-

22,12 NRC 55 (I
*=any internat, injury from agency inacnon; LDP429,12 NRC Sel (1900)
standang, orgamaation, export bcense, injury in fact: CLI-80 30,12 NRC 253 (1900)
standes, wnhdrawal of construction permit, revocation, state rate - '- . CU436,12

NRC 520 (1900)
tardness TMI related contentions NRC staisesent; LBP-8019,12 NRC 67 (1980)
taribaans, falhare to addreas Sve factors; 15,12 NRC 350 (1980)

,

tardness, interessed sense, proceo%,; "as is'; ALAB400,12 NRC 3 (1900)
good Cause, iBterver An demed A1AB424,12 NRC 600 (1980)h=mam

timehmess, moot, withdrawal 6 w;. ;.s. pennit appbcatica; CU-00 34,12 NRC 407 (1980)
UCENSES

Stateneet of Pokcy, TMI, new operstag lucessss; QJ-elm 2,12 NRC 654 (1980)
9
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~ j SUBJECT INDEX
i

revocahon Iow power tesung,2.206 petition densed DD40 31,12 NRC $19 (1900)
IJCENSING BOARDS

ruhngs, adequacy, oral rejection of contentions; ALAS 401,12 NRC 10 (1980)
IJMTTED WORR ALTIMORIZA110N

construccon pernut, termination, procedure, anotion to beenmag board, condanons; ALAB422,12
NRC 667 (1980)

MONTTORLNG
contenuons, tar & ness, TMI-related; LBP-8019,12 NRC 67 (1900)

NEED FOR POWER
hael pool espaaanan junn6chon of Board; ALAS 417,12 NRC 430 (1900)

stang bcense, reconaderation, contentu as denied; 12P424,12 NRC 95 (1990)
REGULATORY COMMISSION

majonry vote, FOIA A-L=are of Reed Report voluntarJy subautsed by GE; CLIM35,12
NRC 409 (1980)

rulec= d mf tion to evide NRC into two enuties, denied DPRMel,12 NRC 109 (1980)
OPERATING SE

envronmental issues, reconsiderabon, contentions denied; LBP-80 24,12 NRC 95 (1980)
OPERATING IJCENSES

North Anna, granted, concumag views and Attachment; CLI.00 29,12 NRC I (1980)
W . Safety Reverw Process as adequate fin &ng; CLIM29,12 NRC I (1990)
maarscanons, structural

'

intens operation: LBP420,12 NRC 77 (1980)
. anfety issues, petition denied DD434,12 NRC 711 (1980)

POWIR NEFDS
denial, grounds, ab& cation of knowledge ce responsibitaty; CLI-80 32,12 NRC 201 (1980)

PROOF BURDEN OF
reasonable assurance, Anel pool expanmon, corrosion: A1A3416,12 NRC 419 (1990)

* PROTECTTYE ORDERS
secunty plan, intervenors, dissenumanon of infonnation gained omende hearing process; ALAR 400L

12 NRC 3 (1980)
PSYCHOIDGICAL STRESS

contentions. TMI restart ,,,-. ; . not cognizable neder Atomic Energy Act; CLI-80 39,12*

NRC 6M (1990)
RADIATION DOSES

ALARA, compannon with ehernativsa, spent fuel shapment; LBP-80 20,12 NRC 459 (1900)
RADIATION SAfTTY

sontme . health effects, Etigable issue Appen&a I . . CLl431,12 NRC 264
,

(1990)
RADIOACTTYE MATERIAlE IMPACT

environmental im statement required: LDP428,12 NRC 459 (1980)
REACTUR NENTS

embaust stack emuent, ebut down, 2J06 petition denied DD430,12 NRC 408 (1900)
REACTOlt COOLANT SYSTEMS

coolant, oxygen content,2.206 petition denied DN29,12 NRC 395 (1980)
RECONSIDERATION

dancreuonary, power of NRC, generic matsers; CLI-80'41,12 NRC 650 (1990)
RECORD

official notice of Appen&x I rulemaking record, routine enussions, boahh effects, htigable issue,
Appen&a I _ . =, CLI-80.31,12 NRC 264 (1980),

,gs, of use, new knowledge: CLI433,12 NRC 295 (if00)

accidental, 2.206 pecuan denied DD427,12 NRC 301 (1900)
SAFETY

{ LBP 80630,12 NRC 603 (1980)
! unresolved genenc safety q-ha contentions SER, ==ary disposeion, LAP 430L 82 NRC

603 (1990)'

SAFETY FINDLNGSi

bcense, Safety Review Process as adequate nading of ; C1J429,12 NRC

SAFETY STANDARDS
detersunauon, inappropnateness of NEPA cost /benent analysis; ALA3423,12 NRC 610 (1980)
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SECURTIY GEARANCE
r i-amt personnel, special anclear material, traditional clearance program; CLI-80-37,12 NRC

(1990)
SECURTIY PtANS

protective order, "sa itized" dissenunation of infs,rmation gained cuiside. hearing process, grior
restraint; ALAB400,12 NRC 3 (1980)

SEISMIC CONSIDERATIONS
fault some, eatsasion,2.206 p tition denied DD#27,12 NRC 301 (1980)
lupefaction, eine deweisnag systeni, acceleration level; A1AB410,12 NRC SSI (1980)
modafications, structural desagn, interim operation; LBP4412 N?AC 77 (1980s
probabilists analysis, compenson of ==i==eally similar areas; C1J433,12 NRC 295 (1990)
volcano, Mt. St. Helens, suspend operation,2.206 petition daied DD#26,12 NRC 105 (1980)
witassess, U1 Geolopcal Survey, opportunity to counsasat haied; AIAS407,12 NRC 29 (1903)

SITE EVALUATION
early ate review, NEPA review, not a " major Federal action *; / DAB 401,12 NRC is gum,,

STAFF
safety investigation,2.206 petition denied DD#36,12 NRC 721 (1980)
scram dacharge,2.206 petition Janied DD 80w32,12 NRC 593 (1990)

SIEAM GENERATORS
repair, shutdown,2.206 petition denied DD-80628,12 NRC 3'f6 (1980)
tube degradation, 2.206 petition denied DD#25,12 NRC 133 (1990)

TECHNICAL SPEGFICATIONS
voluntary - -ts, corromon survmBaace program, fuel pool ==pa AIAS416,12 NRC

419 (1980)
TESTIMONY

advisory commetsee consultants, invited "to comment," rwyemed escord; AIAS404,12 NRC 13
(1980)

wi- U1 Geolopcal Survey, opportunity to cosamrat denied; A1AB407,12 NRC 29 (1900)
THREE MIII ISIAND*

contentioma, tardy, TMI-related NRC policy statemaet; LBP419,12 NRC 67 (1900)
intervenors, procedural assistance, free transcnpes, reetsst proceedag CLI-8043,12 NRC 665

(1980)
heensing process, Stat ===* of Pobey, new operating h=; CLI-SM2,12 NRC 654 (1980)

! psycholopcal stress, TMI restart ,,,-.- . . split decision denies contsetions; C1J439,12
NRC 607 (1900)

treascnpta, free restart . . cartdied to NRC; LBP423,12 NRC 91 (1980)c.
TRANSCRIFT

Aue, vestart pw.f TMI, certified to NRC; L*8P-00L23,12 NRC 98 (1900)
inadequacy, poor - , ,' transcnpoon, prehearing corterance, "Previmoma! Order" beasd on

tramecript; LBP-80 22,12 NRC 55 (1900)
WATER

seactor water cleanup systess,2.206 potation den;ed DBM36,12 NRC 721 (1980)
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ALLENS CREBK NUCLEAR GENERATING STATION, Unit 1: Docket 50466 CP .-
-QN.[CONSTRUCTION PLRMIT; August 25, 1900; MEMORANDUM AND ORDER; AIAB409,12

NRC 37 (1980)
BAILLY GENERATING STATION, NUCLEAR I; Docket S367CPA [,

CONSTRUCTION PERMIT; August 7,1900; ORDER FOUJOWING SPEQAL PREHEARINC
CONFERENCE; LBP-80 22,12 NRC 55 (1980) AS!

BAILLY GENERATING STATION, NUCLEAR I; Docket S367, (Constructma Perunt Extension) 'N.
CONSTRUCTION PERMIT; November 20, 1900; DECISION: AIAS419,12 NRC 558 (1980) -\ -
CX)NSTRUCTION PERMIT AMENDMENT; December 24, 1900; MEMORANDUM AND OR- V

DER; LBP431,12 NRC 699 (1900) ?i'
BIO ROCK POINT NUCLEAR PLANT; Docket S155 OLA. (Sper! Fuel Pool Expanmon) --dC

OPERATING UCENSE AMENDMENT; September 12, 1980; MEMORANDUM AND ORDER yf e-:
ON NEPA REVIEW; LBP-8425 I2 NRC 355 (1980) 7 .!,

BIG ROCK POINT PLANT; Docket 54155, (10 CFR 2.206) '

s

SPECIAL PROCEEDINO; December 18, 1900; DIRECTOR'S DECISION UNDER 10 CFR ,d
2.206, DD-8434,12 NRC 711 (1980) -y |

SPECIAL PROCEEDING: Deceraber 18, 1900; DIRECTOR'S DECISION UNDER 10 C.F.R. # 'e
2.206; DD 80 35,13 NRC (1980) $$

' ' " ,,BLACK FOX STATION, Units I and 2; Dockets S$56, S$37

4 [jSPECIAL PROCEEDINO: September 22, 1900; MEMORANDUM ON CER11FIED QUES..-

TION: CLl4431,12 NFC 264 (1980) j
gMBLACK FOX STATION, Units I and 2; Dockets STN $4556, STN 54557

SPECIAL PROCEEDING; October 9,1900; MEMORANDUM AND ORDER ON CER11FIED y*MQUESTION: RETURN OF GE NUCLEAR REACTOR STUDY; CL1-00 35,12 NRC 409

BYRON NUCLEAR POWER STA110N, Units I and 2: Dockets 5045401 50455-OL
'.b,'(1980)
d

OPERATINO LICENSE; December 19, 1900; MEMORANDUM AND ORDER: LBP-0430,12 E ',
NRC 6G3 (1980) Q

CARROLL COUNTY $1TE; Dockets $54599,550400 tg f.
CONS 11tUCTION PERMfT; July 29, 1900; DECISION: AIAB401,12 NRC 10 (1980) m

r @4
COMANCHE PEAK STEAM ELECTRIC STATION, Units I and 2; Dockets 50445 01, 54446
OL
OPERATING UCENSE; July 3,1900: MEMORANDUM AND ORDEA; A1AB-599,12 NRC j [I

I (1980) ' Aj Qi

ANTITRUST; August 22, 1900; MEMORANDUM AND ORDER; ALAB400,12 NRC 32
,"f g -(1980) e

COMANCHE PEAK STEAM ELECTRIC STATION, Units I and 2; Dockets 50445 01, 54446 A2
OL n:
OPERATING LICENSE; November 24, 1900; MEMORANDUM AND ORDER, ALAB421,12 ,W

[YQNRC 570 (1980),
' DAVIS-BESSE NUCLEAR POWER STATION, Units 2 and 3; Dockets 50 500, 54 501 9

CONSTRUCTION PERMIT; December I,1900; MEMORANDUM AND ORDER; A1AB422, Cb
12 NRC 667 (1900) b

DIABLO CANYON NUCLEAR POWER PLANT, Units I and 2; Dockets $4275 OL,54323 OL N4
OPERATING UCENSE; July 15, 1900; MEMORANDUM AND ORDER; A1AB400,12 NRC ~j9

3 (1980) MM
OPERATING UCENSE; August 7,1900; MEMORANDUM AND ORDER; ALAB404,12 SQ

NRC 13 (1980) gf*
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DRESDEN STATION, Units 2 and 3 QUAD QTIES STATION, Units I and 2); Dockets $4237,
#54249, 54254, 54265, (10 CFR 2.206)

SPECIAL PROCEEDING; November 26, 1900; DIRECTOR'S DEQSION UNDER 10 CFR
2.206; DD-80 32,12 NRC 593 (1980)

DUANE ARNOLD ENERGY CENTER: Docket 50 331
OPERATING LICENSE; September 24, 1980; DIRECTOR'S DEQSION UNDER 10 CFR

2.206: DIMO-29,12 NRC 395 (1980)
EXPORT TO SOUTH KOREA: Docket XR-133,11400435

ORDER FOR MODIFICATION OF UCENSE; September 22, 1900; MEMORANDUM AND
ORDER; CLI-8430,12 NRC 253 (1980)

1A CROSSE BOILING WATER REACTOR: Docket 54409 SC 0
SHOW CAUSE; September 24, 1900; DEOSION; A1AB-614,12 NRC 347 (1980)
SHOW CAUSE: September 30, 1900; PREHEARING CONFERENCE ORDER GRANTING

REQUESTS FOR A HEARING AND CERTIFYING QUESTION TO APPEAL BOARD;
LBP-40 26,12 NRC 367 0900)

IA CROSSE BOIUNG WATER REACTOR; Docket $4409 SFP
SPECIAL PROCEEDING; October 29, 1900; MEMORANDUM AND ORDER; AIAB417,12

NRC 430 (1990)
SHOW CAUSE; November 17, 1900; MEMORANDUM AND ORDER; A1AS418,12 NRC

551 (1900)
MAINE YANKEE ATOMIC POWER STATION; Docket 50 309

SPECIAL PROCEEDING; July 29, 1900; MEMORANDUM AND ORDER; AIAB402,12
NRC 28 (1990)

MARBLE HILL NUCLEAR GENERATING STATION, Units I and 2; Dockets STN $0 546,
STN 54547
SPECIAL PROCEEDING: September 2,1980; DIRECTOR'S DEOSION UNDER 10 CFR

2.206; DD-4427,12 NRC 381 (1990)
MIDIAND PIANT, Units I and 2; Dockets $4329A, 54330A

ANT 111tUST; August 26, 1980; MEMORANDUM AND ORDER; AIAB41(L 12 NRC 39
(1980)

ANTIT1tUST; August 4,1900; MEMORANDUM AND ORDER: LBP-80 21,12 NRC di (1900),

MIDLAND PLANT, Units I and 2; Dockets 54329 OM A OL. 50 330 OM A OL
ORDER FOR MODIFICATION OF UCENSE; December 17, 1980; MEMORANDUM AND

ORDER: AIAB424,12 NRC 600 (1900)
MON 11 CELLO NUCLEAR GENERATINO PIANT, Unit I; Docket 50 263

OPERATING UCENSE; Septemtn 3,1900; MEMORANDUM AND ORDER AIAB411,12
NRC 301 (1990)

MONT1('FIIn NUCLEAR GENERATING PIANT, Unit I; Docket $4263
OPERATING UCENSE; November 24, 1980; MEMORANDUM AND ORDER, AIAS420,12

NRC $74 (1990)
NORTH COAST NUCLEAR PLANT, Unit 1: Docket $4376

CONSTRUCT 10N PERMIT; Angust II,1900; MEMORANDUM AND ORDER, ALAS 405,12
NRC 17 (1990)

OCDNEE/MCGUIRE: Docket 742623.OIA, (Amendment To Materials facessa, SNM 1773 for
Ocosee Nuclear Station Spent Feel Transportation and, Storage at McOmre Naclear Station)
OPERATING UCENSE AMENDMINr. October 31, 1980; INITIAL DEOSION: LBP-0428,

12 NRC 459 (1980)
OYSTER CREEK NUCLEAR GENERATING STATION: Docket 54219

SPECIAL PROCEEDING; September S.1980; MEMORANDUM AND ORDER, ALAS 412,12
NRC 314 (1980)

PALISADES NUCLEAR POWER FAOLITY; Docket 54255.OvPea
CVIL PENALTY; July 22, 1900; MEMORANDUM AND ORDER ON UCENSEE'S MOTION

TO CX)MPEL DISCI)VERY: A1J-441.12 NRC II7 (1980)
PERKINS NUCLEAR STATION, Units I,2 and 3; Dockets STN $4408, 54409, 54490 -

CONSTRUCT 10N PERMIT; Sepher 29, 1900; DECISION; ALAB415,12 NRC 350 (1980)
POINT BEACH NUCLEAR PIAN I, Unit 1 Docket $42664X), (Modecation of IJoense)

- ~ ' ' CDNFIRMA1 DRY ORDER; Newmber 4,1900; ORDER DENYING HEARINO; LBP-80 29,
.j. !. 12 NRC SGI (1900)

.,(_ j 4.. 4 POINT BEACH NUCLEAR PLANT, Unit 2: Docket $4301
,,7 y J>4 SPECIAL PROCEEDING; July 10,1900; DIREC1DR'S DECISION; DEM425,12 NRC 133
: .

(1980)3
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I I . - J POINT BEACH, Unit I; Docket 50 266
'

SPECIAL PROCEEDING: May 12, 1900; ORDER; CU-00 38,12 NRC 547 (1900)
SALEM NUCLEAR GENERAUNO STATION, Unit I; Dodet S2724)LA, t Fuel Fool)

OPERATING UCENSE AMENDMENT; October 27, 1980; INITIAL D N; LSP-80 27,
12 NRC 435 (1980)

SEABROOK STATION, Units I and 2; Dockets 2 443, 50 444
SPECIAL PROrFFntNO; Sepessaber 25, 1980; ORDER: CLI433,12 NRC 295 (1900)

SEABROOK STATION, Units I and 2; Docasts 50443, 50444
CX)NSTRUCTION PERMIT; Denessbar 9,1980; MEMORANDUM AND ORDER; ALAB423,

12 NRC 670 (1980)
SEQUOYAH NUCLEAR PLANT, Unit I; Docket S327, (10 CFR 2.206)

SPECIAL PROCEEDINO; October 8,1980; DIRECTOR'S DECISION UNDER 10 CFR 2.206;
DD40 31,12 NRC 519 (1980)

SHEFFIELD, ILUNOIS, IDW-LEVEL RADIOACTIVE WASTE DISPOSAL SITE; Docket 27 39
OPERATING UCENSF; August 12, 1900; DECISION AIAE406,12 NRC 20 (1980)
OPERATINO UCENSE; August 19, 1980; MEMORANDUM AND ORDER; AIAB407,12

NRC 29 (1900)
SKAGIT NUCLEAR POWER PROJECT, Units I and 2: Dockets S522 S523

CONSTRUCTION PERMIT; October 9,1980; ORDER: CU-00 M,12 NRC 407 (1980)
SOUTH TEXAS PROJECT, Units I and 2; Dodses 50498A,56499A

ANTITRUST; August 22, 1900; MEMORANDUM AND ORDER, A1AS408,12 NRC 32
(1980)

SPECIAL PROCEEDINO; September 22, 1900; MEMORANDUM AND ORDER; C2J-00 32,12
NRC 281 (1990)

KT. LUQE NUCLEAR POWER FIANT, Unit 2: Docket 2309 CP
CONSTRUCTION PERMIT; July 30, 1980; DECISION: AIAB403,12 NRC 30 (1980)

ST. LUC 2E NUCLEAR POWER PLANT, Unit 2; Docket 50 389, (10 CFR 2J06)
CONSTRUCTION PERMIT; Novesaber 28, 1980; DIRECIDR'S DECISION UNDER 10 CFR

2.206; DD 80 33,12 NRC 593 (1900)
SPECIAL PROFFFn[NO; n.r===we 12,190&, MEMORANDUM AND ORDER; CU4041,12

NRC 650 (1900)
OPERATTNG UCENSE Docsamber 18, 1900; MEMORANDUM AND ORDER; CU-OS42,12

NRC 654 (1900)
SUSQUEHANNA STEAM ELECTRIC STATION, Units I and 2; Dodate S387,50 388

g OPERATING UCENSE; her 23,1900; DECISION; AIAS413,12 NRC 317 (1980)
,

THREE MILE ISLAND N R STATION, Unit I: Docket S209, (Rassart)
SPECIAL PROCEEDINO;; CERT 1F1 CATION TO THE COMMISSION ON PSYCHOtJOGICAL

DISTRESS ISSUES; CU-00 39 APPENDIX A,12 NRC 607 (1980)
SPECIAL PROCEEDINO; August 15, 1980; MEMORANDUM AND ORDER; CLI-8043,12

NRC 665 (1900)
THREE MILE ISIAND NUCLEAR STATION, Unit I; Dodet S209

SPECIAL PROCEEDING: August 8,1900; CERTIFICATION TO THE COMMISSION; LSP-
00 23,12 NRC 91 (1900)

THREE MILE ISLAND NUCIIAR STATION, Unit I; Docket 50 209, (Researt)
SPECIAL PROCEEDINO; n.a.-6,5,1980; MEMORANDUM AND ORDER; CU-0439,12

NRC 607 (1980)
THREE MILE ISLAND NUCLEAR STATION, Unit 1: Dodet PR SC (44 FR 75167)

SPECIAL PROCEEDINO; n w,5,1900, MEMORANDUM AND ORDER; CU-044(L 12
NRC 636 (1980)

'

TROJAN NUCLEAR PLANT; Docket 54344-SP
SPECIAL PROrFFnINO; July ll,1900; INITIAL DECISION: LDP-80WI,12 NRC 77 (1980)

j
OPERATING UCENSE: A 13, 1980; DIRECTOR'S DECISION UNDER 10 CFR 2J06;

DD40 26,12 NRC 105 (I
SPECIAL PROCEEDING: August 13, 1900: DENIAL OF FirTTT10N FOR RULEMAKINO;

DPRM-001,12 NRC 109 (1900),1 -

~ , = . . .
..

TURKEY POINT P1 ANT, Unit 3; Dodet S2507. .

*

c < v SHOW CAUSE: September 18, 1900; DIRECTOR'S DECISION UNDER 10 CFR 2.206; DD-
NF .? 00 28,12 NRC 3t4 (1900)

.

y '~ %,
TYRONE ENEROY PARK, Unit I; Docket RM S7

- SPPCIAL PROCEEDINO; Noveenber 17, 1980; DECISION; QJ40 37,12 NRC (1980)
.
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' UCLA RESEARCH REACTUR; Docket n142
OPERATING LICENSE; September 24, 1900; DIRECTOR 4 DECISION UNDER 10 CFR

2.206; DIMO 30,12 NRC 401 (1980)
VERMONT YANKEE NUCLEAR POWER STATION: Docket 5427I

SPECIAL PROCEEDING: December 29, 1900; DIRECTOR 1 DECISION UNDER 10 CFR j

2.206; DIM 436,12 NRC 721 (1900)
WILLIAM H. ZIMMER NUCLEAR STATION: Docket 54354 OL

OPERATING LICENSE; July 2,1900; MEMORANDUM AND ORDER RULINO ON CDN-
TENTIONS OF ZAC ZACK; LBP4419,12 NRC 67 (1980)

e OPERATING LICENSE August 20, 1900; MEMORANDUM AND ORDER DENYING MO.
TION TO ADMIT ADDITIONAL CONTENTIONS; LDP-0424,12 NRC 95 (1900)

WILLIAM H. ZIMMER NUCLEAR STATION; Docket 50 350 OL
OPERATING LICENSE: Demeber 24, 1900; MEMORANDUM AND ORDER; L3P-0432,12

NRC 704 (1980)
ZION STATION, Units I and 2; Dockets 50-295,54304,(Storage Pool Modafation)

SPECIAL PROCEEDINO; October 2,1900; DECISION; ALAB416,12 NRC 4l9 (1900)
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