The Commiseioners

FROM William C. Parler
General Counsel
James M. Taylozr
Executive Director for Operations

SUBJECT : ISSUANCE OF FINAL RULE REINSTATING NONPROFIT
EDUCATIONAL EXEMPTION AND DENIAL OF PETITION FOR
RULEMAKING

-

o obtain Commigesion approval for issuance in the Federal
Register of two related user fee notices which would 1) reinstate
the axemption from fees for nonprofit educational institutions
and 2) deny a petition for rulemaking filed by the American
Coilege of Nuclear Physicians (ACNP) and Society of Nuclear

Medicine (SNM) requesting Commission action on a number of user
fee issues. The two draft noticese have been submitted to the
Commission in a single package because of their interrelaticnship
on the issues of fees and, more specifically, generic exemptions
from fees.

DO

In the final FY 1993 fee rule, the Commission revoked its annual
fee exemption for nonprofit educational institutions. Following
that a-nicn, the Commission began to reevaluate its decigion in
response to concerns raised by colleges and universities.
Simultanecusly the Commission received a petition for
reconsideration of the revocation, filed by a number of affected
educational institutions.

On Cepfomber 29, 1593 (58 FR 50859), the Commission granted the
petition for reconsideration and issued for public comment a
proposed rule reinstating the exemption (Attachment 1). The

Commission received over 200 comments on its proposed rule, the
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majority from colleges and universities in favor of reinstating
the exemption.

The final rule (Attachment 2) would reinstate the exemption for
nonprofit educational institutions, based largely on the comments
received as well as the sta’if’'s own examination of the issue.

The primary concept on which the educational exemption is based
is that educational institutions perform basic research and
produce pure knowledge that is a "public good" in an economic
sense. This is suppcrted by a memorandum (Attachment 3) prepared
by an NRC economics consultant which discusses the theories of
"externalized benefits" and "public goods."

The petition for rulemaking was submitted by the American College
of Nuclear Physicians and the Society of Nuclear Mudicine in
February 1952. The two petitioners requested more lenient
treatment for medical licensees under the NRC’s 100 percent
recovery regime due to increases in fees as a result of that
statutory mandate. Among their requests were 1) an exemption for
all medical procedures performed in a nonprofit institution;

2) more particularized exemption criteria; 3) a sliding fee scale
based on the size of the facility; and 4) a greater voice for
licensees in the NRC’'s decisionmaking process with regard to
adoption of new regulatory programs.

The Commission requested public comment on the petition in
October 1992. Nearly 100 comments were received, the majority
from medical licensees in favor of granting the petition. 1In its
Federal Register notice reguesting comment, the Commisgsion stated
that the petition and accompanying comments would be considered
in the context of the agency’s continued implementation of
OBRA-90, as amended.

The staff proposes (Attachment 4) that the petition for
rulemaking be denied for a number of reasons. This proposal
continues the existing Commission policy of rarely granting
exemptions, as exempting licensees will result in other licensees
paying those costs. In the case of the requested nonprofit
medical exemption, the notice explains that medical treatment
like that described in the petition is a private and not a public
good, by contrast to the pure knowledge produced and disseminated
by educational institutions. For FY 1993, medical licensees were
assessed $15 million in fees. If an exemption were granted,
these fees would have to be assessed to other NRC licensees. As
for the other policy changes requested by petitioners, more
particularized exemption criteria are unnecessary, since
exiosting fee regulations already provide criteria for granting
exemptions to medical and other materials licensees. The reasons
for not adopting a sliding fee scale or giving licensees a
greater role in NRC regulatory development remain the same as
those given in earlier fee rulemakings.
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The Commission should complete its review of these ¢ocuments and
affirm their recommendations at an early date. Congressional
hearings on user fees are currently scheduled for March 9, 1994.

RECOMMENDATIONS :

» Approve the enclosed final rule reinstating the annual fee
exemption for nonprofit educational institutions

* Approve the Federal Register notice denying the ACNP/SNM
petition for rulemaking

» Note that

(1) Congress will be informed of these actions (see Draft
Letter to Congress at Attachment 5)

(2) A copy of the petition denial will be sent tc
petitioners (see Draft Letter to Petitioners at
Attachment 6)

(3) A draft public announcement will be issued (see Draft
Public Announcement at Attachment 7)

JANTIO: =/

William C. Parler
General Counsel

P

ecutive Director
- for Operations

Attachments:

Proposed Nonprofit Educational Exemption Rule
Final Nonprofit Educational Exemption Rule
Memorandum from Economic Consultant

Denial of Petition for Rulemaking

Draft Letter to Congress

Draft Letter to Petitioners

Draft Public Announcement
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Commissioners' comments or consent should be provided directly
to the Office of the Secretary by COB Friday, March 4, 1994.

Commission Staff Office comments, if any, should be submitted
to the Commissioners NLT Friday, February 25, 1994, with an
information copy to the Office of the Secretary. If the paper
is of such a nature that it requires additional review and
comment, the Commissioners and the Secretariat should be
apprised of when comments may be expected.

This paper is .entatively scheduled for affirmation at an Open
Meeting during the Week of March 7, 1994. Please refer to the
appropriate Weeily Commission Schedule, when published, for a

specific date and time.

DISTRIBUTION:
Commissioners
0OGC

OCAA

0IG

o1P

OCA

OPP

REGIONAL O FICES
EDO

ACRS

ACNW

ASLBP

SECY




ATTACHMENT 1



Federal Register / Vol. 58, No. 187 / Wednesday, September 29, 1093 / Proposed Rules

Regulatery Flexibility Certification

As required by the Regulatory
Flexibility Act of 1980 (5 U.S.C. 605(b)),
the Commission certifies that this rule,
if adopted, will not have a significant
sconomic impact on 8 substantial
pumber of small entities. The proposed
rule sets forth the time frame within
which a person other than an applicant
must file 8 request for 8 hearing in a
licensing proceeding held under the
informal gmdum set forth in 10 CFR
pert 2, subpart L. The proposed rule. by
itself, does not impose any obligations
on regulated entities that may fall
within the definition of “small entities”
ss set forth in section 601(3) of the
Regulatory Flexibility Act, or within the
definition of “‘small business™ as found
in section 3 of the Small Business Act,
15 U.S.C. 632, or within the small
business size standards contained in 13
CFR part 121

Backfit Analysis

This proposed rule does not involve
any new provisions which would
impose backfits as defined in 10 CFR
50.109(a)(1). Accordingly, no backfit
analysis pursuant to 10 CFR 50 109(c) is
required for this proposed rule.

List of Subjects 10 CFR Part 2

Administrative practice and
procedure, Antitrust, Byproduct
material, Classified information,

nvironmental protection, Nuclear
materials, Nuclear power plants and
reactors, Penalty, Sex discrimination,
Source material, Special nuclear
material, Waste treatment and disposal.

For the reasons set out in the
preamble and under the suthority of the
Atomic Energy Act of 1954, as smended;
the Energy Reorganization Act of 1974,
as amended. and 5 U.S.C. 553, the NRC
is proposing to adopt the following
amendments to 10 CFR part 2

PART 2—RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS

1. The authority citation for part 2
continues io read as follows

Authority: Secs. 161, 181, 68 Stat. 948,
353, as amended (42 US.C 2200 2231); sex.
191, as amended, Pub. L. 87-615, 76 Stat. 409
(42 USC. 2241); 92 201, 88 Stat 1242, a8
amended (42 USC 5841). 5 U SC 552

Section 2.101 also issued under secs. 53,
62, 63, 81, 103, 104, 105, 68 Stat 930, 932,
913, 935, 936, 937,938, as amended (42
U.S.C 2073, 2082, 2093, 2111, 2133, 2134,
2115); sec. 114(6), Pub. L. 97425, 96 Stat.
2713, as amended (42 U.S.C 10134(1). sec
102. Pub. L. 91-190, 83 Stat 853, as amended
(42 US.C 4332); sec. 301 B8 Stat. 1248 (42
USC 5871). Sections 2 102, 2.103, 2.104,
2,105, 2.721, also tssued under secs. 102,
103, 104, 105, 183, 186, 68 Stal. 836, 937,

W38, 954, 955 e amended (42 U.S.C. 2132,
2133, 2134, 2135, 2233, 2239). Section 2.104
also issued under sec. 193, Pub. L 101-575,
104 Stat. 2835 (42 US.C 2243). Section 2.108
also issued under Pub. L. 97-415, 96 Stat.
2073 (42 U.8.C. 2239). Sections 2.200-2.208
also issued under secs. 161 b, |, 0, 182, 186,
234, 68 Stat. 948951, 955, B3 Stat. 444, a8
amended (42 U.S.C. 2201 (b, (i), (0), 2236,
2282): sec. 206, 88 Stat. 1246 42USC
5846). Sections 2.600-2.606 also issued
under sec. 102, Pub. L. 91190, 83 Stat. 853,
as amended (42 U.S.C. 4332). Sections
27008, 2.719 also issved under 5 US.C. 554
Sections 2.754, 2.760, 2.770, 2.780 also
jssued under 8 U.8.C. 557. Section 2.764 and
wable 1A of appendix C also issued under
secs. 135, 141, Pub, L. 97-425, 96 Stat. 2232,
2241 (42 USC 10185, 10161). Section 2.790
also issued under sec. 103, 68 Stat. 936, as
amended (42 U.5.C. 2133) and 5 US.C 552.
Sections 2.800 and 2.808 also issued under
% U 5.C. 883, Section 2.809 also issued under
8 1.8.C 553 and sec. 29; Pub. L. 85256, 71
Siat. 579, as amended (42 U.S.C. 2039).
Subpart K also issued under sec. 189, 68 Stat,
955 (42 U.S.C 2296) sec 134, Pub. L. 97~
425, 96 Stat. 2230 (42 U.8.C 10154). Subpart
L also iesued under sec. 189, 68 St 855 (42
U.S.C 2239) Appendix A also issued under
sec. 6, Pub. L. 91-560, 84 Stat. 1473 (42
U.SC 2135).

2. In § 2.1205(c), introductory text is
republished and paragraph (c)(2) is
revised 1o read as follows:

§2.1208 Mw.mg:mm
eove 10 Intervens.

{c) A person other than an applicant
shall file s request for & hearing
within-—

12) If a Federal Register notice is not
published in accordance with paragraph
{<}(1) of this section, the earliest of—

(i) Thirty (30) days after the requestor
receives actual notice of a pending
application, or

(ii) Thirty (30) days afier the requestor
receives actual notice of an agency
sction granting an application in whole
or in part, or

(iii) One hundred and eighty (180)
days after agency action granting an
spplication in whole or in part.

Dated st Rockville, Maryland, this 23rd dey
of Septeruber, 1993.

For the Nuclear Regulatory Commission.
Samuel . Chilk,

Secretory of the Commussion.
[FR Doc. 9323835 Filed 9-28-03; 8:45 am|
BLLNG CODE TH80-01 F

10 CFR Part 171
FIN 3150-AEBD

Restoration of the Generic Exemption
From Annual Fees for Nonprofit
Educational institutions

AGENCY: Nuclear Regulatory
Commission.
ACTION: Proposed rule

SUMMARY: On July 20, 1003, the Nuclear
Regulatory Commission (“NRC™ or
“Commission") published a final rule
establishing annual fee schedules for its
licensees for fiscal year 1993. The final
rule eliminated a generic exemption
from annual fees previously spplicable
to nonprofit educational institutions
{educational exemption). Following
publication of this rule, the Commission
received 8 petition for reconsideration
requesting reinstatement of the
educational exemption. The
Commission views the petition es 8
est to conduct 8 new rulemaking to

amend the final rule by restoring the
exemption. The Commission grants the
request for a new rulemaking. The new
rulemaking reconsiders whether
nonprofit educational institutions
should receive s generic exemption
from annual fees. The Commission
requests public comment on that
guestion. The rulemaking proceeding
will address no other annual fee
question.
DATE: Comment period expires Octoh
20, 1993. Comments received after tl
date will be considered if it is practical
10 9o 50, but the Commission is eble to
assure consideration only for comments
received on or before this date.
ADDRESSES: Submit written comments
10: Secretary. U.S. Nuclear Regulstory
Commission, Washington, DC 20555,
Attn: Docketing and Service Branch.

Deliver comments to: 11555 Rockville
Pike, Rockville, Maryland 20852,
between 7:45 a.m. and 4:15 p.m. Federal
workdays. (Telephone 301-504-1966.)

Copies of comments received may be
examined and copied for a fee at the
NRC Public Document Room, 2120 L
Street NW., (Lower Lavel) Washington,
DC 20555.
FOR FURTHER NFORMATION CONTACT:
L. Michael Rafky, Office of the General
Counsel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
telephone 301-504-1608.

SUPPLEMENTARY INFORMATION:
1. Background.

I Section by-section analysis.

{11, Environmental impact: categorical
exclusion.

V. Paperwork reduction act staterment.

V. Regulstory sonlysis
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Vi latory flexibility analysis,
vil .l‘.':kﬁl scalysis.

1. Background :

On July 20, 1993 the Commission
Fublishod its final annuai fee rule for

Y 1993 (58 FR 38666). The final rule
principally set out the Commigsion's fee
schedules for FY 1993, but it also
discussed in some detail the 3-2
Commission decision to revoke a
generic exemption previously
applicable to nonprofit pducational

institutions. A court of ap(reah decision,
necessitated

issued in March 1993, ha

the Commission's rethinking of the
educational exemption. See Allied-
Signal, Inc.v. NRC. 988 F.2d 146 (D.C.
Cir. 1993). That decision cast doubt on
the NRC's stated rationale—which
included 8 purported inability to " pass
through” costs—{or exempting
nonprofit educational institutions from
annual fees. .

In reaction to the court decision, the
Commission initially proposed to mtain
the educational exemption, but with a
fresh rationale. In its proposed FY 1993
annual fee rule, the Commission
requested comments on retaining the
exemption, and asked specifically for
comments on the court's suggestion that
perhaps the exemption could be
justified if “education yields
exceptionally large externalized benefits
that cannot be captured in tuition or
other market prices.” 988 F.2d at 151
The Commission also requested
comments on whether the exemption
should be revoked.

Following the close of the comment
period, the Commission faced s
dilemma. It remained committed to the
value of nuclear education and related
research as a policy matter, but it had
received only & few comments, and
cursory ones at that, supporting a
continued generic exemption.
Additionally, some NRC licensees had
submitted comments requesting
sbandonment of the exemption
altogether or a more equitable spread of
its costs to all licensees. Still other
Commenters urged that the exemption
be retained, but that it be expanded to

include various other licensed activities.

After considering the material before
it, 8 split Commission, by a 3-2 vote,
“reluctantly concluded that in view of
the court decision and the
administrative record developed during
the comment period it cannot justify a
generic ‘educational’ exemption for FY
1993" (58 FR 38668-69). Therefore, the
Commission informed formerly exempt
nonprofit educational institutions that
they would have to pay annual fees
beginning in FY 1993. The Commission
did point out that many of these

institutions might be sble 0 make
individualized showings of financial
hardship and externalized bemefits
sufficient to ustif » * iC interest
exemption under 10 171.11(b) (58
FR 38669). The two disseating
Commissioners took the view that the
Commission should continue in force
the genenc educational exemption (58
FR 36875).

Almost immediately the Commission

receiving letters from many

colleges and universities protesting the
change in its longstanding policy. y
of these letters were sent as comments
regarding the Commission's concurrent
fee policy study now being conducted
as required by the Energy Policy Act of
1992 (58 FR 21116). In these letters and
comments (available in the NRC Public
Document Room (“PDR")), educational
institutions described the “‘extemalized
benefits” derived from their p
and the problems crested by the new
annual fees, including the prospect of
major cuthacks in nuclear education.
Some licensees also pointed out that
their programs were already heavily
subsidized by the Federal government
(in particular by thé Department of
Energy). precisely because the gmma
were not sustainable absent public
seclor support.

The Commission also received a
formal petition for reconsideration of
the FY 1993 final rule with the aim of
restoring the nonprofit educational
exemption. See Petition for
Reconsideration of Final Rule (July 30,
1983). In this petition for
reconsideration (which is being
published as an appendix 1o this
proposed rule), a number of former| y
exempt colleges and universities
asserted with some specificity a number
of benefits that educational institution
research reactors provide to both the
nuclear industry and the public at large.
Prominent was the continued training of
nuclear scientists and engineers
(petition at 3-4). The petitioners also
stated that nuclear technology was used
in fields as varied as medicine, geology,
archaeology, food science and textiles
and that the public additionally
benefitted from people who could
provide knowledgeable opinions on
nuclear topics, as well as from tours of
research reactors (petition at 4-5).

The petiticoers went on to argue that
education provides significant
“externalized benefits" warranting
public subsidy. They cited a lotter from
economist Alfred Kahn (also available
in the attached sppendix) stating that
the knowledge generated by university-
related research is itself a public good
that cannot be quantified using market
indices (petition at 6-7). Mr. Kahn's

——— o d—
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letter argues that it is “inefficient” and
“socially and economically
undesirable” to charge peaple for sccess
to pure knowledge, because the benefits
of that knowledge “are largely
ungndicublc." Letter from /\lfred Kahn
to Shirley Egan, Associate University
Counsel, Cornell University (July 15,
19493).

The petitioners also stressed the harm
10 university nuclear programs as a
result of the newly imposed annual fees
(petition at 8-9). Using Comell
University's nuclear p m as an
example, they asserted that Federal
grants (in addition to those already
provided) might be to meet
the additional costs of NRC annual fees
(petition at 9-10). Finally, the
petitioners argued that the
Commission's longstanding exemption
for nonprofit educational institutions
was rooted in sound policy, and that
reinstating the exemption would be
consistent with the already extensive
direct Federa! funding provided many
college and university licensees
(petition at 12-13).

In August, while the petition for
reconsideration was under
consideration, the Commission
undertook an effort of its own to
develop guidance for considering
individua! “public interest" exemption
requests by colleges and universities. As
part of this effort, the NRC staff visited
8 number of colleges and universities to
learn more about their educational
activities and the benefits of non-power
reactors and the use of nuclear materials
in education programs. The Commission
conciuded thai the new annual fees
($62,100 for each research reactor
license: lesser amounts for sach
materials license) would jeopardize the
educational and related research
benefits provided by & number of
colleges and universities.

As a result of the new and more
detailed information and arguments
developed in the petition for
reconsideration and in the other sources
described above, and afier carefi:
reflection, the Commission now is
inclined to return to its previous
practice of exempting nonprofit
educational institutions from annual
fees. The Commission therefore grants
the petition for reconsideration of the
FY 1993 final rule and now proposes to
exermnpt nonprofit educational
institutions from annual fees. The
Commission does not intend 1o create
any other generic exemption categories
in this rulemaking,

The Commission does not propose
lightly this further shift in o policy that
has already gone through & major
change in a short time. The Commission
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was sharply divided from the outset on
the wisdom of eliminating the generic .
educational exemption. New -
information and fresh thinking have
persuaded the entire Commission that
restoration of the exemption reflects a
sound policy choice that avoids placing
in jeopardy veluable educational
resources that are indispensable to the
nuclear industry, 10 numerous other
educational activities, to the NRC itself
and to the public at large.

The Commission solicits public
comment on its proposed rule that
would restore the exemption. Comments
on other annual fee issues will not be
entertained in connection with this
:roposod rule. The Commission already

as received some information on the
“externalized benefits” of non-power
reactors and the use of licensed nuclear
materials in various educational
activities end related research at
colleges and universities. However, the
Commission is interested in more data
on the benefits of 1an-power reactors
and the use of licensed nuclear
materials in education in its broadest
sense, in the expectation that more data
may well substantiate the argument in
the petition for reconsideration that
non-power reactors and the use of
licensed nuclear materials in
educational activities are prime
examples of activities that provide
“externalized benefits” warranting
public support.

The Commission expects commenters
10 address the “externalized benefits”
question by providing data on (but not
limited to) the size and subject areas of
classes using licensed material in
studies or research, the number of
faculty and students using licensed
material in their studies or research, the
type and availability of work for
graduates of nuciesr programs and other
programs in which licensed nuclear
materials are used, and the relation
between education and research in
institutions of higher learning. The
Commission has particular interest in
comments on the extent to which the
benelits of nuclear education and other
programs using licensed nuclear
materials (not simply education in
general) are “eternalized” and would
not be produced by market forces. The
Commission would appreciate detailed
information on the many non-nuclear
fields of study that use licensed nuclear
material in the course of educating their
students. The Commission has received
some informetion in letters addressing
the fee policy study required by the
Energy Policy Act of 1992 described
above, but more data is needed for the
Commission's deliberations

This notica, of course, does not
represent a final Commission decision
to reinstate the educationa) exemption,
but simply the Commission's pro
resolution of the question based on its
current best information and best
thinking. But, with the Commission
proposing to restore a generic '
exemption, it is not for
formerly exempted educations)
licensees to apply for individual public
interest exemptions. Therefore, the
Commission requests nonprofit
educational licensees not 1o sewek such
exemptions et this tine, If after
reconsideration, the { .ommission
decides that it cannot justify a generic
exemption it will provide educational
licensees ample time to seek individual
exemptions. Commission will hold
in abeyance all individua! exemption
requests it already has received xom
educational licensees,

The issue of refunds to nonprofit
educational licensees who may have
paid the FY 1993 annual fee will be
addressed, if applicable, in the final
rule. Nonprofit educational licensees
who have requested termination,
downgrade, possession-only or
combined licenses 1o avoid the FY 1993
annual (ee will be advised accordingly
what aciion, i any, is needed if they _
choose (o rescind those applications as
# result of this proposed rulemaking.

There is one final point warranting
clarification. The FY 1993 final rule
sliminating the educational exemption
mdicated that, because of the remand
from the court of agp«ls. the
Commission would issue new fee
schedules retracting the exemption for
FY 1991~92 and offer appropriate
refunds. The Commission now proposes
not 10 issue revised fee schedules
reflecting retraction of the educational
exemption because of its inclination to
restore the exemption. Commenters, if
they choose, may address this point.

As the final rule made clear (58 FR
38669), the Commission did not intend
retroactively to charge fees to nonprofit
educational institutions for FYs 1991-
92, but did intend to make refunds to
those licensees (power reactors) that
made up the shortfall in 100 percent fee
recovery created by the educational
exemption. Should the Commission
restore the exemption, however, no new
fee schedule for FYs 1991-92 will be
necessary and no rel inds will be made.
On the other han.” *wcause of the
timing of this recor.sideration
proceeding and if the Commission
reinstates the educational exemption, no
licensee will be assessed additional fees
to make up any shortfall created for FY
1993. For future fiscal years, however,
the Commission will recover from other

liwensens the shortfall resulting from the
educational exemption, pursuant (o its
current statutory mandate to recover 100
percent of its budget.

I1. Section-by-Section Analysis

Section 171.11  Exemptions

Paragraph (a) of this section is
amended g{ adding nonprofit
educational institutions, as defined in
§171.5, 10 the list of those entities
exempted from annual fees by the
Commission. A discussion of this
change in fee policy is found in Section
1 of this proposed rule.

1. Environmental Impact: Categorical
Exciusion

The NRC has determined that this
propuosed rule is the type of action
described in categorical exclusion 10
CFR 51.22(c)(1). Therefore, neither an
environmental assessment nor an
environmental impact statement has
been prepared for the proposed
regulation.

IV. Paperwork Reduction Act
Statement

This proposed rule contains no
information collection requirements
and, therefore, i not subject to the
requirements of the Paperwork
Reduction Act of 1980 (44 U.S.C 350

et seq.).
V. Regulatory Analysis

With respect 1o 10 CFR part 171, on
November 5, 1990, the Congress passed
Pub. L. 101-508, the Omnibus Budget
Reconciiiation Act of 1990 (OBRA-90).
For FYs 1991 through 1995, OBRA-90
requires that approximately 100 percent
of the NRC budget suthority be
recovered through the assessment of
fees. To accomplish this statutory
requirement, on July 20, 1993 (58 FR
38666), the NRC, in sccordance with
§171.13, published in the Federal
Register the final amount of the FY 1993
annual fees for operating reactor
licensees, fuel cycle licensees, materials
licensees, and holders of Certificates of
Compliance, registrations of sealed
source and devices and QA program
approvals, and Government agencies
OBRA-90 and the Conference
Commitiee Report specifically state
that—

(1) The annual fees be based on the
Commission's FY 1992 budget of $540 0
million less the amounts collected from
part 170 fees,and the funds directly
appropriated from the NWF to cover the
NRC's high level waste program:

(2) The annual fees shall, to the
maximum extent practicable, have a
reasonable relationship to the cost of
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latory services provided be the List of Sebjects in 30 CFR Part 171 104 c. of the Atomic Energy Act of 1954
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(3) The annual fees be assessed to . Holders of cartificates, registrations, ard 'h“m"dPW" level of 10 megawntts ar

those licensees that the Commission. in
its discretion, determines can fairly,
equitably, and practicably cantribute to
their payment.

Therefore, when developing the
annual fees for operating power reactors
the NRC continued to consider the
various reactar vendors, the types of
containment, and the location of the
Opersling power reactors. The annual
foes for fuel cycle licensees, materials
licensees, and holders of certificates,
registrations and approvals and for
licenses issued to Government agencies
take into account the type of facility or
approval and the ciasses of the
licensees.

10 CFR part 171, which established
annual fees for operating power mectors
effective October 20, 1986 (51 FR 33224
September 18, 1986), was challenged
and upheld in its entirety in Flonda
Power and Light Company v. United
Stotes, 846 F.2d 765 (D.C. Cir 1988),
cert. denied, 490 1.S. 1045 (1989).

10 CFR part 171, which established
fees based on the FY 1989 budget, were
also legally challenged. As s result of
the Supreme Court decision in Skinner
v. Mid-American Pipeline Co., 109 . C1.
1726 (1989), and the denigl of certiorari
in Florida Power and Light, sl of the
lawsuits were withdrawn.

The NRC's FY 1991 annual fes rule
was largely upbeld recently by the D.C.
Circuit Court of Appeals in Allied
Signal v. NRC.

V1. Regulatory Flexibility Analysis

As required by the Regulatory
Flexibility Act, 5 U.S.C. 605(b). the
Comriisrion centifies that this proposed
rule. if adopted, will not have a
significant economic impact on a
substantial number of small entities
The proposed rule affects about 110
operating power reactors which are not
considered to be small entities

VII. Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR 50.109, does not
apply 1o this proposed rule and that &
backfit analysis is pot required for this
proposed rule. The backfit analysis is
not required because these amendments
do not require the modification of or
additions to systems, structures,
components, or design of a facility or
the J::i approval or manufacturing
liconse ro‘} e facility or the procedures
or organization required to design,
canstruct or operate a facility,

spprovals, ntargovernmental relations,
Non-pa t ties, Nuclear
matel'hi’:.n;I powaer plants and
reactors, Source material, Special
nuclear material.

For the reasans set out in the
preamble and under the sutharity of the
Atomic Energy Act of 1654, as amended,
and 5 U.5.C. 553, the NRC is proposing
to adopt the foilowing amendments 1o
10 CFR part 171,

PART 171--ANNUAL FEES FOR
REACTOR OPERATING LIC

AND FUEL CYCLE LICENSES AND
MATERIALS INCLUDING
HOLDERS OF CERTIFICATES OF
COMPLIANCE, REGISTRATIONS, AND
QUALITY ASSURANCE . ROGRAM
APPROVALS AND GOVERNMENT
AGENCIES LICENSED BY THE NRC

1. The authority citation for Part 171
is revised to read as follows:

Authority: Sec. 7601, Pub. L. 99-272, 100
Stat. 146, as amended by sec. 5601, Pub. L.
100-203, 101 Stat. 1330, as amended by Sec.
3201, Pub. L 101-239, 103 Stat. 2106 as
amended by sec. 6101, Pub. L. 101508, 104
Stat 1388, (42 USC 2213); sec. 301, Pub, L.
92-314. 86 Stat. 222 (42U 8C 2201 (w )} wec.
201, 88 Stal. 1242 s amended (42 U.S.C.
5841); sec. 2903, Pub. L. 102486, 106 Stat.
3125, (42 US.C 2214 note).

2.1n §171.11, parsgraph (a) is revised
to read as follows:

§17in Exemptions.

(a) An annual fee is not required for:
(1) A construction permit or license
applied for by, or issued 10, a nanprofit
educational institution for a production

or utilization facility, other than a
power reactor, or for the on and
use of byproduct material, source
material, or special nuclear material,
This exemption does not apply to those
byproduct, source, or special nuclear
material licenres which authorize:

(1) Human v se;

(il) Remunerated services to ot r
persons;

(iii) Distribution of byproduct
material, source material, or special
nuclear material or products containing
byproduct material, sourve material, or
special nuclear material; ar

(iv) Activities performed under s
Government contract.

(2) Federally owned research resctors
used primarily for educational training
and academic research purposes. For
purposes of this exemption, the term
research reactor means a nuclear resctor
that-—

(i} 1s licensed by the Nuclear
Regulatory Commission under section

less; an

(ii) 1f so licensed for operation at &
thermal power level of more than 1
megawatt, does not contain-—

(A) A drculaﬂniloop through the
core in which the licensee conducts fuel
experiments;

J A liquid fuel loading; or

(C) An experimental facility in the
core in excess of 16 square inches in
cross-section

Dated at Rockville, MD, this 234 day of
September 1093,

For the Nuclear Regulatory Commission,
Samuel J. Chilk,
Secretary of the Cammission.
Appendix Te Rule—Petition of
Reconsideration of Fiaal Rele

1 Introduction

The Nuclear Regulatory Comumission
[“NRC" or “Commission™) has long
exempted nonprofit educational institutions
from peying annual fees ' Although the
Commission tradit . hally ustified this
exemption on the g. ounds that collbges end
universities could not readily pass the cost of
the foes on to students through tuition and
other . @ recent federal court decisian
questioned this rationale.# The court
explained, however, that the externalized
benefits of education potentially supparted
such an exemption »

Altbough the Commission at first defended
its educationsl exem in 8 rulemaking
oroceeding prom by the court's decision,
it sbandoned the exermption in the fin)
version of its annual fee rule.+ Petitioners
conundduut in so dtlaln‘ the Commn;:ion
ared and respectfully request that ¢
Commission reconsider its ruling and
reinstate the exemption for nonprofit
educational licensees »

II. The Allied-Signal Count Clearly Invited the
Commission To Grant an Exemption to
Educational Institutions

Although the decision in Allied-Signal,
Inc. v. U.S. Nuclear latory Comm’n, 986
F.2d 146 (D.C Cir. 1993), compelled the
Commission to reconsider its exemption of
nooprofit educational fecilities, the court
suggested a valid reason for exempting

' See 10 CFR 171.11(a) (1993),

* See Allied Signal, tne. v. U.8. Nucleor
Fregulatory Comm'n, 988 ¥.2d 146 (D.C. Cir 1993),
discussed in section [} infro.

2id a1 151 section 1 infre.

*FY 1991 and 1992 Final Rule Implemanting the
U.S Coun of Appeals Decision and Revision of Fee
Schedulme. 100% Fee Recovery. FY 1943, 58 FR
38666, 3866869 (Nuciear Regulatory Comm'n, July
20, 19%3) (“Final Rule™).

* Petitioner Cormnel] University has submited
similar comments supporting the exemption in
response to the Commission's fee policy review. See
Latter from N. Scot 1o Secretary and
C«nnmlu)nonm in reaponae 1o RIN 2150-AES4 QOuly
16, 1993).

AAA.n‘“~ "’
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sducetional resctor licensees from somuel
foes. The court merely asked the NRC o
marshal & rationale based on “externslized
benefits” of sducation “that cannot be
aaptured in heition or other market prices *
Id #1151, lodeed, the Allied-Signal court
explained that “there is at Jeast & sarious
possibality” that the Commission can
“substantiate” such an exemption. jd

In its Final Rule, however, the Commission
“miswed an ofhortunity to consider sericusly
the classic ‘externalized benefits’ argument”

posed by the court ¢ While Petitioners
Elwn thet the Commission should have
decided 1o comtinue the axemplion st issue
and should have based its decision oo the
court's discussion and on the many
comments suppocting the exemption, they
seek 10 this petition 10 provide the
Commission with additional infarmation
abou! the considerable extemalized benefite
of puclear reactor programs at panprofit
esducational institutions.

I Nuclear Reoctors at Nexipry,
Educotonal Institutions hmnf Significant

Benefits to the Commercial Nuclear Industry
and the General Pubix

Universities, inchuding the Petitioners,
train scientiste and engineers who enter the
commercial ouclear industry end government
regulstory agencies such as the NRC itself
Distinguished fsculty, many of whom heve
worked in the field since its infancy, instruct
the students in basic ressarch and new
choologies. Without study at educstional
resctors, these students would leck the
knowledge and skill necessary to -hl:mly
maintain the efficiency and safety of
nuclear industry. e

Nuciear engineering programs, w can
thrive only by inchuding bands-on leboratory
study at & working resctor, assist the
commerc sl auciear industry directly through
pure and applied science. Carnell
ressarchers, for example. have analyzed the
behavior of resctors under severe sccident
conditons. Universities contribute to the
power reactor industry by developing
tuncepts for better cooling systems,
moderelors, and olber components of power

University researchers also use reactors 1o
dovelnr new applications of nuclear
technology in Bields as varied as medicine,
gevlogy . archeeology, food science, and
texties. Those new research findings in turn
provide opportunitios for profiteble
tommercial ventures

By operating nuclear reactors, sducational
institutions asnin industry and goverument
in other impartant wavs. They provide &
source of respected, informed, and
independent opiaion on the benefits and
burdens of nuclear technology for 8 society
sidressing its implicstions. Students and
members of the public who lour the
educational resctor facilities gain lnsight into
the varied uses of nuclear technology and
tome to eppreciate the contnbution of
fuciesr industries to the quality of their
i1ves

The Comumimion itself has achnow ledged
s continued belief that “educatsonsl

* Differing Views of Commisssonars Remich and
e, Final Rube 8 FR ot 20878,

resourch provides sn ineportant benefit to the

nuclear industry and the at large and
MIdthW

nuclear sducation sector also is important as
& source of talent and ideas for the NRC itself
and for the whole government,” the
Commission avowed in the course of its

rulema Id The avide arrey of
numamu genersted by nuchear
reactor programs et nonprofit educational
iastitu*ons is thus apparent from the

Comn ission’'s statervents and from the many
comments submitted in support of the
conter ted exemption

IV. Economi Theory Supports the Nonprofit
Educational Exemption

The Comunission s long-standing
exemnption for nonprofit educations) fecilities
s wholly consistent with “externalized
benefits” economic theory. As
Commissioners Remick and DePlangue
explained in their opinion, “education, like
nationsl defense. (and) the administration of

* * * provides wnd
indispensable benefits to the whole society,
not just to purchasers.” Final Rule, 58 FX at
38675, Indeed, the “exceptionally large”
benefits of nuclear reactor programs st
universities are recounted in section 11 above
and in the many comments submitted to the
Commission during its rulemaking process »

From ground-breaking discovers 1o vital
core deta, university nuclear research is
openly gbluhod and freely debated to
onsure the hi scademic standards and
widest availability Such “Ipjure knowledge
is the archetypel ‘public ! Momos
produced, #t can be distributed widely ot no
incremental cost. Letter from Alfred E Kaho
to Shirley K. Egan (July 15, 1993) (“Kahn
Lettar”) gt 1. As Commissioners Remick and
DeFlangue ressoned. the froe market may fall
“to supply the necessary amount of
education” and other public goods because
the “buyers” ar students lack information
sufficient to set the “right price” or are
unable to pay that price. Final Rule, 28 FR
st 38675, The inefficiency of charging for
#Cress 1o non research and
education thus supports what soted
economist Alfred Kabn calls “the strong and
universally recognized case for public
financing of pure research.” Kahn Latter st 1.

Kabn explains that it would be “futile for
universities to try 1o mcover the cost by
charging potential users” for research and
education, as well as “socially and

TFY 1991 and 1902 Proposed Rule kmp lementi
the LS. Court of Appeais Decision and Revision
Fee Schedules. 100% Fee Recovery, FY 1993, 58 FR
21862, 21664 (Nuclens Reguistory Comm'n, April
23, 1993] ("Proposed Rube”) (clistions omined)

* See also descriptions of Petitioners’ nuciear
raactor progrums afached as Exhibit B

* Because the Allied Sygnol court gave no
wxplanation of what benchmark exiernalized
benefits should be mensured by, it is unclesr what
the court meant by “exceptionally large. " Allied-
Signol, 988 F 2d a1 151 Purthermore, it is
practically impossible 10 quantity the contritwtions
tha! university oucles: sciencs and
prograre make 1o comaencial users of nuchaar
snargy. This petition, together with the many
comments submnined by sducational licensees doss
however Liustrate ‘he extent and variety of such
benefite

economically undesirsbie for them to do s~
Id. Instead, be reasons, “« flst charge on
business beneficiaries is superior to a specific
charge by the University for particular pieces
of knowledge.” Id. The Comamission's
relatively small cost> associated with
licensing educetional reactors may sasily be
recovered from those licensees who benefit
immeasurnoly from the activities of the
distinguisted teaching and research
community st our nation’s universities, and
thase who, in the Commission’s discretion,
can fairly, squitably, and practically make
such payments,

V. The Proposed Annual Fees Threcten
Serious Inpury to University Nuclear
Frogroms

Not only is it sconomically inefficient to
levy annual Tees on university research
rescrory, it also places an undue financial
burden on nuclear science education and
threetens to chill nuclear research vital to
industry and the general public alike.'® The
situation et Cornell is illustrative of these
potential problerns. 1 Cornell uses two
reactors for tesching and resesrch. The larger,
# 500-kilowstt TRICA, i used most
frequently A stafl of four—two enginears and
two lab technicians—maintaing the resctors.
The annual operating budget runs
epproximastely $230,000 12 The
NRC annual fee for Carnell's resctors—
$124,200—thus represents ovar half of the
entire reactor budget. s

indeed, the federal goverament is the sole
source of grant monies supparting Cornell's
vucienr science and engineering programs,
and federal research doilars comprise neerly
helf of the nuclesr science and engineering
departnent s annusl research budget The
Department of Energy not only contributes
substantial grant monies but slso donstes sll
of the fuel for the resctors. Comnell nuciear

" The Cornmission bhas also suggested that it may
In the future impose license and inspaction fees,
estal,lished under of the
Offices Appropriation Act [“KIAA™), on nonprofit
sducationsl licensees. Sew Final Rule, 58 FR at
38666, 10 CFR 170.11(a)4) (1943) (exempting
nonprofit sducational instiiutions trom 10AA fees)
Because these feus vary with the cost of inspecting
particubar reacion Gacilities. their impact on
Cornell and other universities is diflicult 1o
estimate. The sconomic and public policy
rationales for exempting coileges and universities
from NRC annusl fees apply with equa! force 1o
J0AA fees. hownver

11 See Nucisar Reactor Budgats, Use, and Fedesal
Funding et Petitioner Institutions stiached s
Exhibit A

'3 Tha resctons are used primarily by three
nuchear science and enginesring (scully and
spproximately | welve uale studenis per vear,
with additional limited use by as many as ten
faculty and [iheen graduate students trom fieids
such es geology. chwmistry, sextibes. and
archasology. Undergraduate ieaching and
dernonstration. public loubs, and incidental iests
accou il for abou! & quarter of the rescior's 1otsl use.

YA 199) sudy chalred by Dr. Marcus M. Vorh
found that of the 37 un eRCiOrs ! hen
opersting. 18 incurred annual costs beiow $68 000
Latier brom Marcus B Voth and Bdward H Klevans
bSﬂmudLChulUu)y 12,1983t 2
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if the Commission sbandoas the - -
educational exemption, Cornell will be
forced to meek increased federal prants o
cover t;z:lc charges. Rather Mol .
*coom ing the budgetary goals
Omnibus Reconciliation Act. Public Law No.
101-508, 104 Stat. 1388 (1990), the
Commission's action will merely shif
monies from one federal pocket to another
As & federal court has logically noted, “fif
is self-evident thet & transfer of funds from
one agency to another fails 10 increese feders!
revenue.” Flonda Power ¥ Cov. .
United Stotes, 846 F.2d 765, 771 (D.C. Cir
1988),

If Cornell attempted to recou) the NRC foes
through general tuition increases rather than
through grants, all students, many of whom
receive extensive financial aid from the
government and private funds, would b
forced to subsidize o relatively small
department at the university. Aliernatively, s
major increase in laboratory fees im on
ruclear science end engineering nts
alone would place the program utterly
beyond their financial reach. Cost increasss
of such magnitude wouid make any
institution’s nuclear program s prime target
for elimination.

Since the Commission’s Final Rule seeks to
collect annual charges for fiscal yeur 1993, it
#ls0 threatens to disrupt university budgets,
which have already aliocated scarce
resources for this year. Becouse of the
significant lag time required for approval of
grsnt proposals, it may teke as long as two
vears for universities to learn whether
foonies necessary to cover the major expense
of NRC foes will even be svailable. This
financial stress comes as # shock to the
educationsl community in the wake of the
Commission's vigorous argumckm t:np;uming
the exemption in its Proposed Rule vs

Although the Commission proposes to
alleviate the finsncial burden on colleges and
universities by considering individual
requests for exemption from annual fees and
for installment payments. these SUgRestions
provide small consolation, Installment
payment plans fail to uddress the reel
problem confronting universities—how to
pey for such snoual fees at all. Furthermore,
any attempt by the Commission to examine
numerous individual exemption requests
could consume more NRC administrative
resources than s blanket educations!
exemption. The sheer number of universities
joining in this petition underscores this
concern.

1+ Grants from the Atomic Energy Commission
and the National Science Foundation first ensbied
Comall to ntxain its two reactors. See Devid D
Clark. The Nuckeor Frontier Comell s Progrom of
Basic and Applied Research, Cornell Engs Q.
Spring 1992 a1 3.

** See Final Rule, 58 FR a1 38675, Proposed Ruls.
58 FR at 29604 (" The Commission proposes 1o
continue 1o exempi these (non profit educstional)
licensees froen fees for FYs 1081, 1992 and 1993,
2 it haa for many years in the pest * * * {and)
continues to believe that educational ressarch
provides an imporant benefit 1o the nuciear
Industry and the public at large and should not be
discouraged. ) (citations omitied)

V1. The Educotional Exemption Reflects * ~
Sound Public Poixcy and o Trodition AL
Ghn!ho‘ulﬂmlhnoﬂumltdby :
the nuclear from university research
and sducation, any sdditional fees imposed
oo commercial licensees to cover costs
associsted with sonprofit educational
reacton are & bargain. not & burden.
Commercial power resctors heve historically
been the onty NRC licensees asked 1o absorb
the vost of ng educational reactors.
The $7.1 milbon in fiscal yoar 1993 costs
essociated with Licensing nonprofit
educations! reactors, if divided ogually
among the 109 commercial power reactors
now in operstion, amounts 1o only $65.000
per commercial reactor and adds  mere 2%
to the proposed fee for commercial
reactors. Ses Rule, 58 FR ot 21674,
The costs borne by power reactor licensees
could, in the Commission's discretion, be
decreased somewhat by spreading them
equitably among el! commercial licensees.
Thet teders! sources airesdy su port
exteasive nuclear research and ed ication &t
both private and public institutions spaaks to
the national importance of this discipline.
The Commission's traditional exemption for
nonprofit educatione! fucilities reflects &
history of federal support for higher
education refllected in universities’ nonprofit
tax status and exemplified by the Morrill Act,
which first established land-grant colleges
such as many of the Petitioners. The efforts
of Congress and the NRC to reduce the
federal budget deficit are praiseworthy, but
only if this effort encourages growth by
strengthening the nation's long-standing
superiority in science and technology. 'n the
long term, the loss of the Commission's
educational exemption will hinder the
advancement of nuclear science, the nuclear
industry, the NRC itself, and the national
interest.
Vil. Conclusion

For the foregoing reasons, Petitioners
request that the Commission reconsider its
Final Rule and reinstate its snnual foe
exemption for nonprofit educations!
institutions.

Respectfully submitted.

By.
Comell University,
Shirley K. Egan,
Associate Counsel, Cornell University, 500
Doy Hall. ithaca, NY 14853-2801

B
Couz:ul for Cornell University,
Joseph C. Bell. Melissa R. jones,
Hogan & Hartson, 555 Thirteenth Street, NW..
Washingtan, DC 200041109

By:
Kansas State University,
Jennifer Kassebaum,

Assistant University Attorney, Kansas State
University, 111 Anerson Hall, Manhattan, KS
665060115

By:

Manhattan College.~ -~ “
‘Walter Mat stik. nialty % e

Assistant Provost, Monhattan , 4513
Manhatian College Pkwy., Bronx, NY 10471,

By:
Massachusetts lastitule of Techoology.
George H. Dummer,
Director, Office of Sponsored Programs.
Massochusetts Institute of Tecknology. 77
Massachusetts Avenue, room 4110,
Cambridge, MA 02139,

By:
North Caroline State University,
Dr. Larry Monteith,

Chancellor, North Carolina State Univers), /,
A Holladay Hall. Box 7001, Raleigh, NC
27695-7001.

By

Reed College,

Steven Koblik,

President, Reed College, 3203 Southeast
Woodstock Bivd , Portiond, OR 97202,

By:

University of Rhode Island,

Louis ). Saccoccio,

Assistant Legal Counsel, Cariott)
Administration Bidg., of the Genera/
Counsel, University of R Island,
Kir.gston, RI 02881.

By:
The Board of Trustees of The University of
Hlinois,

Donald A. Henas,

Associate University Counse!, University of
{llinois, Suite 258, Heary Administration
Bldg., 506 South Wright Street, Urbana, IL.
81801

‘n:y.Ctmlon of the University of Missouri,
Phillip J. Hoskins,
Counsel, University of Missouri System, 227
University Hull, Columbia, MO 65211,
By:
Umzmily of New Mexico,
Charles N. Estes, Jr.,
University Counsel, University of New
Mexico. 150 Scholes Hall, Albuquerque, NM
87131
By
The University of Texas Sysiem,
Robert Giddings, v
Attorney, The University of Texas System,
201 West Seventh Street, Austin, TX 78701
By
U -ersity of Utah,
Williams T. Evans,
Educational Division Chief, Utah A
Generol's Office, Beneficial Life Tower, 11th
F1. 36 South Stote Street, Salt Lake City,
UT 84111.
Service may be made upon:
Joseph C. Bell, Melissa R. Jones,
Hogan & Hartson, 555 Thirteenth Street, NW..
Washington, DC 200041109, Counsel for
Cornell University.
Dated. july 31, 1993
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Exhibit 1
July 15, 1992
Mse Shirley K Bgan,
Assocwne | nmwersity Counsed, 500 Day Hall,
Comed] University, lthaca, NY 14853
Dear M3 Egan: Y our draft of # poss ible
submission 10 the NRC captures most of the
argumen! thet | and. | am sure, the Circuit
Court bad in mind. '
There is ooe observation you maeke,
however, that | think can usefully be
expanded. and it is an argurnen! that aryooe
farmuliar with the literature on externalities
would quickly lrpr'dl.. It has do with the
social benefits of the non-propristary
research 1o which you allude, and of t
associated practioe of not ing possible

users for scoess 10 the know that it
produces.
Pure knowhedge is the srchetypal “public

good,” o scomomic terms, the essantial
characterigtec of which is that, once

produced. i cas be made svailable more wed
more widely ot 2o incrementsl cost. This
means that it i inefflicient to charge people
for access to it
That fact. taken together with the difficuity
i Wm:l::ﬂ of charges
» isting t ts of it in o
W"?:l u:'n-huuu those benefits mre
rgely un el make the
strong universally recognized case for
public financing of pure ressarch. The
University's policy, which you :; correctly
emphasize, of conducting research on s pon-
bresin bw thevarv—- you clearly
imply but do not, | think, stress 1ately—
socislly highly desirable, and it would be
both futile for universities ta try to mnd r
the cost by charging potential urers &
socielly and economically undesirable for
them to Go so.
This does not answer the question of who
should pay the charges in question: on this

| hewe nothing o add to your staterwent,
except to point oul that recovery in the form
of a flat charge on business beneficiuries 1s
superior to a specific charge by the
University for partcular preces of
knowledge.

| urge you to consider expanding the
argument slightly sloug these lines, mainly
because | think | can assure you that anyone
who reises the possible consideration of
externalities will be receptive to such an
expansion 1o embrace the concept of public

Roods.

I've taken the liberty of correcting & few
minor arrors oo the draft you seot me and
raising one or two minor specific questions.

Plesse call on me if you think | can be of
any sdditional assistance.

With best regards,

Sincevely,
Alfred Kahn,

ExHiBT A—NUCLEAR REACTOR BUDGETS, USE, AND FEDERAL FUNDING AT PETIMONER INSTITUTIONS

Proposed

Ancusl reactor NO. pErsons USINg reactor Percentage of deptl. budget
o T S S — ' 240,000 124 200 | 3FN2G 8.

KBRS S0 UNIV .o o commanns s cmrmimnns 134, 482 62,100 | aF7G30U 67,
L e R ——— 15,000 62,100 | 3F/20G/300 Not Avalatie ©
MILT 11,270,000 62,100 | 35F/860/530 63

N. Carclng Simte Uney ... 435,000 62,100 | 6F/SOG/E7TU 25,

Foac) Collagn 60,000 62,100 | 8F/0G/13U 33,

Urev. inos-Urbana . — 3 200,000 124 200 | 4F/14G 75

Univ. MISSOUMRONB ¢ ... v sirasminsssmsamnrons 108,350 82,100 | 8F12GA% Not Avaliabie
L T 27,000 62,100 | BFm2G/250 89.

Unv. Rhoode Ssland . ... 533,769 62,100 | 22F/12G 85,

Urev. Texas-Austin ... 267183 82,100 | 4F/11G 100,

R TR e 50,000 62,100 | 6F/15G/70 48

' Combermd Rgure for the two reacions &1 Comell.

7Faciity operates at a oeficn of $650,000.

3 Combaad Higure for the two reactors al limons-Urbana,

# Data o the Rolta campus reacior onfy
S Total 1982 sederal grants for the Depaniment

Exhibit 3
Nuc lear Resctor Programs et Petitioner
Institutions

Comell Unrwersity

In its 30 yeury of operation, the Corpell
TRIGA has been used extensively in
undergraduate and graduste courses and
research by son-specialists. in one prowct,
neutron - indwced autoradiography is used to
map the location of specified pnpmaml o
‘wveal images in the successive layers
puinted by artists as & painting evolves from
preliminary sketch to final version. This non-
destructive wechnique sliows the art historian
10 infer the artist's developing intentions, In
another, neutron radiography is ised to study
the distribution of water between soils and
the roots of liwing plants. Neutron activetion
analysiy is widely used in archaeology to
characterize elemental compositions of
articles such as pottery shards and obsidian
end metellic artifacts. Sufficent differences
in elemental gomposition among cley sources
distinguish boeal wares from imported ones
The efiectiveness of detergents has boen

equalied $40,000.

studied by determining residues of LLbeled
oils on treated specimens. Nuclear methods
of characterization for trace elements have
been & key to resolving many materials
quelity issues for silicon semiconductor
device fabrication.

Cornell has the only cold neutron beam
program ! @ university mactor in the United
States.

Additional nuciear methods that will
shortly come into use at Comell include
prompt gamma-ray neutron sctivation
analysis and neutron depth profiling based
on monoenergetic conversion electrons
f'mduced by neutron reactions as well as the

miliar method besed on elphs particle or
proton production.

Kansas State University

The program at Kansas State is valuable 1o
institutions without research and teaching
reactors. The school's reactor, under the
Department of Energy Reactor Sharing
program, is used by 13 different institutions,
including Stanford, Lovisiana State, the
University of Sorthern California, and the

Nationa! Transportation Safety Board. Within
the Uriversity, the reactor is used mostly by
chemistry students, followed by nuclear
engineering students. Research is conducted
in & wide range of fields including geology,
biology, animal sciences, textiles, and grain
sciences.

Manhuttan College

The coll#ge's teaching snd research reactor
program is private and primarily
undergraduate. It is very small but
economically run. As the only tesching and
research reactor in the metropolitan New
York ares available o educational
institutions, it provides a significant resource
for the area. Three to four ares institutions of
higher learuing regulariy use it for teaching
and reseerch. Colleges such as New York
Maritime College would otherwise have no
sccess to such 8 facility. lo addition,
hundreds of area high school and middle
school students enjoy tours and -
demonstrations at the reactor sach year as
part of their science curriculum, The school
district in which the college is located has
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the highest proportion of minority students
of any community school district in New

York City, and among the highest in the
nation.

Massachusetts Institute of Technology

A large research program s carried oo at
the MIT Research Center. In Nuclear
Engineering there are studies in (1) Dose
Reduction in which pressurized loops that
stimulate both PWR and BWR environments
bove been constructed and opersted in-the
core of the reactor for the purpose of
identifying coolant chermistries that will
minimize corrosion; (2) Irudiation- Assisted
Stress Corrosion Cracking to investigate the
formation and growth of cracks in reactor
structural alioys: (3) testing the efficacy of in-
core sensors, known as the SENSOR Project,
involving in-core sensors that detect changes
in electro-cheraical potential (ECP) and the
effect of water chemistry additives on the
halting of creck growth; and (4) Digital
Control w develop end experimentally verify
# generic methodology for the closed-loop
digital control of neutranic power, core
temperature, and other plant parameters. In
over s decade of work, results have included
demonstration of signal validation, the
development of » supervisory controller
using reactivity constraints, a rule-based
controller, closed-form laws for the tuae-
optimal trajectory-tracking of reactor power,
the on-line recon figuration of contral laws,
sutomated power increases from subcritical,
and the use of various forms of feedback
Farallels between control stretegies for
reactors characterized by spetial dypamics
and control of multi-modular reactors have
also been studied

Space Science alsc benefits from the
Research Ceuter with studies to determine
the feasibility of low-temperature annealing
of radistion-induced defects in electronic
components such as will be used on a
spacecraft for interplanetary missions of
severa! years durstion, and an upcoming
study te investigate thermionic energy
conversion in spacecraft reactors.

Neutron sctivetion analysis and track-etch
techniques are being used in Earth Sciences
to investigate fundamental questions about
the earth meteorite composition, lava
characteristics, and crack growth in granitic
rock to contivental drift. Neutron activetion
is also being used to study the movements
and trace the origins of stmospheric
pollutants.

North Carolina State University

Since 1973 the university’s reactor has
been used to support “Research Reactor
Training" for local utilities’ training of
licensed reactor operstors. Newly available in
1990 are training programs for individuals in
the industrial community, such as enginoers,
supervisors, and maintenance personnel, to
stres gthen their understanding of how a
power resctor operates. Representative of the
rezoarch uses of the university's reactor are
the (1) Irrodiation of Reoctor Vessel Steels
Project for long term irredistion performed in
specially designed baskets in the reactor, 8
project seeking a bettar understanding of
degradation of the physical properties of steel
in the resctor vessels at nuclear power plants;

e -

(2) Synergistic Effects on Carbon Limiters
Project (o assess synergistic effacts of both
neutron and ion bombardment to
carbon limiters in fusion reactors by
providing term irradiation of carbon
samples. (3) Neutron Activation Analysis in
ihany quantitative analysis needs such as
environmental mon| forensic and
criminal work, certification of material
runty.mmhngimhnudycfmﬂno
arval dispersion. analysis of mercury in fish
Ussue, analysis of fossil power plant
reservoirs for selenium, and industrial
tagging: and (4) Neutron Depth Profiling
Project consisting of characterization studies
of borosilicate glass films on silicon wafers

Reed College

Reed College is the only educational
institution in the United States to operste a
reactor without & graduate or engineering

. Alth under the Chemistry

parument, the reactor is used by six faculty
for classes in physics, natursl science, and ant
history, as well as chemiatry. Undergraduate
and faculty research involves sbout §
students each year, however, in the last 2
years approxiraately 20 faculty mambers
from 11 additiunal colleges and universities
have used the reactor facility for classes or
research in the fiolds of biology, chemistry,
physics, environmenta) science. forsasic
science and art h . Each a8 many es
20 bigh school students use facility for
classes and research. A non-credit, semester
seminar series on “reactor, radiation and the
environment” is offered to the public.

Between 30 and 50 le atter.’ it sach
ear, two-thirds of them not aff dated with
College.

University of illinois-Urbana

The University of lllinois N . iear Reactor
Laboratory is 8 two-reactor facility, using the
Advanced TRIGA and LOPRA reectors.
Neutroo Activation Analysis, materials
damage studies and nuclear laser
ressarch are the ressarch focr:fnkK:dbcmry.
in addition to its teaching goals.
University of Missouri-Rolla

The primary uses of the reactor at the Rolls
campus of the University of Missouri are
education and training of graduate and
undergraduste students and nuclsar-related
resoarch. The reactor is used mostly by
students from the fields of nuclear
engineering, chemistry, life acience, and
physics. In addition, sbout 540 students and
instructors from other institutions use the
reactor through the University Reactor
Sharing Program,
University of New Mexico

Four research projects have been carried
out using the AGN-201M reactor over the
past seven years. One of the major research
projects involves M.I;m..nl of basic

GYSICS parameters in a therma)
fymm No other thermai ﬂrny system has
the flexibility and low intrinsic source
strength required for this research. This
feature is unique to the university facilities.
A sacond project is a small aun& mactivity
measurement technique that is being applied
to geologic samples 1o determine their
thermal neutron cross sections «nd relative

water content. This work has application in
both the oil well core logging industry and
lnlhcmdhpo.lmhclhirdpfobc\.
foils of different matorials are activated to
determine their responses to thermal
neutrons and to analyze content, particulariy
with respect to impurities that may be
present. A recent doctoral research project
examined the role of fuzzy logic controllers
in nuclear reactor control. The conclusion
was that fuzzy logic controllers appear to be
feasible and useful when applied to rod
positioning and timing.

University of Rhode lsland

Rhode Island Nuclear Science Center has &
long history of conducting environmentsl
research. The University of Rhode Island
Graduate School of Oceanography uses the
reactor to perform neutron activation analysis
on environmental samples collected from
locations all over the globe. important
research discoveries in acid rain, geology,
and environmental pollution have been
schieved over the ynars because of the
evailability of the resctor. The UR) shysics
department conducts extensive neu. ron
scattering experiments at the reactor . nd
usually has several post-doctors) resea. chers
at the facility on  full time basis. As the only
nuclear facility in the state, RINSC provides
& significant number of tours to students from
bigh schools and universities. The positive
uses of nuclear technology in environmental
and materials research can be observed on a
first hand besis.

University of Texas

Research currently under way at the
Nuclear Engineering Teaching Lab includes
the (1) Texas Cold Neutron Source Project for
the development of a neutron source with
low neutron energies for research in prompt
gammae activation and scattering: (2) Neutron
Depth Profiling Project for the measurement
of boron and other (n.a) reactions 10
determine depth concentrations in verious
matarials such as glass and silicon; (3)
Neutron Capture Therapy Project for
measurements of the dose to head phantoms
from the neutron activation of gadolinjum;
(4) various Neutron Activation Projects in
support of investigators, including irradiation
of biological fluids, | samples, and
others; and ($) Digital Reactor Control Project
for the development of en artificial
intelligence software tool to provide software
functional diversity.

University of Utah

The program at the University of Utab is
multidisciplinary is nature, allowing
researchers in a variety of fields to discover
the potential of resctor use. The reactor is
used mostly by nuclear engineers,
mechanical engineers, chemical engineers,
«nd electronic engineers.
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[7590~01~P]
NUCLEAR REGULATORY COMMISSION
10 CFR Part 171
RIN 3150~AEB3
Restoration of the Generic Exemption From

Annual Fees for Nonprofit Educational Institutions

AGENCY: Nuclear Regulatory Commission.

ACTION: Final rule.

SUMMARY: On September 29, 1993 (58 FR 50859), the Nuclear
Regulatory Commission ("NRC" or "Commission") published a
proposed rule granting a petition for rulemaking submitted by a
number of colleges and universities possessing NRC licenses. The
petition requested that the NRC reinstate the exemption from
annual fees previously given nonprofit educational licensees.

The proposed rule requested public comment solely on that issue.
The exemption had been eliminated in a final rule published in
the Federal Register on July 20, 1993. After careful
consideration, the Commission has decided to reinstate the annual

fee exemption for nonprofit educational institutions.

EFFECTIVE DATE: (30 days after publication in the Federal

Register)
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FOR FURTHER INFORMATION CONTACT: L. Michael Rafky, Office of
the General Counsel, U.S. Nuclear Regulatory Commiss.on,

Washington, DC 20555, telephone 301-504-1974.

SUPPLEMENTARY INFORMATION:

1. Background.

IT. Responses to comments.

IITI. Final action - changes included in final rule.
IV. Section-by-section analysis.

V. Environmental impact: categorical exclusion.
VI. Paperwork reduction act statement.

VII. Regulatory analysis.

VIII. Regulatory flexibility analysis.

IX. Backfit analysis.

I. Background

Soon after publishing its final rule establishing the NRC’s
FY 1993 fee schedules (58 FR 38666; July 20, 1993), which
included for the first time annuai fees for previously exempt
nonprofit educational institutions’, the Ccmmission received a
petition for reconsideration of that rule. The petition, filed

by a number of colleges and universities affected by the policy

'The NRC’s elimination of the exemption was prompted in part
by a court decision questioning the exemption’s lawfulness.
All‘ed-Signal v. NRC, 988 F.2d 146 (D.C. Cir. 1993).

L S T e T e R
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change, requested that the NRC reconsider its decision to charge
annual fees to such institutions. The petition asserted that the
externalized benefits and public good resulting from use of
university research reactors in various fields of education would
be lost if these fees were imposed upon college and university
licensees. (See Petition for Reconsideration of Final Rule (July
30, 1993) (appended to the Proposed Rule for the Restoration of
the Annual Fee Exemption to Nonprofit Educational Institutions,
58 FR 50859; September 29, 1993.)) The petition pointed to
research in such fields as nuclear safety, medicine, archaeology,
food science and textiles, education of the public in nuclear
matters, and to various benefits of education.

The petition relied upon a letter from economist Alfred Kahn
to counsel for Cornell University, a petition signatory. The
Kahn letter referred to "pure knowledge," especially
nonproprietary university research made accessible to the public
free of charge, as "the archetypical ‘public good,’ in economic
terms, the essential characteristic of which is that, once
produced, it can be made available more and more widely at zeroc
economic cost."

While considering whether to grant the petition for
reconsideration, or in the alternative to grant some nonprofit
educational institutions individual "public interest" exemptions
from the new annual fees, the NRC sent staff members to a number
of colleges and universities to learn more about the use of

nuclear materials in educational programs and the benefits that
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resulted from those materials’ use. The Commission concluded, on
the basis of these visits and the arguments made in the petition
for reconsideration, that it should propose to retract the new
annual fees ($62,100 per research reactor license; lesser amounts
for each materials license). Accordingly, on September 29, 1993
(58 FR 50859), the Commission published in the Federal Register a
notice granting the petition and proposing to restore the annual
fee exemption for nonprofit educational institutions.

The Commission received over 200 comments on the proposed
rule, with the vast majority in favor of restoring the annual fee
exemption. (This number includes comments on the educational
exemption provided to the Commission in response to its
Congressionally-mandated study of overall agency fee policy, see
58 FR 21116; April 14, 1993). After careful review of the
comments, and after studying the views of a professional
economist engaged to assist in analyzing the comments (see note 2
infra), the Commission has decided to make final its proposed
reinstatement of the exemption from annual fees for nonprofit
educational institutions.

As the Commission made clear in the proposed rule, it will
not charge other licensees retroactively for the monetary
shortfall produced by the Commission’s change in policy on the
educational exemption. Therefore, for FY 1993 no licensees will
be charged additional fees to compensate for the restored
exemption. In addition, because the educational exemption is

being restored for F¥Ys 1991-92, there will be nc refunds to power
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reactor licensees who paid increased annual fees in those years
due to the exemption of nonprofit educational institutions (a

point also detailed in the proposed rule).

ITI. Responses to Comments

Although the comment period expired on October 29, 1993, the
NRC reviewed all comments received prior to November 13, 1993,
The Commission received over 200 comments in response to the
proposed rule. Copies of all comment letters received are
available for inspection in the NRC Public Document Room ("PDR"),
2120 L Street, NW (Lower Level), Washington, D.C. 20555.

1. Comment. Most commenters were educational institutions,
who argued that their educational and research activities with
licensed nuclear materials will have to be severely curtailed or
halted altogether if the annual fee exemption is not restored.
They claimd that the annual fees would, in many cases, entirely
subsume tie budget for operation of the research reactor or use
of nuclear material. Many commenters also stated that there was
no possibility of obtaining more money for their operating
budgets, and that the inevitable result of arnual fees would
therefore be &n across-the~board reduction in nuclear-related
studies.

Respons?®. The Commission is aware of the effect annual fees
could have on nonprofit educational institutions, not only from

their comments but also from its own site visits. The Commission
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believes that much of the work done by these institutions with
nuclear materials, in both nuclear and non-nuclear fields of
study, is extremely valuable and should not be impeded or halted
due to the new annual fees. Further, for reasons discussed
later, subsidies for such activities are both necessary and
desirable.

2. Comment. A number of comments received from nonprofit
educational institutions stated that their work produced
externalized benefits to society, in the words used in the D.C.
Circuit’s Allied-Signal decision, "not captured in tuition or
other market prices." Among the benefits cited were research in
fields such as nuclear safety, neutron activation analysis,
neutron radiography, archaeclogy, art history and biology. Much
of this research, some commenters claimed, was basic research
done to advance science, not for profit or commercial use
(although such an outcome might occur). One commenter noted that
it does not accept research grants and contracts without making
them public, and publishes virtually all its findings. The
commenters assertei that this research, if halted due to new
fees, would not liliely be duplicated or replaced by the private
sector.

Response. The Commission agrees with commenters that much
of the work done with nuclear materials in academia, if halted,
would simply not be continued in the private sector. In
particular, the Commission was impressed by the arguments made

regarding basic research. The Commission believes that such
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research, done in the spirit of academic i‘nquiry, is an integral
part of the programs run by educational institutions with NRC
licenses.

The Commission agrees with commenters’ arguments that
educational institutions’ commitment to basic research is largely
unique, as it is not driven by the need to develop commercial
uses. While there is undoubtedly much basic research performed
outside educational institutions, the Commission does not believe
that it is an adeguate substitute for academic research.

In the Commission’s view, a major benefit resulting from
educational institutions’ use of nuclear reactors and materials
is the production of new know'edge through research, which the
Commission would term a "public good," as defined in economic
theory.? Two characteristics of a public good like pure
knowledge are its nondepletability and nonexcludability. That
is, one person’s acquisition of knowledge does not reduce the
amcunt available to others; further, it is not efficient - and
often is impossible, as a practical matter - to prevent others
from acquiring i. These characteristics make it difficult to
recoup the costs of producing pure knowledge. Because the value
of a public good may be very great, but the costs of producing it

impossible to recapture, it may be necessary to subsidize that

‘The Commission’s analysis of this concept was aided by a
memorandum prepared by an NRC consultant on the issues of
external benefits and public goods. The memorandum has been
placed in the NRC PDR and may be examined by any interested
member of the public. See Memorandum to NRC Staff from Stephen
J.K. Walters, Professor of Economics, Loyola College (Md.), dated
January 4, 1994.
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good’s production for production to occur at all. 1In the
Commission’s view, that is true of the pure knowledge produced by
nonprofit educational institutions, and the Commission has
therefore decided to exempt them from fees.

Restoring the educational exemption will have additional
beneficial consequences. Colleges and universities not only
produce research results and pure knowledge (what we have termed
"public goods"), but also other benefits of great value to both
the nuclear community and society as a whole. For instance, many
of the students trained on research reactors will likely become
the next generation of nuclear reactor operators and engineers.
The knowledge they gain from their education in these fields will
allow them to operate reactors and other nuclear facilities
safely and effectively. Knowledge attained through education
will also be of value to those companies or Government agencies,
including the armed forces, who hire these students to perform
nuclear-related work, which often cannot be 4done without
extensive education in the area.

3. Comment. A number of commenters argued, for a variety
of reasons, that the educational exemption should not be
restored. Some commenters stated that each licensee should pay
its fair share. Others believed that for-profit entities benefit
the public as well and should not be penalized because they
generate profits. Certain nonprofit commenters and medical
licensees argued that if the exemption were retained, it should

be expanded to include nonprofit institutions and medical
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licensees that are not now exempted from fees. A few commenters
stated that in certain fields of study, schools and university
hospitals compete with private research laboratories and
nonprofit hospitals, respectively, and thus would receive an
unfair subsidy from an annual fee exemption. One commenter went
on to argue that such a subsidy amounted to an unlawful promotion
of atomic enerqgy by the NRC. Another commenter requested that
the proposed rule be changed to exempt it from the annual fee,
noting that it was the only Federally-owned research reactor not
80 exempted, due to the level of its power output.

A number of other commenters supported restoration of the
educational exemption, but believed it should be funded in a
different manner., The two alternatives most popular with
commenters were funding the exemption out of general revenues,
which would mean removing it from the fee base, or funding it via
a surcharge on all licensees, nct just power reactor licensees.
Those commenters faveoring removal of the educational exemption
from the fee base acknowledged that such an outcome would require
Congressional legislation.

Response. After deliberating over whether the educational
exemption should be restored, the Commission believes the wisest
policy decision is to exempt nonprofit educational licensees once
again. Since the Commission published its final rule in July
1993 abolishing the educational exemption, it has devoted an
extraordinary amount of time and attention to the question of

whether to reverse that decision. It has reviewed hundreds of
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letters on the issue, fielded numerous phone comments and
inquiries, and sent staff members to study the issue by visiting
college and university licensees. In the Commission’s view, the
evidence taken as a whole leans strongly in favor of restoring
that exemption, for the reasons described above: that many
educational licensees would be forced to halt their research and
educational activities due to lack of funds if NRC fee subsidies
were withdrawn; that those activities would often not be
continued in the private sector, resulting in a serious loss of
basic research in numerous areas of study; and that the public
good inherent in the production of knowledge made available to
all is worthy of Government support.

The Commission has received anecdotal information from some
commenters indicating that certain nonprofit research
institutions (which do not fall within the definition of
nonprofit educational institution as provided in 10 CFR 171.5)
and Federally-owned research reactors should receive the same
treatment as educational institutions.’ However, the Commission
does not believe it has sufficient information on which to base a
generic exemption for such research institutions and reactors.
Because the proposed rule did not suggest that the educational

exemption be expanded in this way, the Commission received a

‘Most Federally-owned research reactors were exempted from
fees by Congress in earlier legislation. See section 6101(c¢) (4)
of OBRA-90, 42 U,S.C. 2214(c), as amended by the Energy Policy
Act of 1992. However, the reactor in question operates at a
power level greater than that specified in the legislation for
exempt facilities, and therefore aces not meet the definition of
a "research reactor" for purposes of the statutory exemption.
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smaller number of comments than are needed to make an informed
decision on this issue. For that reason, the current policy of
charging such entities annual and user fees remains in effect.
Those nonprofit research institutions and Federally-owned
research reactors who believe that they qualify for an exemption
from the annual fee based on the public good concept are, of
course, free to request one from the Commission. See 10 CFR
171.11. Depending on the outcome of any such requests, the
Commission may need to revisit the question of whether to make
nonprofit research institutions generically exempt from fees in a
future rulemaking.

The Commission also believes that medical licensees should
continue to pay annual fees. This is consistent with past
Commission practice. Also, contrary to one commenter’s belief,
the Commission does assess fees to nonprofit educational
institutions for licenses authorizing medical treatment using
licensed nuclear materials. The Commission does not believe that
medical licensees are analogous to nonprofit educational
institutions. Their function is not pure research and education,
but primarily to provid: services to paying customers.

While the Commission does not dispute that medicine provides
significant benefits to patients, such treatment is both
depletable and excludable. The benefits of medicine are
therefore a private rather than a public good. By contrast, an
educational institution generally disseminates the results of its

basic research to all who want it, even going beyond the confines
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of the university itself, without receiving compensation from any
of those benefitting from that knowledge. The key to nonprofit
educational licensees’ singular treatment is not merely that they
provide valuable social benefits; rather, it is the existence of
certain market failure considerations (discussed above) that
apply to producers of pure knowledge through basic research, but
not to medical practitioners. The distinction between
educational and medical licensees is addressed at greater length
in the Commission’s recent Federal Register notice discussing the
petition filed by the American College of Nuclear Physicians and
the Society of Nuclear Medicine seeking a fee exemption for
medical licensees (tv be published contemporaneously with this
final rule).

The Commissioun does not plan to adopt the suggestion of some
commenters that most or all other licensees should contribute
something toward the costs of exempting nonprofit educational
licensees. The agency, in any event, is not recouping these
costs for FY 1993, as it is legally precluded from retroactively
collecting those costs from licensees. The Commission in its
Energy Policy Act-mandated review of fee policy has concluded
that the costs of exempting nonprofit educational institutions
should be excluded from the fee base through legislation
modifying OBRA~90. In its study, the Commission concluded that
if legislation to accomplish this is not enacted, these costs
should continue to be recovered through fees assessed to power

reactor licensees.
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4. Comment. A number of commenters have argued that the
Atomic Energy Act of 1954, as amended ("AEA"), mandates NRC
support of education, and that accordingly the NRC must restore
the educational exemption to conform to that mandate. 1In this
regard, some commenters made the point that their facilities were
originally funded or provided to them by the AEC or other Federal
agencies,

Response. The Commission acknowledges its longstanding
policy of supporting education, and believes that such support
has been vital to the success of nuclear and nuclear-related
education. That notwithstanding, the Commission does not view
its education policy, or the exhortatory language of the AEA, as
mandating that colleges and universities be exempt from NRC fees.
The Commission has decided to restore the fee exemption as a
policy matter, not a matter of legal compulsion.

8. Comment. Many educational institutions commented that
it made little sense to charge them annual fees when much of
their nuclear-education funding was derived from Federal agencies
such as the Department of Energy and the National Science
Foundation. Another commenter argued that State agencies were
nonprofit in nature and should be exempted in the same manner as
colleges and universities.

Response. The Commission for reasons discussed above decided
to reinstate the exemption for nonprofit educational
institutions. The fact that a number of these institutions

received funding from Federal agencies was not a factor in the
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final decision. The Commission’s decision was based primarily on
who received the benefits of the services rendered, rather than
who funded the underlying activities.

The Commission also notes that it charges fees to other
governmental licensees, including both Federal and State
agencies. (Virtually no Federal agencies are charged user fees
under Part 170 due to a prohibition against such fees in the
Independent Offices Appropriation Act, see 31 U.S.C. 9701.) It
finds no basis for changing its historical policy with respect to
these entities in this rulemaking. This issue is addressed in
the Commission’s Report to Congress on fee policy, cited earlier
in this rulemaking.

6. Comment. Some educational commenters stated that they
should fall under the category of small entities, and asked
whether the definition of "small entity” could be broadened to
include a greater number of institutions than currently fall
within the definition.

Response. The Commission intends to re-examine the size
standards it uses to define small entities within the context of
com liance with the Regulatory Flexibility Act. The Commission
will conduct this review within the context of the proposed
revisions of small business size standards proposed by the Small
Business Administration ("SBA") (58 FR 46573; September 2, 1993).
The Commission will not complete its review until the SBA

promulgates a final rule containing the revised size standards.
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Until these activities are completed, it would be premature to

address this comment.

III. Final Action - Changes Included in Final Rule

The Commission has made only one change to its FY 1993 final
rule establishing annual and user fee schedules for that fiscal
year. As it proposed, the Commission has amended § 171.11 to
exempt nonprofit educational institutions from annual fees. The
new exemption provision is identical to that contained in the FY
1991 and 1992 final fee rules. Because the final fee schedule
for FY 1993 has already been issued, the Commission will not be
charging any other licensees for the fees that would have been
paid for FY 1993 by the newly exempt group of licensees. For
that reason, no new fee schedule is being published at this time.
A revised NRC fee schedule incorporating these changes and
billing other licensees for the FY 1994 exemption’s costs will be
included in the FY 1994 proposed fee rule.

Because the Commission has decided in this final rule to
reinstate the annual fee exemption for nonprofit educa.ional
institutions, the NRC will cancel the FY 1993 annual fee invoices
for those licensed activities exempt under this final rule.
Accordingly, refunds will be made to those licensees who paid the
FY 1993 annual fees and are now exempt under this final rule.

Additionally, nco furtner action will be taken on nonprofit
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educational institutions’ exemption requests, which had been held
in abeyance pending this final rule.

Some nonprofit educational institutions filed applications
requesting termination, downgraded, possession-only or combined
licenses to avoid the FY 1993 annual fee. If those applications
are still pending, the licensees should notify the NRC within 30
calendar days from the effective date of this rule if they wish
to rescind their applications due to the exemption’s
reinstatement. Absent such notification, the NRC will process
the applications as filed. There are instances where the NRC has
already completed final action on some of the applications in
question. The affected nonprofit educational institutions are
advised that if they wish to reinstate their previous licens
authority, they must file an application to do so with the NR
Such applications for reinstatement of previous license authority

are exempted from fees under 10 CFR 170.11(a)(4) as appropriate.

IV. Section-by-Section Analysis

Section 171.11 Exemptions
Paragraph (a) of this section is amended by adding nonprofit
educational institutions, as defined in § 171.5, to the list of
those entities exempted from annual fees by the Commission. A
discussion of this change in fee policy is found in Sections I

and II of this final rule.
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V. Environmental Impact: Categorical Exclusion

The NRC has determined that this final rule is the type of
action described in categorical exclusion 10 CFR 51.22(c¢)(1).
Therefore, neither an environmental assessment nor an
environmental impact statement has been prepared for the final

regulation.

VI. Paperwork Reduction Act Statement

This final rule contains no information collection
requirements and, therefore, is not subject to the requirements

of the Paperwork Reduction Ac. of 1980 (44 U.S.C. 3501 et seq.).

VII. Regulatory Analysis

With respect to 10 CFR part 171, on November 5, 1990 the
Congress passed Pub. L. No. 101~508, the Omnibus Budget
Reconciliation Act of 1990 (OBRA-90). OBRA-90, as amended,
requires that for FYs 1991 through 1998 approximately 100 percent
of the NRC’s budget authority be recovered through the assessment
of fees. To accomplish this statutory requirement, on July 20,
1993 (58 FR 38666), the NRC, in accordance with § 171.13,
published in the Federal Register the final amount of the FY 1993
annual fees for operating reactor licensees, fuel cycle

licensees, materials licensees, and holders of Certificates of
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Compliance, registrations of sealed source and devices and QA
program approvals, and Government agencies. Consistent with
OBRA~90 and its Conference Committee Report, the Commission has
ensured that -

(1) The annual fees are based on the Commission’s FY 1993
budget of $540 million less the amounts collected from Part 170
fees and the funds directly appropriated from the Nuclear Waste
Fund to cover the NRC’s high level waste program;

(2) The annual fees, to the maximum extent practicable, have
a reasonable relationship to the cost of regulatory services
provided by the Commiss . on; and

(3) Annual fees are assessed to those licensees which the
Commission, in its discretion, determines can fairly, equitably
and practicably contribute to their payment.

Therefore, when developing the annual fees for operating
power reactors, the NRC continues to consider the various reactor
vendors, the types of containment, and the location of those
reactors. The annual fees for fuel cycle licensees, materials
licensees, and holders of certificates, registrations and
approvals and for licenses issued to Government agencies take
into account the type of facility or approval and the classes of
the licensees.

10 CFR part 171, which established annual fees for operating
power reactors effective October 20, 1986 (51 FR 33224; September

18, 1986), was challenged and upheld in its entirety in Florida
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Power and Light Company v. United States, 846 F.2d 765 (D.C. Cir.
1988), cert., denied, 490 U.S. 1045 (1989).

10 CFR part 171, which established fees based on the FY 1989
budget, was also legally challenged. As a result of the Supreme
Court decision in Skinner v. Mid-American Pipeline Co., 109 S8.Ct.
1726 (1989), and the denial of certiorari in Florida Power and
Light, all of the lawsuits were withdrawn.

The NRC’s FY 1991 annual fee rule was largely upheld
recently by the D.C. Circuit Court of Appeals in Allied~Signal v.

NRC, 988 F.2d 146 (D.C. Cir. 1993).

VIII. Regulatory Flexibility Analysis

As required by the Regulatory Flexibility Act, 5 U.S.C.
605(b), the Commission certifies that this final rule as adopted
does not have a significant economic impact on a substantial
number of small entities. This final rule restores a previous
exemption to a specific class of licensees while not imposing a

new financial burden on any other class of licensee.

IX. Backfit Analysis

The NRC has determined that the backfit rule, 10 CFR 50.109,
does not apply to this final rule and that a backfit analysis is
not required for this final rule. The backfit analysis is not

required because these amendments do not require the modification
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of or additions to systems, structures, components, or design of
a facility or the design approval or manufacturing license for a
facility or the procedures or organization required to design,

construct or operate a facility.

List of Subjects in 10 CFR Part 171

Annual charges, Byproduct material, Holders of certificates,
registrations, and approvals, Intergovernmental relations, Non-
payment penalties, Nuclear materials, Nuclear power plants and
reactors, Source material, Special nuclear material.

For the reasons set out in the preamble and under the
authority of the Atomic Energy Act of 1954, as amended, and §
U.S.C. 552 and 553, the NRC hereby adopts the following

amendments to 10 CFR part 171.

PART 171 -~ ANNUAL FEES FOR REACTOR OPERATING LICENSES, AND FUEL
CYCLE LICENSES AND MATERIALS LICENSES, INCLUDING HOLDERS OF
CERTIFICATES OF COMPLIANCE, REGISTRATIONS, AND QUALITY ASSURANCE

PROGRAM APPROVALS AND GOVERNMENT AGENCIES LICENSED BY THE NRC

1. The authority citation for Part 171 is revised to read
as follows:

Authority: Sec. 7601, Pub. L. 99-272, 100 Stat. 146, as
amended by sec. 5601, Pub. L. 100~203, 101 Stat. 1330, as amended

by sec. 3201, Pub. L. 101-239, 103 Stat. 2106 as amended by sec.
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6101, Pub, L. 101-508, 104 Stat. 1388 (42 U.S.C. 2213); sec. 301,

Pub. L. 92-314, B6 Stat. 222 (42 U.S.C. 2201(w)); sec. 201, 88
Stat. 1242 as amended (42 U.S.C. 5841); sec. 2902, Pub. L. 102~

486, 106 Stat. 3125 (42 U.S8.C. 2214 note).

- In § 171.11, paragraph (a) is revised to read as

follows:

§ 171.11 Exemptions.

(a) An annual fee is not required for:

(1) A construction permit or license applied for by, or
issued to, a nonprofit educational institution for a production
or utilization facility, other than a power reactor, or for the

possession and use of byproduct material, source material, or

special nuclear material. This exemption does not apply to those

byproduct, source, or special nuclear material licenses which
authorize:

(i) Human use;

(ii) Remunerated services to other persons;

(iii) Distribution of byproduct material, source material,
or special nuclear material or products containing byproduct
material, source material, or special nuclear material; or

(iv) Activities performed under a Government contract.

(2) Federally-owned research reactors used primarily for
educational training and academic research purposes. For

purpcses of this exemption, the term research reactor means a

nuclear reactor that-
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(i) Is licensed by the Nuclear Regulatory Commission under
section 104 c. of the Atomic Energy Act of 1954 (42 U.S.C.
2134 (c)) for operation at a thermal power level of 10 megawatts
or less; and

(ii) If so licensed for operation at a thermal power level
of more than 1 megawatt, does not contain-

(A) A circulating loop through the core in which the
licensee conducts fuel experiments;

(B) A liguid fuel loading; or

(C) An experimental facility in the core in excess of 16

square inches in cross-section.

Dated at Rockville, MD this day of February 1994.

For the Nuclear Regulatory Commission,

Samuel J. Chilk,
Secretary of the Commission.
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Memorand.m
Te: John Cordes, Jesse Punches, Trip Rouichild, Leo Slaggie, and waC Saaff
From: Siephen | K. Walters, Pb.D.
Professor of Bconomics, Loyols Collc e in Maryland
Date: January 4, 1994
Re: Restwrstion of the Generic Bxemj oo from Annual Fees for Nonprofit
Bducational Institutions

Since our initial mecting of Dez. 13, 1995, 1 bave (s) carefully reviewed selected
mmumupwwﬂmhnmﬁtummmmuumﬁw
petition mcondmamluwdng.md(c)eoodw;ummmnmumui”d

* sositive externalities” and "public goods.®

Based on this endeavor and oo prior reseascl and analysis, I would make the followang
observations:

(1) The Commission’'s proposs! to reinstaic the aanual fee exemption for nonprofit
sducational institvions is, from e sandpoint of economic analysis, fundamentally sound.

(2) The Commission’s stated rationale for Jiis exgmption—the existence of “external
mm'mmmmmawmw.m.wmmm.u
needs 1o be specified in greater detall.

o)mmmm.ww,muamm-mwuyummmm
u»dmuednuenmmmudmmorm-mm-wmmu
educational facilities provide. Marke: provision of these pecullar bul importast goods is
mmmmm,wuutmnsmmmwwmumm
institutions.

!nmumonndu,lwmdlmuMMMpmuhmmmma
references 1 Jiterature where interesied readers may find more detaled information. I hope I
mmmbn;-ww.butmyhophbynﬁeymwmlmmmﬁﬂmwﬂm
drafting a final rule.

- - »

Those who invest in educatior. derive tangibie private benefits: by scquiring knowledge
mnm,nymmmummwmuwmmmmmmmmm
form of higher wages. mm.mwmmmumwy:
inmmu-'m,mmmmdmmmumm«mwpm
by about 35%, wmhbymm‘mmhmiummml.'

‘Sec: mx.ommcamm:&.ﬂuwm-mo-Wud
Bducation: mrmuwm.'mmm.mnmmd

p !
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It is widely—though by no means universally—hald in the economics literature, howevor,
that Investing in education also ylelds certain “social” or "external® benefis.’ Thess we
benefits which are not wholly captured by the individual scquiring more education, but which
Mwaociequhmwnbnmdm(u..ﬂm'uww'nmmdhmﬁuh
education). '

For example, education a! all levels Ls thoughi to strengthen the social fabric by fostering
notions of mutual respect end cooperation among ind.viduals, and to persuade citizens to observe
ceruin practices necessary to preserve public health and safety. Investment in higher education
is thought to involve one particularly important exiemal benefit: the geacration of new ideas,
or technological advance. In this view, education is an ioput to research and development, an
externality arises because Inventors sometimes will Le unable to capture all the benefits of their
innovative activity. In particular, some intellecnal ochievements (c.g., mathematical theorems,
which are an important input into engineering) cannot be pateated or otherwise protecied from
“copycas”; these imitators could then appropriate some or all of the benefits flowing from the
inventions.

Comments on the NRC's proposed exemptivn contained ample and satisfaciory evidence
that noclesr facilities and materials are an imporant clemeat in educational programs that
generate such external benefits. Just about all the commenting institutions documented that they
not only train significant numbers of earolled students in the proper handling of nuclear
materials; many also offer seminars, study tours, and other informational programs aimed at
introducing a wider public 1 the principles of nuclear safety. More important, all the
commeaters stressed that the training these facilitics make possible is indeed a crucial input ©
the production of new technclogies in a variety of fields, from archaeology to medicine w
phymcs.

mmxmm(wmmmqufawu'lhmditymm')um
Since consurers tend W weigh only thv: privare costs and benefits of purchasing mare education,
and fall 1o consider the sxiermal 'enefits, they will tend o under-consume this good. E.g.,
Suppose I could buy one mow. y & of education & & cost of $10,000. Suppose further that this
wouldninmymum:rnmbyﬂ.mwmnlﬂmIMdﬂ,mm
the form of extra public health or saity enjoyed by others), for total social benefits of $10,900.
Onna,wcinymubemmomﬂmmm:xnywofm.wnwuldh
$100 poorer, and will decline to buy. This provides & rationaie for public subsidies aimed !

Cleveland, August 15, 1992.

‘For & critical survey on this point, see: Jack High, "Stale Education: Have Economists
Made & Case?" Cato Jownal, v. 5, no. | (Spring/Summer 1985), pp. 305-23; more generally,
e Burton Weisbrod, Exsernal Bengfus of Public Educarion, Princston: Prnceton University
Press (1964).
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increasing the amourt of aducation which will be pioduced #nad consumed. in this exampls, a
vmhuundwhnhb!atlwamn(uptoSl.OOO)mldnnbthcinvmthm
worthwhile both personally and socially.

There is, frankly, scant evidence on the magnitude of the extermality problem in
education. Discussion of the matter tends to be superficial; most treatments simply point out
that public subsidy of education has tended 10 Increase supply.” No one, to my bas
precisely quantified the exient o which individuals acting without su in ordingry markets
will under-produce and consume education, especially higher education.® Several researchers,
however, have presented convincing evidence thal countries wirich invest more in education (or,
in the jargon, invest more in "human capital formation”) enjoy significantly higher rates of
economic growth.’

Of course, it is possible to argue that quantification of the exiernality problem in
education {5 unimporant; the problem appears W be 1o widely scknowledged that subsidies for
education, including Mgher education, are the rule rather than the exceptiou. For example, the
comments on the NRC's proposed rules included information that (in-state) students at the
University of Virginia pay only one-half the true cost of their education; at Comell, students
pey & mere 29% of this cost. What is more, staff and equipment costs usually arc far higher
in, say, nuclear engineening programs than in English literature; if tuitions are uniform across
programs, then, the nuclear engineering student receives a far greater subsicy than the English
lit student. Bul the existence of such subsidies makes the absence of quantification more, ot
less, troubding. Tt certainly seems roasonsble to ask: Iy not the present level of subsidy
adequate 1o overcome the problem of under-consumption? Are sdditional subsidies from the
NRC truly necessary for this purpose?

’See the volume by Weishrod, cited earlier, and also: Elchanan Cohn, The Economics of
Education, Cambridge: Ballinger (1979); Walter Garms, e al., The Economics and Polirics
of Public Educasion, Englewood Cliffs, NJ: Pregtice-Hall (1978).

“And some researchers axgue that the extemality problem is not quantitatively significant in
education; see, €.§., Jack High and Jerame Ellig, "The Privaie Supply of Education: Some
Historical Evidence,” in Tyler Cowen, od., The Theory of Market Fallure, Pairfax, YA: George
Mason University Press (1988).

sses: Costas Azarisdis and Allen Drazen, “Threshold Externaliies in Economic
Deveiopment,* Quarrerty Jowrnal of Economics, v. 105, 00. 2 (May 1990), pp. 501-26; Robert
1. Barro, "Econumic Growth in a Cross Section of Countries,” Quarrerly Journa! of Economics,
v. 106, no. 2 (May 1991), pp. 40743, Robert B, Lucas, Jr., *On the Merhanics of Economic
Development,” Journal of Monesary Economics, v. 22, no. 1 Quly 1988), pp. 342, Paul M.
Romer, *Increasing Returns and Long Run Growth, * Jownal of Political Economy, V. 94, no,
S (October 1986), pp. 1002-37.
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Gimdnmtlwdofempiﬂulmmuﬂ-mm.hniwhwm
these questions with assurance. We surp. Gt a Jeneric exemption will get us closer to the
-mm'ma,-y.mwmm,mnm‘:mn In my view,
um.nwouwuummmmmyuummwmmmmﬁ
rumn(mdahcmdnrmuiﬂ)hduaﬁmwhnnn.lh“ﬂbﬂhydplﬂdﬂll
fee exemption, memummblymmwmmmumm.
we peed "something more.” I believe we nead 1o consider the role of such ar exemption in
muﬁngmcyrodmddqmmudmmw.Mismcumphofl'm
public good.”

New Eaowledge a3 & Public Good

Beonomists use the phrise "public good® to describe & good that has two peculiar
properties: nondepletabiliry and nonexcludability. (Sadly, this phrase was not chosen wisely:
there are lots of goods that somehow iavolve the word “pubdlic,” e.g., public pbones, that are
nor public goods.) :

A.odhm«plﬂbiéwmnympmdnmmudnmh
you to consume. Most goods, therefare, &re not *public® (we refer to them as “private goods®).
When, for example, 1 pour myself & cup of coffee from the office pot, there is less coffee
available far you. But when I turn on my radio © *All Things Considered” as I drive home,
that does not reduce the amount of that prograun available o you, the radio signal is a public
pood. m;;ma;mmunnpmymmnnwmmmm
consuming it—even if this were technologically feasible.” The reason is simple: Given its
nondepxmbmty,w‘mmmwmmj@yap\xbﬂcmsmhumummb
wociety; umevummmum.mmwwwummnunm.wmm
in excess of cost, i.e., will make society better off.

Economists have long held that it will be difficult ar impossibie for free, unfetsered
mwy@mmmmm«.uuMbmmﬂd

“Sometimes the phrase "nonrival in consumption” is used to describe this characteristic. In
adﬁnoa.youudﬂ»mﬁmuphﬂc;wdsmﬁmdbn'ndﬂpu&'u'wﬂdn
goods.”

’uoﬂ-ﬂywﬂmmm“bjmuﬁdw-ymhmmunwlmpuﬁbknm
individuals who hadn't paid for a public good from consuming it. After several authors pointed
Mmmmmwpwkmm»mvdeam.mdlunﬁmMum
on the ides that such exclusion was undesirable rather than impractical.

“
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distribute them to all comers & & price equal  z2ro, &3 is desirable.’ There are aeversl
problems. Firs and most obvious is the fact that private producers will be unabie to recoup the
Mmda-mmwbucpodmhqdwhw;WUMM:MW”.
some consumers who value the good in excess of its incremental consumption costs (i.e., zero)
will be derred it mmuy.itwmbcvuymmm»mewunidm'
true demand for a public good: Consumers, aware that it may be infcasible or undesirable o
exclude those who have not contributed to the creation of the good from enjoying it gfter it has
b-upo,mmwmdtwﬁmrmmpodbwnlma“hmmm
can free ride on the payments of those who ante up for the good's production. The result will
be an inadequate private supply of public goods.

Mmynnuhmmwmwumﬂmmmmmth
examples of privately supplied public goods; other authors have suggested pricing strategies in
wmmmﬂmmuhtmmmnopdmmmmdlmucwum'
Nevertheless, there seems to be a reasoaably hroad agreement in the economics profession that
private provision of public goods iy problematic. There is simply no assurance thal the requisite
conditions (e.g., perfect information zero costs of transacting or enforcing agreements) exist
for optimal private production of public goods. Thus, therw is & general consensus thal public
subsidics are often~though not always--necessary and desirable far the production of such goods.

This consensus is especially strong with respect o public financing of onc particularly
impormnt public good--pure research wimed &t creating new knowiedge. Tt is obvious that a
mwdmha.c..mﬁmw)mm—d'mmhpm—m
governmental subsicy. In areas where intellectusl property rights are secure (e.g., because of
pwnu).d\eauﬂonofmmuzeohmpmm»mm.mdpﬁnumm
1o supply this good. But often it is either impossible 10 secure intellectual property—as in the
case of the aforementionad mathematical theorems--or undesirable to do w.

As an example of the latier, consider & research project (described in the comment
submined by the University of Michigan) underway at Wayne State University. There
m(wmumdm.x.u.wc)mmmmmwmnn

"'he classic references here are: Paul A. Samuelson, *The Pure Theory of Public
Expenditure,* Review of Economics and Saristics, v. 36 (November 1954), pp. 387-89; Francis
N;.s Bator, 'nnnmnom, of Market Failure,” Quarrerly Journa! of Economics, v. T2 (August
1958), pp. 351-719.

"Ihe clrivic references here are: Ronald H. Coase, "The Lighthouse in Economics,®
Journai of | . Economics, v. 17 (Ociober 1974), pp. 357-76; Harold Demaetz, “The Private
Production of 1 ublic Goods, " Jounal of Law & Economics, v. 13 (October 1970), pp. 293-306.
For a review of other papers oo these topics, see Cowan, The Theory of Market Falliwre (clied
carlier in note 4), pp. 1-26.
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thme«MWyWMdmmblmm
mmthMnmymMM.MWhmﬂ
nooexcludable. Once the most effective resuscitation method is determined (sssuming the project
can be concluded succesafully), msmupwuuummnmm«m
potential users; »w»wmmnmhmwmum
be inefficient. mmmwmux)mmmmnu
mwldp.mdmmitummmmmmy.nmahmmwm
the kmowledge from anyone.

The comments on e NRC's proposed rule contzin copious similar examples of how
nuclenr facilities and materials are being used to support the production of pure public goods.
nmmmuw-wmydm,mwmamwn
cancer treaument to ant history. In &} cases, the com.nenters stressed (hat their research facilities
are used 10 SUPPOTt HON-Proprietary nesearch, i.8., Ubey are pot trying o do whal entreprepeurs
might do, bmmwmmm;MMummMom,mmgmhh
mwMMmMWbmmmhﬁMtwmoawmmmdm
research would (perhaps because of property rights problems) de difficult to recoup. Further,
memmcnmppommmuyummmmmpmuyummmwmm
of public goods, i.e., it is "given away® in (he form of arcles in acholarly journals,
Mdomnprdnﬁomwu.wuhmmwnddeumwm
students.

This sctivity, it seems (© me, Suggests strongly that & generic examption for educational
institutions will enhance welfare. But, nsturelly, some qoestions remain:

1. The public good rationale looks an awful loi like the “external beneflis” rationale.
What's the difference? There's not always a clesr difference, even to sconomists. 1 would
focus on the ponexcludability characteristic of public goods, wad point out that while privats
mwa;mummnumum-wwmm.wm
may wh:pmdwadaull—.bantwmmbsﬁyormwwmmummm

recoupec.

2. As already noted, educarional instirerions already receive significant subsidies. Why
must the NRC add its own? The key bere is the difficulty of accurately gauging demand, or

Sand selling this knowledge would not be feasible: the first person o buy the Answer
mqmuwmummmdnwmmwmumwm.

destroying any atiem © exclude non-payers.

"paawpmym»mmzummmx.mmmum
R. Hulett, An Anahow of Marker Fallure: Euernclisies, Public Goods, and Mixed Goods

Gainesville, FL: Univ. of Florida Press (1977).
6
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value. The pousibility of fres riding mesns that there may be legions of sager consumess of a
particular piece of new knowledge, dut none may siep forward and offer t pay to get the job
done. Therefore, we endow various grants commiticos with resources, and trust them 10 allocate
these resources wisely, i.e., 0 make sure that projevis with the highest expected value per dollar
of cost are funded. But there is no guarantse the.e committees will not act like fres riders.
Specifically, it is conceivable that grants commitiees will view prposals in their area of interest
and expertise more favorably than proposals In ares that are relatively “foreign® to them. In
short, if the NRC does nor grant an exemption, there is no assurance that other agencies will
step forward and flll the resulting research-funding void in a neutral manner; research requiring
nuclexr materials or facilities is likely to suffer & relative decline.

3. Do all educational Instinaions produce public goods of the kind described? Whas
criseria should be used for exemption? Not all ecucational institutions actually produce pure
public goods, but all 17y 1© do #0. Ia this day anc age, even the humblest Liberal arts coliege
requires its faculty to perform some sort of research, Given the unpredictable nature of the
gaterprise, not all sucoved. But sometimes we need 10 cast our net widcly if we are o catch
fish. Accordingly, 1 would grant an exemption to all educational institutions who claim that
some nootrivial fraction of their nuclear facilities or materials are used for NON-DIODCCIALY
research. (Clearly, the public good rationale also suggests that institutions that are not primarily
educational, e.§., research entities like the Marine Biological Laboratory in Woods Hole, MA,
might qualify for exemption ) The key criterion for determining whether research qualifies as
non-propristary is whether findings are disseminated widely and a a wero price, €.g., &
professional meetings, in scholarly journals, or in other public preseatations.

Concluding Bemarka

I hope you will find the foregoing useful in formulating & final rule. 1 would make one
final poirt: Expanding the discussion of the external banefis provided by the activities of
educational institutions to include their production of public goods not only makes it clearer why
an educational exemption is desirable, but makes it easier 10 distinguish worthy from unwarthy
appeals for sxemption, M.bmﬂ.hhﬁhhﬂwﬁun&mﬂuwm
American College of Nuclear Physicians (ACNP). Throughout this petition, ACNP refers o
mc'miqueonmwdmlbndnty'nd'mwhneﬁu';m-dwmm;
ummgACNPngwmmmdmme'mnMaonymy
purpose as is served by the non-profit educational institutions.”

mmmwumam.mmuww'umm-
a8 the sole rationale for & fee exerzption. Since such benefits are often unquantifiable, it is eary
fwmwchimcnymwm—m.m.wwmmw
don't. Mﬂhgmﬂyqdkdm“mmhmlwﬂkmm:
subsidy. Quite mmply, ACNP members &re not: they use radioactive materials for diagnostic
and therapeutic purposes, L.e., they produce private goods. The optimal production of such

7
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§oods generally does not require subsidy, and the ACNP members should not qualify for a foe
exemption.

Agdidonal Relerences
James M. Buchanan, The Demand and Supply of Public Goods, Chicago: Rand McNally

(1968).

Richard Cornes and Todd Sacdler, The Theory of Externalinies, Public Goods, and Clud
Goods, Cambridge: Cambridge University Press (1986).

o Willlam Loeh: and Todd Sandler, Public Goods and Public Policy, Beverly Hills: Sage

(1970).

William Ouakland, “Theory of Public Goods,” in A. Auerbach and M. Feldstzin, eds.,
Handbook qf Public Bconomics, v. 2, New York: Narth Holland (1987).

Stephen ] K. Walters, Emerprise, Gowernmerns, and the Public, New Yori, McGraw-Hill
(1993).

David K. Whitcomb, Exernalities and Welfure, New York: Columbia University Press
(1972).
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NUCLEAR REGULATORY COMMISSION
10 CFR Parts 170 and 171
[Docket No. PRM~170-3)

American College of Nuclear Physicians and the Society
of Nuclear Medicine; Denial of Petition for Rulemaking

AGENCY: Nuclear Regulatory Commission.

ACTION: Petition for rulemaking; denial.

SUMMARY: The Nuclear Regulatory Commission ("NRC" or
"Commission") received a petition for rulemaking submitted by the
American College of Nuclear Physicians ("ACNP") and the Society
of Nuclear Medicine ("SNM") ("petitioners"). The petitioners
requested that the Commission amend its regulations governing the
user and annual fees charged to their members due to increases in
those fees. Among the specific reguests contained in the
petition were to establish a generic exemption for medical
licensees who provide services in nonprofit institutions and to
allow NRC licensees a greater voice in the development of new
regulations by the NRC. After careful consideration, the
Commission has decided not to adopt the proposals made in the

petition.

ADDRESSES: Copies of the petition for rulemaking, the public

comments received, and the NRC’s letter to the petitioner are



available for public inspection or copying in the NRC Public
Document Room, 2120 L Street, NW (Lower Level), Washington, DC

20555,

FOR FURTHER INFORMATION CONTACT: L. Michael Rafky, Office of
the General! Counsel, U.S. Nuclear Regulatory Commission,

Washington, DC 20555, telephone 301-504-1974.

SUPPLEMENTARY INFORMATION:
Background.

IT1. Responses to comments.

I. Background

On February 18, 1992, the NRC received a petition for
rulemaking submitted by petitioners ACNP and SNM. The
petitioners requested that the NRC amend 10 CFR Parts 170 and 171
which govern the annual and user fees imposed on most NRC
materials licensees by the Commission since the advent of 100
percent fee recovery in FY 1991. The petitioners requested these
amendments because of the substantial adverse impacts experienced
by their members i1o0llowing increases in the NRC’s user and annual
fees.

On May 12, 1992 (57 FR 20211), the NRC published a notice in
the Pederal Register announcing receipt of the petition. 1In that
notice, the NRC stated that it would consider the issues raised

by petitioners within the context of the review and evaluation of




the fee program for FY 1993 conducted as part of the NRC’s
continued implementation of Public Law 101-508, the Omnibus
Budget Reconciliation Act of 1990, as amended (OBRA-90). On
October 13, 1992 (%7 FR 46818), the NRC published a notice
requesting public comment on the issues raised in the petition.
The NRC received nearly 100 comments in response to this
request, with the vast majority in favor of granting the
petition. After careful consideration of the comments, the
Commission has decided to deny the petition for rulemaking, for

reasons stated below.

II. Responses to Comments

1. Comment. The majority of commencers simply restated
their support for some or all of the requested changes in NRC
policy detailed in the petition. In their petition, ACNP and SNM
stated that NRC fee increases under the 100 percent recovery
regime were adversely affecting their members’ practice of
nuclear medicine, in the process harming the societal benefits
which stem from that field of medicine. The petitioners claimed
that they could not recoup the costs of NRC feen because Medicare
reimbursement levels are inadequate and because competing nuclear
medicine alternatives are not regulated (or charged fees) by the
NRC. Petitioners then compared their treatment under the NRC’s
fee rules to that of nonprofit educational institutions, power

reactors and small entities, all of whom petitioners claimed



receive special treatment by the NRC, and argued that for
exemption purposes medical licensees should not be lumped
together with all other materials licensees.

For these reasons, ACNP and SNM requested that the
Commission take the following policy actions:

(1) Grant a generic exemption for medical services provided
in nonprofit institutions, such as hospitals, similar to that
granted to nonprofit educational institutions;

(2) Provide individualized exemption criteria for medical
licensees, by means of a "simple template for structuring
exemption requests;"

(3) Adopt a sliding scale of minimum fees that grants
nuciear physicians more relief than the current small entity
classification (which grants relief to physicians in private
practice with less than $1,000,000 in gross receipts); and

(4) Give NRC licensees a greater voice in the NRC’s
decisionmaking process for developing new regulatory programs.

In that regard, petitioners suggested that the criteria
contained in the NRC’s backfit rule be applied to the development
of all new regulatory programs. That is, if a regulation is not
necessary for the adequate protection of the public health and
safety, the NRC would be required to show that the rule would
substantially increase safety and that its benefits outweigh its
costs.

Response. The Commission does not believe that the analogy

between colleges and universities and medical services provided



in a nonprofit institution is a valid one. The Commission
recently decided to reinstate a longstanding (but temporarily
withdrawn) fee exemption for nonprofit educational institutions.
The key to educational institutions’ singular treatment, however,
is not their nonprofit status, nor the fact that they provide
valuable social benefits; rather, it is the existence of certain
structural market failures in educational institutions’
production of new knowledge. 1In other words, colleges and
universities produce new knowledge primarily through basic
research, and disseminate it (essentially for free) to all who
want it, without receiving compensation from those benefitting.
In economic terms, this new knowledge is cften termed a "public
good. "'

Two defining characteristics of a public good are its
nondepletability and nonexcludability. That is, one person’s
acquisition of knowledge does not reduce the amount available to
others; further, it is not efficient - and often is impossible,
as a practical matter - to prevent others from acquiring it at a
zero price. These characteristics make it difficult to recoup
the costs of producing new knowledge. Because the value of a
public good may be very great, put the costs of producing it

impossible to recapture, public subsidies may be necessary for

'The Commission’s analysis of this aspect of the petition is
based in part on a memorandum prepared by an NRC consultant on
the topic of externalized benefits and public goods. This
memorandum has been placed in the NRC Public Document Room for
examination by any interested persons. See Memorandum to NRC
Staff from Stephen J.K. Walters, Professor of Economics, Loyola
College (Md.), dated January 4, 199%4.
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production to occur at all. The Commission has decided to exempt
nonprofit educational institutions from annual fees to advance
continued production of new knowledge.

By contrast, medical practitioners have the capability of

obtaining compensation for the benefits they provide. Unlike new

knowledge, medical services are both depletable and excludable.

The benefits of medicine, while unguestionably significant, are

therefore a private rather than a public good, in economic terms.
The Commission believes, in sum, that the market failure
considerations that apply to educational institutions’

attempts to produce new knowledge simply do not apply to medical
practitioners. There is no structural barrier to the recovery of
costs incurred in producing the benefits of medicine. The
situation of the medical practitioners is not fundamentally
different from that of the for-profit licensees whose claims for
exemption on grounds of inability to pass through costs the
Commission has rejected in the past. (See 58 FR 38666-68; July
20, 1993.)

In this regard, the Commission notes petitioners’ claim that
Medicare may not account for NRC fees when reimbursing physicians
and hospitals. The Commission is also aware of pricing pressures
caused by competing nuclear medicine modalities not regulated (or
charged fees) by the NRC. However, as the Commission explained
in its FY 1993 fee rule, it is impracticable for this agency to
evaluate the merits of such ernnirical claims regarding the

ability of licensees to pass through fee costs to their



customers. (See 58 FR 38666, 38667-68; July 20, 1993.) The
Commission "does not believe it has the expertise or information
needed to undertake the subtle and complex inquiry whether in a
market economy particular licensees can or cannot easily
recapture the costs of annual fees from their customers." (58 FR
3J8667; July 20, 1993.) This statement applies equally to medical
licensees as it does to all others whose products cannot be
characterized as a "public good."

Addressing the petition’s second major point, the Commission
disagrees with those commenters who call for new individualized
exemption criteria for medical licensees. The Commission
believes that the current exemption process for materials
licensees, as codified in 10 CFR 171.11(d), provides medical
licensees with the opportunity to regquest an exemption by means
of detailing their particularized circumstances.

Both exemption procedures (power reactor and materials
licensee) contained in § 171.11 allow the requester to inform the
Commission of "[ajny . . . relevant matter that the licensee
believes” should impact on the exemption decision. This allows
the Commission flexibility to consider each situation on its own
merits. Were the Commission to attempt to establish specific
criteria for each type of materials licensee, itself a daunting
task, it might then be prevented frc sidering factors which
did not fall precisely within those enumerated. And if the
Commission retained the open-ended provision guoted above, it

would have expended considerable time and resources to little



purpose, as licensees could make the same claims under new
criteria that they can at this time.

Petiticners also complained that the NRC had established a
high threshold for granting material= exemption regquests. In
this regard, the Commission explained in the first 100 percent
fee recovery rule, in FY 1991, that because it was statutorily
regquired to collect 100 percent, it could not easily exempt
licensees from fees. If one licensee or class of licensees is
exempted, those fees must then be placed on other licensees,
increasing their fee burden. It is for that reason that the
Commission only grants exemptions in exceptional circumstances.
(See 56 FR 31472, 31485; July 10, 1991.)

Petiticners’ third request, that the Commission establish a
sliding scale of minimum fees based on the size of the licensee,
which "reflects the unique constraints on physicians", also is
denied. In its FY 1991 fee rule, the Commission explained in
great detail why it devised its fee schedules in the manner it
did, basing fees on classes of licensees rather than licensee-by-
licensee. (See FY 1991 Final Rule, 56 FR 31472, and Appendix A to
the Final Rule; July 10, 1991.) There is no information
contained in either the petition or comments on the petition
which would lead the Commission to reconsider this approach, and
therefore the Commission must deny this aspect of the petition as
well.

However, the Commission intends to re-examine the size

standards it uses to define small entities within the context of



compliance with the Regulatory Flexibility Act. The Commission
will conduct this review within the context of revision of the
small business size standards proposed by the Small Business
Administration ("SBA") (58 FR 46573; September 2, 1993). The
Commission will not complete this review until the SBA
promulgates its final rule on this matter. These activities may
result in a revised definition of "small entity" more favorable
to petitioners.

Finally, the Commission deni¢z petitioners’ request that
licensees be provided more power over the developmenc uf NRC
regulations, and that a new backfit rule incorporating cost-
benefit analysis be instituted to evaluate the agency’s
regulatory programs. The Commission denied similar requests in
its FY 1991 fee rule, explaining that the NRC is not exempt "from
the normal Government review and budgetmaking process." The
Commission at that time pointed out that "the Government is not
subject to audit by outside parties," and that "[a]udits are
performed by the General Accounting Office or the agency’s
Inspector General, as appropriate." (56 FR 31472, 31482; July
10, 1991.) Additionally, the NRC complies with Federal
regulations such as the Paperwork Reduction Act of 1980 (44
U.8.C. 3501 et seq.) and the Regulatory Flexibility Act of 1980
(5 U.8.C. 601 et seq.) that require agency analysis of the
economic effects of new regulations on licensees. The NRC Staff
also prepares detailed cost-benefit analyses to justify any new

regulatory requirements; these analyses are carefully reviewed by




the Commission. The Commission has seen nothing either in the
petition or comments on the petition that would lead it to change
its approach in this area. The Commission would like to
emphasize, however, that licensees are always welcome and
expected to coumnent on proposed rulemakings, excluding the
accompanying cost-benefit analyses, and that such comments, along
with the day-to~day interaction between licensees and the agency,
in the Commission’s view provide an adequate and successful
method of keeping each yroup apprised of the other’s concerns.

2. Comment. The Commission received a potpourri of
comments on other aspects of the petition. A number of
commenters disagreed with the petition, arguing that medi al
licensees should not receive an exemptiuvii, »s the costs of such
an exemption would be borne by other licensees to whom the
additional fees would have no relation, and that every licensee
should pay its fair share. Other commenters stated that the fees
should be abolished entirely, which would remove the dilemma over
granting exemptions. One commenter argued for basing an
exemption on the function for which the license is utilized, not
the function of the licensed organization. Some commenters
argued that fees should be based on factors such as the amount of
radioactive sources possessed, the number of procedures performed
or the size of the nuclear department within a hospital. Certain
commenters suggested expanding the number of exemptions to
include Government agencies, along with those licensees which

provide products and services to medical and educational
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entities. One commenter requested that the NRC take Agreement
State schedules into account when setting its own fee schedule.
Another commenter raised concerns as to the expense of NRC
contractors and the quality of NRC regulation. And a few
commenters urged the NRC to reevaluate or abolish its then~-
recently instituted Quality Management (QM) Program.

Response. As the Commission stated above, it is denying this
petition for rulemaking, and therefore not exempting medical
licensees for services provided in a nonprofit institution.

The Commission cannot abolish its fees unilaterally, as the
requirement to collect 100 percent of the agency’s annual budget
authority through user and annual fees is statutorily mandated by
Congress, see section 6101 of OBRA-90.

The Commission has explained in the past why it did not
believe that basing fees on factors such as anumber of sources or
the size oi the facility would result in a fairer allocation of
the 100 percent recovery requiirement. (See FY 1991 Final Rule,
56 FR 31472; July 10, 1921, and Appendix A to that Final Rule;
and Limited Revision of Fee Schedules, 57 FR 13625; April 17,
1992.) The Commission has seen no evidence in the petition or
comments on the petition which would lead it to change its
current approach of charging fees by class of licensee. For
reasons similar to those stated in the earlier rules cited above,
the Commission does not believe it would be feasible to base an
exemption on the function for which a license is utilized rather

than on the function of the licensed organization.
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The Commission has also explained in prior rulemakings why
it has decided to charge Federal agencies annual fees, and has
seen nothing in comments on the petition which would cause it to
change its position on this policy matter. (See FY 1991 Final
Rule, 56 FR 31472, 31474-45; July 10, 1991.) The Commission also
does not believe that the exemption for nonprofit educational
institutions should be expanded to cover those private companies
supplying services and products to medical or educational
licensees. The fact that the cost of these services and products
impacts upon exempt licensees is not sufficient reason to exempt
private for-profit licensees. By exempting nonprofit educational
institutions from fees, the Commission has addressed the direct
impact of its fees on those institutions. Additionally, the
Commission has discussed in both prior and current rulemakings
the necessity of a high threshold for exemption requests and the
overarching requirement to collect as close to 100 percent of its
annual budget authority as possible; these factors remain valid
here.

While the Commission acknowledges that in many cases
Agreement States base their fee schedules in some measure on the
NRC’s fee schedule, the NRC cannot do the reverse. The NRC must
conform its fees to the 100 percent recovery requirements
mandated by OBRA-90, independent of Agreement State fee schedules
over which the agency has no control.

Finally, the Commission believes that comments on the

agency’s QM program, NRC contracting practices and the overall
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quality of NRC regulation are beyond the scope of this notice.
However, the Commission notes that the agency’s regulation
codifying its QM program was challenged and ultimately upheld in
court. See American College of Nuclear Physiciars and Society of
Nuclear Medicine v. United States Nuclear Regulatory Commission
and United States of America, No. 91-1431, slip op. at 2 (D.C.
Cir. May 22, 1992) (per curiam).

Because each of the issues raised in the petition has becen

substantively resolved, the NRC has denied this petition.

Dated at Rockville, Maryland this day of February, 1994.

For the Nuclear Regulatory Commission,

Samuel J. Chilk,
Secretary of the Commission.
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ATTACHMENT 5



Terence Beven, M.D.
President
American College of Nuclear Physicians

Leon 5. Malmud, M.D.
President

Society of Nuclear Medicine
1101 Connecticut Avenue, N.W.
Suite 700

wWashington, D.C. 20036

Gentlenmen:

After careful consideration of your rulemaking petition
dated February 10, 1992, the Commission has determined that your
request to amend 10 CFR 170 and 171 must be denied, for the
reasons provided in the enclosed Federal Register notice.

The enclosed notice of denial will be published shortly in
the Federal Register. If you need more information, please
contact Michael Rafky in the Office of General Counsel at 301~
504-1974.

Sincerely,

Samuel J. Chilk
Secretary of the Commission



ATTACHMENT ¢




The Honorable Joseph Lieberman, Chairman
Subcommittee on Clean Air and Nuclear Regulation
Committee on Environment and Public Works

United States Senate

Washington, D.C. 20510

Dear Mr., Chairman:

On July 20, 1993 the NRC published a final rule establishing fee
schedules for its licensees for fiscal year 1993. The final rule
alsc eliminated a generic exemption from annual fees previously
granted to nonprofit educational institutions. The Commission’'s
need to revisit the generic exemption for nonprofit educational
institutions was occasioned by a March 16, 1993 decision of the
U.S. Court of Appeals for the District of Columbia Circuit
(Allied- v

the United States of America, 988 F.2d 146 (D.C. Cir. 199%3))
which forced the Commission to acknowledge the weakness of, and
abandon, the argument formerly made on behalf of these
institutions that they could not pass through the costs of NRC
fees.

Following publication of the final rule, the Commission received
a petition from Cornell and eleven other universities for
reconsideration of the final rule and requesting reinstatement of
the exemption for nonprofit educational institutions. The
Commission granted the petition to reconsider this matter and
issued a proposed rule requesting public comments on the
restoration of the exemption for nonprofit educational
institutions. After carefully evaluating the public comments,
the Commission has decided to amend its fee regulations in 10 CFR
Part 171 to reinstate the exemption from annual fees for
nonprofit educational institutions=.

Enclosed is a copy of the final rule which is being transmitted
to the Federal Register for publication.

Sincerely,

Ivan Selin
Enclosure: Final Rule

cc: Rep. John R. Kasich



IDENTICAL LETTERS SENT TO:

The Honorable Philip Sharp, Chairman
Subcommittee on Energy and Power
Committee on Energy and Commerce
United States House of Representatives
Washington, D.C. 20515

cc: Representative Michael Bilirakis

The Honorable Richard H. Lehman, Chairman
Subcommittee on Energy and Mineral Resources
Committee on Natural Resources

United States House of Representatives
Washington, D.C. 20518

cc: Representative Barbara Vucanovich

The Heonorable J. Bennett Johnston, Chairman
Subcommittee on Energy and Water Development
Committee on Appropriations

United States Senate

Washington, D.C. 20510

¢c: Eenator Mark O. Hatfield

The Honorable Tom Bevill, Chairman
Subcommittee on Energy and Water Development
Committee on Appropriations

United States House of Representatives
Washington, D.C. 20515

cc: Representative John T. Myers

The Honorable Martin Olav Sabo, Chairman
Committee on the Budget

United States House of Representatives
Washington, D.C. 20515

cc: Representative John R. Kasich
The Honorable Jim Sasser, Chairman
Committee on Budget

United States Senate

Washington, D.C. 20510

cc: Senator Pete V. Domenici



ATTACHMENT 7



NRC REINSTATES ANNUAL FEE EXEMPTION
FOR NONPROFIT EDUCATIONAL INSTITUTIONS

The Nuclear Regulatory Commission is reinstating a provision
to its requlations which exempts nonprofit educational
institutions from annual fees.

The provision was deleted in July 1993 in response to a
March 1993 opinion by the U.S. Court of Appeals for the District
of Columbia Circuit. That opinion remanded for further
consideration the NRC’s rationale for exempting nonprofit
educational institutions from licensing fees. The court opinion
cast doubt on the NRC’s then-existing rationale that nonprofit
educational institutions were unable to pass through the costs of
the fees.

In reaction to the court decision, the Commission initially
proposed to retain the exemption and asked specifically for
public comments on the court’s suggestion that perhaps the
exemption could be justified if "education yields exceptionally
large externalized benefits that cannot be captured in tuition or
other market prices."

After receiving only a few comments supporting a continued
generic exemption and some comments requesting abandonment, the
Commission reluctantly decided that, in view of the court opinion
and the administrative record, it could not justify a generic
exemption for nonprofit educational institutic

Soon after publishing a final rule estalL shing the NRC’s
fiscal year 1993 fee schedules, which included for the first time

annual fees for previous)y exempt nonprofit educational



institutions, the Commission received a petition for
reconsideration of the rule.

The petition, filed by a number of affected colleges and
universities, asserted that the externalized benefits and public
good resulting from use of university research r~»~tors in
various fields of education would be lost if annual fees were
imposed on colleges and universities.

While the Commission was considering granting the petition
or, as an alternative, granting some nonprofit educational
institutions individual public interest exemptions from the new
annual fees, merbers of the staff visited a number of colleges
and universities to learn more about the use of nuclear materials
in educational programs and the benefits resulting from the uses
of those materials.

As a result of those visits and the arguments made in the
petition, the Commission proposed retracting the new annual fees-
=$62,100 per research reactor licensee and lesser amounts for
each materials license. After reviewing the over 200 comments
received (the vast majority favored granting the petition), the
Commission decided that the exemption from annual fees for
nonprofit educational institutions should be restored.

The amendment to Part 171 of the Commi«sion’s regulations

will become effective on (date).



