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February 16, 1994 RULEMAKING ISSUE secv-94-o34

! (Affirmation)
_F_0_B: The Commissioners

FROM: William C. Parler
General Counsel

James M. Taylor
Executive Director for Operations

SUBJECT: ISSUANCE OF FINAL RULE REINSTATING NONPROFIT
| EDUCATIONAL EXEMPTION AND DENIAL OF PETITION FOR
| RULEMAKING
|

PURPOSE:
1
1

To obtain Commission approval for issuance in the Federal
| Register of two related user fee notices which would 1) reinstate

the exemption from fees for nonprofit educational institutions
and 2) deny a petition for rulemaking filed by the American
College of Nuclear Physicians (ACNP) and Society of Nuclear
Medicine (SNM) requesting Commission action on a number of user
fee issues. The two draft notices have been submitted to the
Commission in a single package because of their interrelationship
on the issues of fees and, more specifically, generic exemptions

|
,

from fees. |

BACKGROUND AND DISCUSSION:

In the final FY 1993 fee rule, the Commission revoked its annual
fee exemption for nonprofit educational institutions. Following
that action, the Commission began to reevaluate its decision in
response to concerns raised by colleges and universities.
Simultaneously the Commission received a petition for
reconsideration of the revocation, filed by a number of affected
educational institutions.

On September 29, 1993 (58 FR 50859), the Commission granted the
petition for reconsideration and issued for public comment a
proposed rule reinstating the exemption (Attachment 1). The
Commission received over 200 comments on its proposed rule, the

I
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majority from colleges and universities in favor of reinstating
the exemption.

The final rule (Attachment 2) would reinstate the exemption for
nonprofit educational institutions, based largely on the comments
received as well as the staff's own examination of the issue.
The primary concept on which the educational exemption is based
is that educational institutions perform basic research and
produce pure knowledge that is a "public good" in an economic
sense. This is supported by a memorandum (Attachment 3) prepared
by an NRC economics consultant which discusses the theories of
" externalized benefits" and "public goods."

The petition for rulemaking was submitted by the American College
of Nuclear Physicians and the Society of Nuclear Medicine in
February 1992. The two petitioners requested more lenient
treatment for medical licensees under the NRC's 100 percent
recovery regime due to increases in fees as a result of that
statutory mandate. Among their requests were 1) an exemption for
all medical procedures performed in a nonprofit institution;
2) more particularized exemption criteria; 3) a sliding fee scale
based on the size of the facility; and 4) a greater voice for
licensees in the NRC's decisionmaking process with regard to
adoption of new regulatory programe.

The Commission requested public comment on the petition in
October 1992. Nearly 100 comments were received, the majority
from medical licensees in favor of granting the petition. In its
Federal Register notice requesting comment, the Commission stated
that the petition and accompanying comments would be considered
in the context of the agency's continued implementation of
OBRA-90, as amended.

The staff proposes (Attachment 4) that the petition for
rulemaking be denied for a number of reasons. This proposal
continues the existing Commission policy of rarely granting
exemptions, as exempting licensees will result in other licensees
paying those costs. In the case of the requested nonprofit
medical exemption, the notice explains that medical treatment
like that described in the petition is a private and not a public
good, by contrast to the pure knowledge produced and disseminated
by educational institutions. For FY 1993, medical licensees were
assessed $15 million in fees. If an exemption were granted,
these fees would have to be assessed to other NRC licensees. As
for the other policy changes requested by petitioners, more
particularized exemption criteria are unnecessary, since
existing fee regulations already provide criteria for granting
exemptions to medical and other materials licensees. The reasons
for not adopting a sliding fee scale or giving licensees a
greater role in NRC regulatory development remain the same as
those given in earlier fee rulemakings.
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The Commission should complete its review of these documents and
affirm their recommendations at an early date. Congressional

,

hearings on user fees are currently scheduled for March 9, 1994.

RECOMMENDATIONS:

Approve the enclosed final rule reinstating the annual fee*

exemption for nonprofit educational institutions

Approve the Federal Register notice denying the ACNP/SNM*

petition for rulemaking

* Note that

(1) Congress will be informed of these actions (see Draft
Letter to Congress at Attachment 5)

(2) A copy of the petition denial will be sent tc
petitioners (see Draft Letter to Petitioners at
Attachment 6)

(3) A draft public announcement will be issued (see Draft
Public Announcement at Attachment 7)

William C. Parler
General Counsel

./_.

ames M. ylor
Edecutive Director

for Operations

Attachments:
1. Proposed Nonprofit Educational Exemption Rule
2. Final Nonprofit Educational Exemption Rule
3. Memorandum from Economic' Consultant
4. Denial of Petition for Rulemaking
5. Draft Letter to Congress
6. Draft Letter to Petitioners
7. Draft Public Announcement
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Commissioners' comments or consent should be provided directly
to the Office of the Secretary by COB Friday, March 4, 1994.

Commission Staff Office comments, if any, should be submitted
to the Commissioners NLT Friday, February 25, 1994, with an
information copy to the Office of the Secretary. If the paper|

L is of such a nature that it requires additional review and
comment, the Commissioners and the Secretariat should be
apprised of when comments may be expected.

This paper is _entatively scheduled for affirmation at an Open
Meeting during the Week of March 7, 1994. Please refer to the
appropriate Weekly Commission Schedule, when published, for a
specific date and time.

DISTRIBUTION:
Commissioners
OGC
OCAA
OIG
OIP
OCA
OPP
REGIONAL OYFICES
EDO
ACRS
ACNW
ASLBP
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1
~

'

93s,954. 955 as amended (42 U.S.C 2132, .10 CFH Part 171w

Regulatory Flexibility Certification
'

2 3.223 0n 2

As required by the Regulatory [133.2134,2 WM 31504E83
g, ,, , g,, 9 ,,

I#4 " ' Restoration of the Generic Exemption','** "3
its on rt t a thi e, g7 3 tat * # """*' "

if adopted, will not have a significant 2073 (42 U.S.C 2239).' Sections 252004206EducatfortalInstitutions
e

'

economic irapact on a, substantial al o issued under acts. tot b, i, o,182.186
number of small entities. The prow 234. 68 Stat. 946-951,955. 83 Stat. 444, as AGENCY: Nuclear Regulatory

rule sets forth the time frame within amended (42 U.S.C 2201 Ibl.(il.(ol,2236, Commission. ,

'

which a person other than an applicant 2282h sec. 206,88 Stat.1246142 U.S.C ACT ON: Proposed rule

must file a request for a heanng in a 58%l.Mions 2.600 2.606 alsoissued SUMMARY:On July 20,1993, the Nuclear
licensing proceeding held under the under sec.102. Pub. L 91-190. 83 Stat. 853,

Regulatory Commission ("NRC" or
|informal procedures set forth in to CFR as amended (42 U.S.C 4332). Sections " Commission") published a final rule

part 2, subpart L.ne proposed rule.by 2.700s. 2.719 also issued under 5 U.S.C 554. establishing annual fee schedules for its
itself, does not impose any obligations S&tions 2.754. 2.760. 2.770,2.780 also licensees for fiscal year 1993. The final

,

i

on regulated entities that may fall issued under 5 U.S.C 557. Section 2.764 and rule eliminated a generic exemption
'

within the definition of "small entities" table 1 A of appendix C also issued under from annual fees previously applicable
as set forth in section 001(3) of the secs.135.141, Pub. L 97-425,96 Stat. 2232,

Regulatory Flex 2bihty Act. or within the 2241 (42 U.S.C 10155.10161). Section 2.790
to nonprofit educational Institutions

definition of"small business" as found al,o issued under sec.103,68 Stat. 936, as (educational exemption). Following

in section 3 of the Small Dusiner.s Act, amended (42 U.S.C 21331 and 5 U.S.C 552. publication of this rule, the Commission

15 U.S.C 632, or within the small Sections 2.800 and 2.808 also issued under received a petition for reconsideration

business sim standards contained in 13 5 U,3 C 553. Section 2.809 also issued undef requesting reinstatement of the
5 U.S C 553 and sec. 29; Pub. L 85-256,71 educational exemption. The

CFR part 121. Stat. 579, as amended (42 U.S.C 2039)- Commission views the petition as a
Backfit Analysis Subpart K also issued under sec.189. 68 Stat. request to conduct a new rulemaking to

This proposed rule does not involve 955 (42 U.S.C 2239); sec.134. Pub. L 97- ' amend the final rule by restoring the

any new pmvisions which would 425.96 Stat. 2230 (42 U.S.C 10154). Subpart exemption. The Commis.lon grants the

impose backfits as defined in 10 CFR t, also issued under sec.,189. 68 Stat. 955 (42 request for a new rulemaking. The new
$0.109(a)(1). Accordingly. no backfit U.S.C 22391. Appendix A also issued under rulemaking reconsiders whether

analysis pursuant to 10 CFR 50.109(c)is sec. 6. Pub. L 91-560. 84 Stat.1473 (42 nonprofit educational institutions

required for this proposed rule. U.S C 21351 should receive a generic exemption
~

~-

from annual fees.The Commission
List of Subjects to CFR Part 2 2. In 5 2.1205(c), introductory text is requests public comment on that

Administrative practice and republished and paragraph (c)(2)is * D8

procedum. Antitrust, Byproduct revised to read as follows: q]sti "8 P,f,dd no nu
material, Classtfied information,
Environmental protection, Nuclear

i 2.1205 Request for a hearing; petition for question.DaTE: Comment period expires OctoN
wave to intenene.materials, Nuclear power plants and 29,1993. Comments received after 11 .
* * * * *

reactors, Penalty. Sex discrimination, date will be considered,if it is practical
Source material.Special nuclear (c) A person other than an applicant to e so.We Comminbn b aWo
material, Waste treatment and disposal. sh*11 file a mquest for a hearing assure consideration only for comments

For the reasons set out in the * th i"~ received on or before this date.*

preamble and under the authority of the ADDRESSES: Submit written comments* * * . .

Atomic Energy Act of 1954, as amended; (2)If a Federal Register notim is not
to: Secretary. U.S. Nuclear Regulatory
Commission. Washington, DC 20555,the Energy Reorganization Act of1974

published in accordance with paragraph Attn: Docketing and Service Branch.as amended; and 5 U.S.C. 553, the NRC
is proposing to adopt the following k)(1) of this section, the earliest of- Deliver comments to: 11555 Rockville'

amendments to 10 CFR part 2. (i) Thirty (30) days after the requestor Pike. Rockville, Maryland 20852.
receives actual notice of a pending between 7:45 a.m. and 4:15 p.m. Federal

P ART 2--RULES OF PRACTICE FOR application, or workdays. (Telephone 301-504-1966.)
Copies of comments received may beDOMESTIC LICENSING PROCEEDINGS

(ii) Thirty (30) days after the requestor examined and copied for a fee at the
1.ne authority citation for part 2 receives actual notice of an agency NRC Public Document Room,2120 L

continues to ri>ad as fo: lows: action granting an application In whole Street NW.,(Lower Level) Washington,
e Authority: Sees. 161,181. 68 Stat. 948 or in part, or DC 20555.

G53. as amended (42 U.S C 2201,2231h sec. (iii) One hundred and eighty (180) FOR FURTNER WORMAT)ON CONTACT:191. as amended, Pub. L a7-615,76 Stat. 409
(42 U.S.C 224 th sec. 201, as Stat.1242. as

days after agency action granting an L. Michael Rafky, Office of the General

amended (42 U S C 5841). 5 U.S C 552. application in whole or in part. Counsel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,

Section 2.101 also issued under secs. 53. . . . . .

Dated at Rockville, Maryland, this 23rd day telephone 301-504-1600.'

3 35, 93 end (42 of Septemba.M93. SUPPtEMENT ARY WORMAT10N:U.S.C 2073. 20Q2,2093. 2111,2133,2134, For the Nuclear Regulatory Commission.
2135); sec.114(0, Pub. L 97-4 25,96 Stat. L Dat1 ground.
2213. as amended (42 U.S.C 10134(Oh sec. Samuel J.Chilk. IL Section-by.section analysis.

102. Pub. L 91-190. 83 Stat. 853. as amended8"C'"*7 CM8 0 **i"i 8- Ul. Environmental irnpact: categorical

(42 U.S.C 4332h sec. 301. 88 Stat.12s8 (42 IFR Doc. 9}-23835 Filed 9-28-93; 8.45 aml exclusion.
U.S C 5871). Sections 2.102,2.103,2.104 IV. Paperwork reduction act staternent.
2.105,2.721. also issued under seca.102. asuaea coce rtres.et-p V. Regulatory analysis.
103.104,105.183.189. 68 Stat. 936,937

e

' e - .
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.~. A - e .- m" ' *NI~ . ...... .... _ .

. ..w : w n , ,, . . r " ',' W"' , ,
,

*N' % ' MT *" N~"~"~

p
~ 50860 Federal Register / VcJ. 58 -No.n187 / Wednesday. Sept:mber 29. 1993 1 Ptopcml Rules

j b VI. Regulatory flexlhility analysis,
~

;
'

1; VII. BackSt scalysis. 1ostitutions might be''able to make - letter argues that it is " inefficient" and \
i ,. Individualized showings of financial " socially and economically"

NTi
'![ Background , . hardship and extemalised benents undesirable" to charge people for acx:ess

9, On July 20,1993 the Commission sufficient to justify a "public interest" to pure knowledge, because the benefits
published its final annual fee rule for exemption under to CFR 171.11(b)(58 of that knowled.4 FY 1993 (58 FR 38666). The final rule . FR 38669).The two dissenting unpredictable."ge "are largelyLetter from Alfred Kahn1; principally set out the Commission's fee Commissioners took the view that the to Shirley Egan, Associate University*': schedules for FY 1993, but it also Commission should continue in force Counsel, Comell University Guly 15,

*h' discussed in some detall the 3-2 the generic educational exemption (58 1993),
M Commission decision to revoke a FR 36875). . . The petitioners also stressed the harm

;; ; generic exemption previously Almost immediately the Commission to university nuclear programs as a '

. beean receiving letters from many result of the newly imposed annual feesau applicable to nonprofit educational ,

institutions. A court of appeals decision. cofieges and univer;ities protesung the ' (petition at 8-9). Using Cornell
''

,

issued in March 1993, had necessitated change in its longstanding policy. Many University's nuclear program as an
the Commission's rethinking of the of these letters were sent as comments example, they asserted that Federal

"

educational exemption. See Allied. regarding the Commission's concurrent
grants (in addition to those already

Signol,Inc. v. NITC,988 F.2d 146 (D.C. fee policy study now being conducted provided) might be necessary to meet
'';

Cir.1993). That decision cast doubt on as required by the Energy Policy Act of
the additional costs of NRC annual fees

.

the NRC's stated rationale-which 1992 (58 FR 21116), in these letters and (petition at 9-10). Finally, the
'

included a purported inability to " pass comments (available in the NRC Public petitioners argued that the
through" costs--for exempting Document Room ("PDR")), educational

~. nonprofit educationalinstitutions from institutions described the "extemalized Commission's longstanding exemptionfor nonprofit educational institutions
benefits" derived from their programs was rooted in sound policy, and thatannual fees. .

-

and the problems created by the new reinstating the exemption would beIn reaction to the court decision, the
Commission initially proposed to retain annual fees, including the prospect of
the educational exemption, but with a major cutbacks in nuclear education. consistent with the already extensive

fresh rationale. In its proposed FY 1993 Some licensees also pointed out that direct Federal funding provided many

3 annual fee rule, the Commission their programs were already heavily
college and university licensees
(petition at 12-13). ' .

.

requested comments on retaining the subsidized by the Federal government in August, while the petition for
exemption, and asked specifically for (in particular by th6 Department of reconsideration was under
comments on the cuurt's suggestion that Energy), precisely because the programs consideration, the Commission

-

perhaps the exemption could be were not sustainable absent public undertook an effort ofits own to
justifled if" education yields sector support,

develop guidance for considering
The Commission also received a

exceptionally large externalized benefits formal petition for reconsideration of individ ual "public interest" exem ption
- -

that cannot be captured in tuition or
other market prices."988 F.2d at 151. the FY 1993 final rule with the aim of

requests by colleges and universities. As
part of this effort, the NRC staff visited

The Commission also requested restoring the nonprofit educational a number of colleges and universities toexemption. See Petition for
leam more about their educationalcomments on whether the exemption Reconsideration of Final Rule (July 30, activities and the benefits of non. powershould be revoked.

Following the close of the comment 1993). In this petition for
reactors and the use of nuclear materials

*

period, the Commission faced a reconsideration (which is being in education programs. The Commission
dilemma. It remained conunitted to the

published as an appendix to this
concluded that the new annual fees

value of nuclear education and related proposed rule), a number of formerly (562.100 for each research reactor
research as a policy matter, but it had exempt colleges and universities

,

license: lesser amounts for each
*

assertad with some specificity a number materials license) would jeopardize the
I

received only a few comments, and
of benefits that educational institution educational and related researchf cursory ones at that, supporting a

p, continued generic exemption. research reactors provide to both the ' benefits provided by a number of
Additionally, some NRC licensees had nuclear industry and the public at large. colleges and universities.

Prominent was the continued training of As a result of the new and moresubmitted comments requesting nuclear scientists and engineers detailed information and argumentsabandonment of the exemption (petition at 3-4).The petitioners also developed in the petition foraltogether or a more equitable spread of
its costs to all licensees. Still other stated that nuclear technology was used reconsideration and in the other sources

in fields as varied as medicine, geology, described above, and after carefulcommenters urged that the exemption archaeology, food science and textiles reflection, the Commission now isbe retained, but that it be expanded to and that the public additionally inclined to return to its previousinclude various other licensed activities, benefitted from people who could
practice of exempting nonprofitAfter considering the material before e

it, a split Commission, by a 3-2 vote, provide knowledgeable opinions on
educationalinstitutions from annual

" reluctantly concluded that in view of nuclear topics, as well as from tours of
fees. The Comn ission therefore grants

the court decision and the
research reactors (petition at 4-5). the petition for reconsideration of the

The petitioners went on to argue that
administrative record developed during education provides significant FY 1993 final mle and now proposes to
the comment period it cannot justify a

'' externalized benefits" warrantin8 institutions from annual fees.The
exempt nonprofit educationali

a
generic ' educational' exemption for FY

public subsidy. ney cited a letter from Commission does not intend to create1993" (58 FR 3866&-691. Therefore, the economist Alfred Kahn (also availablee*
any other generic exemption categoriesCommission inforrned formerly exempt in the attached appendix) stating that in this rulemaking.nonprofit educational institutions that

the knowledge generated by university- The Commission does not propose
*

k
they would have to pay annual fees related research is itself a public good light!
beginning in FY 1993. The Commission that cannot be quantified using market has abthis further shift in a policy that

| did point out that many of these indices (petition at 0-7). Mr. Kahn's change in a short time. The Commission |
dy gone through a major

:
,

4.

' *
_

-

~
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*
was sharply divided from the outset on This nodos,of course, does not - - licensees the shortfall resulting from the
the wisdom of eliminating the generic . represent a final Commission decision ' educational exemption, pursuant io its
educational exemption. New to reinstate the educational exemption, current statutory mandate Io recover 100-

information and fresh thinking have but simply the Commission's proposed i percent ofits budget.
persuaded the entire Commission that resolution of the question based on its
restoration of the exemption reflects a current best information and best H.Section-by.Section Analysis
sound policy choice that avoids placing thinking. But, with the Commission Section !71.11 Exempfions
in jeopardy valuable educational proposing to restore a generic -

Paragra h
amendedb (a)of this section isresources that are indispensable to the exemption,it is not nomssary for

adding nonprofitnuclearindustry, to numerous other formerly exempted educational educationafinstitutions, as defined in
educational activities, to the NRC itself . licensees to apply for individual pubh.c
and to the public at large. Interest exemptions. Therefore, the $ 171.5, to the list of those entities

exempted from annual fees b theThe Commission solicits public Commission requests nonprofit
Commission. A discussion o[thiscomment on its proposed rule that educational heensees not to seek such

would restore the exemption. Comments exemptions at this tiroe. lf after change in fee policy is found in Section- -

' on other annual fee issues will not be reconsideration, the Commission. 1 of this pmposed rule.
'

*

entertained in connection with this .. decides that it cannot justify a generic UI. Environmental Impact: Categorical
proposed rule. The Commission already exemption it will provide educational Exclusion
has received some information on the licensees ample time to seek individual
"extemalized benefits"of non power exemptions. The Commission will hold The NRC has determined that this

proposed rule is the type of actionreactors and the use oflicensed nuclear in abeyance allindividual exem on
described in categorical exclusion 10

materials in various educational , requests it already has received m .

CFR 51.22(c)(1). Therefore, neither anactivities and related research at g
gy,"u o'f ref$u*

s to nonprofit envimnmental assessment nor ancolleges and universities. Ilowever, the
Commission is interested in more data educationallicensees who may have environmental impact statement has

on the benefits of .nn. power reactors paid the FY 1993 annual fee will be been prepared for the proposed

and the use oflicensed nuclear addressed,if applicable,in the final regulation.

materials in education in its broadest rule. Nonprofit educational li,censees IV. Paperwork Reduction Act
sense,in the expectation that more data who have requested termination. - Statement
may well substantiate the argument in [8 ," Y

3 the FY 1993 This proposed rule contains nothe petition for reconsideration that
non-power reactors and the use of annual fee will be advised accordingly information collection requirements

licensed nuclear matenals in what action,if any,is needed if they and, therefore. is not subject to the
choose to rescind those a lications iis requirements of the Paperworkeducational activities are prime a result of this proposed fu emaking. Reduction Act of 1980 (44 U.S.C. 3501examples of activities that provide

There is one final point warranting el 8et)-
P yyms ire benefits warranting clarification. The FY 1993 final rulo
ex

V. Regulatory AnalysiaPP
The Commission expects commenters a,liminating the educational exemption

-

indicated that, because of the remand With respect Io 10 CFR part171, on
to address the " externalized benefits" from the court of appeals, the November 5,1990, the Congress passed
question by providing data on (but not Commission would issue new fee Pub. L 101-508, the Omnibus Budget
hmited to) the size and subject areas of schedules retracting the exemption for Reconciliation Act of 1990 (OBRA-90).classes using licensed material in FY 1991-92 and offer appropriate For FYs 1991 through 1995 OBRA-90
studies or research, the number of

refunds. The Commission now proposes requires that approximately 100 percentfaculty and students using licensed not to issue revised fee schedules of the NRC budget authority be
material in their studies or research, the - reflecting retraction of the educational recovered through the assessment of
type and availability of work for exemption because ofits inclination to fees. To accomplish this statutory
graduates of nuclear programs and other restore the exemption. Commenters. it requirement, on July 20,1993 (58 FR .
programs in which licensed nuclear they choose, may address this point. 38666), the NRC,in accordance with
materials are used and the relation As the final rule made clear (58 FR S 171.13, published in the Federal
between education and research in - 38669), the Commission did not intend Register the final amount of the FY 1993
institutions of higher Icaming. The retroactively to charge fees to nonprofit annual fees for operating reactor
Commission has particular interest in educational institutions for FYs 1991- licensees, fuel cycle licensees, materials
comments on the extent to which the 92, but did intend to make refunds to licensees, and holders of Certificates of
benefits of nuclear education and other those licensees (power reactors) that Compliance, registrations of sealed
programs using licensed nuclear made up the shortfall in 100 percent fee source and devices and QA program
materials (not simply education in recovery created by the educational approvals, and Govemment agencies.
general) are "es.ternalir.ed" and would exemption. Should the Commission OBRA-90 and the Conference
not be produced by market forces. The restore the exemption, however, no new Committee Report specifically state
Commission would appreciate detailed fee schedule for FYs 1991-92 will be that-
information on the many non-nuclear necessary and no refunds will be made. (1) The annual fees be based on the
fields of study that use licensed nuclear On the other hanJ Mcause of the Commission's FY 1993 budget of $540.0
materialin the course of educating their timing of this recos, sideration million less the amounts collected from
students.The Commission has received pmceeding and if the Commission part 170 fees,and the funds directly
some information in letters addressing reinstates the educational exemption, no appropriated from the NWF to cover the
the fee policy study required by the licensee will be assessed additional fees NRC's high level waste programt
Energy Policy Act of 1992 described to male up any shortfall created for FY (2) The annual fees shall, to the
above, but more data is needed forthe 1993. For future fiscal years, however, maximum extent practicable, have a
Commission's dehberations. the Commission will recover from other reasonable relationship to the cost of

.
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regulatory services provided by the . '." List of Subjects in le Cnt Pen in
104 c. of the Atomic Energy Act of 1954fj M Commission; and

Annual charges, Bypmdud '=' *da1, (42 U.S.C. 2134(c)) for operation at ag 9'; (3) ne annual fees be assessed to ~ , Holders of certificates, registrations, and thennal owerlevel of to megawatts or
-

p*
those licensees that the Commission, in approvals, Intergovernman tal relations,less;an

- U'd Its discretion. detanninas can fairly, Non.pa ent ties Nuclear (ii)If so licensed for operation at a
0 equitably, and practicably contnbute to raate * ,N car powerplants and thermal powerlevel ofmore than 1their payment.

reactors, Sounm material, Speciaj megawatt, does not contain-"

[ Uerefore, when des. eloping the nuclear material. (A) A circulating loop through the
| *., . annual fees for operating power reactors for the reasor s set out in the core in which the licensee conducts fuel

the NRC continued to consider the . preamble and under the authority of the
various reactor vendors, the types of Atomic Energy Act of 1954, as amended. exh)riments'- i

A liquld fuelloading: or
containment, and the location of the

and 5 U.S.C. 553, the NRC is proposing 'co[C) An experimental facility in theoperating power reactors. The annual to adopt the following amendments to re in excess of16 square inches in
fees for fuel cycle licensees, materials 10 CFR part 171. cmss-gon.

i

licensees, and holders of certificates, , , , _
registrations and appmvals and for PART 171-ANNUAL FEES FOR Dated at Rockville, MD, this 23d day of
licenses issued to Government agencies REACTOR OPERATING UCENSES, September 1993..

AND FUEL CYCLE UCENSES AND For the Nuclear Regulatory Commission,take into acrount the type of facility or-
MATERIALS UCENSES, INCLUDINGapproval and the c4 asses of the

s& nsees. HOLDERS OF CERTIFICATES OF
Samuell.Chilk,

10 CFR part 171, which established COMPLIANCE. REGISTRATIONS, AND Secretaryof the Commission.

annual fees for operating power reactors QUAUTY ASSURANCE <' ROGRAM 'APPendia To Proposed Rule--Petition of I

effective October 20,1986 (51 FR 33224: APPROVALS AND GOVERNMENTRemasideradon of Hnal Rule

September 18,1986), was challenged AGENCIES UCENSED BY THE HRC 1. Introduction i
and upheld in its entirety in Flonda . De authontY citation for Part 171 The Nuclear Regulatory Commission jPower and Ught Company v. United is revised to rund as follows: ("NRC" or ** Commission") has long
Stofes. 846 F.2d 765 (D.C Cir.1988). Authority: Sec. 7601, Pub. L 99-272,100

from peying annual fees > Although the
$

exempted nonprofit educationalinstitutions
cert. denied,490 U.S.1045 (1989). Stat.146, as amended by sec. 5601, Pub. L

Commission tradittnally justified this10 CFR part 171, which established 100-203.101 Stat.1330, as amended by Sec,
3201, Pub. L 101-239,103 Stat. 2106 as exemption on the 8.ounds that colliges and

fees based on the FY 1989 budget, were amended by sec. 6101 Pub. L 101-50s.104universities could not readily pass the oost of
also legally challenged. As a result of Stat.1388. (42 U.S.C 2213): sec. 301. Pub. L the fees on to students through tuition and 1
the Supreme Court doc.ision in SAinner 92-314 as Stat. 222 (42 U.S.C 2201(wih sec. other charges, e recent federal court decision i
v. Mid.Americon Pipeline Co.,109 S. Ct. 201,88 Stat.1242 as amended (42 U.S.C questioned this rationale.* The court
1726 (1989), and the denial of certiorari 5841), sec. 2903. Pub. L 102-486,106 Stat- explained, however, that the externalized
in Florida Power and Ughf, all of the 3125. (42 U.S.C 2214 neet benefits of educadon potentially supported

,

such an exempdon.slawsuits were withdrawn. 2. In $ 171.11, paragraph (a) is revised Although the Commission at first defended
,

The NRC.a FY 1991 annual fee rule to read as follows: itseducadonal exemption in a rulemaking
.

was largely upheld recently by the D.C. $ 171.11 Exemptions. proceedina Prompted by the court's decision, '

Circuit Court of Appeals in Adied it abandoned the exemption in the final
Signal v. MFC. (a) An annual fee is not required for: * version ofits annual fee rule.* Pedtioners(1) A construction permit orlicense c ntend that in so doing the Commission
VI. Regulatory Flexibility Analysis [* "

P*g g U for P i rec n i er ts r i g and
As required by the Regulatory or utilization facility, other than a reinstate the exemption for nonprofit

.

Flexibility Act,5 U.S.C. 605(b), the Power reactor, or for the possession and educationallicensees.s-
*Comraistion wrtifies that this proposed use of by

rule, if adopted, will not have a matedal, product material, source If. The Allied. Signa 1 Court Clearly invited the
or special nuclear material *

fd
" Ption tosignificant economic impact on a This exemption does not apply to those s ir

substantial number of small entities. byproduct, source, or spedal nuclear Although the decision in Allied.Sa,gnol,The proposed rule affects about 110 materialli&cas which puthorize: In
Q he r[ glo ry mm n casoperating ower reactors which are not (i)I man ::se. p

g

considere to be arnall entities. W) Remunerated sem.ces to oh Commission to rewnsider its exemption of

VII.Backfit Analysis [ af)$istribution of b
nonprofit educational facilities, the court

reduct 8uSEMted 8 V8hd M88 n for exempting

The NRC has determined that the material, source materi , or special
nuclear material or ,see so cnt irs.sitaltmal.backfit rule, to CFR 50.109, does not byproduct matedal, products containings see Amd-signal, ene. e. u.s. nuclear

apply Io this proposed rule and that a soun;e matedal, or
Regulatory Comm*n. 968 F.2d 146 (DC Clr.1993).

backfit analysis is not required for this sp(ecial nuclear material: or discussad in acction D da/ro.iv) Activides performed under a
81d. ** 151: saction II da/rn.proposed rule. The backfit analysis is Govemment contract.not required because these amendments (2) Federally owned research reactors
* FY 1991 and 1992 Final Rule implementirig the

do not require the modificatgon of or used pnmanly for educadonal training y,$'3oM,%"g*rY99Ns k"f^ *'

additions to systrms, structures,
and academic research purposes. For saus, saus e9 mudeur Reghory Comm'n. My

components, or design of a facility or purposes of this exemption,the term
* Petitioner O>mell University has submined

20.1993)(" Final Rule"L
the design approval or manufacturing

research reactor means a nuclear mactor $154' *nmaat8 'uPporung thomemption in -license for a facility or the procedures that-
or organization required to design, (i)is licensed by the Nuclear CP "$'Mg','"gd
construct or operate a facility. Regulatory Commission under section - commlssioners tn resporus le RrN 31so-ALs4 Oulysa. m3L

r
_ __
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educational rasctor licensees fmra annual research provides an txrportant benefit to the economically undestrah!c for them to do so?
lees The court merely saked the NRC to nuclear industry and the ic at large and Id. Instead, he reasons, "a flat charge on
marshal e retmnale based on " externalized abould not be discour " * A " vibrant business beneficiaries is superior to a specificbenefits" of education "that cannot be nudear education sector also is important as
caprured in tuition or other market prices." a sourm of talent and ideas for the NRCitself charEe by the University for particular pieces
Id. at 151. Indeed, the Albed-Signal court and for the whole government," the of knowledge."Id. The Commission's
expla ned that "there is at least a serious Commission avowed in the course ofits platively small costs assodated with
possibdity that the Commission can rulemaking . Id. neavide array of licensing educational reactors may easily be
"substantiste such an exemption. Id. external' benefits generated by nuclear recovered from those licensees who benefit

In its Final Rule, however, the Commission reactor programs et nonprofit educational immeasure ly from the ocuvities of the
" mined an c@ortunity to consider seriously institu%ons is thus apparent imm the distinguished teaching and research
the cla sic 'esternaltred benefits' argument" Comn.ission's statements and from the many cx>mmunity at our nation's universities, andproposed by the court.e While Petitioners comir.ents submitted in support of the those wbo,in the Commission's discretion,
beheve that the Commission should have conterad exemption.a can fairly, eqt,itably, and practically makedec ded to continue the exempuon et issue
and should beve besed its decision on the IV. Econonne Theory Supports the Nonprofit such peyments'
wurt's discussion and on the many EducationalEsemption V. The Proposed Annualfees Threcten
cxanments supporting the exemption. they The Comminion's long4tanding Serious injury to Unimrsity Nuclear
seek in this fattion to provide the exempoon for nonprofit educauonal indlities Programs
Commission with addiuonal information is wbolly consistent with *axternahzed
about the considerable extemalized benefits benefits" acxmomic theory. As Not only is it economically inefficient to
of nuclear reactor programs at nonprofit Commissioners Remick and DePlanque levy annualices on univmity research
educational instauuona. explained in their opinion." education,like reactors. it also places an undue financial

burden on nuclear science education andm NuclearItsuctors of Ncoprofit neumaj degnse,landI the administrauon of threetens to chill nuclear ssearch vital to
IducntionalInstitutions fronde Signifkunt ta p "

hole sode industry and the general public alike.se Thesenefits to the ialNuclearindustry he e
not st to purchasers ** Final Rule,58 FR M situation at Cornell is illustrative of these'" # " #
38675. Indeed, the " exceptionally large= potential pmblems38 Cornell uses twoUniversities, including the Petf uonnes. benefits of nuclear reactor programs at reactors for teaching and reensrch. The larger,train sciectists and engineers who enter the

cxanmercial nuclear industry and movernment universides are recx>unted in secuon !!! above a 500 kilowatt TRIGA, is used most
regalatory agencies such as the NRC itself. and in the many mmments submitted to the frequently. A staff of four-two engineers and
Ihst riguished faculty, many of w hom have Comrnission durirg its rulemallog procesas two lab technicianswnaintains the reactors.

Prom ground-breaking discovers to vital The annual operating budget runsworked in the field stoce its infancy,instrud core data, university nuclear research is
approximately $230.0003:The proposedUI a. Wi b stud at onal NRC annual fee for Carnell's reactors-en t i d ic sts d andreactors, these students would lack the

widest availa 1 ty. Soch "lplure kncrwiedd 312020%thus represents over half of the
knowledge and skill newssary to adeguatelf
maintain the efficiency and safety of m" is 6 archetypal *pubhc good,'"e entire reactor budget.$3

nudear industry. produced,it can be distnbuted widely et no Indeed, the federal govemment is the sole

Nuclear engineering programs, whlch can incremental cx st, letter frorn Alfred E. Kahn 8 u'08 of gmnt males supporting Cornell's
thnve only by including handan laborstwy to Shirley K. Egan Ouly 15.1993)("Kahn 8"CI"*' ''i'"" **d '"8i"'''i"8 P'ugrams,
study at a working raior, assist the letter") et 1. As Commissioners Remick and and federal research dollars comprise nearly
commercial nuclear industry directly themgh DePlanque reasoned. the free market may fall half of the nuclear science esid engineering
pure and apphed science. Cornali "to supply the necmssary amount of department's simual research budget. The
researthen. for example, have analyred the education" and other public goods bemuse Department of Energy not only contributee
behavior of roectors under severe scrident g .% yen" a students lack information substantial grant monies but also donates all
meditions. Univenities contribute to the sufficient to set the "right prim" or are of the fuel for the reactors. Cornell nuclearunable to pay that price. Final Rule, ?8 FR' " " Y

P[8 at 38675. The inefDciency of charging forp
moderstors. and other <x>mponents'of power 8 288 L D DProprietary research and =N Commnaslon has she sussested that le sney

education thus supports what noted in b future impose licenas and inspedian fama,

n[eh re e,tst,Hshed under enthortry of the indepecdent
Y rthers also use reactors to econ mist Alfred Kahn calls "the strong and Offices Appropristion ActI"lOAA"1.on nonprofit

develo new a plications of nuclear universally recxgnized case for public educational beensaes. See Final Rule, se FR at
techno ogy in telds as varied as medicine, financing of pure research." Kahn Intter at 1. 386% to CFR 1MlHaM4) 0993) twopung
genkgy, arthecology, fted sc>ecce, and Kahn explains that it would be " futile for **P'*Id *ducatwnallnamunons tran toAA Imk

B* *** **** I'** '''7 **h* C'*8 #f in8Pedingte t.les. These new research findmgs in turn universides to try to recover the cost by pan'*icular meta facinties. their predae impen onprimde op rtunities for profitable c.harging Inotential usen" for research and
education, as well as ' socially and Cornell and other universales is difGcult to,

By operating nuclear reactors, educational estimate.W econernic and public pohey
rationaks for unpung mileges and untver:Ws eir:sututions assist industry and governmeng ' 7T 1991 and 1992 Proposed Rule implementing from NRC annual fees spply with equal force to

m other iroF1rtant ways. Th Erovidea the U.S. Court of Appeals Dec6sson and Revlsena of IOAA fees, however.
sourte of respected. Inform . and Fee Schedules.100% Fee Recovery. FY 1993. Se FR 58 See Nudaar Reactor Budgets. Use, and Federal

-

adependent opinion on the benefits and 21t42. 21f.64 LNuclear Regulatory Comm'n. April Funding et Peutioner insututsons attached as

burdens of nudeur technohyy for a socWy 23.19931[" Proposed Rule 1(citations omittedt Exhibit A.
addressing its imphcations. Students and e See also desatpuans of Petitioners' nuclear is The roersors are used primarily by three

reador programs anached as Exhibit B. suclear scienu and engineersng facuhy andmerders of the pubhc who tour th'
e Became the Abd-Signd murt gave ne appealmstely twelve $reduto students per year.educational reactor f,idhties pin insight into enp!anauon of wt.et benchmari enternallred with addinonal lirnited une by as many es lesthe varied uses of nuclear technology and benefns should be measured by,it is unclear what faculty and fifteen graduate students Ircen ibeids

come to opprndate the contnbution of the murt meant by "excepdonaDy largew" Abd. such as geology, chernisuy nazu&es, and
nuclear kndustries to the quality of their Sagnol 984 F.2d at 151. PnMberroore, it is artheeology. Undergraduate teaching and% practmaHy impossible to quantify the enr.tribet6ans . demonstrauon. pubhc souls, and incidental tests

gts contmued bucf that *.has acknowledgedth*' ""**D '"d**# *""'* * 7nu#"8
The Commineion itself "# * "'*9"*"*'""""*"'*I""

eduWsonal proframs make to cranmercial users clear 's A 1991 study chaired by Dr. Marcas H. Vath
-

energy. This petition. together with the many found that of the 37 universtry reecsors then
mmmants subrnitted by educational hcensees does opereung. Il locurred annual costs below 365.000.*thbring wcws of th"-s Remsch and

Darlanque. Final Ruhe, se Fit et 3ests.
howevet illustroie We extent and vertery of such tarter trarn Marcus H. Voth and Edward li IdevansbeneMts. m Samuel J. Chilk Ouly 12.19a3) et 2. -

,

-
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''t c rches recalve grants from the National =1 !

-
|[N

. , , Science Foundation as well" .s
,

. Fl. The Edumtiona/ Exernprion Hsfiscar7 . Manhattan College? % ^ ~** " '' -' q !Sound PuWieJWicyand o 7)oditson of* J' Walter Matyotik. ~ **" T '' ' #If the Commission abandoaathe - . . 1 iSupportforEducation >.x:W,

educational exemption. Cornell will be AssindntM'Ma'nhattan Collkg*e.'45ss * ', , ,

;a forced to seek increased federal grants to Civen the significant benefits realized by * Manhattan ChilegePiwy Bronx.NY20471. -]
<

the nuclear ladustry froen uniwrsity research '

*

'7 p ng gets softhe and education. any additional fees imposed Mfs(achusetts Institute of Technology.
<

,

|| Omnibus Remnciliation Act. Public Law No. *"****I * I
'

101-608.104 Stat.1388 (1990) the ' George H. Dummer. * '

{
,

Com, mission s action will merely sblit - Mm Director. Office ofSponsored Programs.,

& momes imm one federal pocket to another* Commercial power reactors have historically Mossochusetts inststute of Tecimology, 77 ,

!'
'

As a federal murt has logically noted. "idt been the only NRClicensees asked to a Massachusetts A wnue, room 4-110,'

is self+vident that a transfer of fundsimm , - the cost of supporting educational reactors. Cambridge,MA 02139- :
one agency to another falls to increase federal De 37.1 million in fiscal year 1993 costs By: '

revenue." Plorida Power 8 Light Co. v. associated with licensing nonprofit, ,

!- United Stores. 846 F.2d 765,771 (DC Cir. educational reactors. if divided equally North Carolina State University, * '

1988),
among the 109 mmmercial power reactors Dr. Larry Montelth.

,

If Cornell attempted to recoup the NRC fees now in operation. amounts to only 365.000Chancellor, North Camlina State Uniwrshj' i
through general tuition increases rather than per commercial reactor and adds a mere 2% A Holladay Hall. Bos 700!, Ro/cigh. NC
through grants, all students. many of whorn to the proposed average fee fut mmmercial # 695-7001*

,.,

receive extensive financial aid from thei

reacton. See Proposed Rule,58 FR at 21674. By:
,

governrnent and private funds, would bw he costs borne by power reactor limnsees Reed College,forced to subsidize a relatively small
department at the university. Alternatively, a could. in the Cornmission's discretion, beSteven Koblik. ' '

major increase in laboratory fees im decreased somewhat by spreading them

nuclear science end engineering stu ents equitably among all commercial licensees, Pn sident. ReedCollege. 3203 Southeaston
;

woodstock Blvd., Portland, OR 97202.
alone would place the program utterly That iederal sources already port

1

'

beyond their financial reach. Cost increens extensive nuclear research and acation at II '

of such magnitude would make any both private and public institutions speaks to University of Rhode Island,
institution s nuclear program a prime target the netionalimportance of this discipline. touis f Saccoaio,
for elimination. The Commission's traditional exemption for Assistantlego/Couruel.Carforti

Since the Commission's Final Rule seeks to nonprofit educational facilities reflects a Administmt;on Bldg.. Office ofthe Ceneml
collect annual charges for fiscal year 1993, it history of federal support for higher Counsel. UniwnityofRhodelsland, i
also threatens to disru t university budgets, education reflected in universities' nonprofit Kif a;ston.R10288f.,

tax status and exemplified by the Morrill Act.* ' '*', [*t 1s
'

B
ar. se l the which first established land-grant colleges Thehoard of Trustees of no Univenity ofsignificant lag time required for approval of such as many of the Petitioners. The efforts !!!inois.

i

grant propoaals,it may take as long as two f Congress and the NRC to teduce the
'

federal bud ct deficit are praiseworthy, but Donald A. Henas,years for universities to learn whether 8
Associate Unimonies necessary to cover the major enpense on1y if this offort encourages growth by gy;;,,;,,5,;g,,ersity Counsel, Uniwesity of .|

of NRC fees will even be available. This strengthening the nation a long standing gg, y,,,y gg,;,;,,,g;,,
financial stress comes as a shock to the superiority in science and technology. In the Bldg.,506 South Wright Street, Urbano,lL
educational mmmunity in the wake of the long term, the loss of the Commission's ag;*

_,Commission's vigorous argument supporting educational exemption will hinder the By-
the exemption in its Pmposed Rule.n advancement of nuclear science, the nuclear The Curators of the University of Missouri,

Although the Commission proposes to industry, the NRC itself, and the national .I?hillip 1. Hoskins,alleviate the financial burden on colleges and interest.
universitics by mnsidering individual Counse). Univenity MissouriSystem.227
requests for exemption from annual fees and g gy,;, UniwisityH ll,Colu bio. MO 6522 2,*

,' for installment payments, these suggestions For the foregoing reasons Petitioners
provide small consolation. Installment request that the Commission reconsider its UnihersitY of New Mexim*-

d
i payment plans fail to address the real

Final Rule and reinstate its annual fee
-

Charles N. Estes. lt..
,' '

problem confronting universitice-how to exemption for nonprofit educational Uninnity Counsel, Uniwisityo/Newpey for such annual fees at all. Furthermore, institutions.
any attempt by the Commission to examine Mexico, 250 Scholes Hall, Albuquerr/ue. NM
numerousindividualexem tion requests Respectfully submitted. ####b

could conrume more NRC dininistrative By: By-
resources than a blanket educational Cornell University, . De University of Texas System,
exemption. ne sheer number of universities Shirley K. Egan. Robert Ciddings.* -

joining to this petition underscores this
Associate Counsel. Cornel! Uniwesity, 500

A"**'Y'SewnthStat Austin u18701.
nevninn# fTexasSystem,m acern.

DayHall. itham, NY 24853-2002, 201 M ,
.

ucrants bom the Atomic Energy Conuninion By:

and the National Science Foundauon first enabled Co set for Cornell University * ''"D '

Cumell to obtain nts two reactors. See Devid D. Joseph C. Bell, Melissa R. Jones. Williams T. Evans.
.. . . ;" "' "a A p sed e . Cornet En g Q *

,g Washingtorn DC20004.-t109. s fe T r th
F1. 36SouthStateStreet.SaltLake City,o See FinalItule. Sa Mt et 36675: Proposed Rule. Dy: UT 84222.54 FR at 2266a ("The Commission to Kansas State University,connnue to exempt these (nonpron ucationell Servics maI e made upon:b

hcenwes frasa fase for FYs t 991.1992 and 1993. Jennifer Ka um.
Joseph C. Bell, Melissa R. Jones,as it has for many years in the past * * * (and) Assistant University Attorney, Kansas State

continues ta bakeve thareducanonal rewatch
provides an impor' ant benefit to the nuclear Uniwnity, t tt Anetson Holl, Manhattan KS Hogan & Hartson,555 Thirteenth Street. NW.,
nndustry and the pubtle at large and should not be 66506-0135. Washington. DC20004-1109. Counselfor

CornellUniwtsity.discouraged.''') kttarsons omitted1. By: Dated: July 30,1933.
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T ,; hhibit 1 pmduced,64 can be made ovellable more and I have nothing to add ts your statement.
more widely et zero incremeurtal cust. This except to point out that recovery in the itwm*- July H.1991 means that it le inefficient to charBe people of a flat charge on business beneficiaries is&

'

Ms Shirley K.Egan, for acess to it. superior to a specific charge by the
Asscoote Unmrnty Counsef,500 Day Half, That fact, taken together with the difficulty University for particular pieces of*

Corneft Unrversity, ftham. NY I 4853.
~

Driar Ms. Epe: Your draft of a possible of the produwrof pure knowledge knowled e.8
'

sulanission so abe NRC captures most of tlw 8PPmpristing the benefits ofit in cherBes to I urge you to consider expanding the
ntial users-because those benefits areargurnent thas I and, I am sure, the Circuit fr8ely unpredictable-together make the

argument slightly elong these lines, mainly
because I think I can assure you that anyoneCourt had in mind.

,

There is one einervation you rnake, strong and univanally recognized case for who raises the possible consideration of
however, that I think can usefully be Pubbc financing of pure research. He externahties will be receptive to such an

.

espanded, and it is en argument that anyone University's policy, which you do correctly expansion to embraca the conept of public
farruliar with the literature on externalities emphasize, of conducting research on a non- 8oods
would quidly appreciate. It has do with the Propnetary basis is therefore-as you clearfy ,,, gg g g;g g g,
um.ial beneSts of the non-propneta imply but do not,I think, stress ed untely-- minor errors on the draft you sent me and
twscarch to which you allude, and o t e socially highly desirsble, and it wou d be raising one or tw minor specific questions.
assacsated pedice of r.at ch ing possible both futile for universities to try to romver
users for emns to the knowl1a ge that it the cost by charging potential u:grs and Please call on me if you think I can be of

prtulucca. sotielly and economically undesirable for any additional assistance.

Pure know6mdge is the archetypal"public them to do so. With best regards,

enxi," in ewmorme terms. the essential This does riot answer the question of who Sinczrely,
characteristsc of which is that, once should pay the charges in quertion: on this Alfred Kahn.

EntiBri A-NUCLEAR REACTOR BUDGETS, USE, AND FEDERAL FUNDING AT PETmONER INSTTTUTX%ts

Annual toector No. persorts using reactor Percentage of dept. budget
truttubort opera tiudg- gg (taculty/ grad. sturients/under- from lederal sources (per-

si ( ) graduates) cent)(dettars)

CometUryv i240,000 124,200 3F/12G 52.
Kansas State Urw 134,462 62.100 4F/7G300 67,
Marhartan Ctsege 15.000 62.100 3F/20G/300 Not Avalable.6
u t.T s i,270,000 62.100 35F/86G/53U 61
N. Carohna Date Untw 435,000 62.100 6F/50G/87U 25.
Reed Couege 60.000 62,100 8F/0G/130 33.
Urev. flhnonDtaana a 200,000 124,200 4F/14G 75.
Urev. MssoeRona a 108,350 62.100 6F/12Gr390 Not Avatab6a-
Uruv. New Menco 27,000 62,100 8F/62Gr250 89.
Urvv. Rhode tstand 533,769 62,100 22F/12G B5.
Unrv. Temas- Austin 267,183 62,100 4F/110 _ 100.
Unrv. Utah 50.000 62.100 6F/15Gr7U 48.

'
i

e Comtsind igure for the two reactors at Comen.
tFacity comrates at a defacs of $650,000. I
s Combaled fgure for the two reactors at Illinors-Urt>ana.
' Data trara the Rona campus reactor onty.
* Total 1992 lederal grants for the Departmrt equaBed $40,000.

hhibis 3 studied by determining residues of kbeled National Trsarportation Safety Board. Within '

'

Nuclear Reedor Programs at Petitioner oils on treated rpedmens. Nuclear methods the Ueiversity, the reactor is used mostly by
Institutiors of characterization for trace elements have chemistry students, followed by nuclear

been a key to resolving many materials engineering students. Research is conducted
Cornell Unwrrify quehty issues for silicon semiconductor in a wide range of fields including geology,

in its 30 pers of operation, the Cornell device fabrication, biology, animal sciences, textiles, and grain
'!TIGA has been used extensively in Cornell has the only cold neutron beam scienres.
undergraduate and graduate courses and prog; ram et a university reactor in the United g
research by non-specialists. In one project, States.
neutron.indeed autorediography is used to Additional nuclear methods that will The colbge's teaching and usearch mactor
map the lcration of specified pigments to shortly come into use at Comell include prograrn is private and primarily
vveal imagas in the successive layers prompt gamma-ray neutron activation undergraduate. It is very small but
painted by artists es a painting evolves from . analysis and neutron depth profiling based economically run, As the only teaching and
prehminary sketch to final version. T his non- on monoenergetic conversion electrons research reactor in the rnetmpolitan New
destructm trthnique allows the art historian produced by neutron reactions as well as the York area available to educational
to infer the artist's developing intentions. In familiar method based on alpha particle or institutions, it provides a significant resource
another, neutron radiography is 1 sed to study proton production. for the area. Three to four area institutions of
the distnlmtion of water between soils and higher learning regularly use it for teaching
the roots of hving plants. Neutron activation Konsos Slote Un/verss.ry and research. Colleges such as New York
analysis is widely used in archaeology to The program at Kansas State Is valuable to Maritime College would otherwise have no
characterar eternental compositions of Institutions without research and teaching eccess to such a facility. in addition,
articles such as pottery shards and obsidian reactors. The school's mactor, under the hundreds of area high school and middle
end metallic artifacts. Sufficent differences Department of Energy Reactor Sharing school students enjoy tours and -

in elemental aanpmtion among clay sources program,is used by 13 different institutions, demonstrations at the reactor each year as
distinguish haal wares from imported ones. including Stanford, louisiana State, the part of their science curriculurn. The school
The effectiveness of detergents has been University of Soothern Cahfornia, and the district in which the college is located has

.
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3'g$ the highest ps,y-non of minority students (2) Synersistic Effects on Car 6an limiters w' ater mate' t.This work has application in
H York City, and among the highest in the ,

' Prtniect to asessa synergistic effects of both
both the oil well are logging industry and 'k)

J. of anycommunityschooldistrictin New n

neutron exposure and ion bombardment to ,~Fd. nation.
carbon limiters in f sion reactors by in the waste disposal area. In a third project,

!
'

foils of different materials are activated to
"h4 Massachusetts institute of Technology Qf,, 3', "* "'

deter j
g,n I t n a is k ine their responses to thermal

A large research pmgram is carried on at
=a!| the MIT Research Center,in Nuclear raany quantitative analysis needs suc as neutrons and to analyse content, particularly

envimamental monitoring, forensic and with respect to impurides that may be5i* Engineering there am studies in (1) Dose criminal work, certification of material present. A recent doctoral research prdectj* Reduction in which pressurized loops that purity, rare earth tagging for study of marine examined the role of fuzzy logic mntrollers
stimulate both PWR and DWR environments larval dispersion enalysis of mercuryin fish in nuclear reactor control. The conclusion

. , .

, have been constructed and operated inthe tissue, analysis of fossil power plant was that fuzzy logic controllers appear to be*
core of the reactor for the purpose of reservoirs for selenium, and industrial

' feasible and useful when applied to rod
.

identifying coolant chemistries that will tagging and (4)Neutmn Depth Profiling
minimize cormslon; (2) Irrodlotion-Assisted Project consisting of characterization studies positioning and timing.
Stress Corrosion Crockirs to investigate the of borosilicate glass films on silicon wafers. UniwnityofRhodeIslandformation and growth of cracks in reactor .

structural alloys;(3) testing the efficacy ofin- Reed College Rhode Island Nuclear Science Center has a*

mre sensors, known as the SENSOR Project. Reed College is the only educational long history of conducting environroental
involving in core sensors that detect changes institution in the United States to operate a research. The Universi'Y of Rhode Island'. In electro chemical potential (ECP) and the reactor without a graduate or engineering Craduate School of Oceanography uses the
effect of water chemistry additives on the Program. Although under the Chemistry reactor to perform neutron activation analysishalting of crack gmwth; and (4) Digsfol WPartment, the reactor is used by six faculty on environmental samples mllected from
Control to develop and experimentally verify for classes in physics, natural science, and art locations all over the globe. Important
a generic methodology for the closed-loop history, as well as chemistry. Undergraduate research discoveries in acid rain, geology,digital control of neutronic power, core and faculty research involves about 5 . and environmental polludon have beentemperature, and other plant parameters. In students each year, howner, in the last 2
over a decade of work. results have included years appmximately 20 faculty members achieved over the yeen because of the
demonstration of signal validation, the from 11 additional colleges and universities availability of the reactor. The URI 9hysics

department conducts extensive neumn
u in c Ivi stra r e be o th ed bi ogy chem - euMug upehs a% mectM
controller, closed larm laws' for the tune. physics, environmental science, forensic usually has several post-doctoral resea thers
optirnal trainctory tracking of reactor power, science and art history. Each year as many as at the facility on a full time basis. As the only

'

the on-line reconfiguration of control laws. 20 high school students use the facility for
automated power increases frorn subcridcal, clas es and research. A nonoodit, semester nuclear facility in the state. RINSC provides

and the use of vanous forms of feedback. seminar series on " reactor, radiation and the a significant number of tours to students from j
,

Parallels between control strategies for envir ament"is offered to the public. high schools and universities.The positive ;

reactors characterized by spatial dynamics Between 30 and 50 people atter,4 it each. uses of nuclear technology in environmental

and control of multi-modular reactors have year, tw -thirds of them not aff%1sted with and materials research can be observed on a i

also been studied. Reed Mege. fint hand basis.
Space Science also bene!lts from thb -

Renearth Ceuter with studies to determine
Uniwesity oflilinois-Urbana UnivenityofTexas

the feasibility oflow temperature annealing . The Univoralty ofIllinois N. dear Reactor Josearch currently under way at the
of radiation-induced defacts in electronic Laboratory is a two-reactor facility. using the Nuclear Engineering Teaching Lab includest

; components such as will be used on a Advanced TRIGA and IDPRA reactors. the (1) Texos ColdNeutron Source Project for
spacecraft for interplanetary rnissions of Neutmn Activadon Analysis, materials the development of a neutmn source with

damage studies and nuclear umped laser* y*" tI g* ""," research are the research focfoi the facility.low neutron energies for research in prompt"8, ,
, conversion in spacecraft reactors. In addition to its teaching goals- gamma activation and scattering: (2) Neutron

Depth Profiling Project for the measurement
1 Neutron activation analysis and track. etch Uniwisity ofMissour6Rollo of boron and other(n.a) reactions to( techniques are being used in Earth Sciences

to investigate fundamental questions about The primary uses of the reactor at the Rolla determine depth conwntrations in variousi'

the earth from meteorite composition, lava carnpus of the University of Missouri are materials such as glass and silicon:(3)
characteristica, and cnck growth in granitic education and training of graduate and Neutron Capture ThempyPm/ect for

l rock to continental drift. Neutron activation
undergraduate students and nuclear related measunments of the dose to head phantoms

'

is also being used to study the movements research. The reactor is used mostly by from the neutron activation'of gadolinium;
and trace the origins of atmospheric students from the fields of nuclear
pollutants. engineering chemistry, life science,and (4) various Neutron Activation Projects in i

physics. In addition, about 540 students and support of lovestigators, including irradiation
|

North Carolino State Uniwesity in't'UCt0" I*M ***' ID*0tuU*** ** 0* of biological fluids, geological samples, and
' g e Unimsity Reactor others; and (5) Digital Reoctor Control ProjectSince 1973 the university's reactor hat

been used to support "Research Reactor ri g P for the development ofen artificial

Training" for local utilities * training of Uninnityo/NewMexico intelligence software tool to provide software
functional diversity,licensed reactor operators. Newly available in Four research pro}ects have been carried1990 are training programs for individuals in

the industrial community, such as engineers, out using the AGN-201M reactor over the
y,j,f,ffy ,f pg

past seven years. One of the msjor research The program at the University of Utah issupervisors, and maintenance personnel, to pro}ects involves measurement of basic multidisciplinary in nature. allowingstrer.gthen their understanding of how a pl ysics parameters in a highly thermal . researchers in a verlety of fields to discoverpower reactor operates. Representative of the-
re:earch uses of the university's reactor are system. No other thermal tacility system has

the potential of reactor use. The reactor isthe flexibility and low intrinsic source
the (1) Irmdiotion of Reactor Vessel Steels strength required for this research. This used mosdy by nuclear engineers,
Project for long term irradiation performed in featum is unique to the universi facilities, roechanical engineers, chemical engineers. '
specially designed baskets in the reactor, a
prWeet weeking a better understanding of

A second project is a small samp a reactivity and electronic engineers'

measurement technique that is being applied IFR Doc 93-23836 Filed 9-2843; 8:45 aml. degradation of the physical roperties of steel to geologic samples to determine theiri
in the reactor vessels at nu ear power plants; thermal neutmo cross sections and relative a coag 7,,,,
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[7590-01-P]
!NUCLEAR REGULATORY COMMISSION

10 CFR Part 171

RIN 3150-AE83
,

,

'

Restoration of the Generic Exemption From

Annual Fees for Nonprofit Educational Institutions

AGENCY: Nuclear Regulatory Commission.
.

ACTION: Final rule.

'

SUMMARY: On September 29, 1993 (58 FR 50859), the Nuclear ,

,

Regulatory Commission ("NRC" or " Commission") published a

proposed rule granting a petition for rulemaking submitted by a .

number of colleges and universities possessing NRC licenses. The

petition requested that the NRC reinstate the exemption from

. annual fees previously given nonprofit educational licensees.

The proposed rule requested public comment solely on that issue.
'

The exemption had been eliminated in a final rule published in
f

the Federal Register on July 20, 1993. After careful

consideration, the Commission has decided to reinstate the annual

fee exemption for nonprofit educational. institutions.-

|

'l
EFFECTIVE DATE: (30 days after publication in the Federal

Register)

|
'

.

!
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FOR FURTHER INFORMATION CONTACT: L. Michael Rafky, Office of

the General Counsel, U.S. Nuclear Regulatory Commission,

Washington, DC 20555, telephone 301-504-1974.

SUPPLEMENTARY INFORMATION:

I. Background.

II. Responses to comments.

III. Final action - changes included in final rule.

IV. Section-by-section analysis.

V. Environmental impact: categorical exclusion.

VI. Paperwork reduction act statement.

VII. Regulatory analysis.

VIII. Regulatory flexibility analysis.

IX. Backfit analysis.

I. Background

Soon after publishing its final rule establishing the NRC's

FY 1993 fee schedules (58 FR 38666; July 20, 1993), which

included for the first time annual fees for previously exempt

1nonprofit educational institutions , the Ccmmission received a

petition for reconsideration of that rule. The petition, filed

by a number of colleges and universities affected by the policy

2The NRC's elimination of the exemption was prompted in part
by a court decision questioning the exemption's lawfulness.
Allied-Signal v. NRC, 988 F.2d 146 (D.C. Cir. 1993).
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change, requested that the NRC reconsider its decision to charge

annual fees to such institutions. The petition asserted that the

externalized benefits and public good resulting from use of

university research reactors in various fields of education would

be lost if these fees were imposed upon college and university

licensees. (See Petition for Reconsideration of Final Rule (July

30, 1993) (appended to the Proposed Rule for the Restoration of

the Annual Fee Exemption to Nonprofit Educational Institutions,

58 FR 50859; September 29, 1993.)) The petition pointed to

research in such fields as nuclear safety, medicine, archaeology,

food science and textiles, education of the public in nuclear

matters, and to various benefits of education.

The petition relied upon a letter from economist Alfred Kahn

to counsel for Cornell University, a petition signatory. The

Kahn letter referred to " pure knowledge," especially

nonproprietary university research made accessible to the public

free of charge, as "the archetypical 'public good,' in economic

terms, the essential characteristic of which is that, once

produced, it can be made available more and more widely at zero

economic cost."
|

While considering whether to grant the petition for
|

reconsideration, or in the alternative to grant some nonprofit i

I
educational institutions individual "public interest" exemptions

from the new annual fees, the NRC sent staff members to a number

of colleges and universities to learn more about the use of

nuclear materials in educational programs and the benefits that
;

|

i

|
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resulted from those materials' use. The Commission concluded, on

the basis of these visits and the arguments made in the petition

for reconsideration, that it should propose to retract the new

annual fees ($62,100 per research reactor license; lesser amounts

for each materials license). Accordingly, on September 29, 1993

(58 FR 50859), the Commission published in the Federal Register a

notice granting the petition and proposing to restore the annual

fee exemption for nonprofit educational institutions.

The Commission received over 200 comments on the proposed

rule, with the vast majority in favor of restoring the annual fee

exemption. (This number includes comments on the educational

exemption provided to the Commission in response to its

Congressionally-mandated study of overall agency fee policy, see

58 FR 21116; April 14, 1993). After careful review of the

comments, and after studying the views of a professional

economist engaged to assist in analyzing the comments (see note 2

infra), the Commission has decided to make final its proposed

reinstatement of the exemption from annual fees for nonprofit ,

educational institutions.

As the Commission made clear in the proposed rule, it will

not charge other licensees retroactively for the monetary

shortfall produced by the Commission's change in policy on the

educational exemption. Therefore, for FY 1993 no licensees will

be charged additional fees to compensate for the restored

exemption. In addition, because the educational exemption is

, being restored for FYs 1991-92, there will be no refunds to power
|

|

-- _ _ ___---- _ _ _ _ - - _ _ _ _ - _ _ _
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reactor licensees who paid increased annual fees in those years

due to the exemption of nonprofit educational institutions (a

point also detailed in the proposed rule).

II. Responses to Comments

Although the comment period expired on October 29, 1993, the

NRC reviewed all comments received prior to November 13, 1993.

The Commission received over 200 comments in response to the

proposed rule. Copies of all comment letters received are

available for inspection in the NRC Public Document Room ("PDR"),
T

2120 L Street, NW (Lower Level) , Washington, D.C. 20555.

1. Comment. Most commenters were educational institutions,

who argued that their educational and research activities with

licensed nuclear materials will have to be severely curtailed or

halted altogether if the annual fee exemption is not restored.

They claimed that the annual fees would, in many cases, entirely

subsume t:10 budget for operation of the research reactor or use

of nuclear material. Many commenters also stated that there was

no possibility of obtaining more money for their operating

budgets, and that the inevitable result of annual fees would

therefore be an across-the-board reduction in nuclear-related

studies.

Responsa. The Commission is aware of the effect annual fees

could have on nonprofit educational institutions, not only from

their comments but also from its own site visits. The Commission
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believes that much of the work done by these institutions with

nuclear materials, in both nuclear and non-nuclear fields of

study, is extremely valuable and should not be impeded or halted

due to the new annual fees. Further, for reasons discussed

later, subsidies for such activities are both necessary and

desirable.

2. Comment. A number of comments received from nonprofit

educational institutions stated that their work produced

externalized benefits to society, in the words used in the D.C.

Circuit's Allied-Signal decision, "not captured in tuition or

other market prices." Among the benefits cited were research in

fields such as nuclear safety, neutron activation analysis,

neutron radiography, archaeology, art history and biology. Much

of this research, some commenters claimed, was basic research

done to advance science, not for profit or commercial use

(although such an outcome might occur). One commenter noted that

it does not accept research grants and contracts without making

them public, and publishes virtually all its findings. The

commenters assertel that this research, if halted due to new

fees, would not likely be duplicated or replaced by the private

sector.

Response. The Commission agrees with commenters that much

of the work done with nuclear materials in academia, if halted,
,

would simply not be continued in the private sector. In

particular, the Commission was impressed by the arguments made

regarding basic research. The Commission believes that such

- .
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research, done in the spirit of academic inquiry, is an integral

part of the programs run by educational institutions with NRC

licenses.

The Commission agrees with commenters' arguments that

educational institutions' commitment to basic research is largely

unique, as it is not driven by the need to develop commercial

uses. While there is undoubtedly much basic research performed

outside educational institutions, the Commission does not believe

that it is an adequate substitute for academic research.

In the Commission's view, a major benefit resulting from

educational institutions' use of nuclear reactors and materials
|

is the production of new know?. edge through research, which the |
|Commission would term a "public good," as defined in economic '

theory.2 Two characteristics of a public good like pure

knowledge are its nondepletability and nonexcludability. That

is, one person's acquisition of knowledge does not reduce the

amount available to others; further, it is not efficient - and j
|

often is impossible, as a practical matter - to prevent others i

I
from acquiring it. These characteristics make it difficult to |

!
recoup the costs of producing pure knowledge. Because the value i

of a public good may be very great, but the costs of producing it

impossible to recapture, it may be necessary to subsidize that

2The Commission's analysis of this concept was aided by a
memorandum prepared by an NRC consultant on the issues of
external benefits and public goods. The memorandum has been
placed in the NRC PDR and may be examined by any interested
member of the public. S22 Memorandum to NRC Staff from Stephen
J.K. Walters, Professor of Economics, Loyola College (Md.), dated
January 4, 1994.

_
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good's production for production to occur at all. In the

Commission's view, that is true of the pure knowledge produced by

nonprofit educational institutions, and the Commission has

therefore decided to exempt them from fees.

Restoring the educational exemption will have additional

beneficial consequences. Colleges and universities not only

produce research results and pure knowledge (what we have termed

"public goods"), but also other benefits of great value to both

the nuclear community and society as a whole. For instance, many

of the students trained on research reactors will likely become

the next generation of nuclear reactor operators and engineers.

The knowledge they gain from their education in these fields will

allow them to operate reactors and other nuclear facilities

safely and effectively. Knowledge attained through education

will also be of value to those companies or Government agencies,

including the armed forces, who hire these students to perform

nuclear-related work, which often cannot be done without

extensive education in the area.

3. Comment. A number of commenters argued, for a variety

of reasons, that the educational exemption should not be

restored. Some commenters stated that each licensee should pay

its fair share. Others believed that for-profit entities benefit

: the public as well and should not be penalized because they

; generate profits. Certain nonprofit commenters and medical

| licensees argued that if the exemption were retained, it should
!

'
be expanded to include nonprofit institutions and medical

l
;

. - . .



.

.

_9_

licensees that are not now exempted from fees. A few commenters

stated that in certain fields of study, schools and university

hospitals compete with private research laboratories and

nonprofit hospitals, respectively, and thus would receive an

unfair subsidy from an annual fee exemption. One commenter went

on to argue that such a subsidy amounted to an unlawful promotion

of atomic energy by the NRC. Another commenter requested that

the proposed rule be changed to exempt it from the annual fee,

noting that it was the only Federally-owned research reactor not

so exempted, due to the level of its power output.

A number of other commenters supported restoration of the

educational exemption, but believed it should be funded in a

different manner. The two alternatives most popular with

commenters were funding the exemption out of general revenues,

which would mean removing it from the fee base, or funding it via

a surcharge on all licensees, not just power reactor licensees.

Those commenters favoring removal of the educational exemption

from the fee base acknowledged that such an outcome would require

Congressional legislation. -

Response. After deliberating over whether the educational

exemption should be restored, the Commission believes the wisest

policy decision is to exempt nonprofit educational licensees once

again. Since the Commission published its final rule in July

1993 abolishing the educational exemption, it has devoted an

extraordinary amount of time and attention to the question of

whether to reverse that decision. It has reviewed hundreds of

._ _
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letters on the issue, fielded numerous phone comments and |

inquiries, and sent staff members to study the issue by visiting

college and university licensees. In the Commission's view, the

evidence taken as a whole leans strongly in favor of restoring
;

that exemption, for the reasons described above: that many

educational licensees would be forced to halt their research and

educational activities due to lack of funds if NRC fee subsidies

were withdrawn; that those activities would often not be

continued in the private sector, resulting in a serious loss of
.

basic research in numerous areas of study; and that the public

good inherent in the production of knowledge made available to

all is worthy of Government support.

The Commission has received anecdotal information from some

commenters indicating that certain nonprofit research

institutions (which do not fall within the definition of I

nonprofit educational institution as provided in 10 CFR 171.5)

and Federally-owned research reactors should receive the same

treatment as educational institutions.8 However, the Commission

does not believe it has sufficient information on which to base a
l

generic exemption for such research institutions and reactors.

Because the proposed rule did not suggest that the educational

exemption be expanded in this way, the Commission received a

3Most Federally-owned research reactors were exempted from
fees by Congress in earlier legislation. See section 6101(c) (4)
of OBRA-90, 42 U.S.C. 2214(c), as amended by the Energy Policy
Act of 1992. However, the reactor in question operates at a
power level greater than that specified in the legislation for
exempt facilities, and therefore aces not meet the definition of
a "research reactor" for purposes of the statutory exemption.
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smaller number of comments than are needed to make an informed

decision on this issue. For that reason, the current policy of

charging such entities annual and user fees remains in effect.
.

Those nonprofit research institutions and Federally-owned

research reactors who believe that they qualify for an exemption

from the annual fee based on the public good concept are, of

course, free to request one from the Commission. See 10 CFR

171.11. Depending on the outcome of any such requests, the

Commission may need to revisit the question of whether to make

nonprofit research institutions generically exempt from fees in a

future rulemaking.

The Commission also believes that medical licensees should
continue to pay annual fees. This is consistent with past

Commission practice. Also, contrary to one commenter's belief,

the Commission does assess fees to nonprofit educational

institutions for licenses authorizing medical treatment using

licensed nuclear materials. The Commission does not believe that

medical licensees are analogous to nonprofit educational i

institutions. Their function is not pure research and education, I

but primarily to provida services to paying customers.

While the Commission does not dispute that medicine provides
,

significant benefits to patients, such treatment is both

depletable and excludable. The benefits of medicine are

therefore a private rather than a public good. By contrast, an
;

educational institution generally disseminates the results of its I

basic research to all who want it, even going beyond the confines

I

i
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of the university itself, without receiving compensation from any

of those benefitting from that knowledge. The key to nonprofit

educational licensees' singular treatment is not merely that they

provide valuable social benefits; rather, it is the existence of

certain market failure considerations (discussed above) that
apply to producers of pure knowledge through basic research, but

not to medical practitioners. The distinction between

educational and medical licensees is addressed at greater length

in the Commission's recent Federal Recister notice discussing the

petition filed by the American College of Nuclear Physicians and

the Society of Nuclear Medicine seeking a fee exemption for

medical licensees (to be published contemporaneously with this

final rule).
F

The commission does not plan to adopt the suggestion of some

commenters that most or all other licensees should contribute

something toward the costs of exempting nonprofit educational

licensees. The agency, in any event, is not recouping these

costs for FY 1993, as it is legally precluded from retroactively

collecting those costs from licensees. The Commission in its

Energy Policy Act-mandated review of fee policy has concluded

that the costs of exempting nonprofit educational institutions

should be excluded from the fee base through legislation

modifying OBRA-90. In its study, the Commission concluded that
,

if legislation to accomplish this is not enacted, these costs

should continue to be recovered through fees assessed to power
;

reactor licensees.

|
t

. . . _ _ _ _ _____ __
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4. Comment. A number of commenters have argued that the

Atomic Energy Act of 1954, as amended ("AEA"), mandates NRC

support of education, and that accordingly the NRC must restore

the educational exemption to conform to that mandate. In this

regard, some commenters made the point that their facilities were

originally funded or provided to them by the AEC or other Federal

agencies.

Response. The Commission acknowledges its longstanding

policy of supporting education, and believes that such support

has been vital to the success of nuclear and nuclear-related

education. That notwithstanding, the Commission does not view

its education policy, or the exhortatory language of the AEA, as

mandating that colleges and universities be exempt from NRC fees.

The Commission has decided to restore the fee exemption as a

policy matter, not a matter of legal compulsion.

5. Comment. Many educational institutions commented that

it made little sense to charge them annual fees when much of

their nuclear-education funding was derived from Federal agencies j
l

such as the Department of Energy and the National Science

Foundation. Another commenter argued that State agencies were j

nonprofit in nature and should be exempted in the same manner as

colleges and universities. |
;

Response. The Commission for reasons discussed above decided

to reinstate the exemption for nonprofit educational

institutions. The fact that a number of these institutions ]
i

received funding from Federal agencies was not a factor in the
'

|

L _
!
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final decision. The Commission's decision was based primarily on

who received the benefits of the services rendered, rather than

who funded the underlying activities.

The commission also notes that it charges fees to other

governmental licensees, including both Federal and State

agencies. (Virtually no Federal agencies are charged user fees

under Part 170 due to a prohibition against such fees in the

Independent Offices Appropriation Act, see 31 U.S.C. 9701.) It

finds no basis for changing its historical policy with respect to

these entities in this rulemaking. This issue is addressed in

the Commission's Report to Congress on fee policy, cited earlier

in this rulemaking.

6. Comment. Some educational commenters stated that they ,

should fall under the. category of small entities, and asked

whether the definition of "small entity" could be broadened to

include a greater number of institutions than currently fall

within the definition.
t

Response. The Commission intends to re-examine the size

standards it uses to define small entities within the context of

compliance with the Regulatory Flexibility Act. The Commission

will conduct this review within the context of the proposed

revisions of small business size standards proposed by the Small

Business Administration ("SBA") (58 FR 46573; September 2, 1993).

The Commission will not complete its review until the SBA '

promulgates a final rule containing the revised size standards.

- _ _ - - _ _ _ - _ _ _ _ - _ _ _ _ _ _ _ _ .- _____ _____ _ - - _
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Until these activities are completed, it would be premature to

address this comment.

III. Final Action - Changes Included in Final Rule

The Commission has made only one change to its FY 1993 final

rule establishing annual and user fee schedules for that fiscal

year. As it proposed, the commission has amended S 171.11 to

exempt nonprofit educational institutions from annual fees. The

new exemption provision is identical to that contained in the FY

1991 and 1992 final fee rules. Because the final fee schedule

for FY 1993 has already been issued, the Commission will not be

charging any other licensees for the fees that would have been

paid for FY 1993 by the newly exempt group of licensees. For

that reason, no new fee schedule is being published at this time.

A revised NRC fee schedule incorporating these changes and

billing other licensees for the FY 1994 exemption's costs will be

included in the FY 1994 proposed fee rule.

Because the Commission has decided in this final rule to

reinstate the annual feo exemption for nonprofit educaLional

institutions, the NRC will cancel the FY 1993 annual fee invoices

for those licensed activities exempt under this final rule.

Accordingly, refunds will be made to those licensees who paid the

FY 1993 annual fees and are now exempt under this final rule.

Additionally, no further action will be taken on nonprofit
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educational institutions' exemption requests, which had been held

in abeyance pending this final rule.

Some nonprofit educational institutions filed applications

requesting termination, downgraded, possession-only or combined

licenses to avoid the FY 1993 annual fee. If those applications

are still pending, the licensees should notify the NRC within 30

calendar days from the effective date of this rule if they wish -

to rescind their applications due to the exemption's

reinstatement. Absent such notification, the NRC will process
,

the applications as filed. There are instances where the NRC has

already completed final action on some of the applications in

question. The affected nonprofit educational institutions are

advised that if they wish to reinstate their previous licens

authority, they must file an application to do so with the NR

Such applications for reinstatement of previous license authority

are exempted from fees under 10 CFR 170.11(a) (4) as appropriate.

IV. Section-by-Section Analysis

Section 171.11 Exemptions

Paragraph (a) of this section is amended by adding nonprofit

educational institutions, as defined in S 171.5, to the list of

those entities exempted from annual fees by the Commission. A

discussion of this change in fee policy is found in Sections I

and II of this final rule.

!
:
i

,

_ _ - - - _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ . _ - . _ . - _ . - _ _ . _ _ _ _ _ _ - - - . _ - _ _ _ _ . _
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V. Environmental Impact: Categorical Exclusion

The NRC has determined that this final rule is the type of

action described in categorical exclusion 10 CFR 51.22 (c) (1) .

Therefore, neither an environmental assessment nor an

environmental impact statement has been prepared for the final

regulation.

VI. Paperwork Reduction Act Statement

This final rule contains no information collection

requirements and, therefore, is not subject to the requirements

of the Paperwork Reduction Acc of 1980 (44 U.S.C. 3501 et seq.).

VII. Regulatory Analysis

With respect to 10 CFR part 171, on November 5, 1990 the

Congress passed Pub. L. No. 101-508, the Omnibus Budget

Reconciliation Act of 1990 (OBRA-90). OBRA-90, as amended,

requires that for FYs 1991 through 1998 approximately 100 percent

of the NRC's budget authority be recovered through the assessment-

of fees. To accomplish this statutory requirement, on July 20,

1993 (58 FR 38666), the NRC, in accordance with S 171.13,

published in the Federal Reaister the final amount of the FY 1993

annual fees for operating reactor licensees, fuel cycle

licensees, materials licensees, and holders of certificates of

.
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Compliance, registrations of sealed source and devices and QA

program approvals, and Government agencies. Consistent with

OBRA-90 and its Conference Committee Report, the Commission has

ensured that -

(1) The annual fees are based on the Commission's FY 1993
budget of $540 million less the amounts collected from Part 170

fees and the funds directly appropriated from the Nuclear Waste

Fund to cover the NRC's high level waste program;

(2) The annual fees, to the maximum extent practicable, have
.

a reasonable relationship to the cost of regulatory services

provided by the Commission; and '

(3) Annual fees are assessed to those licensees which the
Commission, in its discretion, determines can fairly, equitably

,

'

and practicably contribute to their payment.

Therefore, when developing the annual fees for operating
,

power reactors, the NRC continues to consider the various reactor

vendors, the types of containment, and the location of those

reactors. The annual fees for fuel cycle licensees, materials

licensees, and holders of certificates, registrations and

approvals and for licenses issued to Government agencies take

into account the type of facility or approval and the classes of

the licensees.

10 CFR part 171, which established annual fees for operating

power reactors effective October 20, 1986 (51 FR 33224; September
>

18, 1986), was challenged and upheld in its entirety in Florida |
,

.

i
'

,

I

I
._ _
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Power and Light Company v. United States, 846 F.2d 765 (D.C. Cir.
'

1988), cert. denied, 490 U.S. 1045 (1989).

10 CFR part 171, which established fees based on the FY 1989

budget, was also legally challenged. As a result of the Supreme

Court decision in Skinner v. Mid-American Pipeline Co. , 109 S.Ct.

1726 (1989), and the denial of certiorari in Florida Power and

Light, all of the lawsuits were withdrawn.

The NRC's FY 1991 annual fee rule was largely upheld

recently by the D.C. Circuit Court of Appeals in Alliod-Signal v.

NRC, 988 F.2d 146 (D.C. Cir. 1993).

VIII. Regulatory Flexibility Analysis
l

|

As required by the Regulatory Flexibility Act, 5 U.S.C. |

605(b), the Commission certifies that this final rule as adopted i

does not have a significant economic impact on a substantial

number of small entities. This final rule restores a previous

exemption to a specific class of licensees while not imposing a !

|
new financial burden on any other class of licensee. |

|

IX. Backfit Analysis )
1

I

I

The NRC has determined that the backfit rule, 10 CFR 50.109,

does not apply to this final rule and that a backfit analysis is

not required for this final rule. The backfit analysis is not

required because these amendments do not require the modification

. ..
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of or additions to systems, structures, components, or design of

a facility or the design approval or manufacturing license for a

facility or the procedures or organization required to design,

construct or operate a facility.

List of Subjects in 10 CFR Part 171

Annual charges, Byproduct material, Holders of certificates,

registrations, and approvals, Intergovernmental relations, Non-

payment penalties, Nuclear materials, Nuclear power plants and

reactors, Source material, Special nuclear material.

For the reasons set out in the preamble and under the

authority of the Atomic Energy Act of 1954, as amended, and 5

U.S.C. 552 and 553, the NRC hereby adopts the following

amendments to 10 CFR part 171.

PART 171 - ANNUAL FEES FOR REACTOR OPERATING LICENSES, AND FUEL

CYCLE LICENSES AND MATERIALS LICENSES, INCLUDING HOLDERS OF

CERTIFICATES OF COMPLIANCE, REGISTRATIONS, AND QUALITY ASSURANCE

PROGRAM APPROVALS AND GOVERNMENT AGENCIES LICENSED BY THE NRC

1. The authority citation for Part 171 is revised to read

as follows:

Authority: Sec. 7601, Pub. L. 99-272, 100 Stat. 146, as

amended by sec. 5601, Pub. L. 100-203, 101 Stat. 1330, as amended

by sec. 3201, Pub. L. 101-239, 103 Stat. 2106 as amended by sec.
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6101, Pub. L. 101-508, 104 Stat. 1388 (42 U.S.C. 2213); sec. 301,

Pub. L. 92-314, 86 Stat. 222 (42 U.S.C. 2201(w)) ; sec. 201, 88

Stat. 1242 as amended (42 U.S.C. 5841); sec. 2903, Pub. L. 102- q

486, 106 Stat. 3125 (42 U.S.C. 2214 note).
,

2. In S 171.11, paragraph (a) is revised to read as

follows:

S 171.11 Exemptions.

(a) An annual fee is not required for:

(1) A construction permit or license applied for by, or

issued to, a nonprofit educational institution for a production
or utilization facility, other than a power reactor, or for the

possession and use of byproduct material, source material, or
special nuclear material. This exemption does not apply to those

byproduct, source, or special nuclear material licenses which

authorize:

(1) Human use;

(ii) Remunerated services to other persons;

(iii) Distribution of byproduct material, source material,

or special nuclear material or products containing byproduct

material, source material, or special nuclear material; or

(iv) Activities performed under a Government contract.

(2) Federally-owned research reactors used primarily for

educational training and academic research purposes. For

purposes of this exemption, the term research reactor means a

nuclear reactor that-
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(1) Is licensed by the Nuclear Regulatory Commission under

section 104 c. of the Atomic' Energy Act of 1954 (42 U.S.C.- ,

2134(c)) for operation at a thermal power level of 10 megawatts

or less; and '

'

(ii) If so licensed for operation at a thermal power level
'

r

of more than 1 megawatt, does not contain-

(A) A circulating loop through the core in which'the ;

licensee conducts fuel experiments;

(B) A liquid fuel' loading; or

(C) An experimental facility in the core in excess of 16

square inches in cross-section. !

* * * * *

Dated at Rockville, MD this day of February 1994.
,!

r

For the Nuclear Regulatory Commission,
,

Samuel J. Chilk, *

Secretary of the Commission,

i
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Memorand.an

To: John Cordes, Jesse Punches, Trip RoiacJdid, IJo Slaggis, and Icc suff ;

From: Sasphen J.K. Walters, Ph.D.
Pror==r of noonomics, loyota Conc;e in waryland ,

Date: January 4,1994 ,

Es: Restnadan of ths Genens Bannpdan ham Annual Peas For NonymAt j
IEducationa11W~ns
i

Since our initial moctag of Ds::. 13, 1993, I have (a) carefully soviewed selected .j,

!comments on the proposed esemption for eveg.f4 educa6analinsdadons, (b) rund the medical
)peddon to conduct a rulemaking, and (c) conducted a literature surysy sclated to the issues of

.|*;maitive externalities' and 'public goods." :

Based on this endeavor and os prior nest ct, and analysis, I would make the following ;

observations:
(1) The Commission's propoesi to reinstatu the annual fee --ada= for nonpredit

educationalinstitudens is, hem the standpoint of = * enslysis, fundamentally sound.
G) The Commission's sated stionals far this casmption ths existence of "satamal

benefits * resuhing from uso of university research rcactors -is, however, somewhat vague, and
needs to be specified in greater detail.

Q) What has been missing, thus far, in the discussion ofransons why an esemption might
be socially desirabic is an understandmg of the concept of ths "public goods" which russamh and
adocational facilidas primde. Market provision of thans peculiar but important goods is
problematic in some cases, and it is for eds reason that unique consideradon is dos educadonal
insdtations.

In this memorandum, I win discuss each of thans potats in more depth and provide 'f
references to literature whers interested runders inay .iind acte detailed informance. I hops I
am nac saa long-winded, but my hops is to provide you with a resousee you will find usefulin ,

l

drafting a final rule.

m % m ii = = % of m . san and m ,e>.

Those who invest in ad=riac derive tangib;s private benents: by acquiring knowledge
or traming, abey m4ks thernselves more valuable to employers, and capture this valus in the
form of lughar wages. In fact, this beendedge-eared enmings pasmiwu has been growing lately:
in the mid '70s, the median income of colless graduates szoseded that of high school gradmites
by about 355, while by the lats '80s this premium succeded 705.8

85cc: Enan L. Osonhan and Colm Dreadowski, *The Rasant Rise in the Value of
larshan: Market Forces at Work," Ecsacale cc._x - y, Federal Asserve Bist of ,

i
1

i
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Welners Memo: Jiducational Eresqprian
,

It is widely--though by no means univeranny-held in the econosdes literature, however,
that investing in educadon also ylsids certain ' social" or "eaternal" benenta.' These ass -

benefits which are not wholly captured by the ladividual W4ng more education, but which
flow to society at large or so bystanders (1.s., those ' external * to the act of lavesting in
education).

-

For example, education at all levels is thought to strengthen the social thbrie by festering
'

,

notions of mutual respect and cooperadon among ladividuals, and to persunds citisans to observe
certain practicas neeenaary to preserve public health and safety. Investinest in h(gher education
la thought to lavolve one y G;alsdy important estamal beneSt: the ganctution of new ideas,
or technological advance. In this view, education is an input to resserch and development; an '

|
externality arises because inventors somethnen win be unstde so capture an the benents of their ;

| innovadve activity. In panicular, some inteDectual .chievements (e.g., mathematical theorems, ;

which are an in.ye et loput into enginesting) cannot be patented or otherwiss protected from' ;

"Wysti"; these imitators could then appropriate mme or all of the benents flowing hem the
>

inventions.
f

Comments on the NRC's proposed exemption contained ample and satisfactory evidence '!
that nuclear facilities and materials are an insponant etemant in educadenal programs that
generate such externalbeneSts. Just about all the commenting institutions documented that they.

.

!

not only train signincant numbers of enroDad studenta la the proper handling of nucient
matedals; many also offer serainars, study tours, and other inibemahanat prgrams aisnad at
introducing a wider public to the principles of nuclear safety. Mats important, au the

i commenters stressed that the training these faciuties maka possible is indeed a crucial input to a

|
the production of new technologies in~a variety of fields, Aern archaeology to snedicine to ;

i
physica. ,

De problem htts (which economists tend to refer to as 'the esternality problem *) is this: ,

!Since consumers tend to weigh only tinprfuste sosts and beneths of purchasing mots education,
and fall to consider the esternal Sens6ts, they win toad to undereamanne this good. E.g., '|
Suppose I could buy one resw,y s of education at a cost of $10,000. . Suppose harther that this

,

i would raise my lifetime earnings eram by 29,900 and 3soarste esternal benents of $1,000 (in ,

'

the form of extra public health or saisy eqjoyed by others), for total social benefits of $10,900. .

On net, society would be 3900 bener offif f bought the extra year of education, but I would bc ;

$100 poorer, and will decHne to buy. His provides a rationais for public subsidies aimed at ;

:

Cleveland, August 15,1992. |

8For a critical survey on this point, ass: Jack High, " State Education: Have Economists ;
'

Made a Case 7* Carolournal, v. 5, no.1 (spring / Summer 1935), pp. 305 23; more samersuy,
ses Burton Weisbrod, Koernal Bengfkr qf fsMc Muwdon, Princeton: Prinoston Univenity ,,

Press (1964).
t

''

2

?

*
I

!

,

. . . - - - . , - ._,
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Weiters Memo: EducerionalErsnprion

increasing the amour.t of education which will be panduced and consumed. In this saampio, a ;

voucher or scholarship for $100 or moes (up to $1,000) would naks the investment in education .

worthwh!!s both personally and socially. |

nors is, fkankly, scant evidonos on the magnitude of the enternality problem in
education. Discussion of the matter tends to be superficial; most traannanta simply point out
that public subsidy of education has tended to increaae supply.' No one, to my knowledge, has ,

precisely quantified the eatset to which individuals seeing without subsidy la ordinary markets
will under-produos and -consume education, especially higher education,' 8everal neeershers, j
however, have pasented convincing evidence that countries which invest more in education (or,

'

in the jargon, invest more in ' human capital formation") esgoy significantly higher tates of l
economic growth.s

:

Of course, it la possible to argue that quantification of the assamality_ problem in
education la unimportant; the problem appears to be so widely acknowledged that subsidies fbr
educadon, including higher educadon, are the rule rather then the saception. For naampis, the .

lcomments on the NBC's proposed rules included information that (in-sets) students at the
University of Virgma pay only one half the true cost of their education; at Cornen, modeam '
pay a mere 29% of this cost. What is more, staff and equipment soms usually ars far higher ,

!
in, say, nuclear engineering programs than la Enghsh liseranus; if tuitions are uniform acmss
programs, then, the nuclear engineering student receives a fhr greater subsidy than the English'
lit student. But the existence of such subsidies makes the absence of q a d:"=#= mars, not
less, troubting. It east inly seems reasonabis so ask: la not the present levet et subsidy
adequate to overcome the problem of ander consumption? Ars additional subsidies fkom ths
NRC truly necessary for this purpass7

,

I

8ses du volume by Weisbrud, ched earlier, and also: IIchanan Cohn,73e Economicr af j
Edumarion,c' M e: Ballinger (1979); Walter Germa, er af., The Econander med Mrier

'

(Mile Simcados, Englewood Cuffs, NJ: Prentice-Han (1975).

|'And some researchers argus that the satama11ty probiera is not quantitatively significant in
ednadan; see, e.g., Jack High and Jeroms Ellig, "De Privata Supply of Education: Some
Historica1 Evidence," in Tyler Cowen, ed., The Theory (Mariter Faltare, Pairfht, VA: George
Mason University Press (1988). f

*ses: costas Azariadis and Allen Drassa, "nroshold Externandes in Economic j
Development," Quarmrfy Jewnel(Economics, v.105, no. 2 @ day 1990), pp.~ 501-26; Robert :

J. Barro, " Economic Growth la a Cmas Section of couanies," guaner(yJownal(EcomanWer,
v.106, no. 2 (May 1991), pp. 40743; Robert B. I. mons, Jr., "On the Merhanics of Econernic ;

Development," Journal (Monsary Economia, v. 22, no.1 Quly 1955), pp. 3 42; Paul M. '|'

Romer, ' Increasing Returns and I.mng Run Growth, * Jownsl(fpliticalEconomy, v. M, no. ,

5 (Ocaober 1986), pp.1002 37.
i

3 |

|

|
i

-
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Walters Memo: EducationalErenprion ,

Oiven the prenant level of empirical mesarah on the renner, it is iWW to answer ;

these questions with assumace. We saqpx dat a ;;meric czamption will get us closer to the '|
"opdmum' number of, say, nuclear engineerg maiors, but we enn't prous it. In my view,
then, it would be unwise to focus solely on Ibs external benents resuldng frotn the use of

-

reactors (and other nuclear material) in edumtion when we assess the desirabilky of grandag a
*

fee exempeian; if ws are to be reasonably sure that such an esemption would enhance welfam,
we need "something mors.' I believe we need to consider the sois of such an asempdon in
assuring the producten of adequate amounts of new Imowledge, which is an esample of a 'purs
public good."

New h ww-e as a PuMie ruad
i

Economista use the phrase "public good' to desenbe a good that has two peculiar ;

properties: nondepletability and nonexcludability. (Sadly, this phrase was not chosen wisely: 1

there are lots of goods that somehow involve the word "public," s.g., public phones, that are
'

nor public goods.)

A good is aondepletable' when my m="g@ of it lasves no less of it evallable for
you to consume. Mest goods, therefore, are not 'public" (ws sfer to them as 'privans goods"). ,

When, for example, I pour myself a cup of coffes from the of5ce pot, there is less cotros (
'

available for you. But when I turn on my radio e "All'Ihings Considemd' as I drive homa,
that does not reduce ths amount of that program available so yes; the radio signal is a pubhc

-

| good. When a good is nondepletable, it is geneally undesirable to exclude anyone fmm
consuming h-even if this were technologicaDy feasible.' Tbs reason is simple: Olven its

|
nondepletability, letting one mots consunner erQc,y a public good involves no added cost to

'

society; if she values the good at all, then allowing her to consume it wlR yloid a social benent .

trrIn ancess of cost, i.e., will maks society betser o ,

Economists have long held that h will be dif5cuk or impossibis for fres, unfsassed
-

markets to pmduce goods possessmg these pA-or, at the least, to produce them and >

|
.

!
:

*Sometimes the phrase "nonrival in consumption * is used to describs this characteristic. In
addition, you wiu somedmes see public goods referred to as " social goods" or 'cousesive
goods."

.

| 'Most early writers on the subject tended to say that it was difHcult or Impossible to escluds :

individuals who hadn't paid for a public good imra consusning it. After several authors palated t

out that escludability problems could be solved la unany cases, the discussion teoded so focus
on the idea that such saclusion was undesirabic rather then impractical.

4

t

- . - - - _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ .- _ __- . _ . - _ - - _ _ _ _ _ . . _ _ _ _ _
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Walters Memo: F4mcedonalEsenpdon

distribute them to all comers er a price equal m zero, as is desirable.: Thors ass aswral
problems. First and most etwlous is the flict that privans producers will be unable to recoup the
inidal costs of- : irs the public good if they give it away; bet if they charge a positive psics,
some consumers who value ths good la excess of its incremonal consumption oosts (i.e., aero)
will bs denied it. Most subdy, it will be vety hard for psoducers en gauge pead''' consumers'
true demand for a public good: Consumers, aware that it may be infusible or undselrable to
exclude those who have not contributed to the creation of the good from ordoying it gierit has
been produced, may misstate their preference for the good eqfbre it is created in the hope they
can free ride on the payments of those who ante up for the good's production. The soeuk will
be an inadequate private supply of public goods. 4

Many renairchers have dammaanad that, despite these concema, thces are many hissorical
examples of privately supplied public goods; other authors havs suggested prismg strategies in
which private sellars might make the optimum amount of a public good available.'
Nevertheless, there seems to be a reasonably broad agreement in the economics profcasion that '
private provision of public goods is probicmatic. %cro is simply no assuranos that the requishe
conditions (e.g., perfect information, aero costs of transacting or enforcing agreements) esist i

for optimal private production of public goods. Bus, there is a general consensus that pubhc
subsidies are often-though not always--necessary and desusble for the production of such goods.

This consensus is *a= l Ily strong with respect to public NW of one particularly
'

important public good- pure research aimed at creating new knowledgs. R is obvious that a
grunt deal of research (i.e., proprietary ressareb) goes on-and will continue to go on-without ,

governmental subsidy. In areas where intellectual property dghts are secure (e.g., baume of ,

patents), the creadon of new knowledge often pays handsomely, and private entrepreneurs rush :

to sgpply this good. But often it is either impossible to seems intellectual property-es in the
case of the aforemantioned mathematical theorems-or undesirable to do so. ;

As an saample of the laser, consider a ressasch project (described in the comroent
submitted by the University of Michigan) underway at Wayns State University. Dess ,

researchers (under the supervision of Dr. J.M. Saxe) are osmg neutrea assivation analysis to try

'The classic references here are: Paul A. samuelson, "De Pure Doory of Public
m~~# ure,' Jtrview (Economia auf Radsder, v. 36 (November 1954), pp. 337-89; Prancis ;t
M. Bator, "nc Anatomy of Market Failure," Gharretty Journst (Kconomfct, v. 72 (August-

J
1.958), pp. 351-79.

*Ihe clastic references here are: Ronald H. Cassa, *The Ughtbosas in Economics,"
'

ImunalqfL & Ecompelcr, v.17 (October 1974). pp. 357-76; Marold Damasts, "%s Privess
production of Public Goods," Jovinal (Law e Econoodct, v.13 (October 1500), pp. 293-306.
For a twiew of other papers on thess topics, see Cowen, 7)w 7heory q(Marter Fadur (cited
carlist in riote 4), pp.1-26.

a

, .- --- . . . - . . ._ .
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Wders Msmo: EducationalErenption \
l

to find the most afreetive of fbur cweently-fkvored methods of r==*daa following shock. '

This project is aimed at producing an absolusely pas public good, both r-C' Mis and
nonexcludable. Once the most effectivs meuscitation method is deterinined (assurning the pet $ect
can be concluded sucocasfully), this knowledgs daald As ghes enty to all hospitals or other ,

potential users; e enempt to sell this h5 s= if this wuz fasibis'' M clearly '
-

he inemclant. Other hospitals (and their patients!) likely anach significant value to the
knowledge, and can consurns it at no incremental cos,t to sossety. Thers is no reason to withhold

Y

the knowledge from anyone.

The comments on 1Bs NRC's proposed rule contain copious sladlar examples of how
nuclear facilities and materials are being used to support the production of pure public goods.
These examples span a broad array of disciplines, from nuctsar engineering and physics to
cancer treatnwnt to att history. In all casse, the com;nenters stressed that their research fuellities
are used to apport non r,vy,' ; ry fossarch; i.e., they am not trying to do what entrepressurs
might do, but instead are rushing in whors entreprcasurs fear to tread, conducting research in
arms where the potential value to consumers is dimcult to gangs or whors the costs of such
rosarch would (perhaps because of property rights problems) be dif5 cult to recoup. Further,

,

the research supported in this way is distnbuted la precisely the manner required by the theory
of public goods, i.e., it is "given away" in the form af ardeles in scholarly journals, ,

presentadons at professional roastings, and as lectures to enrolled undergraduate and gradunas,

students.

This activity, i.s seems to ros, suggests strongly that a generic esemptics ihr aduandonal
i lastitutions will enhance welfbre. But, nemrully, some questions remain: ;
,

l
I. De public good rarlonale lookr an edid lot Ehr she 'axernet bene)fss' redonale.'

What's Ac dgerence1 '!)ers's not always a cisar differenos, svun to accoomista.88 I would
,

focus on the naamludatulity characteristic of public goods, and point out that wtdis psivass
goods which generate external benefits may be under produced and -consurped, public goods
may not be produmd at all--absent some subsidy or other amagement to enars that costs are

r+.
'

I
2. As already noted, &='=.^* insaturions already rectin J(gnficant sdridles. Wiry

must At ARC add frs own? The key bore is the difficulty of accurately ganging demand, or

"And se!!ing this knowledge would not be feasible: the first person to buy the answer to
;

I the question of what is the most effective issuscitation in=8wwl would pass the word to others,

'

,

destroying any attempt to snelude non payers.

"For a monograph partly devoted to untangling the di!L% see J. Ronnis Davis and Jos .

R. Hulett, An Analysis of Markat Faours: skarrnandes, ruhtte Goodr. and Mixed Goods, :

Gainesville, FL:. Univ. of Florida Press (1977).
.

.
'

4
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valus. The possibility of free ridlag asons that thste may be legions of eager consumers of a !

particular piece of new knowledge, but none may v.ap sorward and o5er w pay to get the job
dans. 'therefore, we endow various grants committaas with rescuttaa, and trust thern to alloose
these resourses wisely, ts., to seks sure that pt$ev.s with the highest expected value per douar !

of cost are funded. But there is no guarantee thus comnitsess wiR not act like fres riders.
Sa~4hny, it la conceivable that grants comminess wit view proposals in their area oflatseest ,

!

and crperdse rnors favorably than proposals in areas that are atlatively " foreign * to them. In
short, if the NRC doas nor grant an esemption, there is no asemance that other agencies will

;
step forward and fill the resulting research funding void in a neutral menner, research requiring
nuclar materials or facilities is likely to suffer a relattw declias.

J. Do o# aducordonal lasdasionr produz puMc goodr q(she Waf described? Wher
erf4*ria .thould be ared)br ;d--? Not all educational institutions actually produce pws
public goods, but all rry to do so. In this day and ass, even the humblest hberal arts onliege
requires its faculty to perform some sort of research. Given the unpredictabic nature of ths' :

enarprise, not all sucosed. But sometimas we nest to cast our not wklcly If we are so catch ,

'

fish. Accordingly, I would grant an esemption to all educational lastitutions who claim that
some noetrivial fraction of their nuclear faculties or materials are used for . . . -.* .

research. (Clearly, the public good rationale also suggest that laminitians that art not primarily .

'

educadonal, e.g., research entities like Ibc Marine Biologica11aboratory la Woods Hols, MA,
might qualify for caemption.) 'Ihc key criterion for. determining whelhor fasearth quallfles as ,

'

non-proprietary is whether findings are disseminated widely and at a iero prios, e.g., et
!

professional moedngs, in scholarly journals, or in other putdic pressatations.
,

Concluding Remarks ;

iI hope you will flad the fbetgang usand la formulating a finti tuls. I would fnaks one
final point: Expanding the discussion of the aternal benents provided by the activities of :

educational insdations to include their production of public goods not only makes it clearer why ,

an educational exemption is desimble, but makes it easier so distinguish worthy fruen unworthy |
appeals for esemption. Considst, for saample, the Petition for?>sMng submitted by the
Amencan College of Nuclear Physicians (ACNF).1htoughout tids petition, ACNP zafers to
the " unique contributions to society" and " unique social beneSm' geomand by its members;

'

at one point, ACNP argues that the services of its members ' serve at least an equally worthy
purpose as is served by the non-pront educadonal insitutions." |

such rhetoric paints op the risks of vague, unfocused setemmts about 'caternal benents*
as the sole rationale for a fas asesupdon, glace such h===Ata are often unquandflabis, it is easy

'

,

,

for groups to claim they gensreas such benenu-end, sometirnes, hnpossible to prove that they
don't. But it is generally quits clear when someone is pr@* a public good fequiring '

.;

subsidy. oulte simply, ACNP rnembers am not: they use sadioacdvs mamrials for diagnee6c
and therapeutic purposa, t..., they produce prhete goods. The optimal production of such

.

7
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goods generally does not require subsidy, and the ACNP members should not qualify for a ins
8188DPtion.

Additional Referencx:s
,

,

James M. Buchanan, 7hr Densed med.hypty q(M#c Goodr, Chicago: Rand McNally :

(1968).
Richard Cornes and Todd Sandler, 7he 7heory q(Arsrnannes, public Goodt, and Chd

Goods, Cambridge: Cambridge University Press (1986).
William 14ehr and Todd Sandler, Mlle Goodt and M#c Mfcy, Beverly Hills: Sags

,

(1970). '

Wi!!iam Oakland, "neory of Public Goods," in A. Auertisch and M. Poidstein, eds.,
Randbook qrPuMic Kconomics, v. 2, New York: North Holland (1987).

Stephen J.K. Waltars, Drerprise, Gewinnent, and At PkWic, New Yorie: McGraw-Hill
(1993). r

David K. Whitcomb, Drernallsles and Weyarr, New York: Columbia University Press ;

(1972).
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NUCLEAR REGULATORY COMMISSION

10 CFR Parts 170 and 171

[ Docket No. PRM-170-3]

American College of Nuclear Physicians and the Society
of Nuclear Medicine; Denial of Petition for Rulemaking

AGENCY: Nuclear Regulatory Commission.

ACTION: Petition for rulemaking; denial.

SUMMARY: The Nuclear Regulatory Commission ("NRC" or

" Commission") received a petition for rulemaking submitted by the

American College of Nuclear Physicians ("ACNP") and the Society

of Nuclear Medicine ("SNM") (" petitioners"). The petitioners

requested that the Commission amend its regulations governing the

user and annual fees charged to their members due to increases in

those fees. Among the specific requests contained in the

petition were to establish a generic exemption for medical
.

licensees who provide services in nonprofit institutions and to

allow NRC. licensees a greater voice in the development of new

regulations by the NRC. After careful consideration, the

Commission has decided not to adopt the proposals made in the

petition.

ADDRESSES: Copies of the petition for rulemaking, the public

comments received, and the NRC's letter to the petitioner are



_

.

.

available for public inspection or copying in the NRC Public

Document Room, 2120 L Street, NW (Lower Level), Washington, DC

20555.

FOR.FURTHER INFORMATION CONTACT: L. Michael Rafky, Office of

the General Counsel, U.S. Nuclear Regulatory Commission,

Washington, DC 20555, telephone 301-504-1974.

SUPPLEMENTARY INFORMATION:

I. Background.

II. Responses to comments.

I. Background

On February 18, 1992, the NRC received a petition for

rulemaking submitted by petitioners ACNP and SNM. The

petitioners requested that the NRC amend 10 CFR Parts 170 and 171

which govern the annual and user fees imposed on most NRC

materials licensees by the Commission since the advent of 100

percent fee recovery in FY 1991. The petitioners requested these

amendments because of the substantial adverse impacts experienced

by their members tollowing increases in the NRC's user and annual

fees.

On May 12, 1992 (57 FR 20211) , the NRC published a notice in

the Federal Register announcing receipt of the petition. In that

notice, the NRC stated that it would consider the issues raised

by petitioners within the context of the review and evaluation of

2
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the fee program for FY 1993 conducted as part of the NRC's

continued implementation of Public Law 101-508, the Omnibus

Budget Reconciliation Act of 1990, as amended (OBRA-90). On

October 13, 1992 (57 FR 46818), the NRC published a notice

requesting public comment on the issues raised in the petition.

The NRC received nearly 100 comments in response to this

request, with the vast majority in favor of granting the

petition. After careful consideration of the comments, the

Commission has decided to deny the petition for rulemaking, for

reasons stated below.

II. Responses to Comments

1. Comment. The majority of commenters simply restated

their support for nome or all of the requested changes in NRC
policy detailed in the petition. In their petition, ACNP and SNM

stated that NRC fee increases under the 100 percent recovery

regime were adversely affecting their members' practice of

nuclear medicine, in the process harming the societal benefits

which stem from that field of medicine. The petitioners claimed

that they could not recoup the costs of NRC feen because Medicare

reimbursement levels are inadequate and because competing nuclear

medicine alternatives are not regulated (or charged fees) by the
NRC. Petitioners then compared their treatment under the NRC's

fee rules to that of nonprofit educational institutions, power

reactors and small entities, all of whom petitioners claimed

3
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receive special treatment by the NRC, and argued that for

exemption purposes medical licensees should not be lumped

together with all other materials licensees.

For these reasons, ACNP and SNM requested that the

commission take the following policy actions:

(1) Grant a generic exemption for medical services provided

in nonprofit institutions, such as hospitals, similar to that

granted to nonprofit educational institutions;

(2) Provide individualized exemption criteria for medical

licensees, by means of a " simple template for structuring

exemption requests;"

(3) Adopt a sliding scale of minimum fees that grants

nuclear physicians more relief than the current small entity

classification (which grants relief to physicians in private

practice with less than $1,000,000 in gross receipts); and

(4) Give NRC licensees a greater voice in the NRC's

decisionmaking process for developing new regulatory programs.

In that regard, petitioners suggested that the criteria

contained in the NRC's backfit rule be applied to the development

of all new regulatory programs. That is, if a regulation is not

necessary for the adequate protection of the public health and

safety, the ifRC would be required to show that the rule would

substantially increase safety and that its benefits outweigh its

Costs.

Response. The Commission does not believe that the analogy
|

between colleges and universities and medical services provided

#
| '
,
,
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in a nonprofit institution is a valid one. The Commission

recently decided to reinstate a longstanding (but temporarily
l

withdrawn) feo exemption for nonprofit educational institutions. '

The key to educational institutions' singular treatment, however,

is not their nonprofit status, nor the fact that they provide

valuable social benefits; rather, it is the existence of certain

structural market failures in educational institutions'

production of new knowledge. In other words, colleges and

universities produce new knowledge primarily through basic

research, and disseminate it (essentially for free) to all who

want it, without receiving compensation from those benefitting.

In economic terms, this new knowledge is eften termed a "public

good."2

Two defining characteristics of a public good are its

nondepletability and nonexcludability. That is, one person's

acquisition of knowledge does not reduce the amount available to

others; further, it is not efficient - and often is impossible,

as a practical matter - to prevent others from acquiring it at a

zero price. These characteristics make it difficult to recoup

the costs of producing new knowledge. Because the value of a

public good may be very great, but the costs of producing it

'

impossible to recapture, public subsidies may be necessary for

1The Commission's analysis of this aspect of the petition is
based in part on a memorandum prepared by an NRC consultant on
the topic of externalized benefits and public goods. This
memorandum has been placed in the NRC Public Document Room for
examination by any interested persons. See Memorandum to NRC
Staff from Stephen J.K. Walters, Professor of Economics, Loyola
College (Md.), dated January 4, 1994.

,

5
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production to occur at all. The Commission has decided to exempt

nonprofit educational institutions from annual fees to advance

continued production of new knowledge.

By contrast, medical practitioners have the capability of

obtaining compensation for the benefits they proNide. Unlike new

knowledge, medical services are both depletable and excludable.

The benefits of medicine, while unquestionably significant, are

therefore a private rather than a public good, in economic terms.

The Commission believes, in sum, that the market failure

considerations that apply to educational institutions'

attempts to produce new knowledge simply do not apply to medical

practitioners. There is no structural barrier to the recovery of

costs incurred in producing the benefits of medicine. The

situation of the medical practitioners is not fundamentally

different from that of the for-profit licensees whose claimn for

exemption on grounds of inability to pass through costs the

Commission has rejected in the past. (See 58 FR 38666-68; July

20, 1993.)

In this regard, the Commission notes petitioners' claim that

Medicare may not account for NRC fees when reimbursing physicians

and hospitals. The Commission is also aware of pricing pressures

caused by competing nuclear medicine modalities not regulated (or

charged fees) by the NRC. However, as the Commission explained

in its FY 1993 fee rule, it is impracticable for this agency to

evaluate the merits of such empirical claims regarding the

ability of licensees to pass through fee costs to their

6 i

|
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customers. (See 58 FR 38666, 38667-68; July 20, 1993.) The

Commission "does not believe it has the expertise or information

needed to undertake the subtle and complex inquiry whether in a

market economy particular licensees can or cannot easily

recapture the costs of annual fees from their customers." (58 FR
,

38667; July 20, 1993.) This statement applies equally to medical

licensees as it does to all others whose products cannot be
'

characterized as a "public good."

Addressing the petition's second major point, the Commission

disagrees with those commenters who call for new individualized

exemption criteria for medical licensees. The Commission

believes that the current exemption process for materials

licensees, as codified in 10 CFR 171.11(d), provides medical

licensees with the opportunity to request an exemption by means ,

of detailing their particularized circumstances.

Both-exemption procedures (power reactor and materials

licensee) contained in 5 171.11 allow the requester to inform the

Commission of "[a)ny . . relevant matter that the licensee.

believes" should impact on the exemption decision. This allows

the Commission flexibility to consider each situation on its own

merits. Were the Commission to attempt to establish specific

criteria for each type of materials licensee, itself a daunting

task, it might then be prevented frcs aidering factors whicho

did not fall precisely within those enumerated. And if the

Commission retained the open-ended provision quoted above, it

would have expended considerable time and resources to little

7
i
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purpose, as licensees could make the same claims under new

criteria that they can at this time.

Petitleners also complained that the NRC had established a

high threshold for granting materials exemption requests. In

this regard, the Commission explained in the first 100 percent

fee recovery rule, in FY 1991, that because it was statutorily

required to collect 100 percent, it could not easily exempt

licensees from fees. If one licensee or class of licensees is

exempted, those fees must then be placed on other licensees,

increasing their fee burden. It is for that reason that the

Commission only grants exemptions in exceptional circumstances.

(See 56 FR 31472, 31485; July 10, 1991.)

Petitioners' third request, that the Commission establish a

sliding scale of minimum fees based on the size of the licensee,

which " reflects the unique constraints on physicians", also is

denied. In its FY 1991 fee rule, the Commission explained in

great detail why it devised its fee schedules in the manner it

did, basing fees on classes of licensees rather than licensee-by-
,

licensee. (See FY 1991 Final Rule, 56 FR 31472, and Appendix A to

the Final Rule; July 10, 1991.) There is no information

contained in either the petition or comments on the petition

, which would lead the Commission to reconsider this approach, and
!

therefore the Commission must deny this aspect of the petition as

| well.
I

I However, the Commission intends to re-examine the size
1

standards it uses to define small entities within the context of
r

8

l
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compliance with the Regulatory Flexibility Act. The Commission

will conduct this review within the context of revision of the
small business size standards proposed by the Small Business

Administration ("SBA") (58 FR 46573; September 2, 1993). The

Commission will not complete this review until the SBA

promulgates its final rule on this matter. These activities may

result in a revised definition of "small entity" more favorable

to petitionera.

Finally, the Commission detnic petitioners' request that

licensees be provided more power over the development af NRC

regulations, and that a new backfit rule incorporating cost-

benefit analysis be instituted to evaluate the agency's

regulatory programs. The Commission denied similar requests in

its FY 1991 fee rule, explaining that the NRC is not exempt "from

the normal Government review and budgetmaking process." The

Commission at that time pointed out that "the Government is not

subject to audit by outside parties," and that "(a]udits are

performed by the General Accounting Office or the agency's

Inspector General, as appropriate." (56 FR 31472, 31482; July

10, 1991.) Additionally, the NRC complies with Federal

regulations such as the Paperwork Reduction Act of 1980 (44

U.S.C. 3501 et seq.) and the Regulatory Flexibility Act of 1980

(5 U.S.C. 601 et seq.) that require agency analysis of the

economic effects of new regulations on licensees. The NRC Staff i

also prepares detailed cost-benefit analyses to justify any new |
1

regulatory requirements; these analyses are carefully reviewed by
3

I
i9
|
,

|
|
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the Commission. The Commission has seen nothing either in the

petition or comments on the petition that would lead it to change

its approach in this area. The Commission would like to

emphasize, however, that licensees are always welcome and

expected to cocment on proposed rulemakings, excluding the

accompanying cost-benefit analyses, and that such comments, along

with the day-to-day interaction between licensees and the agency,

in the commission's view provide an adequate and successful

method of keeping each group apprised of the other's concerns.

2. Comment. The Commission received a potpourri of

comments on other aspects of the petition. A number of

commenters disagreed with the petition, arguing that medinal

licensees should not receive an exemption, es the costs of such

an exemption would be borne by other licensees to whom the

additional fees would have no relation, and that every licensee

should pay its fair share. Other commenters stated that the fees

should be abolished entirely, which would remove the dilemma over

granting exemptions. One commenter argued for basing an

exemption on the function for which the license is utilized, not

the function of the licensed organization. Some commenters

argued that fees should be based on factors such as the amount of

radioactive sources possessed, the number of procedures performed
|
'

or the size of the nuclear department within a hospital. Certain

commenters suggested expanding the number of exemptions to

include Government agencies, along with those licensees which;

provide products and services to medical and educational

10
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entities. Lone commenter requested that the NRC take Agreement

State schedules into account when setting its own fee schedule.

Another commenter raised concerns as to the expense of NRC

contractors and the quality of NRC regulation. And a few

commenters urged the NRC to reevaluate or abolish its then-

recently instituted Quality Management (QM) Program.
~

Response. As the Commission stated above, it is denying this

petition for'rulemaking, and therefore not exempting medical

licensees for services provided in a nonprofit institution.

The Commission cannot abolish its fees unilaterally, as the
,

requirement to collect 100 percent of the agency's annual budget

authority through user and annual fees is statutorily mandated by

Congress, see section 6101 of OBRA-90.
.

The Commission has explained in the past why it did not [

believe that basing fees on factors such as number of sources or

the size of the facility would result in a fairer allocation of
,

the 100 percent recovery' requirement. (See FY 1991 Final Rule,

56 FR 31472; July 10, 1991, and Appendix A to that Final Rule;

and Limited Revision of Fee Schedules, 57 FR 13625; April 17, *

1992.) The Commission has seen no evidence'in the petition or- {

comments on the petition which would lead it to change its [
;

current approach of charging fees by class of licensee. For j

reasons similar to those stated in the earlier rules cited above,

the commission does not believe it would be feasible to base an ,

exemption on the function for which a license is utilized rather

than on the function of the licensed organization.

'

11

'
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The commission has also explained in prior rulemakings why

it has decided to charge Federal agencies annual fees, and has

seen nothing in comments on the petition which would cause it to

change its position on this policy matter. (See FY 1991 Final

Rule, 56 FR 31472, 31474-45; July 10, 1991.) The Commission also

does not believe that the exemption for nonprofit educational

institutions should be expanded to cover those private companies

supplying services and products to medical or educational

licensees. The fact that the cost of these services and products

impacts upon exempt licensees is not sufficient reason to exempt

private for-profit licensees. By exempting nonprofit educational

institutions from fees, the Commission has addressed the direct

impact of its fees on those institutions. Additionally, the

Commission has discussed in both prior and current rulemakings
,

the necessity of a high threshold for exemption requests and the

overarching requirement to collect as close to 100 percent of its

annual budget authority as possible; these factors remain valid

here.

While the Commission acknowledges that in many cases

Agreement States base their fee schedules in some measure on the

NRC's fee schedule, the NRC cannot do the reverse. The NRC must

conform its fees to the 100 percent recovery requirements

mandated by OBRA-90, independent of Agreement State fee schedules

over which the agency has no control.

Finally, the Commission believes that comments on the

|
agency's QM program, NRC contracting practices and the overall

|

12
|
|
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quality of NRC regulation are beyond the scope of this notice.

However, the Commission notes that the agency's regulation

codifying its QM program was challenged and ultimately upheld in

court. See American College of Nuclear Physicians and Society of

Nuclear Medicine v. United States Nuclear Regulatory Commission

and United States of Amorica, No. 91-1431, slip op at 2 (D.C.
Cir. May 22, 1992) (per curiam).

Because each of the issues raised in the petition has been

substantively resolved, the NRC has denied this petition.

Dated at Rockville, Maryland this day of February, 1994.

For the Nuclear Regulatory Commission,

Samuel J. Chilk,
Secretary of the Commission.

V

,
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Terence Beven, M.D.
President
American College of Nuclear Physicians

Leon S. Malmud, M.D.
President
Society of Nuclear Medicine
1101 Connecticut Avenue, N.W.
Suite 700
Washington, D.C. 20036

Gentlemen:

After careful consideration of your rulemaking petition
dated February 10, 1992, the Commission has determined that your
request to amend 10 CFR 170 and 171 must be denied, for the
reasons provided in the enclosed Federal Reaister notice.

The enclosed notice of denial will be published shortly in
the Federal Reaister. If you need more information, please
contact Michael Rafky in the Office of General Counsel at 301-
504-1974.

Sincerely,

Samuel J. Chilk
Secretary of the Commission
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The Honorable Joseph Lieberman, Chairman
Subcommittee on Clean Air and Nuclear Regulation
Committee on Environment.and Public Works
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman

On July 20, 1993 the NRC published a final rule establishing fee
schedules for its licensees for fiscal year 1993. The final rule
also eliminated a generic exemption from annual fees previously
granted to nonprofit educational institutions. The Commission's
need to revisit the generic exemption for nonprofit educational
institutions was occasioned by a March 16, 1993 decision of the
U.S. Court of Appeals for the District of Columbia Circuit
(Allied-Signal, Inc. v. U.S. Nuclear Reculatory Commission and
the United States of America, 988 F.2d 146 (D.C. Cir. 1993))
which forced the Commission to acknowledge the weakness of, and
abandon, the argument formerly made on behalf of these
institutions that they could not pass through the costs of NRC
fees.

Following publication of the final rule, the Commission received
a petition from Cornell and eleven other universities for
reconsideration of the final rule and requesting reinstatement of
the exemption for nonprofit educational institutions. The
Commission granted the petition to reconsider this matter and
issued a proposed rule requesting public comments on the ;

restoration of the exemption for nonprofit educational J
institutions. After carefully evaluating the public comments,
the Commission has decided to amend its fee regulations in 10 CFR
Part 171 to reinstate the exemption from annual fees for j
nonprofit educational institutionc.

|

Enclosed is a copy of the final rule which is being transmitted !
to the Federal Recister for publication. I

l

Sincerely,
'

,

l

Ivan Selin '

Enclosure Final Rule
|

cc: Rep. John R. Kasich

I
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IDENTICAL LETTERS SENT TO:

The Honorable Philip Sharp, Chairman
Subcommittee on Energy and Power
Committee on Energy and Commerce
United States House of Representatives
Washington, D.C. 20515

cc: Representative Michael Bilirakis

The Honorable Richard H. Lehman, Chairman
Subcommittee on Energy and Mineral Resources
Committee on Natural Resources
United States House of Representatives
Washington, D.C. 20515

cc: Representative Barbara Vucanovich

The Honorable J. Bennett Johnston, Chairman
Subcommittee on Energy and Water Development
Committee on Appropriations
United States Senate
Washington, D.C. 20510

cc Senator Mark O. Hatfield

The Honorable Tom Bevill, Chairman
Subcommittee on Energy and Water Development i
Committee on Appropriations
United States House of Representatives
Washington, D.C. 20515 i

cc: Representative John T. Myers
!

The Honorable Martin Olav Sabo, Chairman
Committee on the Budget
United States House of Representatives
Washington, D.C. 20515

cc: Representative John R. Kasich

The Honorable Jim Sasser, Chairman
>

Committee on Budget '

United States Senate i
Washington, D.C. 20510 |

cc: Senator Pete V. Domenici
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NRC REINSTATES ANNUAL FEE EXEMPTION |
FOR NONPROFIT EDUCATIONAL INSTITUTIONS ;

,

The Nuclear Regulatory Commission is reinstating a provision I
I

to its regulations which exempts nonprofit educational

institutions from annual fees.

The provision was deleted in July 1993 in response to a

March 1993 opinion by the U.S. Court of Appeals for the District

of Columbia Circuit. That opinion remanded for further

consideration the NRC's rationale for exempting nonprofit

educational institutions from licensing fees. The court opinion

cast doubt on the NRC's then-existing rationale that nonprofit

educational institutions were unable to pass through the costs of

the fees.

In reaction to the court decision, the Commission initially

proposed to retain the exemption and asked specifically for .'

public comments on the court's suggestion that perhaps the

exemption could be justified if " education yields exceptionally '

large externalized benefits that cannot be captured in tuition or
,

other market prices."

After receiving only a few comments supporting a continued

generic exemption and some comments requesting abandonment, the
f

Commission reluctantly decided that, in view of the court' opinion

and the administrative record, it could not justify a generic

exemption for nonprofit educational institutic.

Soon after publishing a final rule estat ishing the NRC's

fiscal year 1993 fee schedules, which included for the first time

annual fees for previous)y exempt nonprofit educational

,
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institutions, the Commission received a petition for,

reconsideration of the rule.

The petition, filed by a number of affected colleges and

universities, asserted that the externalized benefits and public
good resulting from use of university research "an-tors in

various fields of education would be lost if annual fees were
imposed on colleges and universities.

While the Commission was considering granting the petition

or, as an alternative, granting some nonprofit educational

institutions individual public interest exemptions from the new

annual fees, metbers of the staff visited a number of colleges

and universities to learn more about the use of nuclear materials
in educational programs and the benefits resulting from the uses
of those materials.

As a result of those visits and the arguments made in the

petition, the Commission proposed retracting the new annual fees-
-$62,100 per research reactor licensee and lesser amounts for

each materials license. After reviewing the over 200 comments

received (the vast majority favored granting the petition), the
Commission decided that the exemption from annual fees for

nonprofit educational institutions should be restored.

The amendment to Part 171 of the commission's regulations

will become effective on (date).


