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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD
In the Matter of Portland Docket No. 50-344 (Proposed

)
General Electric Company, ) Amendment to Facility Oper-
et al., (Trojan Nuclear ) ating License NPF-1lto Permit
)
)

Plant) Storage Pool Modification)

INTERVENOR STATE OF OREGON'S BRIEF IN SUPPORT OF
ITS EXCEPTIONS TO THE INITIAL DECISION
I
INTRODUCTION

Oregon does not oppose immediate modification of the
Trojan spent fuel pool ("SFP") to accomodate additional storage.
Its exceptions to the ASLB's initial decision serve two purposes:
(1) to argue that the NRC is proceeding unlawfully by authorizing
at this time use of the modified SFP beyond that authorized in
the original Trojan operating license: and (2) to insist that
certain technical specifications be imposed to insure operation
of the modified SFP in compliance with NRC standards.

The first point is made in connection with Exception
No. 7 and will not be summarized here.

As to the second purpose, Oregon disputes the method
of regulating the operation of the modified SFP approved by
the ASLB. It is Oregon's position that regulation of the
safety aspects of the operation of a nuclear power plant

should not be left to a ser.es of mere "gentlemen's agree-

1 - INTERVENOR STATE OF OREGON'S BRIEF IN SUPPORT
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ments" made by the operator to the NRC staff in a license
amendment application. Even where, as here, no guestion has
been raised as to the good faith of the applicant, a clear
basis should be established for regulating the safe daily
operation of the Trojan SFP. The technical specifications
suggested by Oregon, which to a large extent are derived
from representations made by PGE in its safety analysis,
would provide such a clear basis for maintaining the safety of
the SFP.

Plainly put, by means of Exceptions No. 1-6 and 8, Oregon
is asking this panel to substitute its judgment for that of the
ASLB, in order to reach a result which Oregon submits is pref-

erable from a public policy standpoint. Niagra Mohawk Power Corp

(Nine Mile Point Nuclear Station, Unit 2) ALAB 264, 1NRC 347,
357 (1975)

II
OREGON'S EXCEPTIONS NO. 1-6 AND 8

A. Summary

Oregon Exceptions No. 1-6 and 8 share three basic argu-
ments. Those arguments are set forth below preceding a dis-
cussion of the supporting facts in the record.

B. The ASLB's failure to impose Oregon's requested technical

specifications is contrary to the NRC's obligation to protect

the public health and safety.

Technical specifications suggested by Oregen relating to

the safe operation of the Trojan SFP are designed to ensure a

2 - INTERVENOR STATE OF CREGON'S BRIZF IN SUPPORT
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clear, enforceable basis for regulation in order to protect the
public health and safety. The ASLB declined, without adequate
reason, to adopt most of the specifications suggested by Oregon.
(Oregon Exception 8).

The Appeal Board's decision in the Prairie Island SFP case

sets the standards by which this proposed SFP expansion should

have been considered by the ASLB:

". . .in essence, section 50.40 [of
10 CFR] requires that the Commission
be persuaded, inter alia, that the
applicant will comply with all ap-
plicable regulations, that the health
and safety of the public will not be
endangered, that the issuance of the
amendment will not be inimical to the
health and safety of the public, and
that any applicable requirements of 10
CFR Part 51 (governing environmental
protection) have been satisfied."

Northern States Power Company (Prairie
Is_and Nuclear Generatin Plant, Units
1 and 2) ALAB 455, 7 NRC 41, 2 CCH
NucTear Regulation Reporter 9 30,267.02
(1978).

This standard is, of course, consistent with Section

103 of the Atomic Energy Act itself (42 USC 2133; See also

10 CFR 50.40 (common standards) and 10 CFR 50.57(a) (issuance
of operating license)). Section 182(a) of the Act (42 USC
2232) expressly contemplates the use of technical specifica~
tions to enable the NRC to find that the public health and
safety will be protected:

.In ccnnection with applicaticns for
licenses to operate production or utili=
zation facilities, the applicant shall
state such technical specifications,.
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easily repairable; that criticality will be prevented; and
that the consequences of accidents will be minimized.

C. Oregon's proposed technical specifications are necessary in

order to protect the public health and safety.

The ASLB's fundamental decision that expansion of the Trojan
SFP will not be inimical to the public health and safety rests
upon a series of conclusions or findings tha. -ertain events, such
as corrosion or criticality, will not occur. Each of these con-
clusions is in turn based on a series of assumptions regarding
factual circumstances. The technical specifications suggested
by Oregon are intended toc ensure that the ASLE's assumptions
relating to spent fuel storage circumstances are well-founded
ac a matter of operating reality.

There is little or no factual difference between the ASLE
and Oregon as to the importance to safe Trojan SFP operation
of water chemistry controls, water temperature ceilings, cou=-
pons (or other corrosion detection devices), maintenance of
2,000 ppm of boron, or utilization of alternate storage cavi-
ties for freshly discharged fuel. Each of these matters may
be found as an assumption or circumstance accepted as fact in
ASLB's initial decision. The difference lies in the extent
to which these underlying facts are to be made binding on EGE.
Oregon proposes to have these key assumptions made directly en-
forceable by means of imposing technical specifications on the
licensee/operator of Trojan. See Section 186, (Revocation) and
Ch 18 of the Atomic Energy Act of 1954 (42 UsC 2235, 42 uscC
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2271 - 42 USC 2282) and 10 CFR Part 2 Subpart B (Procedure for
Revocation of License) 10 CFR 50.100, 50.110. The ASLB chose
not to do so. Oregon maintains that its position represents a
more sound regulatory policy.

-

D. The ASLB's "burden on the Operator" and "rigidity" stand-

ards are not appropriate, and in any event were applied inconsist-
ently.
The rationale advanced by the ASLB for refusing to

irpose Oregon's proposed technical specifications is not
consistent with the NRC's statutory obligation to protect
the public health and safety. For example, the ASLB appar-
ently rejected as "too rigid" a technical specification
relating to use of alternate storage cavities for freshly
discharged fuel. It rejected a technical specification
relating to maintaining water temperature at 140°F. on the
same grounds. The only other test announced by the ASLB
related to the use of technical specifications is whether
or not a "burden would be imposed on the plant operator.
ASLB Finding 25, p. 8 See also, ASLE Finding 53, P. 34
(Oregon Exception 8). There is no support in the Act or
in the NRC's regulations for either test.

Moreover, assuming arguendo that the ASLB's "rigidity"
and "burden on the operator" standards were lawful, as to
all of Oregon's Exceptions, the applicant is apparently wil-
ling or able to follow Oregon's proposals, and voiced no

real concern regarding "rigidity" or "degree of burden".

6 - INTERVENCR STATE OF OREGCN'S BRIEF IN SUPPORT
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criticality occuring due to accidents occuring at other times

but invelviny the same SFP.

-

E. Specific "Technical Specifications" Exceptions

- As to each of Oregon's Exceptions No. 1 ';axi €, there
is evidence in the record upon which this App;;{‘BOSid could
base the requested technical specifications. In its Ex-
ceptions, Oregon raised specific alleged errors under the
"umbrellas" of six general subjects. Oregon intends the
following discussion to be applicable to those general
items of concern. Each specific subpart of each general
exception will not necessarily be discussed. This should
not in any way be construed as an abandonment of any of
the general exceptions.

. Water Chemistry Controls (Oregon Exception 1) -

The ASLB found that corrosion will not affect spent fuel
racks, SFP liners or stored fuel assemblies (ASLB p. 14,
Finding 16; p. 15, Finding 17; and p. 20, Finding 31). It
then concluded that corrosion would not cause significan*
offsite radiation releases and on-site occupational ex-
posures. (ASLB p. 45, Finding 73). All of these findings
depend to a large extent on an assumption regarding main-
tenance of PGE's proposed SFP water chemistry. (See ASLB
P. 13, Findings 14 and 15).

The expert testimony supporting the ASLB's ultimate find-

ing on corrosion is highly contingent upon maintenance of PGE's

represented water quality (NRC witness Weeks and PGE witness

8 - INTERVENOR STATE OF OREGON'S BRIEF IN SUPPORT
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Johnson, Tr 2829, 3092, 4588, 4600-02). In the absence of

water chemistry control, corrosion could result in releases

of radioactivity, causing a threat to the public health and
safety. PGE indicated an intention to control water chemistry
in the SFP at the quality relied upon by Drs. Week's and Johnson.
(PGE Ex. 2, Tables 2-6, 3-7).

- Corrosion Coupons (Oregon Exception 2) - The ASLB

misinterpreted Oregon's position on the use of coupons (Com-
pare ASLB p. 9, Finding 10 with Tr. 3442-43 and 7477-78).
Oregon believes coupons are useful in discovering abnormal con-
ditions, not for measuring corrosion under normal conditions.
PGE has no plans for evaluating the impact of out-of-speci-
fication SFP water chemistry on racks and liners (Tr 3096).
Such chemistry would result whenever makeup water was provided
to the SFP directly from the Columbia River (Tr. 3070-72) Use
of corrosion coupons would be useful for evaluating the conse-
quences of out of specification chemistry (Tr. 2852, 4581,
4609-4610). Visual examination would detect only gross damage
(Tr. 2944) and only on the outer rows of the racks (Tr. 2945).
Thus the ASLB's findings that SFP leaks can be repaired,
(ASLB p. 15, Finding 18), that the modifications will facilitate
repairs (ASLB p. 23, Finding 34), that shipping casks for re-
moval of fuel from the SFP are not required (ASLB P. 25, Finding
35), that conditions for SFP repairs are acceptable (ASLB p. 24,
Finding 36), and that SFP components or fuel assemblies will not

be subject to adverse corrosion (ASLB p. 14, Finding 16) are all

9 - INTERVENOR STATE OF OREGON'S BRIEF IN SUPPORT
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dependent, to some extent, on an ability to assess the impacts of
off-specification SFP water chemistry. PGE is capable of admini-
stering a valid corrosion coupon program (Tr. 3077) and such 1
program would have utility at Trojan (Tr. 4609).

3. Use of Alternate Storage Cavities (Oregon Exception

3) - The new storage racks will permit closer storage of freshly
discharged spent fuel (13.3 inches v. 23 inches - PGE Ex. 2,
P. 2-1 and 4-5). Therefore, an object dropped in the SFP would
potentially cause greater consequences since more fuel would be
affected. PGE committed to use every other storage cavity
for freshly discharged fuel, thereby providing spacing (26.3
inches) greater than what now exists (PGE Ex 2, p. 4-4). This
insures that the consequences of a dropped object or projectile
will not be increased by the modifications as older fuel, placed
between freshly discharged fuel, will have a negilgible contri-
bution to accident consequences (PGE Ex 2, p. 4-4)

Thus, an assumption regarding the use of alternate
storage cavities for freshly discharged spent fuel is
implicit in the ASLB's finding that the conseguences
of projectile impacts are acceptable to the public health
and safety (ASLB p. 51, Finding 47).

4. SFP Water temperature (Oregon Exceptiocn 4) - The

record shows that a maximum SFP operating temperature of
140°F was used as a basis for many safety conclusions. An
underlying assumption regarding maximum SFP water temperature

is implicit in finding that little corrosion will occur at

10 - INTERVENOR STATE OF OREGON'S BRIEF IN SUPPCRT
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Finding 46). The ASLB states incorrectly that this is offset
by the fact that fewer projectiles can wedge tnemselves between
fuel assemblies (Op cit). However, the "wedge" mechanism relied
upon is not operative, since the tops of the storage racks are
welded together (PGE Ex 2, Figure 3-4). Projectiles may crush
the fuel and racks without wedging between fuel assemblies.

Without a technical specification requiring 2,000 ppm,
boron in any amount (including none at all), is allowed by the
Trojan license. Absent a technical specification requiring
2000 ppm boron in the SFP, the ASLB cannot conclude that under
actual conditions substantial amounts of boron will remain
in the SFP after refueling (ASLB P. 30, Finding 46 and p. 33,
Finding 50).

Since criticality is not precluded, the ASLB cannot
find that releases of radiocactivity and eccupational exposures
are insignificant (ASLB p. 83, Finding 73). Therefore, it
cannot conclude that the modification presents an acceptable
risk to the public health and safety.

6. Full Core Reserve (Oregon Exception 6) - SFP

iiners and racks serve the basic function of safely storing
spent fuel. In order to continue these functions over the
life of the SFP Trojan operating license it is necessary
to be able to perform repairs if needed.

Repairs may be needed because of corrosion to liners and
racks. The use of Columbia River makeup water could result

in chloride concentrations in excess of proposed technical speci-

12 - INTERVENOR STATE OF OREGON'S BRIEF IN SUPPORT
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construed Oregon's argument. Thus it is necessary to set
that position forth here in summary fashion.

First, Oregon contends, as a general proposition, that
by reason of the Nuclear Regulatory Commission's "Notice of
Intent to Prepare Generic Environmental Impact Statement on
Handling and Storage of Spent Light Water Power Reactor Fuel"
40 Fed Reg 42801, September 16, 1975 ( the "9/75 Notice")
license amendments authorizing increased on-site storage of
spent fuel cannot be issued prior to completion of the gen-
eric environmental impact statement ("GEIS") described in
such notice, unless deferral of an individual licensing action
would result in substantial harm to the public interest. The
Board's initial decision does not address Oregon's legal premise.

In Finding Number 86 (at page 56) the Board concurred
.. . with the staff's conclusion in the EIA that deferral
or substantial restriction of the action here proposed would
result in substantial harm to the public interest." As to
this Finding, Oregon contends that the Board erred.

The second aspect of Oregon's exception assumes that

that the 9/75 Notice is to be taken other than literally.

In Finding Number 87 (at page 57) the ASLB concluded that the
NRC staff had "adequately applied, weighed and balanced the
five factors set forth in the [9/75 Notice]. This in

turn is based upon the ASLB's conclusions in Findings Number
€5 and 86 (at pages 54-56). Oregon contends that the ASLB

erred 1n three respects:

14 - INTERVENCR STATE OF OREGON'S
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(1) The evidence establishes that neither the
staff nor the applicants considered cumu-

lative impacts thoroughly;

N

(2) The evidence does not establish that de-
ferring the authority to store more than
4/3 cores in the SFP would result in sub-
stantial harm to the public interest;

(3) The record establishes that the staff

did not weigh and balance the five factors.

B. Statement of Facts

In its 9/75 Notice the NRC announced that, because
of long-range policy considerations, it would prepare a
GEIS on the handling and storage of spent light water power
reactor fuel. 40 Fed Reg at 42802. At the same time, the
NRC refused to impose a "moratorium" on all licensing actions
intended to ameliorate possible shortages of spent fuel storage
capacity pending completion of the GEIS.

The NRC stated that the five factors which it analyzed in
refusing to impose a moratorium would be "applied, weighed and
balanced" in any environmental impact statement or environmental
impact appraisal prepared in "any licensing action intended to
ameliorate a possible shortage of spent fuel storage capacity
during this interim period. . . ." (The "interim period" refer-
enced 1s that between September 16, 1975 and completion of the GEIS.)

The NRC stated in the 9/75 Notice, as one of its objectives,

that the GEIS should not ". . .serve as a justification for

15 - INTERVENOR STATE OF OREGON'S BRIEF IN SUPPORT
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(2) Conseguences of Deferral

The Board based its ultimate conclusion upon the fact
that full core discharge capability ("FCDC") might be lost
in the spring of 1979, creating a situation whereby the Trojan
Plant might have to shut down if ad hoc necessary inspections
and maintenance required discharge of a full core from the
reactor. The Board accepted that there was a 50% probabil-
ity that Trojan might have to discharge a full core between
the spring of 1979 and 1982.

PGE was unwilling to testify that deferral would
result in substantial harm to the public interest. Through
witness Frewing's (follows Tr 5638), PGE stated that
deferral could result in substantial harm to the public
interest. Mr. Frewing testified that he used the word
"could" intentionally. (Tr 5654).

Trojan's first refueling occurred in April 1978--
one-third of a core of spent fuel was placed into the original
SFP racks. PGE presently intends to follow an annual
refueling cycle. Assuming such a cyclel, the existing SFP
racks will be completely filled in the spring of 1981 and
PGE would have to shut Trojan down in the spring of 1982 due
to a lack of spent fuel storage capacity on site. (Tr 5647).
With its existing racks, PGE will lose FCDC in the spring of
1979. (Tr 5647).

PCGE's proposed SFP modification would permit the

on-site storage of three and one-third cores of spent fuel.

17 - INTERVENCR STATE OF OREGON'S BRIEF IN SUBPORT
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If FCDC capability is not preserved, this would result in a
full spent fuel pool after the spring 1987 refueling. If
FCDC 1s to be maintained, the modofied SFP would be "full"
after the spring 1984 refueling.

There was testimon - by the applicant to the effect
that between spring, 1979 (when FCDC would be lost if the
existing racks remained in place) and 1982 (when the
existing racks would be filled, assuming an annual re-
fueling schedule), there would be a greater than 0.50
chance that Trojan would have to discharge a full core.
(Owens, Tr 5644, 5649-51). The probability assigned by
PGE in any one year was 0.24.

As noted above, the NRC's GEIS on the handling and
storage of light water power reactor spent fuel was scheduled
to be completed in late summer or early fall of 1978, 3-1/2 years
prior to the time at which PGE must shut down Trojan due to

a filled SFP, and six months prior to the date by which FCDC

will be lost.2

(3) Failure to Weigh and Balance the Five Factors

A review of PGE 1013 (PCE Ex. 2) and the staff's
EIA (Ex. 1-B) demonstrates that neither weighed and/or bal-
anced the five factors. It is not possible to discern how
either PGE or the staff did anything more than provide
evidence directed to each factor individually. Moreover,
the staff, in its analysis, tended to simply accept con-

clusory statements of the applicant, and performed only

18 - INTERVENOR STATE OF OREGON'S BRIEF IN SUPPORT
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a limited independent substantive analysis. See, e.g.,

Tr. 2224-25, 5735-37, 5776-5788.
il Ar ent

X+ Since it cannot be coﬁcluded that deferring auth-

orization to use the modified SFP to store more than 4/3

cores would result in substantial harm tc the public interest,

authorization should be withheld pending completion of the GEIS

Our first argument rests on one fundamental premise:
that the NRC meant what it said in its 9/75 notice. Oregon
continues to read that notice (despite contrary evidence
in the form of numerous operating license amendments author-
izing increased on-site spent fuel storage capacity) as
censtituting a commitment by the NRC to proceed circum-
spectly with individual licensing actions pending comple=-
tion of its GEIS. The language in the 9/75 Notice
expressing an intention that the GEIS would not serve to
justify a fait accompli, coupled with the lancuage
therein regarding the consequences of deferring individual
actions creates, in our opinion, the following presumption:

In the interim between September 1975 and

completion of the GEIS, individual licen-

sing actions to increase on-site storage

of spent fuel should be denied, unless

such denial would result in substantial

harm to the public interest by causing

reactor shutdown.
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sidered thoroughly. As to another factor -- the consequences
of deferral -- the ASLB decision is not supported by the record.
A review of PGE's application (See PGE Ex. 2, Ch. 6 and Frewing
Test. pp 5-8 fol :3¥§§ Tr. 5638) and of the NRC staff's environ-
mental impact ap:r;igalﬁlggg NRC Ex. 1-B, pp 23-26) demands a
conclusion that the”f;étors were never weighed and balanced.

The staff's failure to weigh and balance the five factors
is compounded by the fact that it did virtually no independent
analysis with respect to the fifth factor. This indicates
that in performing its duties under 10 CFR 51.7(b), the starcf
did not meet the standards of the NRC's Piigrim case. Boston

Edison Company (Pilgrim Nuclear Generating Station, Unit No. 2),

ALAB-479, May 25, 1978 (7 NRC ). Given the context of

individual licensing actions afforded by the 9/75 Notice, the
NRC staff should be expected to provide a "hard look" at whether

deferral would harm the public interest. The staff did not do

so here.

D. Conclusion Re Exception No. 7

Whether the $9/75 is to be taken literally or not, au“hor-
ization to use the modified Trojan SFP for storage of more than
4/3 cores of spent fuel should not be granted at this time.
There is no evidence to Justify a conclusion that deferring
such authorization pending ~ompletion of the GEIS would result
in substantial harm to the public interest. To the contrary,
such a deferral would constitute the honering by the NRC

of a commitment accepted at face value by Oregon.
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REQUEST FOR ORAL ARGUMENT

Pursuant to 10 CFR 2.763, Oregon requests that the

Appeal Board panel hold oral argument on its exceptions.

Respectfully submitted,

LM

M. S
Assistant Attorney General

T Irt,
. TTA)
W. R, 2
Assistant Attorney General
Of Ccunsel to the Oregon Energy
facility Siting Council and
Oregon Department of Energy

.3
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