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COUPAIL, et 2l. 3 Storege Pocl Locdificetd
(Trojan \uclear Plant)

The bulk of Section K of the ASLE's Initial Lecisicn of Cct.

S, 1978 is a mere suxmmary of parties' positions and witnesses'
testimony; the Zoarc refuses to make findings, contending taat

"e therefore telieve thet we need nct consider alternatives or

the need for the mocificetion in any detail...since it infringes
upen those very prercgztives 2nc cuties of corperaste manegezent
which we shoula eschew L=Lrpi.¢." Initial Decision &t 68-6. The
Soarc apparently based its decision on an assuxption that 8xazine
Ticn 0T "Less damaging all ernatives” is only reg;i:ec wnere "suble
stantial adverse envircnmental impacts" are found ty the anr:.
Decision at €6, The Zoard's failure to meke f;:dzr*s in this matter
violates the Commissicn's own regulaticns, tne federal ~aministira-
ive Procedure Act, basic acoinistirative law, .;e Jational znvi-
ronmental Policy Act (JEPA), and the re.uirements of procedursl cue
process,
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Garrett Contentions Al and A2 tasically argued that recuced
peower ouz;u. frem the Trojan plsnt would result in slower zZenerziicn
of spent fuel, slower f.¢l.:5 of existing sterasge facilities, and
a del ajed need for the modification such that olisite storage yc.l:
te available cefore any expansion of storage capalilivy NCuld Te
re uired, 3Such recuced power CuLPUT Would Nt result in any ldar

whatever to applicant's customers, since Rydropower as cheap as

== Or cheaper thane~ Trcjan power is avallatle %o private lortawest
tilities for atout © months out of an avercge watler yeer. This

position was amp;J supperted by the record in this _proczeding; s

this intervenor's Proposed Fincdings of Fact dzted June Sy 1578. Th

Trojan plant for example, has been shut down continuously since

March 1872 g, aud as of this date is still shut dewnj yet replac zent
power nas been available at 1ittle if any adcéiticnal costy Zor a otal
£ eight months to date,

The contenticns in this proceeding are disputed uesticns of
ultizate a2nd supperting tasic facts for whnich IInQings are regeilec
%o be macde; the very functiocn of a2 plesding 15 0 give notace o2
,ae ultimate facts under contaest. anzlama Il el Q4 \a-_n_ﬁa-?fftiE‘
Nuclecr Flant, Units 1,2,3,4)y 1 430 ©l2 2t ©ld, saITell wontentads
Al ané A2 reai in relevant part:
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"The Licensee has not provided an adeyucte analysis of alterna-
tives o the proposed...modificstions..../Buch a3/ reduced
power cutzut from Trojan and a consejuent recuction in the rate
of generation of spent fuel....The explicit basis for the Li-
censee's application for expanded spent fuel storage is tanat
ff-gite storsge will not be availacle when needed, This...is
speculative,..The Licen~e~ has not adequately cemonsirated a
present...need for expa .ed storsge capacity...doreover, for
these same reascns, the Licensee has not demonstrated tast "sule
stantial herm to the public interest" would result if approval
of the proposed modificatiocns were to be dalayed until alter
issuance of the [Gener‘: Znvirormental Impact Statement/eseo"

The final sentence makes reference to langusge in the Commissicn's
Policy Statement of Sept. 1€, 1975 (40 FR 42802), which re uires taat
deferral of the modificetion must result in "substantial hara to e
public interest" before the modificstion is allowable.

An administrative asgency ha. a duty to deterzmine all of e
issues which are properly and ade sately raised Dy the evidence in
a proceeding in order that one jucicial review may effectively ter-
ainate the case., Iy Zoi waine coployment S o)
A 24 359, This intervenor cdeveloped extensive zaterial ol tae ree
coréd on these issues, either through testimony of our witness or
cross-exzmination of opposing witnesses. Sge our Proposed Find ngs
of Fact, supra. The Commission has emphasized that full considera=-
tion must be given to appropriately frazmed energy conserveilion con-
ventions, which would include reduced-power-cutput contentions oy
implication, liagsra ilohawk Power Corp (Nine Llile Point Unit 2),
RAle73-U 995, Need is a key and threshold factor t¢ bLe determined

T

in any cost-benefit balance. $g8 7 AEC 139 and 1 IRC &a7.
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The Commission's regulations a2t 10 CFR 2.7€0 state: "~n initial
decision...will te based on the whole record and...will include:
cesl27indings, conclusions and rulings, with the reesons or casis
for them, on 211 mestericl issues of Iact, law, or cdiscreiion pre=-
sented on the recort...." (emphasis acdcad)., The ASLES erred waen
it chese to igncre material issues of fact thet were the subject
of contentions toc which all parties had stipulated, and wnich hacd
seen extensively addressed during the course of tne proceedings,
without challenge 25 to their materiality &t any time By the aSis.
Agency regulztions have the force and elfect of law, and are as

pinding as statutes enzcted Ly a legislature. Public Utility CoRe
izsion v, United States, 358 U.S. SC4; 2 rel Jorcsa
war3in, 46 N 2c2. AD aéministrative zgency coes nOot nave discre=-
tion to disregerd a procedural rule. o “ulles, GS= US e
us rel Acgozrdi v, Shauzhressy, 247 US 2eQ. ~n agency aust acs
Witonin it3 gZranted authority. secisl Securiiy 203 g 252
327 US 338, An sgency action is nmot valld i It Coes not conisra
with agency rules, particularly tlcse rules cesignec -
-racedural safezusrds for funcamental rights. = 9
~simmime Co,, 98 T 24 ©7; Viterelld V. S2:23C0D,
v, sixzsn, 326 US 123,
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%o fallou. Ca. et Cloads, SuZr3, at llle. doreover, .afa apgolies
at cvery izporant stage in & Gecisionemeking process-- anc tais is
defined as any stazge where slterstions might te made to Tinizize
environmental costs. Calvert CLiZll3, supra, at 1118, Alternstives
must Ce consicdered even if not within the :cope of authority of we
responsible ege iCy, and even if they do not offer in themselves a
.m*leue solution w0 a proclem; a "hard loock" is reuired. JokC Y.
gg;;gn, 4SE F2d E27 at £l6-8. Cince this recuced-power=outlpul &aiters-
native was not considered st any tize by the JNRC staff in whe zia
(the Staff did not even know that hydrcpower wss availzscle at all W
the Applicesr Tor chesp replacement power; Tr. at §7€8), at the very
least it she & Zive been the sucject of findirgs by the ASL3, which
instead chos -%0 tofelly ignore the issue.

-
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The failure of an administrative agency U0 Daxke express f;“c.“gs
of fact where re,uired renders Lhe agency determination void &anc ine
c

valid. US v, M, S y €54 US 435§, ,;g;;;g Ve
US, supra; uS Lo 230, 2ce US cu7; : - g Chlans
Utility Comm, 9<€C US 48, Failure w0 con;'«er factors woaich éu 8PP si=
cacle statute re.uires to Le ccnsidered ~11¢ evoid an agency's celers

ok "
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ainsticn. -..J.§= v, Sulles, Sc4a VS 363; Srizsone n. x Csne e

US, 276 US 104. Ihe inade,uacy ¢ .d¢“’s 2a008 18 ‘orc;garz‘/ Sul-
ficient reascns for reversing & de.e.u.natzun. abalS \_ﬁégiggg;
Aezallurgicel CID., 306 US 240. A statutory re. uirement of Ifinc.nss
is a matter of substance, not a technicality, end courts will notv
sustain agency determinations which have failed <o comply. SSEIDEW

EZrgadcasting Co. v, FCC, 96 Fud 854, cert. cenled 303 US olo.

- —u:---‘q- e
- -

A

A primary inquiry ta be made at the outset of a proposec FT0y ect
is whether there exists 5enu.ne need for it. Verzont 33 -
~l sar :gwg: gg::. (V:. faﬂﬂee Nuc, Pwr. ut..o), 7T AzL 159 at pEg E.
Lll attention Iust De given to the possibility OI wmiuesigy wvisesvas
isn, and cost-benefit a“a.Jses TJUST measure Lie Co3Ls ard tenelils
of altlernatives .o the progject. N gara Uchawk 2 p Cowa, (Jine
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Mile Point Unit 2), En.-:--ll 9953 Sgnsumers rFower Cc. (Ldidland Units

1 2ndé 2), Ra-74-1 183 w::un, supra; Lagvert o l.2i'S, supre;
ey P of Togize rs, 270 7 2C 2&8. See also ceses anc arg.eats
cited in section I(2) actove, incorporated herein by reference. 7T:

NRC Staff's Envircnmental Izmpact appraisal (ZIA) for thls proceecing

did not meet re uired stancerds, since it failed to evaluste, jater
ajia, the reduced-power-ocutlput al e.na.;ve :a tie modification, cespitc
en acmissicn by the responsible Stalf per under cross-examinaticn
that he saw no real obstzcles to such an a;:er:;:;:e. Ir. S7eS=7,
Moreover, the IIA is further inacde(uate for the following reascns:
The TIA was prepered primarily Oy nuclear engineers #ita litlle Walilng
in envirommental or sccial sciances or econcmics. T Sm93, 2209, 978
3, §7873 JRC response to Garrett interrogatory 4 9n Ziay 1 on ziA.
The NEC relied primarily cn information Ircm lhe Licensee, alxX pIve
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vided little incepencent analysis. Tr., 222s; .RC respunses to Garrett
interrogatories ¢ &« 7 (SIA). The alternative of reducec power cutput
to decrease spent fuel generatic  was not considered at all; the

NRC staff, in fact, made a "conscicus decision" to ignore tais cpe
tion. Tr S7€l-66, An absolute need for Trojan's power was assumed,
and rever evaluated, Tr SEZ9, 5737-8, S74l, 3743; NRC response 1o
Garrett interrogatory 18 (2Ia). The JRC Staff was toctally unaware

£ even the existence of chesp hycro replacement power: the Licensee's
claims thet replacement power was "unavailaole" were rot verilied Uy
NRC Staff, Tr §7€9, §77€-7, S788. The InC Staff never considerec e
alternative of deferring the expansion of storsge pool cepacity. I
§745. The reduced generation of spent fuel was at no pr.at ccnsiderec
a benefit in any cost-benefit analysis, Tr 5730. The alternative of
plant shutdown was carelessly and insufficiently evalusted. Ir S7Co,
§73€=7, §734-5., Consideration of other alternatives in lie Zlia was
cursory, superficial, pro forma, and not tailored specifically w ae
Trojan site., Tr 87223, £723, 5727, §724-5, The cost-bDenelit "Ca-
lance" was inade,ucte; the only Cosls consicerec are finencial cosis,
ané the only benefit considered is generatiocn of gleclriciije  =a

at 27; MRC response to Garrett interrogatory lla (3la). The cumula-
tive impacts of a nationwide complex of sizilar spent fuel pocl ex-
pansicn projects was ingored in tlhe ZIa. MEC respconse o Garrett

interrogatories 12(b) and 12 (ZiA).

Contrary to !EPA requiremants, the ZIA di. nct ceonsider all
relevant factors affecting the agency's decision; a "hard look" was
0T tagen-- tie evaluaticn was pro forma at cest; the study was not
objective; the NRC Staff began with its conclusion and then war ked
Backward to justify thet conclusion; discussion of alternatives was
short, superficial, and did not constitute the "study, cevelopment,
anc description" re.uired by JEPA; no systematic iaterdisciplinary
approéch was used as re. uired by .ZPA, Sec. <2332(a); incirect effects
0f the medification were ignored; there was no evaluation %o b
"fullest possitle extent." Worecver, the !RC's own rezulcd ons re-
Quire at least "careful consideraticn" (10 CFR S1.l1) which wes
clearly lacking.
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For reasons dliscussed in section I(A) atove, recuced power Cute
put permitting a deferral of this license mocification would not
result in substantiale- or indeed any-- harz to the puclic interest.
In a policy statement issued at 40 R 42801-2 (Sept. lo, 1978), wre
Commission stated that modifications could continue only "subject
to certain conditions" which were to be "gpplied, weighed, anc Dale
enced" in each individual case. Of tle five feciors mentiocned in
the pelicy statement, only one militates in faver of wocificatlion;

cne is neutral; and three ajilitete sgainst it. See Cregon's 7roe-
gosed Findings of Fact amd Conclusions of Law filed in lils proceeds
ing, Section M, incorpcrzted herein by reference, The filtu fsctor
is the most weighty factor; it re.uires wWnat for zealilicsatlon W ce
allowable, éeferral of the mcdification must result in "susstanilal
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