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NRC STAFF RESPONSE TO UCS REQUEST FOR LEAVE TO FILE REPLY BRIEF '

On December 1,1978, Staff Counsel was informed by the Secretary to tfie
.

Appeal Board that on November 30, 1978, a representative of the Union ~of

Concerned Scientists (UCS) delivered " Union of Concerned Scientists
.

Request for Leave to File Reply Brief" to the Appeal Board. In the Re-
t

quest, the UCS requests the Appeal Board for permission to file a reply

to the VEPC0 and Staff responses to the UCS's brief amicus curiae. The

sole purpose for filing the request appears to be UCS's desire to address

the fact that the Staff's filings with the Appeal Board differ from its

previous responses to the Licensing Board regarding the Staff's reliance

on the generic study Task A-37 for its North Anna 1&2 analysis of the

risks from turbine missiles. The Staff opposes the request.
,

-

j The Commission's Rules of Practice do not provide for the submission of

briefs which supplement a previously filed brief amicus curiae. Section

2.715(d) of 10 CFR provides only that a nonparty may, at the discretion
1

I of the Appeal Board, file a brief amicus curiae within the time allowed

to the party whose position the brief will support.N Now the UCS seeks
-

~

O This provision is consistent with 10 CFR 62.762 which sets out the
procedures for filing br'efs on appeal to initial decisions. That
section contains no language permitting as a matter of right, the
filing of reply briefs or supplemental briefs by the appellant.
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to prolong the review of the turbine missile question further by filing
'

yet another brief which, as is discussed below, raises no information

which was not available to the UCS when it filed its original brief
amicus curiae.

In ALAB-ll5, the Appeal Board discussed the practice of filing pleadings
_

which supplement briefs previously filed on appeal. In that decision,.

the Appeal Board concluded that
"

... the Bar is put on notice that we will not accept any
supplementary submission addressed to issues presented in -

a case before us unless it either
(2) is accompan(ied by a motion for1) has been explicitlyrequested by us; or

leave to file it which sets forth good reasons why the
substance of the submission could not have been furnished
to us in a more timely fashion."' Consumers Power Company
(Midland Plant, Units 1 and 2), ALAB-115, 6 AEC 257 (1973).

i

Addressing these factors ,in turn, the Staff notes that the Appeal Board
has not requested a reply brief from the UCS. As to the second factor,

the UCS has not offered any reason for raising the issue of a possible

conflict between Staff submissions at this late date. The UCS merely

states that the substance of its pleading arises from a Staff position,

as stated in its November 16, 1978 Response, which differs from the
-

Staff position contained in its November 23, 1977 submittal to the
.

Licensing Board with respect to the relationship of the generic study

on turbine missile risk to the Staff's review of North Anna 182. The

fact that UCS conveniently refers to the Staff's November 16, 1978

Response to their brief amicus curiae as the source of the apparent
-

Staff inconsistency does not excuse UCS's lateness in coming forward
.

_

with the argument that the matter deserves briefing, for the information "

__
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indicating that the Staff was possibly taking a position different from

that taken during the initial licensing proceeding was first provided in

the Staff's September 15, 1978 Response. Thus, the matter could have

been addressed in the UCS's original brief on the turbine missile risks.
-.

In.the Staff's September 15, 1978 Response to the Appeal Board's decision

of August 25,1978 (ALAB-491), at pages 4-6, the Staff sumarized its
i

review of turbine missile risks at the North Anna 1&2 facility, and also

described the Task Action Plan for Task A-37. On page 6 of that Response, '

,_

the Staff concluded the following: -'

... These measures, in the Staff's view, constitute an"

acceptable level of protection for North Anna. In the
case of North Anna, it is the Staff's view that completion
of Task A-37 will not result in additional requirements for'
that facility and we consider the matter resolved."

Thus, the UCS can hardly claim that it did not know until after the

Staff's November 16 Response that the Staff had, since its November 1977

submittal to the Licensing Board, concluded that the generic study would

not require the imposition of additional requirements for North Anna. How-

ever, UCS did not raise the issue of a possible inconsistency in the *

,

Staff position in its brief amicus curiae. The Staff must therefore '
.

assume that the UCS has only recently developed this concern regarding

the differences in Staff submittals regarding the relationship of the

generic study to the Staff's analysis of turbine missile risks. As the

Appeal Board indicated in the Midland decision, supra, the failure to , ,

~

fully research a subject prior to filing a brief does not supply an

adequate excuse for later filing a supplemental pleading which addresses e

a matter not previously thought of.

_ _ _ _ _ - _ - _ _ _ _ _ - - - - - _ _ - _
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~ A second possible reason for permitting the UCS to file a supplemental.

brief on the turbine missile issue would be if the UCS were raising an
,

issue which would be of interest to the Appeal Board because of its

serious public health and safety implications. However, that clearly is

not the case here. As discussed above, the UCS raises the sole issue of m

whether the Staff has made inconsistent submittals to the Licensing

Board than it did to the Appeal Board. The UCS does not allege that the

seeming inconsistency has any health or safety consequences, but merely

that the inconsistency exists. The Staff contends that this excuse does
~

not constitute a good reason for permitting the UCS to file yet another

brief which would, in turn, have to be responded to by both the Staff

|
and the Applicant.

|

The Staff acknowledges thyc it did take a different position with respect

to the relevance of the generic turbine missile study in its September

| 1978 response than it did in its SER and in :,abmittals to the ASLB. At

the time that the SER was drafted, and that the Staff responded to the

limited appearance statements by Mr. Pollard and to questions by the
.

ASLB, the Staff had performed an adequate review of the risks of turbine,

missile accidents at North Anna, but recognized the possibility that the

results of the generic study could create the need for additional require-

! ments to be imposed on the North Anna facility. Accordingly, the Staff

position at that time was that:

"We conclude that this requirement [ proposed technical
'

-

! specifications regarding inspection, maintenance and
testing procedures] will provide protection from turbine

|

|
missiles adequate to pemit plant operation until we

i have completed our generic study of design criteria for
|

turbine missiles. When the results of this study are
|
|

.
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~ available, we will determine if additional protection is
required beyond that offered by the proposed plant design
as supplemented by the technical specification requirements
identified above. At that time, appropriate action will be
taken." SER, Supplement No. 2, 510.7.

.

The Staff currently believes that, based on information developed through
-

Task A-37, no additional requirements will have to be imposed on facilities

such as North Anna. Accordingly, with respect to the issue of whether

additional requirements will have to be imposed to protect against the

risk of turbine missiles at North Anna, the Staff considers the matter
, ,

to be resolved (See, Staff Response dated September 15,1978, p.6).

However, as the Staff stated in its SER and as was elaborated upon in

its September 15, 1978 Response, the analysis of turbine missile risks

which supported operation of North Anna was a site-specific analysis and

was not based on Task A-37.
.

CONCLUSION

For the reasons stated herein, the Staff concludes that the UCS has not

provided a good reason for being permitted to file a supplemental brief
'

in this proceeding. Accordingly, the Staff urges the Appeal Board to.

deny the UCS request for leave to file a supplemental brief.

Respectfully submitted,

hYeY w

Daniel T. Swanson
Counsel for NRC Staff

- .

^

Dated at Bethesda, Maryland
this 5th day of December,1978

*
i

.
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In the Matter of )
)

~

VIRGINIA ELECTRIC AND POWER COMPANY ) Docket Nos. 50-338 OL
) 50-339 OL .

; (North Anna Nuclear Power Station, )
Uni.a 1 and 2) )

:

CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF. RESPONSE TO UCS REQUEST FOR
LEAVE TO FILE REPLY BRIEF" in the above-captioned proceeding have been
served on the following by deposit in the United States mail, first class,<

{- or, as indicated by an asteriks, through deposit in the Nuclear Regulatory
, Commission's internal mail system, this 5th day of December,1978:
. _ . ..

Alan S. Rosenthal, Esq. , Chairman * Dr. Paul W. Purdom, Director-

;

i Atomic Safety and Licensing Environmental Studies Institute
Appeal Board Drexel University

U.S. Nuclear Regulatory Commission 32nd & Chestnut Streets -
Washington, D. C. 20555 Philadelphia, Pennsylvania 19104

,

| Dr. John Buck * Mr . R. B ._ Briggs -

I Atomic Safety and Licensing 110 Evans Lane -

i Appeal Board Oak Ridge, Tennessee 37830
U.S. Nu: lear Regulatory Commission
Washington, D. C. 20555 Michael W. Maupin, Esq.'

| Hunton & Williams
Michael C. Farrar, Esq.* P. O. Box 1535
Atomic Safety and Licensing Richmond, Virginia 23212

Appeal Board
. U.S. Nuclear Regulatory Commission Richard Foster, Esq.

,

-
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|

-

i



. ..

'

. , -
-

.
,

-2-
.

' John J. Runzer, Esq. Mr. James M. Torson
Pepper, Hamilton & Scheetz 501 Leroy
123 South Broad Street Socorro, New Mexico 87801

Philadelphia, Penr.sylvania 19109
Mr. Bradford Whitman

Dr. Kenneth A. McCollom Assistant Chief _

Assistant Dean Pollution Control Section
College of Engineering U.S. Justice Department
Oklahoma State University Room 2623
Stillwater, Oklahoma 74074 10th Street & Pennsylvania

Avenue, N.W.

Anthony Gambardella, Esq. Washington, D. C. 20530
Office of the Attorney General .

11 South 12th Street - Room 308 Mes. James C. Arnold
_

Richmond, Virginia 23219 Box 3951

( Charlottesville, Virginia 22903
Mrs. June Allen
412 Owens Drive Mr. Willian Warren

"

Huntsville, Alabama 35801 722 St. Christopher's Road
Richmond, Virginia 23226 '

Mrs. Margaret Dietrich
Route 2, Box 568 Atomic Safety and Licensing
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Mr. Dean P. Agee Washing ton , D . C . 20555
Executive Secretary
Board of Supervisors Atomic Safety and Licensing
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7 Washington, D. C. 20555 '
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William H. Rodgers, Jr. , Esq.
Georgetown University Law Center Docketing and Service Sectior. (3)*
600 New Jersey Avenue, N. W. Office of the Secretary
Washington, D. C. 20001 U.S. Nuclear Regulatory Commission

Washington, D. C. 20555
i Ellyn R. Weiss, Esq.
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