UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS : C Pupye Dacy; -
Richard T. Kennedy T ooy
Peter A. Bradford ‘

John F. Ahearne

In the Matter of
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CONSOLIDATED EDISON COMPANY QF
NEW YORK, INC.

(Indian Point Station,
Unit No. 2)

(Selection o1 Preferred
Alternative Clcsed-Cycle
System)

ORDER

On May 20, 1977, the Atomic Safety and Licensing Appeal Board issued
ALAE-399.1! It held, among other things, that the licensee, Consolidated
Edison was required to obtain a variance from the Village of Buchanan
Zoning Board of Appeals (Zoning Board) before beginning construction of
cooling towers for Indian Point Unit 2. The Appeal Board further held
that if the .oning Board failed to grant such a variance within a speci-
fied period of time, the Licensing Board could enter a finding that the
Village's zoning authority was pre-empted by the National Environmental
Policy Act (NEPA).

Petitions for review of ALAB-399 were filed by Consolidated Edison,

Intervenor Hudson River Fishermen's Association, and the NRC staff., B8y

order of August 26, 1977, the Commission granted the staff's petition to
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review the pre-emption issue and denied the other petitions.

Following the decision of the Appeal Board in ALAB-453,g/ which
modified ALAB-399, the NRC staff filed a motion for leave to withdraw
its petition for review of ALAB-399. Hudson River Fishermen's Associa-
tion and Consolidated Edison filed answers to the staff motion.

A1l parties now agree that ALAB-453 adequately resolves the pre-
emption issue raised in ALAB-399. Moreover, on February 14, 1978, the
New York Court of Appeals decided, in a collateral State court proceeding-’j;
that under New York State law, the Village of Buchanan must issue a vari-
ance to the facility.éj In accordance with that decision, the Zoning
Board issued a variance for construction of the Indian Point Unit 2 cooling
towers on April 13, 1978. For these reasons the pre-emption issue is
thus rendered moot.

In view of the foregoing, the staff motion to withdraw its petition
for review of ALAB-399 is granted.

[t is so ORDERED. 1

By the Canniiiion
A Sgﬁ%EL Ji gggLK -

Secretary of the Commission

Dated at Washington, D.C.

this 1Sthday of November, 1978.
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