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March 10,1994

MEMORANDUM FOR: Nuclear Document System (NUDOCS]
Office of Administration

FROM: Loren L. Bush, Jr., Chief
Program Development and Review Section

Safeguards Branch
Division of Radiation Safety and Safeguards
Office of Nuclear Reactor Regulation

SUBJECT: REGULATORY HISTORY PROCEDURES MODIFICATIONS
TO THE FITNESS-FOR-DUTY [FFD] PROGRAM
REQUIREMENTS [10 CFR PART 26]

Enclosed are the documents associated with the NRC modifications of the Fitness
for Duty Program requirernents [10 CFR Part 26].

If you need further clarifice:|an, . van be reached on 504-2944 or E.Jine Koup on
504-2932.

Ad)/ '/Y/NY/t'Y fl'

Loren L. Bush, Jr., Chief
Program Development and Review Section
Safeguards Branch
Division of Radiation Safety and

Safeguards
Office of Nuclear Reactor Regulation

Enclosure: As stated

cc: Michael T. Lesar
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REGULATORY HISTORY PROCEDURES
MODIFICATIONS TO FITNESS FOR DUTY [FFD]

PROGRAM REQUIREMENTS
10 CFR PART 26

1

Date Document Title 1

i

!

01/05/94 Federal Register Notice [59 FR 502]
l

03/24/93 Federal Register Notice [58 FR 15810]

03/24/93 Federal Register Notice [58 FR 15884]

12/21/93 STAFF MEMORANDUM [ Taylor]

02/18/93 STAFF MEMORANDUM [ Taylor]

10/20/92 STAFF MEMORANDUM [ Taylor]

11/04/93 AFFIRMATION MODIFICATIONS OF FITNESS FOR DUTY
PROGRAM REQUIREMENTS CONCERNING RANDOM
DRUG TESTING RATE . . . . . . . . . . . . . . . . . SECY-93-302

I

01/26/93 NOTAT/ON VOTE MODIFICATION TO THE RANDOM DRUG
TESTIN G RATE . . . . . . . . . . . . . . . . . . . . . . SECY-93-014

08/04/92 NOTAT/ON VOTE APPROPRIATE RANDOM DRUG TESTING
RATE FOR THE NUCLEAR POWER INDUSTRY SECY-92-271
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net significant within the meaning of construct or operate nuclear power the annual nie of random testing for 3 I
section 3(f) of E.O 12866 nor does this reactors and to licensees authonted to licensee amployees Most of the | Is

rule have Federahsm implications possess, use. or transport formula commenters beliesed that the reduced p.
|

warranting the preparation cf a quantities of strategic special nuclear rate also should apply to contrac' ors p |
Federahsm Assessment in accordance matenal (SSNM). The amendment and vendors and several commenters

; with E O 12612 Permits licensees to reduce the random proposed a flex.ible, performance-bei o

List of Sabjnts in 8 CFR Part 204 testing rate for all persons covered by rate. There was no supp n for excluihr c c
the fitness.for-duty regulations to an from any reduction in the random i r-

Admir.istrative practace and annual rete equal to 50 percent, testing rate certain pos:nons critical to 5
procedure. Abens Employment. EFFECTn/E DaTE: January 1,1994. the safe operation of a Auclear power a

lmmigratien. Petations. ADORESSE S: Copies cf the regulatory p! ant, such as liansed tractor l'
Accordmgly, pan 204 of chepter I of analysis. the comments twened, and operaton A samary of the comments i F

4

title 8 of the Code of Fede al the Gosernment Accounting Office recened and the NRC's responses are a,

Regulations is amended as follows- (GAO) repon (GAO/GCD-93-13) of Presented bdow. c

Nos ernber 1992 may be examined at the 1. Comment. N random test:ng rate a

PART 204-4MMiGRANT PETITK)NS NRC Pubhc Document Room. 2120 L f r hmnsee nnpl yees should be L,,

mdujg,5]oof1.& authonty citauon for part 204 Street NW,(Lower Level), Washington,
2 enters submitta3conunues to read as fonows DC.

fcomments e the C.ommission.sCopies of NUREG-135 4. NUREC/CR- c,
Awthonty a U.S C. tion. 1103 1151.1is3. 5758 (Volumes 1,2. and 3). and Pmposed reduction of the random j (

1154.1te:.1% 125s. n CF R pan 2
NUFIC/CR-5784 may be purt.hased usung rate to 50 puunt for hansee cg

2. Ln 5 204 5, parayaph (d) is from the Superintendent of Documents, empl yees supp rted the proposal ne , 7amended oy adding a new sentence U S Government Pnnting Offiw, P.O. masa m st ohn erpassed was the j
immediately fo!|owing the first sentence Box 37082. Washington. DC 20013- I w rate of positive random test results I
of the paragraph to ned as follows- 7082 Copies are also available from the expenenced by bcensee employees, |

C

particularl in companson with other fa

National Techm. cal Informah.on Service$ 204.5 Potoons for employmenbbased industnes avmg significant safety ti
immymnia. 5282 Fort Royal Road, Springfield, VA ' .

concerns These commenters beheve I O
22161. A copy is available for

, that this low industry wide posiuve rate I
. . . . .

I 5P [{P[^j yo justifies the lowering of the random a[,(d) Fn:nry dare * * * In the case of *
p

labor certifianons accepted for testing mte to 50 percent. Some a
proceumg by any off.cc w;thm the g*
employTnent'semm sy stern of the Wash m.gtm, E

- commenters stated that a 50 percent rate I
for licensee employees would make that C

Department of Labor befcre Octobor 1. FOA FURTHER lhFOftMATION CONTACT rate consistent with the random testmg i

1991. If a petition filed under s&t on Loren L Bush, Jr-, Safeguards Branch, rate currently required in the substance C
,

1

203M of the Act is not Liod be!xe Dnision of Radiahon Safety and abuse programs mandated for entities I
Octoter 1,1993, or witLn 60 days after Safeguards, OfEce of Nuclear Reactor regulated by the agencies within the 5 '

the date of cert 4 canon by the Regulauon. U S. Nuclear Regulatory Department of Transportation (DOT).
* *

Department of Labor w hichever is later, Ccmmission. Washington. DC 20555, including the Federal Aviation a

teleP one. (301) 504-2944. Administration and the Federalhthe pnonty date shan t= tt e date the '

peut.on is properly fded mth the SUPPLEMEMAY MCRMnm Highway Administratiorc They also
.

8

I
i

Semce * noted that DOT is currently considerir:g** C
4

Background lowering its proposed random tesung e i. . . . .

o m.d n. e 30 m W NRC has reviewed expenences rate below 50 percent even though **
I

o,.m %ny, gamed sina pubhcation of the current Federal Highway Administratien data. 8 j
Commestier 1 rrrern.,ori and FFD rule oc June 7,1989 (54 FR 24468), for etample, indicate a significantly

'
8

Norm!,mtwrv Serwr, and irnplementation by power reactor higher positive rate than that a I

(f7 Doc. 94-175 F. led 1.-4-44. 8 4 5 aml h&nsees on January 3,1990, and experienced among NRC licensee ;
determined that it may be appropriate to employees Another dommenter pomted !.,

modify the randcen testing rate. out that the lowered random testing rate !

j
--

-- --- Accordingly, on March 24,1993 (58 FR for h&nsee employees subyct to the a

NUCLEAR REGULATORY 15810L be Commission pubbshed a NRC;s FFD rule also would be j i
|

COMM$5CN prgosai m dificat on to the FFD rule consistent with the random ra'e apphed E
|

that would permit a mduction in the in the Commission's own mtema! d ug * C

|
10 CFR Part 26 random testicg rate for h&nsm tesung program. / r

employees, but maintain the 100 Other commenters supported the !
" 3NW percent random tesung rate for reduction with the crpectahon of t-

,

c ntractors and vendors. signifiant cost savings for hcensees as t
ModMeatkans to Fitnewfor. Duty a result of only testing approumately iProgram Requrrernents Sammary of Public Cominents one half the number of empio)ees now t
AGEC; LLlmr Regubry h comment period erptred on June bemg tm.ted in this regard, the Nuqlear 1

Commsuon 22,1993. Forty comment letters were Management and Resources Council t.

am pg g, rucened. Twenty-eight wers from power (NUNtARC) made reference to the (
_ reactor licensees, six from unions, one Nos ember 1992 CAO report, " Employ er | e

sVW A n Y: D NucleM PegMory from an [Ddustry assoClabon. one from Drug Testing Opportunities Exist To

f'
t

Commkuor. (NRC) is aand.ng it s a vandor. three from licensed reactor Lower Drug-Testing Program Ccsts" j.s
r+ r.J Mm gmrning fatw 'vr duty operators, and one from a private (CAO%CD-93-13). whic.h suggests 6 I

'|F FD; prwams that are apphe We tu n!iren, Wre was ove whelmmg reduad random testing rates as a meaas .

Innurs who are aathurivd to support for the proposed reductmo in of produarrg cost efLciencies in | 2 1

t |
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Federally mandated drug testing able to determine that the decmasing cmnmenter temmended that the NRC
programs withnut adversely affectmg positive rutea reported by limnsees are consider further reductions because the
program integnty. an unquabfied indication of RT) eflactiveness of other program elements

Conceming the relative eIfectiveness program effectiveness Normtheless,the Inales a random rete of even 50 pertant
j of ahematne random testmg rates, some Commission is grat2fied to obwrve the tmneweserffy high
ng commenters twheve that a 50-percent decreasing positne rates in licensm Signi$ cant cost sevings was given es

random teene rate would produw emplores* random test results dunng the most copp !hng reason to reduce
satisfeton daerrtnce of drug and the pst three vaars The reantly the random tate below 50 percent One
akohol abuv This is particularly truet pubashed NUREG!CR-5758. Volume 3 limnsee estimated the industry would
m bght of the fat that other FTD " Fitness fot Daty in the Nudnar Power save up to 330 milhon annually without
procram elements such as prwam Industry. Anm.fl Summary of Program degradation of the overall program.s

aw arenm trmnine and t+havioral Perfonnance Reporis." indicates that
own atmn. and the actns hansee emplopes' positne random /GC Response
e Sonratwn program wdl continue to testmg rate in 1992 was 0 20 permnt es As stated in the ruponse to Comment
tr.h.b.t such tehnior Two commenters compamd to o 28 percent in 1990 and 1 above, positne random testing resahs
she suppred the pmposed chang * 0.22 percent in 1991. There also have are not by themsehes the only
became it w o !d lesvn the disrupuon been decreasing posinve rates for indicator of the FFD prograrn's
of worke s hves and reduce the insasion random te.nas of contractor and vendor effectaveness in detect 2ne substanm
of prnaa tha' rar.dum drug testing personnel, rti,0 56 percent in 1990, abusa The NRC does not hase sufficient

0 55 percent in 1991, and D 45 perwnt irJormation about the many vanablescree H

b 'C * in 1992 that could affect testing results to bee .

i ja making its decision, the able to determme that a lower random
The NFC concurs with those Commission has considered these testing rate would maintain an,

ccmmenters w ho stated that a 50- testing results along with the appamnt screptable level of p*otuam
pf tent random testmr rate as appbed mntmumg strength of the other effectiveness Themfore,the
to hcensae err plgees can be expatted elements of most hcensees' D'D Commission bebeves that tb ind.tstry'sto prmide suff.aent deter ence to propams, the reduced invasion of relatively low numbers of drug and

te n.suh lowennE the rate at this time it er:ployees' privacy intentst s, and the alcohol positive random test resuhs
also agmes w,th tbc obsenation that the potantial for ccst savings. In hght of this should not be used as the sole
e :cer authanzKlon pmgram and other industry expenence and of thewe justication for lowenng the rardo:n

,re FFD pmram eieme:.ts. such as pobey txcef; cud effects the Commission has testin5 rate below 50 perant Wh.le
at communicaMns and awareness conc]aded that it is reasonable at this behavorial observation and forouse
; tra&r g t+ba ecrul obvn abon for- time to lower the ran 30m testing rate for testing am valuable program elaments.

caw tesung empioyae asswar.ce bcensee employaes and contractor and there stillmust be a strong randome
proramt and the impos:ticn of strid sendor personnel to 50 percent. The toting program that provides an
sancuns fer m!auons of en FFD pobcv response to Comment 4 discusses the adequate lesel of detection and
v m c ora r.me to deter drug and akohol Commission's masorts for allowmg deterrence The Commission conunues
abs t 3 rw of the workforce As reduction in the random tesung rate for to bebes e that it tnust choose a
seme mmmenten noted. requ nna contractor and vendor pe sonnel conservative and prudent random
f*w e te<ts of acers- employees should 2 Comment. The random testmg rate testing rate that mammar.es bo1

.g d-cre.4w the pnun anvasion should be redaced to less than 50 ' detect. ion and deterrence of substance
tv anced ti so ne employees. It also percent. thuse while minimizing the soonetcy
s:mJd tesuh m cost snacgs across the Four commenters recommended that and social costs of such testeg The
mdary ty reduong krst work hours the randorn testing rate be reduced to Commission believes that a 50gercent
ar.d the nanber of tests to be less than 50 pen ent. The rates they random testmg rate will stnie toe
a dm ra ermd recommended vaned from 5 percent to proper balance between the &ctates of

Ts. L nm.ssen rewgnizes that 25 percent. Their central argament was public hea'lth and safety. the fmancal
d T ^ ' e to a m tre nuclear power that the random testing rate can be needs of bcznsees. and the pns ac) and
a andwry a rane;m tesung are generally lowered substantially wiscut other interests of workers subrec* to the

amont the low 6t ef any U 5 moustry threatening the effectiveness of the testing requirement. Given the* . ra as o a reahres that there a e pmgram The very low rates of drug and substant;al unknowns currently
~d tr.am uriebies the con aff-o the rate alcohol itive tests that have been assocasted with the true detection and
a of pus.tr.e t-sung resuks and that record by the nuclear industry danng deterrence effecovenass of attemaus e

rw. .e5 low peutne test resutts. t y the first two years of FFD preyram randorn testing rates as appbed to the.

t:rmnes a e no the only mdicator of oparations are the basis for their particular cond;tions of the nuclear|
'

ekt:.enr.s of a totag program recomrnendation One hcecsee stated power industry workform thet &

e.ter m e :ndary. wide or a hcenser that most chronic drug usen prob 4b!y Commission beheves that it cannot
progam Inel Some of tne var.abks has e been ehminotad and currert!y establish a random testing rate lower
that codd affert the testing re<ults are there is not a senous dnig or skohol than 50 percent for any segment of the<

tb prwensaty of the pn;sulation being abuse problem in the industry This industry at this time.r
teta d to use dn,gs and alcohrL th, commenter and NUMARC also citx! the It sho'uld also be noted that relatis elye

e f a ta onns of oter prt gram elements. GAO study that found that the low positive test rates do not necessanl3c

.t uJ th emt to w hich tested percentage of positnes does not sar> indicate that there is not a drug and
m;b er. hase been suurssful m significantly among Federalapencs drug alcohol abuse problem. as some3

s tn ett nt the test.ng prt(ess ud testm8 Programs, rwardless of what commenters as9ertw! First, some un n
6.M.y den c on random rate is used Another bctn#c have t+come ader< at osoiding

m Tr e NK dvs r.o' hr.e suffacent emphastzed that t.ehnioral otervatmn. detection and the use ofincreastngly
informatmn about thne or other fa-to s not random tesung, as the rnost potent effective subversion techniques may be
that may mfber.cc testmg resuhs to be toolin detectmg d ug abuse Another one reason why random testmg results

e
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are decreasing Second. while it may be testing rate would vary over time. This conformance with the FFD rule as t !that most of the chronic drug users who would depend on each hcensee's or, advantages of such an approach rwere in the mdustry w ben the program attemativ ely. the industry's positis e '
started hase been detected or have left. random test results from a previous NRC Response

t
there can be es pes ted to le a continuing penod One hcensee. for example. Dunng developmenuf to CFR pa't t ileu l of interwtent illegal drug use and suggested that each hcensee's random 26 m 1999, the Commission cons.dered rskohol abuse among indus'ry tesong rate should be based upon that a sariation of the fleiuble perfo tr.1nce. t |em pim ee5 such use is difficult to particular hcensee's previous 12> month based random rate smCar to the j |detat The Commns.on concludes that testmg results Under this approach _ a approaches recommended by these s 'the low pm.m e nndom test results do hcensee would be sub ect to a mmirnum commenters We, for exam %es the t!
not mdaa'e that there has ceawd to be 50-percent random testing rate if it NRC's response to Comment 7.4 2 m Ie d ur and akchol abuse prob |em and expenenced a pos:tne rate of greater NUREG-1334. " Fatness for D ') m the < ;that fener mducnon in the random than 0 50 percent dunng the previous Nuclear Power industry Respcnws to atestm rre w: Jd not be appropnate at 12 months That license'e could redu;e Pubbc Comments 7 At that tm.e, the
this tJr.e v

its random rate to 25 percent ifit Commission drcided opmst adytmg a aIn respon se to the commen'ers' subsequently had a 12-month positne performance based rate for vanous
,

ereferme to ite C.AO's obsc s at:on that rate tetween 0.25 percent and 0 50 reasons As stated abose, positn e
tha p centage ef ps:tnes does not iary pertent or to as low as 10 pertent if its random tesung resuhs are not the only *
s:gmficanny among l ederal agency drug posihve rate for the preuous year was ind;cator of detechen and deterrente a 1

test.nr pretnms the NRC notes that the less than 0.25 percent Three other effectneness or of caerall random (G AO s ct ect.se m that repcrt w as to hcensees recommended similar schemes testing program performance to aan a ;
i

identd> poter.nal cost 6as mgs m whereby a hceasee's random rate would the testmg rate to sary wah teshna r iFederd empbee dn.g testmr. be determined by its own record of results Adeptmg a performance-basedpregams hs obertne did not include positive test results One of these approach would tend to dacourage the r
|dearmeawn of the 6tne dete rent recommendations based the rate on the initiatives that the Commission is *

nlues of sherr.am e ranicm tesung results of the previous 2 years rather encouragmg in 10 CFR 26 24h ar - ,

rates in a:ccmp; shing it; objectne. the than those of the previous 12 months Section 21 of Appenda A to Pan - I
1

CAO prre '. ct,centrat ed on only the NUMARC proposed that the industry. In 5 26 24fb). the NRC a!!cws hcensees l
5

jcosts essaciated w,th Federal employee wide random testing rate be detemuned to implement prcyrams with rnc*e t
drug teshng it dd not perform an by the industry-wide random testmg stnngent standards. for example low er

,

8

indyin any 5.s of the several s anabks results from the previous penod Tras screening and confirmanon cutcff Ws
|

;

that mfLnn tesnng results nor of the recommendauon was endarsed by five and a broader panel of drugs than tt.m 1

sen comp |ex re.auonship beten hcenseas Under NUMARC's proposed speedied in the rule In hect:on 21 of
i

C '

those s anab.'es and the deter ence value approach. the industry would be Appenda A. hcensees are pm .".H * ;
{oft *ving Such s anah;es would mcl de abowed by regu|ation to ad;ust its test for any :llegal dr.gs dermg a f r

the inc;mmn for drg or aitchc! abuse random testmg rate based on tesung cause test or analysis of spec:mt r, y
a nont the emp;oy aes m tha sanous results from the previous reporting suspected of being aduheratad er C
ind.mnes m wruc.h the F edera! tesung penod All hcer. sees would be required dduted. Program performance dea f2:picpams operre. the utent to which Io test at a 100-percent random rue if the first three seats of FFD proctrn

ftne strength and efkta eness of other. the industry wide positise rate were implementatio'n hase shown ti at *r w
ntn.ter ng progam eleme r.ts. such as greater than 1.0 percent in the previous licensees using screening cutoff les e;srirug awareness training may affect penod at a 50-percent random rate if for marijuana that are lower than tha ,

test: g resOs. and the relane the positne rate was between 0 50 matimum allowed 100 nanograms per j
strmycy of secticr.s imposed by the percent and 10 percent.at a 25 percent milhhter (ng'ml) base had a h:gher g

urious fehrai agenries followina random rate if the positive rate was percentage of confirmed positise tr4u o spositis e test results Because the GAO's between 0 25 percent and 0 50 percent, than those screening at 100 ng'mt (L e r
objectve wes to address the cost rather and at a 10 percent random rate if the NUREG/CR-5758. Vojs 1-3 ) I wen *5 ,

than the dete rer.ce electneness of posmve rate was less than 0 25 percent. that emplcy special measures to deint ,

tesur.g the W. A.es not conuder the Two of the e|aven hcensees favonng a attempts to dilute spec: mens or T A
commen'er s referente to the G AO s performance based testmg system metabolites from the body rtpon the
obsenaton to be a persuasne annment pronded a ganeral recommendation that their positne rate is about duhd Tis 3

for reduced random testma rates did not speufy whether the random result is similar to da's presen'ed to the ,,

The NRC wdl tonunue to momf or testing rate should be based on the Department of Health and Harnan g,
itnplementanon of the rule and wdi posmve testmg results of each Senices' Drug Testmg Adusary bw! ',rnodify the rule m response to mdastry individual hcensee, or on the results of on June 10.1993, and reported m "Theespenence. advancas m technok.a. or tr2e industry as a whole Nauonal Report on Substance Abuse 3 *.

other considarabons to ensure the the The commenters noted various on June 18.1993 P'he studs is Irule is achieung the general potential adsantages of adopting a currently undergoing peer reuew tef; e C
performante objectaes set forth m to performance based appmach to setting pubhcanon ) Adoptmg a perfem:arxe *

CFR Part 26 the random testmg rate One stated that based approach that allowed bcensees
3 Comtr.ent The random tesung rate adophng such an approach would be to reduce their random tesurg rates as j,sbculd be fleuble and based on consistent with the NRC's mitiative to positive testing results dechned wo !d

performance. such as the positwe rate of idenufy performance based programs hkely discourage licensees from [*random tesung
that would be beneficial to the industry. adopung lower screenmg cutoff les cisTweise commenters recommended Another hsted cost saungs. equity n and taking measures to detect attempt,

"1
p

that the Commaston allow some form of that each hcensee's random rate wouldby users to avmd detec honpmfontance-based approar h to be commensarate with its pmgram lastly, a performance based apprw h Idetermine the random resung rar performance. and an incentne far would require the collechon ande
Under such a system. the random hcenseas to maumue program analysis of performance data to proode

.
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the bases for adjustments to the random enough to make unnecessary the hypothetical detection ef.fectheneu of
testing rate Such data is not currently openditure of the resouras newasary those alternatives. it did not address
co!)ectad by the beensees or the NRC. to maintain two separate random testing their relative deterreoce effectiveness.
Previous efforts known to the NRC staff pools. While it may be that the eUectiveness of
to identify and analyze the many Various commenters noted that a 100 perant random tesung rate for

t candidate performance indicators for contractors and vendors are subject to detem"ng ocrasional drug usen could be
ed rneasunng the effectiseness of random the identical acass authoriman arad alightly higTer than that of a 50 perwr.t
ae. testing has e teen mconcluske, other FW program requiresuuus as are rate. the Commisalon nonethe|ess

primarily tuaee of the numerous licensee eruploy ees, includmg bebeves that a 50-percent random
s anah Furthermore. assuming that behavioral obsenation These stringent testing rate will provide suicient
the proper performance indicaton un requirements, m their view, obviate the detemnce to drug and alcohol abuse by
be deulcyd. it would appear that the need to keep the contractor / vendor contractcs and vendor employees

1e c@ecnon and analysis of data to random rate at 100 perctot Some also With respect to commenters' concerns
suppor' a perfurrr.ance based apprsch noted that the deterrent value of rsodom about unnecessary inconsistencies in3
wuld edd a considerable testing is in the act of tesnog itwlf and random testing rates between Federal

ca admirustn'ae burden to both bcznsees not in what many crvwder to be a high agencies.the Commission contmues to
~

and 0.r NRC rate of testmg Some c.canmemers beheve that the random test rate for
Fct a3 tr.ese rusor.s and until further warned that keeping contractors and employees in the nuclear pow er

~y exper.eme is pained that woulJ support vendors at 100 percent could be industry need not be similar to the rates
a prformancetased approach, the construed as discritninatory agajnst apphed to etcployees in all or even
Gan..suon d-c hors to adopt such an those e::1ployees and may be perceived most, othar Federal agencies or
appisch to sHuy the randon2 testing as parutne rather than as a corrective Federally mandated prog *ams Not all
ra'e measure Two bansees also cited a Federal agencies have identical safety

d 4 Ce nt ne red action in the study of the detection effectheness of concerns or resnonsibihties
rarc:r. teshng rate shodd be apphed to nine random testing rates pubbsbed a 5 Comment khere should te no3,

aD werkers NUREG/CR-5784, "Faness for Duty in ddlerance in the random testmg rate far
F w cl the 30 cornmenters on this the Nuclear Power Industip A Review certain positams critical to the safep

usu--0.m uracns and one hcensee- of the First Year of Program operation of a nuclear power plant
sq;W tha Comrn;ssion's proposa' Perforrnance and an Update of the Ses 'een commenten respended to,,

tne lae nsm tr.aintain the 100-perrent TechnicalIssues." whjch inrbcates that the C wission's tpestien as to
rar.d am teshrq rate fer contrador and a 100 percent testieg rate is only a httle whr m wtain positions crinca! to thei,, s entr empoy *s Their reasons Inore effectne than a 50-percent rate for sa% m a m an of a nuclear power p'. ant.
im A3 e torce n for |d of de4ectag occasjonal drug users au.o es used reactor cpe aters,,
cmr amer t ts contrador emploww s ta sho M ' ixcluded trorn any redu 1 ion,

y rreamm; Ofe indusys h@ d4 M e5P " ofthe dom testing re'e 511 these
ho M d ar.3 the nud f ,r the Althogh there is a differente comm .iters recommended apnr such
r.a r iw.np rate to prmde conunad between the posithe resalis of random differentiation. Two beensees stated
derm re f:n centranor empron tesung oflicensee emplo)ees and those that treatmg peop!e in pcs:tions c-itica!

'

Om n' tu th w trans ret ommer.d. d of contrador and sendor employees. the to safe *y differently f:tm eher,

t. ; em cont adors shvad tm pos:tne ra dom testing rate of both employees could have a nepm e e fiert
& w kw e r rar.derr. test.nf rW as groups has been less in each year since on the mo ale. self imace. ar.!,"
tm < ! W v.ee enleyees Ims tw 19n as stated in the response to motintien of this gmup cf h:ghh* ru a d long te m contractors and Comment 1 abra While Ibe contractor / trained ar>d ded.cated speaahsts
' '""' err; ; s ees have been a!moe s endor randmr, te, ting posithe ra'es Another stated that all p ant em;*o:.eesr
6 r' cor.tinue to be 6out twice the rate far are critica! to safe opeaaon nerkrt

. T r.m wee seve alissues consistentty bcensee emptosees and statistical a reduction in the rando:n testung rate
j, w m d h thw 2t commar.'es who anahsis of the data shows that the shouJd apply to all emph>ees ne
y, q ; H rur'a:mng tha 103 parcont d.ffe ence h proportion between the potectial for added record keepng

teerg tre hr comn r ani contrado s' and bcensees' employees is requirements creatmg unneces>anC-
,
' u + e p',- There was a rmrM r,ct esp |ained within staSstical burdens for the mdasm was an: her

fr unn msan incons:cennn fWtuatmns (then fcre, dJferences in reason for not makmg tb> d;st.nc:mn< <~

o" b9 f fC:r e rC55 b,* A pn fedMD! the ra'e> are stahstJcaljy $:gnifican" the ]n (bg ;pgj;3 o{ pne ccmm(n}g, Q,e3

y" - O m m m r e m mens d Comr asson agws tbt the absolute 1990.mi9 mdasupwade pogra:n+

e r.a '.T p'rg am h h p' as nambers of posithe test results of ail perforrume data do not upper tesung
< e n p m e > w s h p rea- m ca+ ;ories of nudear power worters are peopic i1 posinara craa! to sofe 3 at-g
M -8 rp<-d se, n ; a hm Tb rt fore. the Comrrassion w ;il a difien n! rate than tb! y phed ta'r :

~

> r '; 4 < m r M athi ty a per ' vs htensen to lower the random other 1.c'nsa emplar + 1ra:.) era
r m th e curren'!v re:,w test.ng rate to 50 percent for a!! pctsons hcensee wed puenna: p$e:ns getag
<:"- ' ~ r d va w to be raner-4 < m ered by 10 CW {1 conucae tu

art 26 Howes er umon apretur.1 to test.ng 15
t- +1 r e W p m e-'r e the Commis.sion wi. classication of empb,m i at a L.,;her
\ a'.v. Intnw rsed the istmp monttnt hcensee program petformarK # rate than other hveraw p(tom.t ;

r- 3 Hm in n and ita! whe h m and effertaeness and will nd e subject to the FFD ru!e,
tM. ep. mn twe no sta9sha!!v por;am adjustments as nezes<.an
s n1 re:nnaic f at te'tir4 contra;%r In responw to the comments ' NNC N#5PO #
e i er e phn,s a e ra'e d>ffm n* reprdit:g the study of the detection The essente and ur.an.n , c !!!a se

5 f- ~ e v of Im s- e pk v- They effee ,eness of nme random tesung cornmenm-that hcenwd c;4 rects am!
* M th F whi+ the roat y t9.\er M rates pubbshed in NtMGTR4?P4 tb other ernpkwes in p.n' > c rd.. o! 1 -u

'f!W.nRrCP h3% te% twM e thi ( On:rh Won notes thPt the study thf' s8ie OperMHira 1.! a n : .f : WAtig { .

" of Wwe er ployeu n a M h.w np'n nr,- dealt wah only the F . ' h!d not be e ch-:! Nr: o
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reduction of the random testing rate-is testing appears to be a sneans of having random testmg is an unnecessary andnot surpnsing bse panicular the NRC enforce the Contmiled nex nsive burden. rreembers of the nuclear power Subrances Act which is not the NRC's .ome of the commenters stated thatindustn's workforce base collectnely responsibihty, requinng two random tes'ing ra es b
e

demonstrated their dedicanon to safe would forte hcensees to desebp twogggg yand efficient plant opernt ons A6 at separate testing programs The resJta p'

,

least one commenter noted. the The Commission has long been well additional admirustrates and f:narmomdustn's pregram puformance dats for sw are of the types of FFU program- burdens would cancel out ars saura b
the first three years of operation do not related concems as addressed by these result ng from reducing the hcenw

~

support differenualmg between people commenters Dunng the promulgation ernployee ra'e to 50 pehr.t NL%1 APr; yin saferect:nal pnse ns and othe r of 10 CFR part 26 in 1989. the stated that theindustn wo.!d seehcensee employm msofa* as the Commission fully addressed these and approaimately 541 m!! hon if de
a

enndom tesung rW is cora emmi The mans other such concerns (See number of tests of contsacor and u: 2wn prurm 'perfvernante data f 4r NUF1G-1 M4. " Fitness for Duty in the employees w as cut in half
c

esample. show that emhteen of the Nuclear Power Industry: Responses to v

industn's a;'preumateh 5 000 bcensed Pubhc Comments ") At that time the NRC Respor.se c
~

operers tested posane' for drugs er NRC concluded. for eu. ample, that Some of the comments noted he I
akchol or oderwise uolaN th,. hcensee FFD procrams should be asserted that separate randurn tear e I
bcens~ s FR) pohn. twehe of these concerned not only w1th impairment, rates for hcensee employees and
were a rem!t cf randm tesm % hen but also with worker rehabahty and contnetors/ver. dors wodd creov fcornpr:rt these trsu!ts to the% trustworthiness The NRC beheves that additional adminatra'n e ar.d f.r a c.2 ipuse.a rkhs cut c f Nm re y , any illegal drug use or alcohol abuse by burdens for hcenwes APhc,h e . g
tests adsn.stered to the ir.dus'n a worker reflects upon his or her issue is somewhat moct unce the ywork fnr& the d.fferu e in pre /c ruon trustworthiness and reliabihty. Commission will permit hcensees t a stew e<n the lansed o;-trots ed the IJkewise. randorn testmg is not reduce the randnrn testing ra'e to % amd.mn w ork fstte is w .th.n ste:sucal intended, nor has it ever functioned, as percent per year for all persons em * td
fLesanons and the d fference m me a means to enforte the Controlled by Part 26. the Comrmssion does net I
pos.t se rates a not sunuagg Subcances Act Section 26 2W ) concur that condact nr rand = tesbr;
sig . fan! u hde the NFC eGects provides that licensees. contractors. and using two random rates w oeld hue c
hcens-es it ( : - .nu to te te :n t3 vendors shall not d25close test results to caused appreciably h@r tdnu tLs n 2 N r of pm a es dwn law enforcement officials unless those administrati.e or operahng < osa (

'

can furner. th:s record dvs rnt ment off.cials request such information under Presumably. most bcensacs' dau La w s rtesone pec;le in thev posm. . a' a court order it also is noted that there is already distmguish between 1.c nse ara9 d.ff , nt !im (Lu a;; M to other nc reprement to routmely proude employees and centracteriender )
a ihcer.sn emp:csem The Lommason. such cfficials wnh testin results employees subject ta tesong Nurn ...s (

therd m conn. s wah the ccmmante s- The Commismn is we 1 aware that commenters on the mitial rute m w ,
rn n m, nLt. .h r rera.n y saens the* 8s a potential for falso pcsitne ind.cated tnat the w ork fctre pop.O : n r
cr.' cd :o tr.e safe operann tf a nac! ear results and. therefore. has regared shoald be separated so that perm.ecn +pcw er ; a * <.sh as hcersed r r mr numerous qualdy control rneasures and employees would not be tes'M at a tc;+r .rs c. .1 n a: Le e n d : frcm safguards to prevent such occurrences much higher rate to make up for i ;

,

e red e a of tre ranim tes . . tre. In Append x D to NUFIG'CR-5758. contractors who m:ght not te on s/e } .|6 Cet " h.nd am test.r.c ;s Vo:ume 3. the testmg process errors that when selected for testmt Isee commen r ;egens.w a:.d pr3dur s bh* p s.tn es we e reponed by bcensees danng the response 7 4 3 of NUREG-u341 The eF a r m ore chronit ur s am able to first three years under the FTD rule were NRC staff understands that seseral i

r ir, o d d e u - anahzed Of over 800 000 specimens hcensees hne dnided their testr; cTa: cc - ~.c v n a p -r ; ' e tested, there were two false posan es c f pq Janon as permued b', the rde irm (w arker and a uraon. arr r ! ens' the personnel specimens reported by the nurnber and idennty of hcensee t

w f . ness cf c onnnoed tr.de , resnng labo alones. both due to adinmistrative empeyees in the testeg pocl rena ns tOne of these commevers staw it a' errors in both cases, the quahty rather conrant oser tyne Tne rm.ber irende ws!.r.g prodos fh p win es assarance prcrg ams detected and and identity of contractorAe-dct rThese cost 17.+ edus ry late a:: ents of corrected the prcb|em empQeas m the testmg pod en the arnone) a set >mer.S and dam e 1 Because of the NRC s panicular caher ha.nd unes qu;te consider? h (p&c s po a p or of I.censee con:ern wah the degree to wh:ch the o,et hme depend.ng on cuiars ar 3 (fe rr es , As mtu,nd sqpe f a tt s tesor.g prvess can be subsened tha other c perr:enal cons.deraubns A Cpc ? v. th.s r om menar w an .4 ?. d Comrn.ss.on staff has continued tr. track bcensee may choose to crea'e mme thn Iarrm : drus Asers are pamt Arl;, the ways in which workers hue one int p pulanen so that a rna. Nst ?adr p' a' w 4q cm hor. fr subver*ed teshng processes in industries perhons cf its u orkf arce a' a grei'< tre !rr. P m tm' : b w.emr r tb +s'.r g ac ross the country These effons bas e or redate the burden on as em; .en Iprxen Tb ' her ccmmnir r resahed in staff recomrnendat.ons for from bemc teued at a hicher we t'nroccm:nen M th a' ren de tes' c b. amending 10 CFR part 25 to mtroduce comp, nsa*e Lr the teshng of ccntret. selm.na'ed tau w a is nu eff. t s e m urious means for combathng and undars not norma!h on s.m I
I

idennf py w W ers w hn are impered at subu rson Lastly the Commission 8 Comrwr.t The Comhussion sb 'J i iEthe nrr.e urme seples are ce t&d bel.es es that the added protechon of mothh certa.n portions of to CF R prt i IF or c a se teca.0 m this mmrr ercer s pu%r health and safety that the F FD 26 based on mdustry expenence and repm.cn n m ,re effetm e W a.. < n procram per udes is well worth the lesens learned and m:ctpora'e (mnre a, . W. re%cs a worb r s mdustry s costs of administenng tha numercus prr gram enhancements as fpmsee A , o perf n L M <r N.M pv m dm utsed r s am.:s irOstn fr .n - I
'

the er h a W"' h. 7 (o u n! Ma riainir e twn Iy:e 9 rs re: n t-e:.Mt u. J (.
ci m :* d' ? s!h! (I. l' r n n + : se|"If d'c p p lations Of workers [ . the ( 4: rhin
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i modMcations to cartain portions of to from imen L Bushdr., Dsvision of 2 in $26.24 paragraph ta)t2)is
CFR pan 26 based on irmustry Radiation Safety and Safeguards. Office revised to read as follows.

t expenence and Ws.ms learned and of Nuclear Reactor Regulation. U.S. M 24 h ands u oianogtacorporate nurnerous prtyram Nuclear Regulatory Commission,
enhancements as dheussed at various Washington. DC 20555, telephone (301) (*! * * [

.ng industry forums- 50&2944. (2) Unannounced drug and elechol

.a1 tests imposed in a statistically random
M CRe5Ponse Regwiatory flexibilzty Ad CertiScation and unpnMictable manner to that alls

The speafic recommendaucms for in accordance with the Regulatory Persons in the populatin subiect to
:C w ays in wtich part 26 can beimproved Flexibibty Act of 1980 (5 U.S C. 005(b)). tesung have an equal protab:hty of

and nurnerous other prcyram the Cornmisnan cerufles that uds rule being selected and tested W tests
erlancements are curre.ntly beanF will not have a significant economic must be administerw! so that a person

dor considered by the NRC m conruncuan impact on a substantial number of small compk4ing a test is immediately eligible
mth a penerd peringe of rule rensions enuties Ttus rule effects only the for another unannounced test As a
currently under dnelopment heenung and openition of nuckar minimum, tests must be administered

Lrmronment al Impac t. Categorical Power plants a.nd actwitles associated on a nominal weekly frequency and at

Eulusion with 02e possessin or transponabe of various times dunog the day Fandom
Category 1 material ne companies that testing must be conducted et an annual

The NRC has deterrraned that this own these plants do not fall within the raw equal to at least 50 parrent of the
fina! rule is the type of acuon desenbed scope of the definition of small workforce
in categ'.anCal exclusion 10 CFR anuties" set forth in the Regulatoryd * * * * *
5122ic h L Therefom, the NRC has rxt Flexibility Act or the Small Business Dead s' RoeWille. May?a,d. ti.a 29$ day
prepared an enuronmentalimpet Size Standards lasued by the Small of Dwemkr. m3
statement. nor an enuronmental Business Administration in 13 CFR part For the Nadeur Regulcon Comtrassion
assesment far thu finas rule' 121 John C.11oyle.

'

Paperwork Reduction Act Star ~ent Backft Analyms Actag secres ry o/the commas,an

g TLs Entl rule amends icbuon FR Dx 94-131 Fded 1+R e e andhe rde repwn!s a n'htim from
ccMettwn reqwements that are sulyed current part 20 requirements for d. rug
to the Paperw ork Redaction Act of 1980 testing since the rule permits (but doe.s
144 U S C 3501 et seg ) These not require) hcensees to reduce the

s requirements and amendments uare randm usW W kr di pm DEPARTMENT OF TRANSPORTATKW
he$* o r|u b Federal Aviation Administrationadbd a r n be 5

[ tce tb rule will Permit beensees to bacMt analysis is not required for this
defined in to CFR 50109(a)h), and a 14 CFR Pact 39

:n rue the -andom tesung rate for theaa g gw g mm %
em;1yees de rmJting reducbon in 3S-4783. AD SM4-61)

*

the r*porung and recordieep.ng burden list of Sub} acts in to CFR Part 26
is expected to ba an asetage of 223 Alcohol abuse. Alcobcl tedng. Airworthiness Directives; Airbus
hws per sue. incLinF the time for Appe.als, Chemical tes:ing Drug abuse, industrie Model A310 and A3004DO

r.U renemng instru-1 or.3. seart.hing Drug testieg. Em;>loyee asser.nce Serlas AJrplanes

pgams, htness for duty. Hazardous ActNer: Federal Aviabonr n n i a a neo
. matenals transportation, Management Administrauon' DOT'compeng and renewirp the collection actions, Nuclear materials Nuclear

#" I**I #"I'N"I I 'Ite c f mbrmatkn Se r.d comments power plants and reactors. Penalties,
regardag this burden erar. ate or any Frotecuon o.f informauon, Radaauco C **#5
ole asped of this co!!ection of protection. Reporung and recordleepine sumw: This document publishes in

require en ts. -um Specud the Federal Register an amendmentr ti r a on nuclear makn8I5-
ar.d Mr ds Wnarmnt Branth adoptmg Airwoethaness D.rectwe (AD)

br 6 was as m wt m de M-2W M was se p dy MN%N7714]. U 5 h!ce Rey lato y
( e.m%nn w ashxcn DC 20tw Preamble and under the authonty of the all known U S owners and oparaton of
0 41 ad to 'he fksiOfhn OfLce of At m2c Energy Act f 1954, as amended. all Airbus Model A310 and A30M00

m Inf ~natn and Pmhtery A%rs, the Enngy hanstan Ad of 197( senn aaplanes by indyidual telagrams
as amended.and 5 U.S C 552 and 553. This AD requires repetitne opeationalNU Mm t 31 N14M Of.ht of

as Mc.uement and Bada wasb ng* on, the NRC is adopting the following tests of feeland hmitation ct.mputers

K2% amendment to 10 CI E part 2ft (FLC) I and 2 Tats amendment is
,

prompted bs a report that th+ pitch
Regulatory Analpn PART 26-FITNESS FOR DUTY control on e'Model A300-600 ser.es

, ' ,

PROGRAMSThe NFL tas preparwd a twulatory airplane operated with suffness The
.id ez.aM.s far thn nNawn The analysis 1 The authenty citanon for pad 26 actims specified by this AD are
, e u;mnes tne costs and tenefas of the continues to read as kilow s intendx! to prevent stiff operatton of the

ammmes considered by the Pitch control and undetec*ed loss cf
A 7 53 81 103 "*4 30 161- rudder trasel hmitation functionCwa iss.on Tr;e anab s/s is as adable

68 Stat 930. 93$. 936 93r. 9M G4B as
Darts: Effecta e January 20.1934. to allfor insp. t;or, m tM NFL f%bhc amer.ded 1421' S L 2or3 2111. 2112 2m.

Dnmer ! Room. 2 4 20 L 5 treat NW 2134, mr,2201) u o 201. 202. M p penons euept those persens to wham
at hwer Leseli %shinnn DC Single Stet 1242.1244.124f as amended f 42 t's c it was made irnmediately effectac ly

copes of the analysis my te obtained 5641.5842 $s461 telegraphic AD T93-24-51, issued

.

re



_

AE38-2.

PDR.- -

15810

Proposed Rules w i a+-
-

/
Vol. 58, No. 55

Wednesday, March 24, 1993

. f
Ths section of the FEDEF%l. RECISTER from the National Technical Information directly addroues the lasue of whether
conums notices e the pubhc of the proposed Service. 5282 Port Royal Road, reducing the random testing rate affects
8Ssuance ci rues and rnutat>ona The Springfield. VA 22161, A copy is the deterrent effect of drug testing andpu pou of these notces is e gw interested
pomons an opcontory e pamopete in tr* available for inspection and/or copying presented options for consideration by
r e rwng pv u r4 awn of tre Ana: for a faa in tha NRC Public Dvnment the Commission. On October 20.1992.

Roon,,21.:0 L Street NW. (Lower Level), the Comminion instructed the staff to
Washington, DC. prepare a change to 10 CFR part.26 that
Foe mER mroam cowuct, would permit licensees to randomly tut

NUCLEAR RECULATORY Loren L Bush, Jr., Reactor Sefeguards their employees at a rate equal to 50
COMMISSION

Branch, Division of Radiation Sefety percent.

10 CFR Part 26 and Safeguards, Office of Nuclur p ;,Reactor Regulation, U.S. Nuclear
n!N 315&AE36 Regulatory Commission, Washington, The proou of random tuting wasDC 20555, telephone: (301) 504-2444.
Modifications to Fitness-for-Duty discuned'ir.,O Federal R'I ster in the

.
i

Program Requirements SUPPLIWEMfARY NFORMAft0N: muoa t ce o

ActNCY: Nuclear Regulatory Background 1988 (53 FR 36795 at 36810). An extractComminim. '' C""' " I " * * ;

ACTM Proposed rule. The NRC is proposing to amend its
regulations governing " Fatness for Duty **The porpow of random (unannounced)

SUWWARY:The Nuclur Regulatory Programs," as part of its continuing t sting is,to eQ ab as,suranf,, ,
Commission (NRC) proposes to amend e ort to mprove its ngu ations, d

its rei;ulations to modify current The NRC has reviewed experiences ~ cumnt drug users and by deterring drug

Fitness for Duty Program IFFD) Eained since publication of the current uurs from further use or potential users from
initial un The frequency with which an

requirements. The proposed rule on }une 7,1989 (54 FR 24468) and individual is tested is nlevant to both theIfbS amendments would apply to all implementation by power reactor identification and deterrence goals of the
bcensees authorir.ed to construct or licensees on January 3,1990. The NRC drua testiD8 pmgram. Generally, the more
operate a nuclear power reactor has determined that it is appropriate to frequent the tesung the greater the deterrent
pursuant to 10 CFR part 50. The permit a reduction in the random testing (p',C'

h' "' 'd
b n et Wproposed rule is intended to permit rate for utihty employees but maintain

licensees to reduce the random testing the 100 percent random testing rate for may result in unacceptable economic or

rate for licensee employees but rnaintain contractors and vendors, nocM msts Ahhough there is no research
upon which the testmg frequency may bethe 100 percent random testing rate for During the FFD rulemaking process, bued,it seems rouonable to assume that:

contractor and vendor employees. the NRC had specifically invited the
DATES:The comment period expires Public to comment on the rates of e Any form of unannounced testing would

provide some level of deernnce.
June 22,1993. Comments received after random testing ($3 FR 36795 at 36796;
this date will be considered ifit is September 22,1988). Pubhc comments e Then would be little detemot if the

testing dates were predictable and the drug .practical to do so, but the Commission strongly opposed a proposed 300 user knew be was not immedatelyis able to assure consideration only for percent rate, the Nuclear Management susceptibleJo another test.
comments received on or before this and Resources Council (NUMARC) and e Testing uch day would provide more ofdate most licensees proposed a 100 percent a deternnt than testing once uch week or
ADDetssts: Mail comments to: The nie Tbne commenters also month, especially if the d.ily activity was
Secretary of the Commission, U.S. recommended that this rate be highly vlaible.
Nuclear Regulatory Commission, reevaluated on the basis of utility

e Deterrence is related to either the actualWashington. DC 20555, ATTN: enperience and be reduced to 25 or perceived probability of detection
Dxketmg and Service Branch. Percent,if warnnted (54 FR 24468 at

Dehver comments to: One White Flint 24472, June 7,1989). As a result, the e The actual probabihty of detection is

North,11555 Rockville Pake. Rockville, Commission indicated that it would
rotated to the type of drug. dose, frequency
of un rate of metabolism and escretion from

Maryland between 7.30 am and 4.15 pm consider reducing testing rates after the body, and the frequency of test ng
on Federal workdays. several years if it obtained information . The pe ceived probabihty of detection is

Copies of SECY-92-271, the draft that experience in the industry with the nlated to the frequency of testing, the
regulatory analysis, and the comments existing rate had been positive (54 FR "pubhcity" given itive find ngs and
received may be examined et; the NRC 24468 at 24474. June 7,1989). On sanctions im . and the abuser's
Public Document Room,2120 L Street November 7,1991, the Commission knowledge the rete of metabohsm and
NW (Lower Level) Washington. DC. directed the staff to report on work that actual probabiliry of detection

Copies of NUREG/CR-5758 (Volumes has been done on the deterrent effect of
1 and 2) and NUREG/CR-5784 may be different testing rates with The NRC recognizes that not all

workers an deterred and that randompurchased from the Superintendent of recommendations of the applicability of
Documents, U.S. Government Printing the work to the nuclear industry, testing does contribute significantly to

the detection of substance abuse byOffice. P.O. Box 37082, Washington, DC SECY-92-2711nformed the those few who are not deterred. The20013-7082. Copies are also available Commission that no research exists that work force may be divided into three

. - _ _ . - - - . _ _ _ - - - _
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groups concoming the deternnt effect of have e strong deternnt effect on suggesting that a substantial number ofrondom testing substance abuse. In addition, twearch ,
thou testing positive for dru

. The vast majority of workers do not on human decisionmaking and risk deternd (Osborn & Sokolov gs are not1990;abuse substances because of any of assessment suggesta that an individual's Stoloff,1985).
. several reasons, usually concerns for perceptions of the risk of being tested The NFC considered severalI health. Random tuting don not and the risk of drug use being detected attematives in determining the

p
. Influence the behavior of this group. are not based on rational calculations of appropriatependom drug testing rate forThere would be no detenent errect. probabilities alone. Individuals tend to the nuclear power industry. The NRC. A small percentage of workers are overestimate the likehhood of low considered conducting a study thatchronic abusers. Random testing would probability events (being selected for would redum the random testing rate ofhave little,if any, influence on this testingl and tend to incorporate into some limnsees to 50 percentgroup There would be no de:errent their decisionmaling the information (experimental sites) and analyn thateffect Randum testin that is most easily recelled. data against the dets oflicensees whodetect these people. g would eventually

Deterrence is believed to be a function
. An unknown percentage of workers of the perceived risk of being detected, would continue a 100 percent tuting

are, or could be tempted to be, the severity of the sanction,and the este (control sites). The experiment
occasional users and may be able to swiftness with which it is applied would have to run for several years to

,
abstem if properly encouraged. The compared with the gratification derived allow for delayed effects caused by
deterrence effect of random testing from the illicit behavior. Several

adjusted testing rates and to obtain as

would cause them to nfrain,from initial conclusions may be drawn from review sufficient number of test results. The
use or to modify their behavior if they of the available literatu'* design of the study and the analysis of
are occasional users. Random testing (1) The deterrent eflect of random the results would have taken an

additional nr.N NRC has decidedwould hoe the greatest influence on drug and alcohol testing programs may not to con!uct such a study because:(i)this gmup. not be sensitive to incremental
The random test,ng rete has been an adjustments,in random test rates. While The relatively long period of timei

issue with other Federally regulated or random testmg remains criticalin required to collect and analyn the data
admmistered random testin pmgrams. detening drug abuse. it is only one of would delay the Commission's action
The issue is the balancing o program the forces acting to deter drug use. Other on this issue, and (ii) variables fmm site
goals The opt, mal random rug testing important factors include the elements

to s to could mesi en[ata from two test
statisticali

progra,m is one that maximites both of a broadbrush program (e g., differences between
detection and deterrence of substance awareness training, pre access and for- groups in the small absolute number of
abuse while minimizing monetary and cause testing, behavioral observation, "P*Cl*d O5** 1"EP
social costs (e g., adverse impacts on counseling. and removals) as well as The NRC considered conducting an
employee morale). To maximize organiutional and workforce attitudinal study which would attem
detection, other factors remaining demographic factors and drug specific t show worker attitudes toward, an
constant,it is assumed that more testing factors. their understanding of, random testir
will result in more detection. In (2) Assuming equal testing rates and it was hoped that this study would j
maximizing deterrence, random testing procedures, there will be a greater Provide a better understandin of how
rates have been influenced by deterrent effect when the nsks of drug this particular component of e FFD ;
assumptions that the probabihty of abuse-including the probability of Pmgram deters substance abuse and

|being selected for testing would have a detection--ere well understood than w uld help determine whether the
|deterrent effect and that the higher the when they are not. perceived detenent effect

rate of random testing van,veries as the
~

testing rate the greater the delenent (3) Some users will remain es. The NRC
effect (although the incremental undeterred. Based on the findings of the has decided not to conduct this study
detenent effect would likely diminish military and research on drunk drivers, because:
os test rates increase) These some part of the population continues to (i) The appreciable time that would be
aswmptions are based on both intuition abuse drugs or alcohol even when required to design and administer the
and earlier efforts by the Department of detection and sanctions are highly survey and obtain OMB approval would
Defense that indicated a greater certain. Regardless of the random testing delay the Commission's action on the
deterrent effect at higher random testing rate, some users may not cease their issue,(ii) the study would tap worker
rates irrrninimizing rnonetary and drug use under any condition, Thus, attitudes rather than their behavior, and
social costs when establishing a other program elements, such as (iii) the results of the survey, by
minimum random testing rate, factors behavioral observation, for cause themselves, would not provide a solid
suth as the level ofintrusion on en testing, and employee assistance basis for changes in the random testing
indwidual's privacy and the programs, are important to provide rete.
incremental costs of additional testing additional assurances to detect and The NRC also considered awaiting
are considered In attempting to remnve chronic drug abusers from the and evaluating the results of the Federal
establish optimal testing rates that are work forts. However, a higher random Railroad Administration's test program
reasonable and consistent with each testing rate would more rapidly detect (56 FR 22905: May 17,1991) which is
agency's unique needs, Federal agencies these undetened users (see Appendix C now expected to be completed in late
hae estabbshed programs with random to NUREC/CR-5784). 1993. The NRC bas decided not to await 3

!

testing rates that very from 4 percent to Studies on random testing have found the results of this study because several
200 percent. that higher testing and discharge rates fectors rney limit the opphcation of thePerceptions of risk are believed to may result in higher overall detection of study to the nuclear industry:
play a large role in deterring substance drug abuse in the workforce (see Durbin, (i)The railroad industry has fewerabuse. For example, from studies of et al.,1991). In terms of detenence, Units (i.e., there are fewer carriers than
drunk driving and deterrence measures, continued drug use by identified users there are utilities) and more employee *

;

g |researchers conclude that the risk of has been shown to be a substantial per unit than the nuclear power g {incurring strong sanctions appears to factor in overall drug use rates, industry:
|

2

!

_ _ _ _ _ _ _ _
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#3 tii) b fletibility provided in pen 26 liv) The recently reported rate of licsemee ameployees, and that b rate of
regardsag cutoff newets, aanctions, and so substance abuse detected through positive random tests for bcarraee
forth soggests a poteadal for subitantui random testin6 in the railroad industry earployees is not bkely to incrase.
variabihty of 6 deterrent offects within is quedmple that in b nudest power However. experiences with randcanthe nuclear power todustry; Indastry (approximately 1 percent sa testing pairted stace publication of 6

(iii) A rollline's employees are h.8'**I O 25 percent for
* ser nectm

rule beve shown contactor and vendortenew employm fant 2 yeent employees testing positive at a ratelocated across the country and, thus, are .
subjed to a range of local drug.us* 8PProhdy douW est for henmin el low rate o i apotterns and contexts. By contrast, the tests,6 NRC bu conclude 7bt l'mP oyees.Bearuse of the higher rate of
employees of a panicular nuclear power low ering the randon nesting rate fromPostuvo tests kr contractor and vendor
rMt tend 9 he lunu Wthin a sinde ice p:t.ent to 50 perm.t w ould cause emp! yes tha EIs nM propoh at
Ecognphic rugion, with one prevailing little,if any, decrease in the detarrent this time, to lower the rata for that
set of local drug use patterns; and effect of rardom testing whac applsd to Population. See chart.

RANoou TEST 1NQ

2 year
1990 ttests/s 1901 stasta/s D'''kW5 PO*'M" N y,posrevs pos)M

cen:)
Long-Term Contactrs/ Vendors . _ . ..
Short. Term Ccrit actorsNondors . ._...

9.910044 7.500/023 16.410.")67 0 4t
...

AM Conam:1orsNondors ..- 30.59 9229 45.277/267 84.873/436 .56
Ocensee Ercooyees - 48.50u273 52.777/290 101.28 % 63 836

.

100.2777277 101.04 t/220 201.278,407 8.25

8 The range tot econsee errpoyees dsnng Cnr t991 was bosween 0% and 0 tr7% wtth S enes havvsg cates twgher t en 0 5%'The range tor -aui er poyees dunno CY 1991 was behween 0% and 153*4. w th 7 eites having tales gematar tian th%r

s .
.

In conclusion,6 NRC beliavas that certain positioos critical to the safe Papmrori Redaction Act Statementq' the fitneu.for. duty program can be operstion of a nuc)ent power plant such1# rensed io permit liaerases to lower the as licensed reactor operaton, should be Th!a proposed rsde mands
N random tasting rate for licansae excluded from any reduction of the infmatkoo coUedim regurnments that

employees without significant impact random testing rate. are sub)ed to the Paperwork Reduedon
on the ovarall effectivenen of the
pro 6 tam. Therefore, the Commission is 8' N *NJ Act of 1980 (44 U.S.C. 3501 et seg ).

This ruin hos been submitted to theproposing that 6 26.24(aM2) be modified Durbin. N, Wears, C Crant. T.. Flesnin6 O& ice of Managermmt and Budget for1o permit hcansees to andomly test T, HuntA Marua, R Me@y1 Hauth,
their employwes at an annual tate equal J., Wilson R., Battner, A, Bnm= alt. A., review and approval of the paperwork

pquireroents.Io at least 50 percent This would not |fi epor* b ft Since the proposed rule would reducepruchtde hcansees froin testang the ur
emplope workforce, or portions Power Industry: A Review of the Fast Year the random drug testing rate for licensee
thereof. et a higher rate. For the pruent* of Program Perkrinanca and an Updata of the employees from 100 percent to 50
the mmimum nte of tuting for Techrucs)laeues INUREc/ca.sn41." percent pubhc nporting and

.

contractor and vandar employees, Washingon.DC: Nuclear Ragnlseory recordkeeping burden for b collection
comminion.whether under the bconses s program or afinfccmation is orpected to be

an approved cont * actor or vendor Osbome. C E., a Sekchw. J J 0990) " Drug turh rad. The resuhing reductica in
program wi!! 7 main at 100 percent. The Use Trerids in a Nuciner Power Facuity: Dar.s burden is estimated to average 146
N LC Wis contulus to monitor From e Es adota Senening Prograrn "In S.W. boun par sita,includag the uma for
irr piementatirm r,f the rule end will Cust.13.4 Walsh. t.B Thomas.and Dl.

modify the rule in ruponse to m, dustry Crouch. (Ea I. Drugs la the Workplace; " revbwing instrudions. searching
existin8 ata sources, gathering anddResearch and Eve}uation Data. VolLuDe ILexpenenca, advances in technology, or ** * 0

other considerations to ensure that the
NIDA Rewasch Monn6raph No.100

c mP)eting and reviewing th'" collection
rule is achieving the general Rockvine. MD. Nat.onaiinuitute on % e

A buse. 25-0. ofinformada M commutsperformance obpctives set forth in 10
CFR 26.10- $4oloft P.H. (1985) Tha Effectiveness of regardmg the estimated burden

Urinalysis as a Deterrent to Drug Use. p 11, reduction or any other aspect of this
Assuming that the deterrent eflect of Wsengon. DC: Departrast of the hevy. collection ofinformation, including

i be abo tf me s *menta11mpe t Categwical ;fg"bu
'

a or a n e, the o adon ande opercent nta, the proposed rule could Records Management Branch (MNB&-
result in a reducuan in the number cf The NRC has determined thei this 7714). U.S Nuclear Regulatory
cases of drug and alcohol use by proposed rule is the type cd action Comesujon. Washington. DC 2c555;
hcenwie employees detected each year descnbed in categorical exclusion to and to the Desk Officer. Office of
through randorn testing. Recognizing CFR 51.22(cM2). Therefore, neither an information and Regulatory Affairs.t!ris potemial redcetion in indniduals envirocawatalimpeet statemeat nur an NEOB-3019, (3150-0146). Office of
bdng deteced, the NRC is specifically environmental asseureent has been Managerned arx! Dudget. Washir;gton,interested in commer.ts as to whether prepared for this proposed rule. DC 2e503.

I
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Regulatory Analysia PART 26-f1TNESS FOR DUTY to detect fatigue cracking, and repair or

lThe Commission has prepand a draft PROGRAMS rep acement, as necessary, to ensure.

continued alrworthiness as theseregulatory analysis on this proposed 1. The authority citation for part 26 I
rule. The analysis exammes the benefits, continues to read as follows: airplanes approach the manufacturer's
cost savings,and costs of the original fatiguo design life goal. This
alternatives considered by the Authority: Secs. 53,41,103.104.107.181, action woul& among other things,

68 Stat. 930. 935. 936. 937,939,948, se revise the existing SID samplingCommission.The draft anslys. is amended 142 U.S C 2073,2111,2112. 2133, program to include some new
is

available for a fee at the NRC Public 2134. 213 r. 2201), seca. 201,202. 206. 88 inspection procedures for certainDocument Room. 2120 L Street NW. stat.124 2.1244.1246, as amended 142 U.S.C
Principal Structural Elementa (PSE).(Lower 1.4 vel), Washington, DC. Single 5841,5642,6&461
This proposal is prompted by new datacopies may be obtained by writing to the 2 I,5 26 24 paragraph (a)(2)is submitted b) the manufcteruU1 Ne.la: hWaury Commission, revised to read as follows: indicating that certain revisions to theWashington, DC 20555. Single copies of

the analysis may be obtained from Loren i 26.24 Chemic.el nestin9- SID program are necessary in order to
increase the confidenes level of theL Bush, Jr., Office of Nuclear Reactor (al * * * statistical program to ensure timelyRegulation U.S. Nuclear Regulatory (2) Unannounced drug and alcohol detection of fatigue cracks in PSE's. TheCommission, Washington DC 20555. tests imposed in a statistically random .ctjon specified by the proposed ADThe Commission requests public and unpredictable manner ao that all are intended to prevent fatigue crackingcomment on the draft regulatory persons in the population subject to that could compromise the structuralanalysis. Comments on the draft testing have an equal probability of integrity of these airplanes.analysis may be submitted to the NRC being selected and tested. The tests
DAfts: Comments must be received byas indicated under the ADDRESSES must be administered so that a person y,y gy, ggg3,headmg completing a test is immediately eligible
AcoRtssEs: Submit comments inRegulatory Flexibility Act Certification f f another unannounced test. As a licate to the Federal Aviation
tri[ ministration (FAA). Transportmmimum, tests must be administered
3In acrondance with the Regulatory on a nominal weekly frequency and at

Flexibility Act of 1980 (5 U.S C. 60$(b)). Various times during the day. Random Airplane Directorate, ANM-103'NM-Attention: Rules Docket No. 92the Commission certifies that this rule testing of contractor and vendor
will not have a significant economic employees must be conducted at en 221-AD,1601 Lind Avenue, SW.,

Renton, Washin
impact on a substantial number of small annual rate equal to at least 100 percent Commenta may bon 98055-4056. inspected at thisentities. This proposed rule affects only of that workforce. Random testing of
the licensing and operation of nuclear licensee employees must be conducted location between 9 a.m. and 3 p.m.. 4.%
pow er plants and activities associated at an annual rate equal to at least 50 Monday through Friday, except Fedor i

Iwith the possession or transportation of percent of that workforce. bolida s'rvice information referenced in "'TheseCategory I material. The companies that . . * * *
the proposed rule may be obtained fromown these plants do not fall within the

Dated at Rockville, Maryland, this isth day McDonnell Douglas Corporation, P.O.scope of the definition of * small of March,1993.
Box 1771, Long Beach, Califomiaer.tities" set forth in the Regulatory For the helear Regulatory Commission. 90846-1771. Attention: Business UnitFlexibility Act or the Small Bus ness

Samuell Qulk. Manager, Technical Publications--Size Standards issued by :he Small
Secretaryo/the Commission. Technical Administrative Support, C1-Business Adm.nistration in 13 CFR part

121. (FR Doc. 91-6680 Filed 3-23-93; 8 45 aml L5B, This information may be sumined
o coce n ., at the FAA, Transport Airplane

Backlit Analysis Directorate,1601 Lind Avenue, SW.,
Renton, Washington: or at the Los

ba f$t i .10 109 s not DEPARTMENT OF TRANSPORTATION Angeles Aircraft Certification Office,
s pos en 3229 East Spnng Street, Long Beach,

[Pp y Federal Aviation Administration Califamia 90806-2425.{ , , snd

required for this proposed rule, because 14 CFR Part 39
these amendments do not impose more Maureen Moreland, Aerospace
stringent safety requirements on 10 CFR [ Docket No.92-NIA-221-AD) Engineer, Airframe Branch, ANM-121L,
pm 50 3icensees. FAA, Transport Airplane Directorate,

Altworthiness Directives; McDonnell Los Angeles Airt: raft CertificationList of Subjects in to CFR Pari 26 Dougtaa Model DC-10 Series Airplanea Office,3229 East Spring Street, Long
Alcohol abuse, Alcohol testing, and KC-10A (Military) Altplanea Beach, California 9080tr-2425;

Appeals, Chemical testing. Drug abuse, AGENCY: Federal Aviation telephone (310) 988-5238: fax (310),
Drug testing. Employee assistance Administration, DOT, 988-5210.
programs, F,tness for duty, Management AcnoN: Notice of proposed rulamaking sups %EnstNTARY INFORhtaTIoM:
actions, Nuclear power reactors,

(NPRM). Commenta invitedProtection ofinformation, Reporting and
recordkeeping requirements, Sanctions. suwARY: This document proposes the Interested persons are invited to

For the reasons set out in the supersedure of an ex.isting airworthiness participate in the makJng of the
preamble and under the authority of the directive (AD), applicable to McDonnell proposed rule by submitting such
Atomic Energy Act of 1954, as amended. Douglas Model DC-10 series airplanes written data, views, or arguments as
the Energy Reorganization Act of 1974, and KC-10A (military) airplanes, that they may desire. Communications sb
as amended, and 5 U.S.C. 553, the NRC cunently requires the implementation identify the Rules Docket number and
is proposing to adopt the following of a StructuralInspection Document be submitted in triplicate to the addr.ss
amendment to 10 CFR part 26. (SID) program of structuralinspections specified above. All communications

__ _ _ _ _ _
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section 55fb of title 5, United States 2. The title of the information Cornments can also be subrnitted by
Code cellection- Proposed Rule, "10 CFR part telephcos et (202) 395-3064

Any person mey observe meettrgs.or 26: Modif% cation to the Randorn Drug Tb NRC hm Oh is bdaportjons thereof, of advisory panels Test Rate for Ucanece Em loyees". k Shalbo'(.M1) MM132. IA w bith are n to the publk, and may 3. e form number if app cable: Not
i

be permitt to perdcipate in the applicable. Dated at thatMede. Maryland. tb a 14th dey 1

panel's dieevsskms et the discredee of 4. How often the collection is of Marth.1993
|6 panel chatrinan and with the tred On ocmion For the Nuclear Regulatory Cacnintnetor. '

epprosel of the full-time Federal . Who will be required to report: g ,,y 7, w i

"h [a"ccommodationst i berof %** WM/""
due to e disahihte. pleese conted the reports annually A reduction of 50.000 A"" '5'' * "9'"# " ' )
Olk. of Spedal Comtituencies, drug tests and esmodeled records IN N S W 83 M*d m ].a o aal i

National Endowment for b Arta.1100 7. An estimate of the total nuenber of anAmes acos rie>+e |

Pennsylvant.a Avenue.NW., bours needed annually to complete the 1

Washingtoc, DC 20506,202/682-6532 utriment: 10.833 hours of burden i

TTY 202/6&M4 96, at least seven (7) ' n ueUon (an smge M 1% houn of Wh h a h h W a |
days pnor to the meetlngs burden reduction per af te), UUllzatiott Fac11 tty

Further information with reference to 8 An indacatmo of wbedar section'

this meeuna can be obained from Ms. 3504(h). Pubbe law 96-511 apphes: Pursuant io 10 CTR 110.70(b) "Pubbc
hAPP ceble notacs of remipt of an a pbcation

,
Yvonne M. Sabme. Adviscry Committee

8 to CFR part 26 of NRC's lasse t. ale notice that NuclearManeFement 01cer. Natmnal j
Endowment for the Arts. Washingtan. @ahons ',fatnn6hy - latory Commission has received the
DC 20506, or call (202) 6E2-5439. Progra rns. , requires licensees lo owmg request to amand Export

|
authortzad to construd or operate a Uconse XR137. A copy of the
muclear power plant pursuant to Part 50 amendment request is on file lo the l'

"" S* *

r. Panel ru m m 1 to implement 6tawa-for-duty programs Nuclear Regulatory Commisuon's
'

" '" " "'l ' '
to assure that paramnal are ou under Public Document Room localed at 2120in Doc em27 Faled F23-93. 6 45 a=1 b idluence of any substance of 1. SM NW.Jadl@, D.C.

esAmeem w m mentally cr physically iznpatred, to A request for a bee. ring or peution for
retain certain records associated with leeve to intervene sney be filed withtn
the Inanagwnent d dese programs, and 30 days a tar ublicadoo of this nobosNUCLEAR REOlX.ATORY

P f* W in the F Raganeer. Any request forangui6 cant events."A proposedCOMuissJON

Documenta Containing Reporting or amendment to this regulataon would bearing or peution be leave to intervee

Recordkeeping Requirements; Omco permit limnaew to reduce b rendocn dall be W by b requntor or ,

pedtiooer upm the appbcant, the 06cm l

cd Management and Swdpet (OMB), g$d a for
of the General Couneet U.S. Nuclear;

b* maintain b 200 pesant random testing Regdebry hvisem. WesMnpon.55 th uclear -Acmet U S Nuclear Regulatcry rate fbr cetractor arxf vunder .

No f the OMB review of p of the submJttal may be (| ' "F 0 8- 20 0-in formatic . co!Jection inspected or obtained for a fee from 6 '

NRC Pubhc Documsat Room,2120 L la its review of a request to amend a
sukuaArr: The NRC bas recendy Street. NW,(Lower Level) Washington, boenas to expoti a utilitadoo lecibty as
submitted to the OMB kir rinnew the DC 20555. denned in 10 CFR part 110 and noticed
following proposal for the collection of Comroents and questions should be berein, the Commission does ad
infarmauon imder the provis!ons of the direded Io b OMB tvviewer. Ronald evaluete the liestth, se Fety of
Paperwork Raiduajon Ad of 1980 (4 4 Minsk, Office of loformation and environmectal eNets in b redpient
U.S C ciapter 35) Regulatory Affairs (3150-0146), NEOS- nation of b fadlity to be experted The

1. Type of submission. new. rirytnoo, 3019. Office of Management and Budget, laformation enneerning this requed to
or extension. Revaion Washingtoo. DC 20503 amend follows:

NRC ExPonT tact = cst Awochstvf

Ner e of sukarM chet ed
aw car,e recorved an* Deecnpsun Webe End use M

ca'xe new g

Afe cor tostor Eng 01 g3.700.000.000 _._. , 4 t 28 WWt, Amended to enersaae poner to 4tte Wwt Taewert
0 # 73 Ort MO XB137/ Terwan Power (-1350 WWe), hcseese 8 esLe b
C2 '

What Unns, 9600,000.000 to 83.700.000,000, ctienge
Lungmen 1 and sarnee trem Tanwan Nwer Ecneer Unes 7

* end 8 to Towan Power Resear Unha
Lungmen 1 ord 2; ord twAme desc@ tan d
aeme samatree tar amort.|

_ _ __.. _- -______ -_ _ - ___-___-____ _ -
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PDRow/r% Cys. Tay1o UNITED STATES .

i 0 NUCLEAR REGULATORY COMMISSION Sniezek
$ /} '" '

,7,

W ASHIN GT ON. D.C. 20555 IN RESPONSE, PLEASE Thompson
t E REFER TO: M931221B Blaha
%, / tRush

****
December 21, 1993 BShelton

OFFICE OF THE DMeyer
SE CRE T ARY

MEMORANDUM FOR; James M. Taylor
Executive Director for O ations

FROM: Samuel J. Chilk, Secret *

SUBJ ECT: STAFF REQUIREMENTS - AFF ATION/ DISCUSSION
AND VOTE, 11:30 A.M., TUE' CAY, DECEMBER 21,
1993, COMMISSIONERS' CONFERENCE ROOM, ONE
WHITE FLINT NORTH, ROCKVILLE, MARYLAND (OPEN
TO PUBLIC ATTENDANCE (

J. SECY-93-302 - Modifications to Fitness-for-Duty Program
Fequirements Concernino the Random Druc Testino Rate

The Commission, by a 4-0 vote, approved an amendment to its
fitness-for-duty regulations which permits licensees to reduce
the random testing rate for all persons covered by 10 CFR Part 26
to an annual rate equal to 50 percent.

The FRN should be: 1) revised to conform with the attached 1

pages, 2) reviewed by the Rules Review and Directives Branch, )
ADM, for conformity with the requirement of the Federal Register, !
and 3) returned for signature and publication.

-FE DE8- (NRR) (SECY suspense: 12/30/93) 9200240 |

|

Attachments:
As stated I

cc: The Chairman
Commissioner Rogers
Commissioner Remick
Commissioner de Planque
OGC '|
OCA |
Office Directors, Regions, ACRS, ACNW, ASLBP (via E-Mail) !

PDR - Advance
DCS P1-24-

6) ') l % q b/) f I O ,

yg& r - t I



other program elements, and the extent to which tested employees have been

successful in subverting the testing process and avoiding detection.

The NRC does not have sufficient infomation about these or other factors

that may influence testing results to be able to detemine that the decreasing

positive rates reported by licensees are an unqualified indication of FFD

program effectiveness. Nonetheless, the Comission is gratified to observe
the p & Nec otecreas q yos i h ve rex te s,

ontinuing downward tr g in licensee employees' positive random test_

results during the past three years. The recently published HUREG/CR-5758,

Volume 3, " Fitness for Duty in the Nuclear Power Industry: Annual Sumary of

Program Performance Reports," indicates that licensee employees' positive 1

random testing rate in 1 W t=3 3 tlpercent as compared to 0.28 percent in2

afw Have -- -

1990 and 0.22 percent in 1991. TheriqAas been-a orresponding downward trend
|
\

dee m m
-ir. thypositive rates for random testing of contractor and vendor personnel, )

viz., o g percent in 1990, 0.55 percent in 1991, and 0.45 percent in 1992.e

In making its decision, the Comission has considered these testing

results along with the apparent continuing strength of the other elements of

most licensees' FFD programs, the reduced invasion of employees' privacy

interests, and the potential for cost savings. In light of this industry
experience and of these beneficial effects, the Comission has concluded that

it is reasonable at this time to lower the random testing rate for licensee

employees and contractor and vendor personnel to 50 percent. The response to

Coment 4 discusses the Comission's reasons for allowing reduction in the

random testing rate for contractor and vendor personnel.

2. Coment. The random testing rate should be reduced to less than 50
percent.

-6-
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testing rates as positive testing results declined would likely discourage

licensees from adopting lower screening cutoff levels and taking measurrs to

detect attempts by users to avoid detection.

Lastly, a perfomance-based aoproach would require the collection and

analysis of perfomance data to provide the bases for adjustments to the
Such data is not currently collected by the licenses orrandom testing rate.

Previous efforts known to the NRC staff to identify and analyze the
the NRC. f
many candidate perfomance indicators for measuring the effectiveness o

rancem testing have been inconclusive, primarily because of the numerous

Furthemore, assuming that the proper perfomance indicators can -variables.

be developed, it would appear that the collection and analysis of data to

support a performance-based approach would add a considerable administrative

burden to both licensees and the NRC.
For all these reasons and until further experience is gained that would

sucport a perfomance-based approach, the Comission declines to adopt such an
,

approach to setting the random testing rate.

The reduction in the random testing rate should be
4. Coment.

an;1ied to all workers.

Four of the 30 comenters on this issue - three unions and one licensee
;

- supported the Comission's proposal that licensees maintain the 100-percent
Their reasons

randon testing rate for contractor and vendor employees.

included a concern for lack of comitment by contractor employees to
|

aintaining the industry's high drug-free standard and the need for the higher|
1One of

testing rate to provide continued deterrence for contractor employees.
,

- 13 - f

f
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the three unions recomended that long-term contractors should have the same

lower random testing rate as that of licensee employees because test results

of long-t erm contractors and licensee employees have been almost identical.
There were several issues consistently mentioned by those 26 comenters

t for contractor and
who opposed maintaining the 100-percent random testing ra e

There was a general concern for unnecessary inconsistenciesvencor employees.
Comenters recomended that

in random testing rates between Federal agencies.

the NRC program be kept as consistent as possible with programs in ether
These include the 00T programs

f ederally regulated safety-related industries.

that currently require contractors and vendors to be randomly tested at a

50-percent rate.

Various licensees cited the testing results from 1990 and 1991 which, in

their opinion, create no statistically sound rationale for testing contractor

anc vendor employees at a rate different from that of licensee employees.

They argued that, while the contractor / vendor positive testing rate has been
'.

twice that of licensee employees, it is still low enough to make unnecessary

the expenditure of the resources necessary to maintain two separate random

testing pools.
Various comenters noted that contractors and vendors are subject to the

identical access authorization and other FFD program requirements as are
These stringent

licensee employees, including behavioral observation.
obviate the need to keep the contractor / vendor

requirements, in their view,
Some also noted that the deterrent value ofrandoe rate at 100 percent.

ider
random testing is in the act of testing itself and not in what many cons

Some comenters warned that keeping contractors
to be a high rate of testing,

j

and vendors at 100 percent could be construed as discriminatory against thosel

- 14 -
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employees and may be perceived as punitive rather than as a corrective
Two licensees also cited a study of the detection effectiveness of

measure.

nine random testing rates published in NUREG/CR-5784, " Fitness for Duty in the
,

A Review of the First Year of Program Performance and
Nuclear Power Industry:

an Update of the Technical Issues," which indicates that a 100-percent testing
rate is only a little more effective than a 50-percent rate for detecting

occasional drug users.

%sa hou %c. mnWrs arcct e
$b N cd7 sipMed cou< 4J

NRC Response h 5 LM a" clown.sked yead .

Although there is a difference between the positive results of random

testing of licensee employees and those of contractor and vendor employees.Mo
s.hte. rsJoe its W) cde. d h c% gems ha % \ess k e*% ear s. aJ > .r.tr t::tki, as statedq

'

j
'

+ W cf th: , m ;. ,4-+-g e r. : r : ! d ~~ ;
M ile
"'t% J the contractor / vendor random

o
in the response to Comment I above. %

'

C
testing positive rates continue to be ,about twice the rate for licensee '

employees and statistical analysis of th'e data shows that the difference in
-

d
'

proportion between the contractors' and licensees' employees is not explainef
in the rates are

within statistical fluctuations (therefore, differences 9'

statistically significant), the Comission agrees that the absolute numbers of

positive test results of all categories of nuclear power workers are low,
s g

e-
_ *

Therefore, the Commission agrees with those comenters who contend that the
,

I
g

testing results during the past three years do not justify making a < '

!

distinction between these groups insofar as the random testing rate is_

, j

II . -

lower the random testing rate to 50 I, I

m ncerned andN permit its licensees to J ~|However, the Comissiona
--percent for all persons covered by 10 CfR Part 26. f

-

i

'

- 15 -
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will continue to monitor licensee program performance and effectiveness and

will make program adjustments as necessary.

In response to the coments regarding the study of the detection

eff ectiveness of nine random testing rates published in NUREG/CR-5784, the

Comission notes that the study explicitly dealt with only the hypothetical
It did not address their

detection effectiveness of those alternatives.
While it may be that the effectiveness of ;

relative deterrence effectiveness.
a 100-percent random testing rate for deterring occasional drug users could be

|slightly higher than that of a 50-percent rate, the Comission nonetheless
a 50-percent random testing rate will provide sufficientbelieves that j

deterrence to drug and alcohol abuse by contractor and vendor employees,

With respect to commenters' concerns about unnecessary inconsistencies

in random testing rates between federal agencies, the Comission continues to g
d

believe that the random test rate for employees in the nuclear power industry

need not be similar to the rates applied to employees in all, or even most,
1Not all Federal

other Federal agencies or federally mandated programs.

agencies have identical safety concerns or responsibilities.

There should be no difference in the random testing rate
5. Comment.

for certain positions critical to the safe operation of a nuclear power plant.

Seventeen commenters responded to the Commission's question as to

whether certain positions critical to the safe operation of a nuclear power

such as licensed reactor operators, should be excluded from any
plant,

All these comenters recomendedreduction of the random testing rate.
Two licensees stated that treating people in

against such differentiation.

- 16 -
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positions critical to safety differently from other employees could have a
negative effect on the morale, self-image,. and motivation of this group of

Another stated that all plant
highly trained and dedicated specialists.

Therefore, a reduction in the
employees are critical to safe operation.

The potential for added,

random testing rate should apply to all employees.'

record-keeping requirements creating unnecessary burdens for the industry was
In the opinion of one

another reason for not making this distinction.
industry-wide program performance data do not supportcommenter, the 1990-1992

>

testing people in positions critical to safety at a different rate than that
Finally, one licensee cited potential

applied to other licensee employees.

problems getting union agreement to testing this classification of employees
at a higher rate than other licensee personnel subject to the FFD rule.

NRC Response

'
,

The essence and unanimity of these coments -- that licensed operators

anc other employees in positions critical to the safe operation of a nuclear

power plant should not be excluded from a reduction of the random testing rate
;

These particular members of the nuclear power
-- is not surprising.

industry's workforce have collectively demonstrated their dedication to safe
As at least one comenter noted, the

and efficient plant operations.

industry's program performance data for the first three years of operation do

not support differentiating between people in safety-critical positions and
The

other licensee employees insof ar as the rr.ndom testing rate is concerned.

1992 program performance data, for example, show that eighteen of the

industry's approximately- 5,000 licensed operators tested positive for drugs.or

- 17 -
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alcohol or otherwise violated the licensee's FF0 policy; twelve of these were

a result of random testing. When comparing these results to the 461 positive.

random tests administered to the industry workforce, ,

results out of'156,730

the difference in proportion between the licensed operators and the industry

workforce is within statistical fluctuations and the difference in the
.

k eyk - !While the NRC expects X i).positive rates are not statistically di'f:r;rt.
licensees to continue to take action to drive this number of positives down

even further, this record does not merit testing people in these positions at,

Thea rate different from that applied to other licensee employees.
,

i

!

Commission, therefore, concurs with the commenters' recommendation that
-

:

)

certain positions critical to the safe operation of a nuclear power plant,
!

f
such as licensed reactor operators, should not be excluded from a reduction of

the random testing rate."

!

Random testing is expensive and produces false positives.6. Comment. ,

Furthermore, chronic users are able to avoid detection.
!

. i,

Two commenters, a power plant worker and a union, argued against the
|

1.

One of these commenters stated that |
usefulness of continued random testing. l

These cost the industry large
random testing produces false positives.

amounts o' money in settlements and damage the public's perception of
,

,

As additional support for this position, this commenter I

;

licensees fairness.
i

warned that chronic drug abusers are particularly adept' at escaping detect on
The other commenter

from random testing by subverting the testing process.

recommended that random testing be eliminated because it is not effective in.

identifying workers who are impaired at the time urine samples are collected.

- 18 -
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February 18, 1993 Knubel
Bush, NRR
Nyer. ADMorries or ter

ssentrAny Shelton, IRM

i

MEMORANDUM FOR: James M. Taylor
Exec tive Director for Operations

FROM: h muel J. Chilk, Secretary

I' SUIk7ECT: SECY-93-014 - MODIFICATION TO THE RANDOM DRUG
TESTING RATE,

The commission (with all Commissioners agreeing) has approved
publication of the proposed rule in the Federal Reaister With a,

90-day comment period with the changes indicated in the,

attachment. (Suspense: 3/10/93) 9200240

Attachment:
As stated

.

&

cc: The Chairman
Commissioner Rogers
Commissioner Curtiss
Commissioner Remick
Commissioner de Planque
OGC
OIG
Office Directors, Regions, ACRS, ACNW (via E-Mail)
OP, SDBU/CR, ASLBP (via FAX)

SECY NOTE: THIS SRM, SECY-93-014, AND THE VOTE SHEETS OF ALL
COMMISSIONERS WILL BE MADE PUBLICLY AVAILABLE 10
WORKING DAYS FROM THE DATE OF THIS SRM

% e7 Odd /?(os - .~
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The NRC recognizes that not all workers are deterred and that random
4

testing does contribute significantly to the detection of substance abuse by

those few who are not deterred. The workforce may be divided into three

groups concerning the deterrent effect of random testing.

The vast majority of workers do not abuse substances because of any*

of several reasons, usually concerns for health. Random testing does

not influence the behavior of this group. There would be no deterrent

effect.

A small percentage of workers are chronic abusers. Random testing'
*

would have little, if any, influence on this group. There would be no

deterrent effect. Random testing would eventually detect these people.

An unknown percentage of workers are, or could be tempted to be,*

occasional users and may be able to abstain if properly encouraged.

The deterrence effect of random testing would cause them to refrain from

initial use or to modify their behavior if they are occasional users.

Random testing would have the greatest influence on this group.
.

The random testing rate has been an issue with other Federally regulated

or administered random testing programs. The issue is the balancing of

program goals. The optimal random drug testing program is one that maximizes
,

both detection and deterrence of substance abuse while minimizing monetary and
aanne ky% on

social costs (e.g.,3 employee morale). To maximize detection, other factors

remaining constant, it is assumed that more testing will result in more

-6-
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located within a single geographic region, with one prevailing set of'

local drug-use patterns; and

The recently reported rate of substance abuse detected through random(iv) lgudesf e.
testing in the railroad industry isJ rt; M that in the nuclear power

industry (approximately 1 percent as against 0.25 percent for power

reactor licensee employees for the first 2 years).

Taking into account the uncertainties involved and the low rate of

positive tests, the NRC has concluded that lowering the random testing rate

from 100 percent to 50 percent would cause little, if any, decrease in the ,

''

deterrent effect of random testing when applied to licensee employees, and

that the rate of positive random tests for licensee employees is not likely to

However, experiences with random testing gaineil since publicationincrease.

of the rule have shown contractor and vendor employees testing positive at a
Because of.the higher

rate approximately double that for licensee employees.

rate of positive tests for contractor and vendor employees, the NRC is not
See chart.proposing, at this time, to lower the rate for that population.

[1NSERT CHART)
.

In conclusion, the NRC believes that the fitness-for-duty program can be

revised to permit licensees to lower the random testing rate for licensee

employees without significant impact on the overall effectiveness of the

Therefore, the Comission is proposing that i 26.24(a)(2) beprogram.

modified to permit licensees to randomly test their employees at an annual

rate equal to at least 50 percent. This would not preclude licensees from

- II - ;
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/g.. ,4 ct,,'c, Action: Murley, AE38-2
UNITED STATES CyS: Taylor

/' ; NUCLE AR REGULATORY COMMISSION Sniezek PDRcof'
,.

'. $ .'i. wasocioN,o.c rosss Thompson
4f ! Blahas

\, ,/ p r NRR
099tC E Or int

stemt?Aa3 October 20, 1992

MIM FJSD"M FOR ; James M. Taylor
3

Executive Director for C[e rations
FROM: Samuel J. Chilk, Secreta)
SUEJECT:

SECY-92-271 - APPROPRIATE [MNDOM DRUG TESTING
RATE FOR THE NUCLEAR POWER INDUSTRY

The Co=ission (with all Commissioners agreeing) has approved thestaff reco= endation to pursue Option 5. The staff should
prepare a. change to 10 CFR Part 26 for Commission review and
appreval to permit licensees to randomly test their employees at
a rate equal to 50 percent, and maintain the 100 percent randomtesting rate for contractors and vendors.

-( T,04 - ( h;R ) (SECY Suspense: 12/4/92)
Although not objecting to Option 5, as described above,
comissiener de Planque would have preferred to await the results
cf the staff's ongoing reexamination of the justification for
impocing random drug testing on all licensee employees with
unesecrted access to the protected area so as to include in this
rulenaking any amendments to Part 26 the staff might recommend as
a result cf that reexamination. She would also have preferred
that the staff consider whether there are certain positions
critical to the safe operation of a nuclear power plant which
should be excluded from any reduction of the random testing rateas has been suggested.

,

. .

cc: The Chairnan
1Co=issioner Rogers

cc=issioner Curtiss
Co=issioner Remick
Cc =issioner de Plangue
00C
OCAA
OIG

I

SECY 1;Z E: THIS SRM, SECY-92-271, AND THE VOTE SHEETS OF ALL
COMMISSIONERS WILL BE MADE PUBLICLY AVAILABLE 10
WORKING DAYS FROM THE DATE OF THIS SRM<

-} !{ 3 [ 0-? ?.
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RULEMAKING ISSUE
(Affirmation)

November 4, 1993 SECY-93-302

FOR: The Comissioners

FROM: James M. Taylor
Executive Director for Operations

SUBJECT: MODIFICATIONS TO FITNESS-FOR-DUTY PROGRAM REQUIREMENTS
CONCERNING THE RAND 0M DRUG TESTING RATE

PURPOSE:

To obtain Comission approval to publish a final rule that'will reduce the
annual rate of random drug testing of licensee employees.

BACKGROUND:

By staff requirements memorandum, February 18, 1993, the Comission approved
-publication of proposed rulemaking to modify the random drug testing rate as
recommended in SECY-93-014. The proposed rule was published in the Federal
Reaister on March 24, 1993 (58 FR 15810).

DISCUSSION: -

Interested parties were invited to submit comments on the proposed rule by
June 22, 1993. The staff received a total of 40 comment letters in response

'to the notice of proposed rulemaking.
,

Comments were received from 28 licensees, six labor unions, one vendor, the
Nuclear Management and Resources. Council, three from licensed reactor
operators, and one from a private citizen. There was overwhelming support for
the proposed reduction in the annual rate of random testing for licensee

Contact: NOTE: TO BE MADE PUBLICLY AVAILABLE
Loren Bush, NRR WHEN THE FINAL SRM IS MADE
504-2944 AVAILABLE

l
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I

employees; most of the comenters believed that the reduced rate should also
apply to contractors and vendors, and several comenters proposed a flexible

. performance-based rate. There was no support for excluding from any reduction
I in the random testing rate certain positions critical to the safe operation of

a nuclear power plant, such as licensed reactor operators. The staff reviewed
all written coments received and considered them in the preparation of the
amendment to the final fitness-for-duty (FFD) rule. The draft notice for the
Federal Recister (Enclosure 1) contains an analysis of all written coments
and the staff's responses to them.

None of the comenters provided new information or approaches not previously
considered by the staff. The recomendation by NUMARC and eleven licensees
that the random testing rate should be flexible and based on performance was
one example with significant policy implications. A variation of the
flexible, performance-based rate was initially considered by the staff during
development of the FFD rule in 1989 (Coment/ Response 7.4.2 of NUREG-1354,
" Fitness for Duty in the Nuclear Power Industry: Responses to Public
Coments ") . It also was considered by the staff during development of the
current proposed amendment but not offered as an option in SECY-92-271 because
the staff believes such an approach would discourage the initiatives that the
Comission is encouraging in 10 CFR 26.24(b) and in Section 2.1 of Appendix A
to Part 26. For example, using lower cutoff levels, testing for additional
drugs, and special testing of suspect specimens would all increase the
positive rate.

With regard to coments about applying the reduced random testing rate to
contractors and vendors, the staff believes that the pros and cons of the
issue were adequately addressed in SECY-92-271 and the low absolute numbers
claimed by comenters also were recognized and considered (at 58 FR 15812).
However, the staff is recomending that the permission to lower the random
testing rate be applied to all of the work force because the number of
positive test results are low. " Problem workers" are being screened out and
the potential threat to public health and safety posed by contractors and
vendors is generally less than that posed by licensee employees. -

The staff, therefore, believes that the only modification to the proposed
amendment before publishing it as a final rule would be to permit licensees
to reduce the random testing rate to 50 percent per year for all persons
within the scope of 10 CFR Part 26.

COORDINATION:

The Office of the General Counsel has no legal objections to publishing the '

rule.

__________- ______-____-____-____
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RECOMMENDATIONS:

1That the Comission:
|

1. Approve publication of the final amendment to 10 CFR Part 26 as set
forth in the enclosed notice for the Federal Reaister.

I
i

2. If a rule change is approved, certify, to satisfy the requirements of
the Regulatory Flexibility Act, 5 U.S.C. 605(b), that this rule would
not have a significant economic effect on a substantial number of small

ientities. This certification is included in the enclosed notice for the |

Federal Reaistert j

3. {{0JTf: If the rule change is approved:
1

a. The notice of final rulemaking, Enclosure 1, will be published in
the Federal Bagilt.gr to become effective 30 days after its
publication.

b. In accordance wtth 10 CFR Part 51, the staff has prepared an
environmental assessment and a finding of no significant impact that
are included in the notice. The final rule is insignificant from ,

the standpoint of environmental impact.

c. The final rule contains new information collection requirements that
are subject to Office of Management and Budget (OMB) approval.
These provisions of the rule were approved by OMB on June 2, -1993. i

d The staff will inform the Subcomittee on Nuclear Regulation of the
,

Senate Comittee on Environment and Public Works, the Subcomittee
on Energy and Power of the House Comittee on Energy and Comerce,
and the Subcomittee on Energy and the Environment of the House
Interior and Insular Affairs Comittee (Enclosure 3). ,

e. The staff will send copies of the final rule to all affected
licensees and other interested persons following the Comission's
approval for publication of the final rule,

i
1

i
1
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f. The Chief Counsel for Advocacy of the Small Business Administration
will be informed of the certification and the reasons for it as
required by the Regulatory Flexibility.Act.

f,t }W
Ja e M. Taylor
Ex tive Direc or

for Operations

Enclosures:
1. Notice of Final Rulemaking
2. Regulatory Analysis
3. Draft Public Announcement
4. Draft Congressional Letter

Commissioners' comments or consent should be provided directly
to the Office of the Secretary by COB Monday, November 22, 1993.

Commission Staff office comments, if any, should be submitted
to the Commissioners NLT Monday, November 15, 1993,-with an
information copy to the Office of the Secretary. If the paper
is of such a nature that it requires additional review and
comment, the Commissioners and the Secretariat should be apprised.
of when comments may be expected.

This paper is tentatively scheduled for affirmation at an Open
Meeting during the Week of November 22, 1993. Please refer to
the appropriate Weekly Commission Schedule, when published, for
a specific date and time.

DISTRIBUTION:
Commissioners '

OGC
OCAA
OIG
OPA
OCA
OPP
REGIONAL OFFICES
EDO
SECY

l
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NUCLEAR REGULATORY COMMISSION

10 CFR Part 26 ;

|

| RIN 3150-AE38

Modifications to Fitness-For-Duty !
lProgram Requirements
|

j

AGENCY: Nuclear Regulatory Commission.
|
I

|
|

ACTION: Final rule.
i

i

SUMMARY: The Nuclear Regulatory Comission (NRC) is amending its regulations

governing fitness-for-duty (FFD) programs that are applicable to licensees who

are authorized to construct or operate nuclear power reactors and to licensees

authorized to possess, use, or transport formula quantities of strategic
i

| special nuclear material (SSNM). The amendment permits licensees to reduce
!

the random testing rate for all persons covered by 10 CFR Part 26 to an annual
,

rate equal to 50 pere ,t.

| EFFECTIVE DATE: January 1, 1994
I

,

FOR FURTHER INFORMATION CONTACT: Loren L. Bush, Jr., Safeguards Branch,

Division of Radiation Safety and Safeguards, Office of Nuclear Reactor

Regulation, U.S. Nuclear Regulatory Commission, Washington, DC 20555,

! telephone: (301) 504-2944.
|
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Summary of Public Comments

The comment period expired on June 22, 1993. Forty comment letters were

received. Twenty-eight were from power reactor licensees, six from unions,

one from an industry association, one from a vendor, three from licensed

reactor operators, and one from a private citizen. There was overwhelming

support for the proposed reduction in the annual rate of random testing for
!

licensee employees. Most of t!u commenters believed that the reduced rate

also should apply to contractors and vendors, and several commenters proposed

a flexible, performance-based rate. There was no support for excluding from

any reduction in the random testing rate certain positions critical to the

safe operation of a nuclear power plant, such as licensed reactor operators.

A summary of the comments received and the NRC's responses are presented

below.

1. Comment. The random testing rate for licensee employees should be

reduced to 50 percent.

All of the 23 commenters submitting comments on the Commission's

proposed reduction of the random testing rate to 50 percent for licensee

employees supported the proposal. The reason most often expressed was the low

rate of positive random test results experienced by licensee employees,

particularly in comparison with other industries having significant safety

concerns. These commenters believe that this low industry-wide positive rate

justifies the lowering of the random testing rate to 50 percent. Some

commenters stated that a 50-percent rate for licensee employees would make

-3-



. . . - .. . . . - - ..

,

..

*
.

also supported the proposed change because it would l'essen the disruption of

workers lives and reduce the invasion of privacy that random drug testing

creates.

NRC Response

4

. The NRC concurs with those comenters who stated that a 50 percent random

testing rate as applied to licensee employees can be expected to provide

sufficient deterrence to justify lowering the rate at this time. 'It also

agrees with the observation that the access authorization program and other-

FFD program elements, such as policy comunications and awareness. training,

behavioral observation, for-cause testing, employee assistance programs, and

the imposition of strict sanctions for violations of an FFD policy will

continue to deter drug and alcohol abuse by most of the workforce. As some

comenters noted, requiring fewer tests of licensee employees should decrease

the privacy invasion experienced by some employees. It'also should result.in
cost savings across the industry by reducing lost work hours and the number of

tests to be administered.

The Comission recognizes that positive results in the nuclear power

industry's random testing are generally among the lowest of any U.S. industry.

Nonetheless, it realizes that there are many variables that can affect the

-rate.of positive testing results and that relatively low positive test

results, by themselves, are not the only indicator of the effectiveness of a

testing program either on an industry-wide or a licensee program level. Some

L of the variables that could affect the testing results are the propensity of

the population being tested to use drugs and alcohol, the effectiveness of

-5-
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Four commenters recomm9nded that the random testing rate be reduced to

less than 50 percent. The rates they recommended varied from 5 percent to 25

percent. Their central argument was that the random testing rate can be

lowered substantially without threatening the effectiveness of the program.

The very low rates of drug and alcohol positive tests that have been recorded

by the nuclear industry during the first two years of FFD program operations

are the basis for their recommendation. One licensee stated that most chronic

drug users probably have been eliminated and currently there is not a serious

drug or alcohol abuse problem ir, the industry. This commenter and NUMARC also

cited the GA0 study that found that the percentage of positives does not vary

significantly among Federal agency drug testing programs, regardless of what
,

random rate is used. Another licensee emphasized that behavioral observation,

not random testing, is the most potent tool in detecting drug abuse. Another

commenter recommended that the NRC consider further reductions because the

effectiveness of other program elements makes a random rate of even 50 percent

unnecessarily high.

Significant cost savings was given as the most compelling reason to

reduce the random rate below 50 percent. One licensee estimated the industry

would save up to $30 million annually without degradation of the overall
.

program.

NRC Response

As stated in the response to Comment I above, positive random testing

results are not, by themselves, the only indicator of the FFD program's

effectiveness in detecting substance abuse. The NRC does not have sufficient

-7-
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started have been detected or have left, there can be expected to be a

continuing level of intermittent illegal drug use and alcohol abuse among

industry employees; such use is difficult to detect. The Commission concludes

that the low positive random test results do not indicate that there has

ceased to be a drug and alcohol abuse problem and that further reduction in

the random testing rate would not be appropriate at this time.

In response to the commenters' reference to the GA0's observation that

the percentage of positives does not vary significantly among Federal agency

drug testing programs, the NRC notes that the GA0's objective in that report '

was to identify potential cost savings in Federal employee drug testing

programs. Its objective did not include determination of the relative

deterrent values of alternative random testing rates. In accomplishing its

objective, the GA0 properly concentrated on only the costs associated with-

Federal employee drug testing. It did not perform an indepth analysis of the

several variables that influence testing results nor of the very complex

relationship between those variables and the deterrence value of testing.

Such variables would include the inclination for drug or alcohol abuse among

the employees in the various industries in which the Federal testing programs

operate, the extent to which the strength and effectiveness of other, non-

testing program elements, such as drug awareness training, may affect testing

results, and the relative stringency of sanctions imposed by the various

Federal agencies following positive test results. Because the GA0's objective

was to address the cost rather than the deterrence effectiveness of testing,

the NRC does not consider the commenter's reference to the GA0's observation

to be a persuasive argument for reduced random testing rates.

_g_
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recommendation was endorsed by five licensees. Under NUMARC's proposed

approach, the industry would be allowed by regulation to adjust its random

testing rate based on testing results from the previous reporting period. All
licensees would be required to test at a 100-percent random rate if the

industry-wide positive rate were greater than 1.0 percent in the previous

period, at a 50-percent random rate if the positive rate was between 0.50

percent and 1.0 percent, at a 25-percent random rate if the positive rate was

between 0.25 percent and 0.50 percent, and at a 10-percent random rate if the

positive rate was less than 0.25 percent. Two of the eleven licensees

favoring a performance-based testing system provided a generei recommendation

that did not specify whether the random testing rate should be based on the

positive testing results of each individual licensee, or on the results of the
industry as a whole.

The commenters noted various potential advantages of adopting a

performance-based approach to setting the random testing rate. One stated

that adopting such an approach would be consistent with the NRC's initiative

to identify performance-based programs that would be beneficial to the

industry. Another listed cost savings, equity in that each licensee's random

rate would be commensurate with its program performance, and an incentive for

licensees to maximize program conformance with the FFD rule as advantages of
such an approach.

NRC Response

During development of 10 CFR Part 26 in 1989, the Connission considered

a variation of the flexible, performance-based random rate similar to the

- 11 -
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testing rates as positive testing results declined would likely discourage

licensees from adopting lower screening cutoff levels and taking measures to

detect attempts by users to avoid detection.

Lastly, a performance-based approach would require the collection and

analysis of performance data to provide the bases for adjustments to the

random testing rate. Such data is not currently collected by the licensees or

the NRC. Previous efforts known to the NRC staff to identify and analyze the

many candidate performance indicators for measuring the effectiveness of

random testing have been inconclusive, primarily because of the numerous

variables. Furthermore, assuming that the proper performance indicators can

be developed, it would appear that the collection and analysis of data to

support a performance-based approach would add a considerable administrative

burden to both licensees and the NRC.

For all these reasons, the Comission declines to adopt a

performance-based approach to setting the random testing rate.

4. Coment. The reduction in the random testing rate should be

applied to all workers.

'

Four of the 30 comenters on this issue - three unions and one licensee

- supported the Comission's proposal that licensees maintain the 100-percent

random testing rate for contractor and vendor employees. Their reasons

included a concern for lack of comitment by contractor employees to

maintaining the industry's high drug-free standard and the need for the higher

testing rate to provide continued cleterrence for contractor employees. One of

the three unions recomended that long-term contractors should have the same
;

. 13 - !
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measure. Two-licensees also cited a study of the detection effectiveness of_

nine random testing rates published in NUREG/CR-5784, " Fitness for Duty in the

Nuclear Power Industry: A Review of the First Year of Program Performance and

on Update of the. Technical Issues," which indicates that a 100-percent testing

rate is only a little more effective than a 50-percent rate for detecting

occasional drug users.

NRC Response

Although there is a difference between the positive results of random

testing of licensee employees and those of contractor and vendor employees,

there is a general downward trend of the results of random testing, as stated

in the response to Comment I above. Therefore, the NRC agrees with those '

commenters who contend that the testing results during the past three years do

not justify making a distinction between these groups insofar as the random

testing rate is concerned. Although the contractor / vendor random testing

positive rates continue to be about twice-the rate for licensee employees, the

Commission agrees that the actual numbers of positive test results of all

categories of nuclear power workers are low, other program measures such as

more stringent sanctions tend to screen out problem workers, and the potential

threat to public health and safety posed by most contractors and vendors'.is

generally less than that posed by licensee employees because they are usually

working on site only.when the reactor is shut down.

In this same vein, the Commission recognizes'that the percentages of

contractor and vendor ~ positive random testing results are low compared to the
,

percentages of positives in other industries. For example, the

15 --.
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with the random rates required by other Federal agencies in relation to their

public health and safety responsibilities.

5. Comment. There should be no difference in the random testing rate

for certain positions critical to the safe operation of a nuclear power plant.

Seventeen comenters responded to the Comission's question as to

whether certain positions critical to the safe operation of a nuclear power

plant, such as licensed reactor operators, should be excluded from any

reduction of the random testing rate. All these comenters recomended

against such differentiation. Two licensees stated that treating people in

positions critical to safety differently from other employees could have a

negative effect on the morale, self-image, and motivation of this group of

highly trained and dedicated specialists. Another stated that all plant

employees are critical to safe operation. Therefore, a. reduction in the

random testing rate should apply to all employees. The potential for added

record-keeping requirements creating unnecessary burdens for the industry was

another resson for not making this distinction. In the opinion of one

comenter, the 1990-1992 industry-wide program performance data do not support

testing people in positions critical to safety at a different rate than that

applied to other licensee employees. Finally, one licensee cited potential

problems getting union agreement to testing this classification of employees

at a higher rate than other licensee personnel subject to the FFD rule.

- 17 -
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random testing produces false positives. These cost the industry large

amounts of money in settlements and damage the public's perception of

licensees' fairness. As additional support for this position, this commenter

warned that chronic drug abusers are particularly adept at escaping detection

from random testing by subverting the testing process. The other cornenter

recommended that random testing be eliminated because it is not effective in

identifying workers who are impaired at the time urine samples are collected.

For-cause testing, in this commenter's opinion, is more effective because it

more accurately reflects a worker's present ability to perform his/her job at

the time he/she is tested. This commenter also stated that random testing
,

appears to be a means of having the NRC enforce the Controlled Substances Act

which is not the NRC's responsibility.

NRC Response

The Commission has long been well aware of the types of FFD program-

related concerns as addressed by these commenters. During the promulgation of

10 CFR Part 26 in 1989, the Commission fully addressed these and many other

such concerns. (See NUREG-1354, " Fitness for Duty in the Nuclear Power

Industry: Responses to Public Conments.") At that time the NRC concluded,

for example, that licensee FFD programs should be concerned not only with

impairment, but also with worker reliability and trustworthiness. The NRC

believes that any illegal drug use or alcohol abuse by a worker reflects upon

his or her trustworthiness and reliability. Likewise, random testing is not

intended, nor has it ever functioned, as a means to enforce the Controlled

Substances Act. Section 26.29(b) provides that licensees, contractors, and-

- 19 -
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additional administrative and financial burdens would cancel out any savings

resulting from reducing the licensee employee rate to 50 percent. NUMARC
j

stated that the industry would save approximately $4.1 million if the number

of tests of contractor and vendor employees was cut in half.

NRC Response

Some of the coments noted above asserted that separate random testing

j rates for licensee employees and contractors / vendors would create additional

administrative and financial burdens for licensees. Although this issue is

| somewhat moot since the Comission will permit licensees to reduce the random
)
,

testing rate to 50 percent per year for all persons covered by Part 26, the

Commission does not concur that conducting random testing using two random

rates would have caused appreciably higher administrative or operating cos a.

Presumably, most licensees' data bases already distinguish between licensea

employees and contractor / vendor employees subject to testing. Numerous

comenters on the initial rule in 1989 indicated that the workforce population

should be separated so that pennanent employees would not be tested at a much

higher rate to make up for contractors who might not be on site when selected

for testing (see coment/ response 7.4.3 of NUREG-1354). The NRC staff

understands that several licensees have divided their testing population as

permitted by the rule, The number and identity of licensee employees in the

testing pool remains rather constant over time. The number and identity of |
1

( contractor / vendor employees in the testing pool, on the other hand, varies
{t
ii quite considerably over time depending on outages and other operational !

considerations. A licensee may choose to create more than one test population

- 21 -
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Paperwork Reduction Act Statement

This final rule amends information collection requirements that are,

'

subject to the Paperwork Reduction Act of 1980 (44 U.S.C. 3501 et seq.) These

requirements and amendments were approved by the Office of Management and

Budget, approval number 3150-0146.

Since the rule will permit licensees to reduce the random testing rate

for their employees, the resulting reduction in the reporting and

recordkeeping burden is expected to be an average of 223 hours per site,
.

including the time for reviewing instructions, searching existing data

sources, gathering and maintaining the data needed, and completing and

reviewing the collection of information. Send comments regarding this burden

estimate or any other aspect of this collection of information, including.

suggestions for reducing.this burden, to the Information and Records

Management Branch (MNBB-7714), U.S. Nuclear Regulatory Commission, Washington,

DC 20555, and to the Desk Officer, Office of Information and Regulatory

Affairs, NE08-3019 (3150-0146), Office of. Management and Budget, Washington,

DC 20503. ,

*
,

Regulatory Analysis

The NRC has prepared a regulatory analysis for this . regulation. The
,

analysis examines the ~ costs and benefits of the alternatives considered by the-
,

Commission. The ar,alysis is available for inspection in the NRC Public
"

Document Room, 2120 L Street NW (Lower Level), Washington, DC. Single copies
1
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List of Subjects in 10 CFR Part 26

Alcohol abuse, alcohol testing, appeals, chemical testing, drug abuse,

drug testing, employee assistance programs, fitness for duty, hazardous

materials transportation, management actions, nuclear materials, nuclear power

plants and reactors, penalties, protection of information, radiation

protection, reporting and recordkeeping requirements, sanctions, special

nuclear materials.

For the reasons set out in the preamble and under the authority of the

Atomic Energy Act of 1954, as amended, the Energy Reorganization Act of 1974,

as amended, and 5 U.S.C. 553, the NRC is adopting the following amendment to

10 CFR Part 26.

Part 26--Fitness for Duty Programs

1. The authority citation for Part 26 continues to read as follows:
1

Authority: Secs. 53, 81, 103, 104, 107, 161, 68 Stat. 930, 935, 936,

937, 939, 948, as amended (42 U.S.C. 2073, 2111, 2112, 2133, 2134, 2137,
.

2201); secs. 201, 202, 206, 88 Stat. 1242, 1244, 1246, as amended (42 U.S.C.

5841, 5842, 5846).
i

2. In 6 26.24 paragraph (4)(2) is revised to read as follows: |

1

s 26.24 Chemical testing

(a) * * * *

- 25 -
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REGULATORY ANALYSIS OF REVISION
TO RANDOM TESTING RATE:

PART 26 - FITNESS FOR DUTY PROGRAMS
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SUMMARY <

1The Nuclear Regulatory Commission (NRC) is modifying its current Fitness-
ifor-Duty Program requirements. The amendments to 10 CFR Part 26 will apply to j

all licensees authorized to construct or operate a nuclear power reactor, to
possess or use formula quantities of strategic special nuclear material (SSNM) j

)(referred to hereafter as fuel facilities), or to transport formula quantities
of SSNM. The amendments will reduce the random testing rate for all licensee 1

employees and contractor and vendor employees subject to random testing to an ,

annual testing rate of 50 percent. These changes are based on a review of
licensee program performance data, a literature review of detection and
deterrence provided by random testing, and initiatives proposed by the Nuclear {

.

Management and Resources Council (NUMARC). This document contains a '

i regulatory analysis of the rulemaking. The document was prepared according to
| the guidance set forth in Reculatory Analysis Guidelines of the U.S. Nuclear ,

| Reaulatory Commission, NUREG/BR-0058, Revision 1. May 1984.

The change in the random testing rate could reduce the number of
employees identified as using alcohol or drugs in violation of licensees'
fitness-for-duty policies. The potentially small increase in unidentified
users continuing to work should not significantly affect the overall risk to
the general public from plant operations.

Staff estimates that the rule change will result in annual savings of
approximately $66,000 per reactor or nuclear fuel facility conducting offsite
testing, and about $69,000 per reactor conducting onsite testing, or a total
of $7.9 million annual savings for the two industries. The present value of
the rule change assumes an annual discount rate of five percent and an
estimated operating life of twenty-five years. The present value of the rule
change is approximately $977,000 per reactor or nuclear fuel facility
conducting offsite testing and $1,021,000 per reactor conducting onsite
testing. These 25-year savings for the two industries have a present value of
approximately $116.9 million.

.

i

.
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1.0 INTRODUCTION

The Nuclear Regulatory Comission (NRC) is modifying its current
Fitness-for-Duty (FFD) Program requirements. The amendments to 10 CFR Part 26
will apply to all licensees authorized to construct or operate a nuclear power
reactor, to possess or use formula quantities of strategic special nuclear
material (SSNM)(referred to hereafter as fuel facilities), or to transport
formula quantities of SSNM. The amendments will reduce the random testing
rate for all licensee employees and contractor and vendor employees subject to
random testing to an annual testing rate of 50 percent. These changes are
based on a review of licensee program performance data, a review of random
testing rates in other industries, a review of detection and deterrence
provided by random testing, and initiatives proposed by the Nuclear Management
and Resources Council (NUMARC). This document contains a regulatory analysis
of the rulemaking. The document was prepared according to the guidance set
forth in Reculatory Analysis Guidelines of the U.S. Nuclear Reaulatory
Comission, NUREG/BR-0058, Revision 1, May 1984.

1.1 BACKGROUND

The NRC issued FFD regulations on June 7, 1989 (54 FR 24468) applicable
to licensees authorized to operate a nuclear power reactor and holding a
permit to construct or operate a nuclear power plant. Licensee programs
implementing the regulations were required to be in place by January 3,1990.
The regulations require affected licensees to implement fitness-for-duty
programs to reasonably assure that nuclear power personnel are not under the
influence of any substance which can adversely affect the performance of their
duties. The FFD regulations establish chemical testing requirements and
testing standards for the abuse or misuse of alcohol and drugs. Four types of
testing are currently required: (1) pre-access testing; (2) random testing at
an annual testing rate equal to 100 percent of the tested population; (3) for-
cause testing; and (4) follow-up testing.

The NRC has recently amended 10 CFR Part 26 to require licensees that
are authorized to possess, use, ca transport formula quantities of strategic
special nuclear material (SSNM) to institute fitness-for-duty programs similar-
to those in the nuclear power industry (58 FR 31467, June 3, 1993). This
amendment, which becomes effective on November 30, 1993, requires only
licensees that are authorized to possess, use, or transport unirradiated
Category I Material to adopt such programs.

During the original FFD rulemaking process in 1988, the Comission
invited public coment on the rates of random testing that would provide an
acceptable probability of detection and adequate deterrence (53 FR 36795 at i

36796; September 22, 1988). Public coments strongly opposed a proposed 300
'

percent rate. NUMARC and most licensees proposed a 100 percent rate and
recomended that this rate be reevaluated on the basis of utility experience
and then be reduced to 25 percent, if such a change was warranted. As a .

result, the Comission selected an annual random testing rate equal to 100 !
percent of the workforce subject to testing. The Comission also indicated I

that it would consider reducing this rate in the future if it appeared that
industry experience with the existing rate had been positive (54 FR 24468 at
24474; June 7, 1989).

,

|
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1.3 OBJECTIVES OF THE RULEMAKING

The Comission is modifying 10 CFR 26.24(a)(2) to permit random testing
of employees subject to the rule at an annual rate equal to 50 percent of the
workforce subject to testing. The Comission believes that lowering the
random testing rate to 50 percent will achieve the regulatory objective of
establishing a rate that provides adequate detection and deterrence while
being cost-effective.

i
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positive rate went above an established standard. Conversely, a licensee
would be permitted to lower its random testing rate if its positive rate was
below an established standard.

During development of 10 CFR Part 26 in 1989, the Comission considered
a variation of a flexible, performance-based random rate similar to this
approach. (See, for example, the NRC's response to Coment 7.4.2 in NUREG-
1354, " Fitness for Duty in the Nuclear Power Industry: Responses to Public
Comen t s . ") At that time, the Comission rejected a performance-based rate
for various reasons. Positive random testii; results are not the only
indicator of detection and deterrence effectiveness or of overall random
testing program performance. Relatively low positive test rates do not
necessarily indicate that there is not a drug and alcohol abuse problem. Some
users have become adept at avoiding detect' ion, and the use of increasingly
effective subversion techniques may be one reason why random testing results
are decreasing. It is possible, for example, that particular licensees can
experience low or declining positive rudom testing rates due to FFD program
deficiencies. Adopting an approach that allowed such licensees to reduce
their random testing rates as their positive results declined would, in
effect, reward deficient program performance. It would also tend to penalize
licensees that maintain aggressive programs that continue to show relatively
high positive random testing results. Adopting a performance-based approach
would also tend to discourage the initiatives that the Comission is
encouraging in 10 CFR 26.24(b) and in Section 2.1 of Appendix A to Part 26.
For example, to use lower cutoff levels, to test for additional drugs, and to
use special testing of suspect specimens would all increase the positive rate.
Furthermore, the collection and analysis of performance data to support a
performance-based approach, assuming that the proper performance indicators
can be developed, would add a considerable administrative burden to both ,

'

licensees and the NRC. For these reasons, the Comission has decided against
adopting a performance-based random testing rate.

2.4 AWAIT RULEMArsING PENDING FURTHER STUDY

The Comission also considered conducting a study in which the random
testing rate of some licensees would be reduced to 50 percent. The test
result data from these experimental sites would be compared with ,the results !of licensees that would continue a 100 percent testing rate. The experiment !would have to run for at least two years to allow for delayed effects caused

!by adjusted testing rates and to obtain a sufficient number of test results. )The design of +.he study and the analysis of the results would require an
additional year. The Comission also considered conducting an attitudinal |study which would attempt to show worker attitudes toward, and their |
understanding of, random testing. The Comission also considered awaiting and
evaluating the results of the Federal Railroad Administration's test program
(56 FR 22905; May 17, 1991) which is now expected to be completed in late
1993. The Comission decided to proceed with this rulemaking because the
research would have taken several years and would have provided no guarantee
of shedding any further light on the subject of deterrence that would be
useful in the Comission's current attempts to identify an optimal random ,

testing rate.

-5-
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3.2 ESTIMATION OF BENEFITS AND COST SAVINGS

This amendment will result in significant cost savings to licensees due
to reduced costs associated with random testing and with time lost from work.
Based on information reported by nuclear power plant licensees to the NRC and
contained in NUREG/CR-5758, Volumes 1, 2, and 3, a total of 459,291 industry
employees were tested randomly in 1990 through 1992, an average of 153,097
people per year. In addition, there are a total of 1,80
nuclear fuel facilities who will be covered by the rule.p employees at twoUnder a 100
percent testing rate, each reactor / nuclear fuel facility would be expected to
randomly test 1,313 people ({l53,097 tests plus 1,800 tests) divided by (116
reactors plus 2 nuclear fuel facilities}). Under the revised rule, reducing
the random testing rate to 50 percent will result in an average of 657 fewer
random tests annually per reactor / nuclear fugl facility (1,313 tests per
reactor / nuclear fuel facility divided by 2).

The total costs of testing are comprised of three cost categories: the
costs of chemical testing of employee specimens, the employee's time away from
work (productivity costs), and the costs of obtaining and testing blind
performance tests. The estimated cost of testing is based on the following
assumptions:

Based on information available to the NRC staff, 27 sites containing 42-

reactor units currently conduct onsite testing, while the remaining 48
sites containing 74 reactor units send all specimens for offsite
analysis. It is assumed that the two fuel facilities will also send all
specimens for offsite analysis.

All specimens collected from licensee employees at 48 sites (74 reactor.

units) and two nuclear fuel facilities would be sent offsite to a NIDA
laboratory for testing. The average cost of chemical testing by a NIDA -
laboratory is estimated to be $49 per test in 1993 dollars. This cost
includes specimen collection labor; shipping to an offsite laboratory,
init sal screening and, if necessary, confirmatory testing; and reporting
of results to the licensee. NUMARC estimated the cost of testing in
1990 to range between $15 and $100 for off-site testing. However, this
estimatedidnotincludethecostofspecimencollectg*n'g which was
estimated to range between $10 and $115 per specimen.

'I t is assuned that at t $$kN transporters are stbject to either the U.S. Department of Transportation
or U.S. Department of Energy drug and alcohot fitness progrees. This amers* ment will, therefore, have no
effect on the rate of random testing of those employees.

'This analy:Is dc+s not take into accomt cost savings that would be prockred by contractor and verdor
ccapanies rodeing the randcan testIns rate used in their internal testing programs from 100 percent to 50
percent. An uvietermined ruber of tests have been adelnistered annuntly by those programs but have not
been reported in WuaEC/ca 5758. Volumes 1, 2, ard 3. Redmine the nu,ber of those mreported tests by half
mtd produce modest additional cost savings for the industry that are not inctu: led in this analysis.

* Letter to trien K. Grimes, Nac, f rom Thomes E. Tipton, NUM,6Jtc, September 20, 1991.
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presumptive positives to a laboratory for analysis is $49. This
includes shipping, laboratory assessment, and reporting results to the
licensee.

The rule requires licensees with onsite testing programs to send 10-

percent of the negative specimens collected to an offsite laboratory for
analysis as part of their onsite laboratory quality assurance program
([657 tests - 21 tests] x 10% - 64 tests). The estimated cost for
sending onsite facility quality assurance specimens to a laboratory for
analysis is $49. This includes shipping, laboratory assessment, and
reporting results to the licensee.

Licensees will also realize cost savings in reduced labor costs by
reducing the time spent testing employees. Assumptions for labor savings are
as follows:

It takes employees I hour to travel to the collection site, be tested,.

and return to work.

Since the types of job classification affected by the rulemaking would-

vary widely, a standard wage rate of $48.66 per hour including a fringe
benefit multiplier of 2.0 is assumed. This average wage rate was
derived from information presented in NUREG/CR-4627, Abstract 6.3, Table
4.1. The average 1988 base wage rate was $16.56 per hour. With a
multiplier of 2.0 for fringe benefits, the wage rate was $33.12 per
hour. Inflating to 1993 costs using an 8 percent average annual
personnel wage rate increase, the estimated average 1993 utility
employee wage' rate is $48.66 per hour. For purposes of this analysis,
it is assumed that the wage rates at nuclear power plants and the two
fuel facilities are similar.

Licensees' costs of submitting blind performance test specimens to HHS-
certified laboratories, as required by section 2.8(e)(2) of Appendix A to the
rule, will also be decreased by this rule revision. (The rule currently
requires licensees to submit a number of blind performance specimens equal to
10 percent of the total number of specimens collected; a change being proposed
to the Commission would lower this to 5 percent, which is the rate used for
this analysis.) Blind performance costs are treated separately from other
testing costs for purposes of analysis. Blind performance tests can cost $30
to $35 for manufactured specimens, including a master lir' of what the
specimens contain. Other costs associated with blind proriciency testing
include the cost of MR0 review, decoding the master sheet against the test
results reported by the laboratory, and contacting the laboratory when blind
proficiency questions arise or errors are found. Alternatively, licensees
may prefer to prepare their own spiked samples for off-site screening. The
total estimated cost for a blind performance testing specimen prepared by the
licensee is estimated to be about $3, plus the cost of testing, MRO review,
and disposition. Overall, the costs per blind performance specimens may be
expected to range from $50 to $80 per specimen when these factors are

-9- |
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imillion annual savings for the two industries. The present value of the rule
change assumes an annual discount rate of five percent and an estimated
operating life of twenty-five years. The present value of the rule change is

iapproximately $977,000 per reactor and nuclear fuel facility conducting '

offsite testing and $1,021,000 per reactor conducting onsite testing. These
savings for the two industries have a present value of approximately $116.9
million.

3.3 IMPACT ON OTHER REQUIREMENTS

This rule change is not expected to have an impact on other rule
requirements.

,
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NRC AMENDS FITNESS-FOR-DUTY RULE

The Nuclear Regulatory Commission is amending its Fitness-for-Duty rule

which requires licensees to randomly test their employees for substance abuse.

The present requirement calls for random testing at an annual rate of

100 percent of a licensee's work force. As amended, licensees would be

permitted to reduce the annual rate to 50 percent for all workers.

The action is based on the Commission's review of the experiences gained

from its Fitness-for-Duty rule since it first became effective in 1989,

including the fact that the rate of substance abuse detected as a result of

the NRC-mandated program has been low--about 0.33 percent for the power

reactor work force over the past three years.
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DRAFT CONGRESSIONAL LETTER

Dear Mr. Chairman:

The Nuclear Regulatory Commission is amending its Fitness-for-Duty Rule

[10 CFR Part 26, which was published in the Federal Reoister on June' 7,1989

(54 FR 24468)] to permit licensees to reduce the random testing rate for all

persons covered by the rule to 50 percent.

Enclosed for your information is a copy of the amendment to the rule as

approved by the Commission for publication in the Federal Reaister.

Sincerely,

Dennis K. Rathbun, Director
Office of Congressional Affairs

.
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ADDRESSEES *:

The Honorable Joseph Lieberman, Chairman
Subcommittee on Clean Air and Nuclear Regulation
Committee on Environment and Public Works
United States Senate
Washington, DC 20510
cc: Senator Alan Simpson

The Honorable Richard Lehman, Chairman
Subcommittee on Energy and Mineral Resources
Committee on Natural Resources
United States House of Representatives
Washington, DC 20515
cc: Representative Barbara Vucanovich

The Honorable Philip Sharp, Chairman
Subcommittee on Energy and Power
Committee on Energy and Commerce
United States House of Representatives
Washington, DC 20515
cc: Representative Michael Bilirakis

The Honorable Tom Bevill, Chairman
Subcommittee on Energy and Water Development
Committee on Appropriations
United States House of Representatives
Washington, DC 20515
cc: Representative John Myers

The Honorable J. Bennett Johnston, Chairman
Subcommittee on Energy and Water Development
Committee on Appropriations
United States Senate
Washington, DC 20510
cc: Senator Mark 0. Hatfield
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POLICY ISSUE
January 26, 1993 (Notation Vote) sEcy-93-o14

[pqr: The Commissioners

From: James M. Taylor
Executive Director for Operations

Subiect: MODIFICATION TO THE RAND 0M DRUG TESTING RATE

Eurcose: To obtain Commission approval to publish a notice of
proposed rulemaking.

Backaround: SECY-92-271 of August 4, 1992, provided the Commission
with recommendations concerning modifications to the
random drug testing rate for the nuclear power industry.
By a staff requirements memorandum (SRM) dated October 20,

i

1992, the Commission approved the staff's recommended |
course of action (Option 5) and directed the staff to l
prepare an appropriate change to 10 CFR Part 26 that would I

permit licensees to randomly test their employees at a I
rate equal to 50 percent and maintain the 100 percent I
random testing rate for contractors and vendors.

Discussion: As instructed in the SRM, the staff has prepared a
,

proposed amendment to the fitness-For-Duty (FFD) rule for |publication in the Federal Reaister, '

The proposed Federal Reaister notice invites specific
comments as to whether positions critical to the safe
operation of a nuclear power plant should b'e excluded from
the reduction in the random testing rate.

Resource Estimate: Resources to implement this rulemaking are included in the
FY 1992-1996 Five Year Plan, and no additional resources
would be required for its implementation.

NOTE: TO BE MADE PUBLICLY AVAILABLE
WHEN THE FINAL SRM Is MADE
^

Contact:
Loren Bush, NRR
504-2944
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Coordination: The Office of the General Counsel has reviewed this paper
and has no legal objection.

The CRGR has reviewed this paper. All comments have been
addressed and the CRGR agrees with the publication of the
enclosed notice in the Federal Reaister. The ACRS decided
not to review the proposed modification to the rule.

Recommendations: That the Commission:

1. Accrove pubiication of the proposed rule in the
Federal Reaister (Enclosure A) with a 90-day public
comment period.

2. Certify that the proposed rule, if adopted, would not
have a significant economic impact on a substantial
number of small entities. This certification is
included in the enclosed Federal Reoister notice.

3. Note that:

a. in accordance with 10 CFR Part 51, the staff has
determined that the proposed rule i; .ae type of
action described in categorical exclusion 10 CFR
51.22(c)(2). Therefore, neither an environmen-
tal statement nor an environmental assessment
has been prepared for the proposed rule,

b. A draft Regulatory Analysis will be placed in
the NRC Publf: Document Room (Enclosure B).

c. This proposed rule does not amend information
collection requirements.that are subject to the
Paperwork Reduction Act of 1980.

d. The appropriate Congressional Committees will
be informed of the Commission's action
(Enclosure C),

e. A public announcement will be issued
(Enclosure D).

f. The Federal Reoister notice will be distributed
to applicable licensees and other interested
parties.'

1

1

1
!

1



. . . . .

,o' .

'

.

-3-

9 The Chief Counsel for Advocacy of the Small
Business Administration will be informed of the
certification and the reasons for it, as
required by the Regulatory flexibility Act.

1

Schedulina: If scheduled on the Commission agenda, recommend this
paper be considered at an open meeting. No specific
circumstance is known to staff which would require
Commission action by any particular date in the near I

term.

j (WM > l
. - .

James M. Taylor
)ExecutiveDirector,

i for Operations

Enclosures:
A. Federal Reaister Notice of Proposed Rulemaking

iB. Draf t Regulatory Analysis
C. Draft Congressional Letter {
D. Draft Public Announcement

|
; Commissioners' comments or consent should be provided directly! to the Office of the Secretary by COB Wednesday, February 10, 1993.

Co:rmission Staff Office comments, if any, should be submitted to
the Commissioners NLT Wednesday, February 3, 1993, with an infor-
mation capy to the Office of the Secretary. If the paper is of
such a nt:ure that it requires additional review and comment,
the Cor= ssioners and the Secretariat should be apprised of when
comments may be expected.

DISTRIBUTIOH:
Commissioners *
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,



.

.c
.

4

'.

[7590-01)-

NUCLEAR REGULATORY COMMISSION

I
10 CFR Part 26

1

RIN 3150-AE36
,

'

Modifications to Fitness-For-Duty
i

Program Requirements )
|

AGENCY: Nuclear Regulatory Commission.

1

ACTION: Proposed rule. !
|
|

|
SUMMARY: The Nuclear Regulatory Com:,nssion (NRC) proposes to amend its !

l
regulations to modify current Fitness-for-Duty Program (FFD) requirements,

i

-|
The proposed amendments would apply to all licensees authorized to construct

i

or operate a nuclear power reactor pursuant to 10 CFR Part 50. The proposed

rule is intended to permit licensees to reduce the random testing rate for !

licensee employees but maintain the 100 percent random testing rate for

contractor and vender employees.

1

DATE: The comment period expires (insert date 90 days from date of !
!

publication in the Federal Register). Comments received after this date will j
1

be considered if it is practical to do so, but the Commission is able to
1

assure consideration only for comments received on or before this date. -|
|

l

l

!

.
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ADDRESSES: Mail comments to: The Secretary of the Commission, U.S. Nuclear

Regulatory Commission, Washington, DC 20555, ATTN: Docketing and Service.

Branch.

Deliver comments to: One White Flint North,11555 Rockville Pike,

Rockville, Maryland between 7:30 am and 4:15 pm on Federal workdays.;

Copies of SECY-92-271, the draf t regulatory analysis, and the comments

received may be examined at: the NRC Public Document Room, 2120 L Street NW.

(Lower Level), Washington, DC.

Copies of NUREG/CR-5758 (Volumes 1 and 2) and NUREG/CR-5784 may be

purchased from the Superintendent of Documents, U.S. Government Printing

Office, P.O. Box 37082, Washington, DC 20013-7082. Copies are also available -;

from the National Technical Information Service, 5282 Port Royal Road, ,

Springfield, VA 22161. A copy is available for inspection and/or copying for

a fee in the NRC Public Document Room, 2120 L Street NW. (Lower level),

Washington, DC.

FOR FURTHER INFORMATION CONTACT: Loren L. Bush, Jr., Reactor Safeguards
J

Branch, Division of Radiation Safety and Safeguards, Office of Nuclear Reactor

Regulation, U.S. Nuclear Regulatory Commission, Washington, DC 20555,

telephone: (301) 504-2944.

I

!
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SUPPLEMENTARY INFORMATION:

Background

The NRC is proposing to amend its regulations governing " fitness-for-

Duty Programs," as part of its continuing effort to improve its regulations.

The NRC has reviewed experiences gained since publication of the current

rule on June 7,1989 (54 FR 24468) and implementation by power reactor

licensees on January 3, 1990. The NRC has determined that it is appropriate

to permit a reduction in the random testing rate for utility employees but

maintain the 100 percent random testing rate for contractors and vendors.

During the FF0 rulemaking process, the NRC had specifically invited the

public to comment on the rates of random testing (53 FR 36795 at 36796;

September 22, 1988). Public comments strongly opposed a proposed 300 percent

rate; the Nuclear Management and Resources Council (NUMARC) and most licensees

proposed a 100 percent rate. These commenters also recommended that this rate

be reevaluated on the basis of utility experience and be reduced ta 25

percent, if warranted (54 FR 24468 at 24472; June 7, 1989). As a result, the

Comission indicated that it would. consider reducing testing rates after

several years if it obtained information that experience in the industry with

the existing rate had been positive (54 FR 24468 at 24474; June 7, 1989). On

November 7, 1991, the Commission directed the staff to report on work that has

been done on the deterrent effect of different testing rates with

recommendations of the applicability of the work to the nuclear industry.

-3-
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SECY-92-271 informed the Commission that no research exists that directly

addresses the issue of whether reducing the random testing rate affects the

deterrent effect of drug testing and presented options for consideration by

the Commission. On October 20, 1992, the Commission instructed the staff'to

prepare a change to 10 CFR Part 26 that would permit licensees to randomly

test their employees at a rate equal to 50 percent.

Discussion

The purpose of random testing was discussed in the Federal Register in

the Commission's notice of proposed rulemaking published on September 22, 1988

(53 FR 36795 at 36810). An extract of that discussion follows:

"The purpose of random (unannounced) testing is to provide

reasonable assurance that employees are fit for duty by

identifying current drug users and by deterring drug users

from further use or potential users from initial use. The

frequency with which an individual is tested is relevant

to both the identification and deterrence goals of the

drug testing program. Generally, the more frequent the

testing, the greater the deterrent effect and the better

the detection capabilities. However, very frequent

testing may result in unacceptable economic or social

costs. Although there is no research upon which the

testing frequency may be based, it seems reasonable to

assume that:

-4-
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Any-form of unannounced testing*

would~ provide some level of deterrence.

There would be little deterrent if*

the testing dates were predictable and the

drug user knew he was not immediately
,

susceptible to another test.

Testing each day would provide more.

of a deterrent than testing once each week

or month, especially if the daily activity

was highly visible.

Deterrence is related to either the*

actual or perceived probability of

detection.

The actual probability of detection*

is related to the type of drug, dose,

frequency of use,. rate of metabolism and

excretion from the body, and the frequency

of testing.

The perceived probability of*

,

detection is related to the frequency of

testing, the " publicity" given positive

findings and banctions impcsed, and the

abuser's knowledge of the rate of

metabolism and actual probability of

detection."

-5-
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The NRC recognizes that not all workers are deterred and thst random

1

testing does contribute significantly to the detection of substance abuse by _|
|

those few who are not deterred. The workforce may be divided into three j

groups concerning the deterrent effect of random testing.

The vast majority of workers do not abuse substances because of any*

of several reasons, usually concerns for health. Random testing does

not influence the behavior of this group. There would be no deterrent

effect.

A small percentage of workers are chronic abusers. Random testing*

would have little, if any,-influence on this group. There would be no

deterrent effect. Random testing would eventually detect these people.

An unknown percentage of workers are, or could be tempted to be,*

occasional users and may be able to abstain if properly encouraged.

The-deterrence effect of random testing would cause them to refrain from

initial use or to modify their behavior if they are occasional users.

Random testing would have the greatest influence on this groep.
.

The random testing rate has been an issue with other Federally regulated

or administered random testing programs. The issue is the balancing of

program goals. The optimal random drug testing program is one that maximizes

both detection and deterrence of substance abuse while minimizing monetary and

social costs (e.g., employee morale). To maximize detection, other factors

remaining constant, it is assumed that more testing will result in more

-6-
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detection. In maximizing deterrence, random testing rates have been

influenced by assumptions that the probability of being selected for testing

would have a deterrent effect and that the higher the testing rate the greater

the deterrent effect (although the incremental deterrent effect would likely
i diminish as test rates increase). These assumptions are based on both

intuition and earlier efforts by the Department of Defense that indicated a

greater deterrent effect at higher random testing rates. In minimizing

monetary and social costs when establishing a minimum random testing rate,

factors such as the level of intrusion on an individual's privacy and the

incremental costs of additional testing are considered. In attempting to

establish optimal testing rates that are reasonable and consistent with each

agency's unique needs, Federal agencies have established programs with random

testing rates that vary from 4 percent to 200 percent.

Perceptions of risk are believed to play a large role in deterring

substance abuse. For example, from studies of drunk driving and deterrence

measures, researchers conclude that the risk of incurring strong sanctions

appears to have a strong deterrent effect on substance abuse. In addition,

research on human decisionmaking and risk assessment suggests that an

individual's perceptions of the risk of being tested and the ri'k of drug uses

being detected are not based on rational calculations of probabilities alone.
,

Individuals tend to overestimate the likelihood of low probability events

(being selected for testing) and tend to incorporate into their decisionmaking

the information that is most easily recalled.

.

-7
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Deterrence is believed to be a function of the perceived risk of being

detected, the severity of the sanction, and the swiftness with which it is

applied compared with the gratification derived from the illicit behavior.

Several conclusions may be drawn from review of the available literature:

(1) The deterrent effect of random drug and alcohol testing programs may

not be sensitive to incremental adjustments in random test rates. While

random testing remains critical in deterring drug abuse, it is only one of the

forces acting to deter drug use. Other important factors include the elements

of a broadbrush program (e.g., awareness training, pre-access and for-cause

testing, behavioral observation, counseling, and removals) as well as

organizational and workforce demographic factors and drug-specific factors.

(2) Assuming equal testing rates and procedures, there will be a greater

deterrent effect when the risks of drug abuse--including the probability of

detection--are well understood than when they are not.

(3) Some users will remain undeterred. Based on the findings of the

military and research on drunk drivers, some part of the population continues

to abuse drugs or alcohol even when detection and sanctions are' highly

certain. Regardless of the random testing rate, some users may not cease

their drug use under any condition. Thus, other program elements, such as

behavioral observation, for-cause testing, and employee assistance programs,

are important to provide additional assurances to detect and remove chronic

drug abusers from the workforce. However, a higher random testing rate would

more rapidly detect these undeterred users (see Appendix C to NUREG/CR-5784).

_g-
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Studies on random testing have found that higher testing and discharge

rates may result in higher overall detection of drug abuse in the workforce

(see Durbin, et al., 1991)' In terms of deterrence, continued drug use by.

identified users has been shown to be a substantial factor in overall drug use

rates, suggesting that a substantial number of those testing positive for

drugs are not deterred (Osborn & Sokolov,1990; Stoloff,1985).

The NRC considered several alternatives in determining the appropriate

random drug testing rate for the nuclear power industry. The NRC considered
i

conducting a study that would reduce the random testing rate of some licensees '

to 50 percent (experimental sites) and analyze that data against the data of

licensees who would continue a 100 percent testing rate (control sites). The

experiment would have to run for several years to allow for delayed effects

caused by adjusted testing rates and to obtain a sufficient number of test

results. The design of the study and the analysis of the results would have

taken an additional year. The NRC has decided not to conduct such a study
,

l
because: (i) the relatively long period of time required to collect and '

analyze the data would delay the Commission's action on this issue, and (ii)
I

variables from site to site could mask any statistical differences between

data from two test groups in the small absolute number of expected positive

tests.

|
The NRC considered conducting an attitudinal study which would attempt

to show worker attitudes toward, and their understanding of, random testing. j

It was hoped that this study would provide a better understanding of how this
'

I

particular component of the FFD program deters substance abuse and would help ]
,

|

{|
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determine whether the perceived deterrent effect varies as the rate of random

testing varies. The NRC has decided not to conduct this study because: |

(i) the appreciable time that would be required to design and administer the

survey and obtain OMB approval would delay the Commission's action on the

issue, (ii) the study would tap worker attitudes rather than their behavior,
i

and (iii) the results of the survey, by themselves, would not provide a solid '

basis for changes in the random testing rate. I

The NRC also considered awaiting and evaluating the results of the
|

Federal Railroad Administration's test program (56 FR 22905; May 17,1991)

which is now expected to be completed in late 1993. The NRC has decided not

to await the results of this study because several factors may limit the

application of the study to the nuclear industry:
|

(i) The railroad industry has fewer units (i.e., there are fewer carriers

than there are utilities) and more employees per unit than the nuclear

power industry;

1
'

(ii) The flexibility provided in Part 26 regarding cutoff levels, sanctions,

and so forth suggests a potential for substantial variability of the |

deterrent effects within the nuclear power industry;

|
|

(iii) A rail line's employees are located across the country and, thus, are

subject to a range of local drug-use patterns and contexts. By

contrast, the employees of a particular nuclear power plant tend to be !

- 10 -
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located within a single geographic region, with one prevailing set of

local drug-use patterns; and

(iv) The recently reported rate of substance abuse _ detected through random '

testing in the railroad industry is triple that in the nuclear power

industry (approximately 1 percent as against 0.25 percent for power

reactor licensee employees for the first 2 years).

Taking into account the uncertainties involved and the low rate of

positive tests, the NRC has concluded that lowering the random testing rate

from 100 percent to 50 percent would cause little, if any, decrease in the

deterrent effect of random testing when applied to licensee employees, and
I

that the rate of positive random tests for licensee employees is not likely to

increase. However, experiences with random testing gained since publication

of the rule have shown contractor and vendor employees testing positive at a

rate approximately double that for licensee employees. Bucause of the higher

rate of positive tests for contractor and vendor employees. the NRC is not j

proposing, at this time, to lower the rate for that population. See chart.
1

[INSERTCHART]
'

!

in conclusion, the NRC believes that the fitness-for-duty program can be

revised to permit licensees to lower the random testing rate for licensee

employees without significant impact on the overall effectiveness of the l

program. Therefore, the Commission is proposing that 5 26.24(a)(2) be

modified to permit licensees to randomly test their employees at an annual ;

rate equal to at least 50 percent. This would not preclude licensees from

- 11 -
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1990 1991 2-Year Totals 2-Year
# Tests /# Positive # Tests /# Positive # Tests /# Positive Positive Rate

long-Term
Contractors / Vendors 8,910/044 7,500/023 16,410/067 0.41%

Short-Term
Contractors / Vendors 39,596/229 45,277/267 84,873/496 0.58%

All

Contractors / Vendors 48,506/273 52,777/290 101,283/563 0.56%*

Licensee Employees 100,237/277 101,041/220 201,278/497 0.25%**

*The range for contractor employees during CY 1991 was between 0% and 1.53%,
with 7-sites having rates greater than 1.0%.

**The range for licensee employees during CY 1991 was between 0% and 0.87%,
with 5 sites having rates higher than 0.5%.

.
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testing the employee workforce, or portions thereof, at a higher rate. .For

the present, the minimum rate of testing for contractor and vendor employees,

whether.under the licensee's program or an approved contractor or vendor

f program will remain at 100 percent. The NRC will continue to monitor

implementation of the rule and will modify the rule in response to industry

experience, advances in technology, or other considerations to ensure that the

rule is achieving the general performance objectives set forth in 10 CFR

26.10.

|
t

Assuming that the deterrent effect of the 50 percent random testing rate

were to be about the same as that for a 100 percent rate, the proposed rule

could result in a reduction in the number of cases of drug and alcohol use by

licensee employees detected each year through random testing. Recognizing

thi.s potential reduction in individuals being detected, the NRC'is

specifically interested in comments as to whether certain positions critical

to the safe operation of a nuclear power plant, such as licensed reactor

operators, should be excluded from any reduction of the random testing rate.
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Environmental Impact: Categorical Exclusion

The NRC has determine that this proposed rule is the type of action

described in categorical exclusion 10 CFR 51.22(c)(2). Therefore, neither an

environmental impact statement nor an environmental assessment has been

prepared for this proposed rule.

Paperwork Reduction Act Statement

This proposed rule amends information collection requirements that are

subject to the Paperwork Reduction Act of 1980 (44 U.S.C. 3501'et seq.). This

rule has been submitted to the Office of Management and Budget for review and

approval of the paperwork requirements.

Since the proposed rule would reduce the random drug testing rate for

licensee employees from 100 percent to 50 percent, public reporting and

recordkeeping burden for the collection of information is expected to be

- 13 -
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reduced. The resulting reduction in burden is estimated to average 146 hours

per site, including the time for reviewing instructions, searching existing

data sources, gathering and maintaining the data needed, and completing and

reviewing the collection of information. Send comments regarding the

estimated burden reduction or any other aspect of this collection of

information, including suggestions for further reducing _ reporting burden, to

the Information and Records Management Branch (MNBB-7714), U.S. Nuclear

Regulatory Commission, Washington, DC 20555; and to the Desk Officer, Office

of Information and Regulatory Af fairs, NE0B-3019, (3150-0146), Office of

Management and Budget, Washington, DC 20503.

Regulatory Analysis

The Commission has prepared a draft regulatory analysis on this proposed

rule. The analysis examines the benefits, cost savings, and costs of the

alternatives considered by the Commission. The' draft analysis is available

for a fee at the NRC Public Document Room, 2120 L Street NW. (Lower Level),

Washington, DC. Single copies may be obtained by writing to the U.S. Nuclear

Regulatory Commission, Washington, DC 20555. Single copies of the analysis

may be obtained from Loren L. Bush, Jr., Office of Nuclear Reactor Regn1ation,

U.S. Nuclear Regulatory Commission, Washington, DC 20555.

The Commission requests public comment on the draft regulatory analysis.

Comments on the draft analysis may be submitted to the NRC as indicated under

the ADDRESSES heading.

- 14 -

- ._ __.



__ .

!. .

'

,

Regulatory Flexibility Act Certification l

l

l

!

In accordance with the Regulatory Flexibility Act of 1980 (5 U.S.C.
~

605(b)), the Commission certifies that this rule will not have~a significant
1economic impact on a substantial number of small entities. This proposed rule

affects only the licensing and operation of nuclear power plants and

activities associated with the possession or transportation of Category I
material. The companies that own these plants do not fall within the scope of

the definition of "small entities" set forth in the Regulatory Flexibility Act '

or the Small Business Size Standards issued by the Small Business

Administration in 13 CFR Part 121.

Backfit Analysis

The NRC has determined that the backfit rule, 10 CFR 50.109, does not

apply to this proposed rule, and therefore, that a backfit analysis is not

required for this proposed rule, because these amendments do not impose more

stringent safety requirements on 10 CFR Part 50 licensees.

List of Subjects in 10 CFR Part 26 '

Alcohol abuse, Alcohol testing, Appeals, Chemical testing, Drug abuse,

Drug testing, Employee assistance programs, Fitness for duty, Management

actions, Nuclear power reactors, Protection of information, Reporting and

recordkeeping requirements, Sanctions.

- 15 -
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For the reasons set out in the preamble and under the authority of the

Atomic Energy Act of 1954, as amended, the Energy Reorganization Act of 1974,

as amended, and 5 U.S.C. 553, the NRC is proposing to adopt the following

amendment to 10 CFR Part 26.

PART 26 - FITNESS FOR DUTY PROGRAMS

1. The authority citation for Part 26 continues to read as follows:

Authority: Secs. 53, 81, 103, 104, 107, 161, 68 Stat. 930, 935, 936,

937, 939, 948, as amended (42 U.S.C. 2073, 2111, 2112, 2133, 2134, 2137,

2201); secs. 201, 202, 206, 88 Stat. 1242, 1244, 1246, as amended (42 U.S.C.

5841, 5842, 5846).

2. In 6 26.24, paragraph (a)(2) is revised to read as follows:

$ 26.24 Chemical Testing.

(a) * * *
,

(2) Unannounced drug and alcohol tests imposed in a statistically random

and unpredictable manner so that all persons in the population subject to '

testing have an equal probability of being selected and tested. The tests

must be administered so that a person completing a test is immediately

eligible for another unannounced test. As a minimum, tests must.be

administered on.a nominal weekly frequency and at various times during the-

- 16 -
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day. Random testing of contractor and vendor employees must be conducted at

,

an annual rate equal to at least 100 percent of that workforce. Random

testing of licensee employees must be conducted at an annual rate equal to at

least 50 percent of that workforce.
.

. . . . .

Dated at Rockville, Maryland, this day of , 1993.

For the Nuclear Regulatory Commission.

,

~

Samuel J. Chilk,

Secretary of the Commission.

.

..

!
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SUMMARY
4

The Nuclear Regulatory Commission (NRC) proposes to-modify its' current'
Fitness-for-Duty' Program requirements. The proposed amendments of 10 CFR.Part
26 would apply to all licensees authorized to construct or operate a nuclear
power reactor. The amendments would reduce the random testing rate for
licensee utility employees to an annual. testing rate of 50 percent but y

maintain the 100 percent random testing rate for contractors and vendors.
These proposed changes are based or, a review of licensee program performance
data, a literature review of detection and deterrence provided by random. ,

testing, and initiatives proposed by the Nuclear Management and Resources
Council (NUMARC). This document contains a regulatory analysis of the
proposed rulemaking. The document was prepared according to the guidance set
forth in Reaulatory Analysis Guidelines of the U.S. Nuclear Reculatory

Commission, NUREG/BR-0058, Revision 1, May 1984.

The change in the random testing rate could reduce the number of
licensee employees identified as using alcohol or drugs in violation of. a
licensee's fitness-for-duty policy, the potentially small increase in
unidentified users continuing to work should not significantly affect the
overall risk to the general public from plant operations.

Staff estimate that the proposed rule change would result in annual .
s'avings of approximately $41,000 per reactor conducting offsite testing : and
about $44,000 per reactor conducting onsite testing, or $4.9 million annual
savings industrywide. The present value of the proposed rule change assumes
an annual discount rate of five percent and an estimated operating life of
twenty-five years. The present value of the proposed rule change:is1
approximately $607,000 per reactor conducting offsite testing'and.5651,000 per.
reactor conducting onsite testing. The industrywide savings have.a present
value of approximately $72.5 million.
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1.0 INTRODUCTION

The Nuclear Regulatory Commission (NRC) proposes to modify its current-
Fitness-for-Duty (FFD) Program requirements. The proposed amendments to 10
CFR Part 26 would apply to all licensees authorized to construct or operate a
nuclear power reactor. The amendments would reduce the random testing rate
for licensee utility employees to an annual testing rate of 50 percent but
maintain the 100 percent random testing rate for contractors and vendors.
These proposed changes are based on a review of licensee program performance
data, a review'of random testing rates in other industries, a review of
detection and deterrence provided by random testing, and initiatives proposed
by the Nuclear Management and Resources Council (NUMARC). This document
contains a regulatory analysis of the proposed rulemaking. The document was
prepared according to the guidance set forth in Reculatory Analysis Guidelines
of the U.S. Nuclear Reaulatory Commission, NUREG/BR-0058, Revision 1, May
1984.

I
1.1 BACKGROUND

'

The NRC issued FFD regulations on June 7, 1989 (54 FR 24468) applicable
to licensees authorized to operate a nuclear power reactor and holding a
permit to construct or operate a nuclear power plant. Licensee programs
implementing the regulations were required to be in place by January 3, 1990. !

The regulations require affected licensees to implement fitness-for-duty
programs to reasonably assure that nuclear power personnel are not under the
influence of any substance which can adversely affect the performance of their
duties. The FFD regulations establish chemical testing requirements and
testing standards for the abuse or misuse of alcohol and drugs. Four types of
testing are currently required: (1) pre-access testing; (2) random testing at
an annual testing rate equal to 100 percent of the tested population; (3) for-
cause testing; and (4) follow-up testing.

During the FFD rulemaking process in 1988, the Comission invited public
comment on the rates of random testing that would provide an acceptable
probability of detection and adequate deterrence (53 FR 36795 at 36796;
September 22,1988). Public comments strongly opposed a propospd 300 percent
rate. NUMARC and most licensees proposed a 100 percent rate and recomended
that this rate be reevaluated on the basis of utility experience and then be
reduced to 25 percent, if such a change was warranted. As a result, the
Comission selected an annual random testing rate equal to 100 percent of the
workforce subject to testing. The Commission also indicated that it would
consider reducing this rate in the future if it appeared that industry
experience with the existing rate had been positive (54 FR 24468 at 24474;
June 7, 1989).

On November 7, 1991, the Commission directed the staff to report on
research into the deterrent effect of different testing rates and to present
recommendations of the applicability of such work to the nuclear industry.
SECY-92-271 informed the Commission that no research exists that directly-
addresses the issue of whether reducing the random testing rate would affect
the deterrent effect of drug testing.
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1.2 STATEMENT OF THE PROBLEM

The purpose of random testing is to assure that nuclear power plant
workers are fit for duty by identifying current drug users, deterring drug
users from further use, and deterring potential users from initial use.

Licensee program performance to date suggests that the rule has been
effective in detecting and removing employees who violate the fitness-for-duty
policy. As reported in NUREG/CR-5758, Volumes 1 and 2, in 1990, 148,743
random tests were conducted in the industry with an overall positive random
test rate of 0.37 percent, or a total of 550 violations for drug or alcohol
abuse. In 1991, 153,818 random tests were conducted in the industry with an
overall positive random test rate of 0.33 percent, or a total of 510
violations for drug or alcohol abuse.

As reported by NUMARC in a letter from T. E. Tipton to B. L. Grimes
dated September 20, 1991, the total lost productivity cost for 1990 was an
estimated 56,300,000 (an average of $55,000 per reactor unit). Half of this
lost productivity cost would be saved if the random testing rate was reduced
to 50 percent for all licensee employees and contractors. With a 50 percent
testing rate, annual savings due to reduced FFD program operating costs and
reduced productivity losses would amount to about $100,000 per unit, an
industry savings of about $12 million. Licensee employee positive rates have
been relatively low. In 1990, 0.28 percent out random tests administered by
licensees were positive. Contractor employees had twice the violation rate as
licensee employees (0.56 percent were positive). Similarly, in 1991 positive
random testing rates for licensee employees and contractors were 0.22 percent
and 0.55 percent, respectively. Staff believes the cost savings associated
with lowering the random testing rate for licensee employees could be
substantial.

1.3 OBJECTIVES OF THE PROPOSED RULEMAKING

The Commission proposes that 10 CFR 26.24(a)(2) be modified to permit
licensees to randomly test their employees at an annual rate equal to 50
percent. The 100 percent random testing rate would be maintained for
contractors and vendors. The Commission believes that lowering the random
testing rate for licensee employees to 50 percent would achieve the regulatory
objective of establishing a rate that provides adequate detection and
deterrence while being cost-effective.

2
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2.0 REASONABLE ALTERNATWES FOR MEETING
TIE REGULATORY OBJECTIVE .

1

This section discusses the reasonable alternatives considered for.
meeting the regulatory objective identified in Section 1.3.

2.1 TAKE NO ACTION

One alternative to the proposed amendment would be to take no action.
The current 100 percent testing rate for licensee employees would be
maintained. This would be expected to result in detection levels similar to

3those found in the first two years of program performance. Any' cost savings 1

resulting from the proposed rule change would be foregone. '

,

2.2 AWAIT RULEMAKING PENDING FURTHER STUDY !

The Commission considered conducting a study in which the random testing
rate of some licensees would be reduced to 50 percent. The test result data-
from these experimental sites would be compared with the results of licensees
that would continue a 100 percent testing rate. The experiment would have to
run for at least two years to allow for delayed effects caused by adjusted
testing rates and to obtain a sufficient number of test.results. The design
of the study and the analysis of the results would have taken an additional
year. The Commission also considered conducting an attitudinal study which
would attempt to show worker attitudes toward, and their understanding of,
random testing. The. Commission also considered awaiting and evaluating the
results of the Federal Railroad Administration's test program (56 FR 22905;

.

'-

May 17, 1991) which is now expected to be completed in late 1993.: The.
: Commission decided to proceed with this rulemaking because the research would ;'

have taken several years and would.have provided no guarantee of shedding any Ifurther light on the subject of deterrence that would be useful in the '

l

Commission's attempts to identify an optimal random testing rate.
'
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3.0 CONSEQUENCES

This section discusses the benefits, cost savings, and costs that may
result from the implementation of the proposed rulemaking.

3.1 ESTIMATION Of SAFETY-RELATED IMPACTS

Random testing, like the many other elements of licensee fitness-for-
duty programs, is intended to achieve the three general performance objectives
of those programs. As discussed in the Commission's notice of proposed
rulemaking, random urinalysis testing has two purposes: detecting current
drug users and deterring drug users from further use or potential users from
initial use (53 FR 36795 at 36810; September 22, 1988). While this proposed
reduction of the random testing rate could result in h er drug and alcohol
abusers being detected, this change would have lit'.ie effect on the overall
effectiveness of licensee programs,

While intuition would indicate that lowering the random testing rate
'

would tend to lower the deterrence value of random testing somewhat, a review
of the literature on such deterrence effects makes clear the difficulty of
accurately measuring or predicting such a decline. Deterrence is thought to
be a function of the perceived risk of being detected, the severity of the
sanctions involved, and the swiftness with which sanctions are applied as
compared with the gratification derived from the illicit behavior. While
these factors may directly affect the deterrence value of random testing, many
other factors also influence people's attitudes toward drug and alcohol abuse.
These include national drug use patterns; attitudes concerning health, safety,
and employment risks of drug abuse; workforce demographic factors; and the
effectiveness of unique fitness-for-duty program elements such as awareness
training, pre-employment testing, for-cause testing, and measures to prevent
subversion of the testing procedures. Because random testing is only one of
the many factors influencing individuals' drug or alcohol use proclivities, it
can be concluded that lowering the random testing rate to 50 percent for
licensee employees will not cause a substantial decrease in the deterrence
value of licensees' random testing programs for that segment of the workforce.
(For further discussion regarding random testing rates and deterrence, see
SECY-92-271.)

.

Lowering the random testing rate could result in fewer fitness-for-duty
violations being detected as a result of random testing. Based on experience
with licensee implementation of fitness-for-duty programs and in consideration
of the many elements of the program, reduction in the testing rate (for
licensee employees only) will have little impact on the overall effectiveness -
of licensees' fitness-for-duty programs. It is anticipated that such a
reduction in the testing rate will not have much, if any, effect on the .
deterrent aspect of random testing. The potential reduction in the number of
licensee employees identified annually as a result of a reducted testing rate
should have no significant impact on the effectiveness of Part 26 programs.

4
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3.2 ESTIMATION OF BENEFITS AND COST SAVINGS
'

,

The proposed amendment would result in significant cost savings to
licensees due to reduced costs associated with testing of licensee employees
and with time lost from work. Based on information reported by licensees to
the NRC and contained in NUREG/CR-5758, Volumes 1 and 2, a total of 201,278
licensee employees were tested randomly in 1990 and 1991, an average of
100,639 employees in one year. On average, each reactor randomly tested 868
licensee employees (100,639 tests divided by 116 reactors). Under the
proposed rule revision, reducing the random testing rate to 50 percent would
result in 434 fewer random tests of licensee employees annually per reactor
unit.

The total costs of testing are comprised of three cost categories: the
costs of chemical testing of employee specimens, the employee's time away from
work (productivity costs), and the costs of obtaining and testing blind
performance tests. The estimated cost of testing li;ansee employees is based
on the following assumptions:

Based on information available to the NRC .e aff, 27 sites containing 42*

reactor units currently conduct onsite t o ting, while the remaining 48
sites containing 74 reactor units send all specimens for offsite
analysis.

All specimens collected from licensee employees at 48 sites (74 reactor*

units) would be sent offsite to a NIDA laboratory for testing. The
average cost of chemical testing by a NIDA laboratory is estimated to be
$47 per test in 1992 dollars. This cost includes specimen collection
labor; shipping to an offsite laboratory, initial screening and, if
necessary, confirmatory testing; and reporting of results to the
licensee. NUMARC estimated the cost of testing in 1990 to range between
$15 and $100 for off-site testing. However, this estimate did not
include the cost of specimen collectior
between$10and$115perspecimen.''2'g,whichwasestimatedtorange

All specimens collected at 27 sites /42 reactor units would be analyzed*

' Letter to Bran K Gnmes, NRC, from Thomas E. Tip on, NUM ARC, september 20,1991

Testeg costs are very competitive Evidence indicates that this competition is dnving the costs of testing dowTt,
resultmg m significant cost vanations between beensees, laboratories, and geographic region. Testing costs ms) also vary
because they can be calculated sn seveel ways, nuling direct cost comparisons and industrywide estimates difDeult For
instance, a beensee may ust a flat fee esntreet where a laboratory provides testing services over a certain penod regardless
of the total number of tests sc Ld tor analysis A second method of calculating testing costs would be to charge a flat
rate per spec 6 men for the initial immunoassay sercening, and pro-rate the more expensive costs of GC/Ms testing, which
may be required far relauvely few of the total number of specimens. A third way to charge for laboratory testsng is to
charge separately for immunoassay screenings and GC/Ms confirmatory testing. [For a review of testing methodologies,
see NUREGICR 5227 (1988), and NUREG/CR 5227, supplement 1 (1989).]

Additional cost savmps associated with a corresponding reduction in the number of alcohol tests are expected to be
mmunst

5
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onsite. All presumed positive specimens and 10 percent of all negative
specimens (for onsite testing quality assurance) would be sent of fsite
to a NIDA-certified laboratory for analysis. The cost for testing
specimens onsite is estimated to be 550 per test. Cost savings
associated with blind performance specimens are treated separately (see
below). Testing costs for specimen collection and screening include the

,

cost of assay kits and controls, labor and overhead for technicians,
testing instrumentation (amortized or prorated), maintenance for
instruments, disposable equipment, and administration. In 1990, the

;

average cost of an onsite test was reported by licensees to be $75, or
approximately $82 in 1992 dollars using the Projections of Gross
National Product Price Deflator contained in NUREG/CR-4627, inclusive of

estimate of $50 per test is used.'' g of this analysis, the staffthe costs noted above. For purpose|

Additional cost savings for reactors with onsite testing by reducing the*

number of presumptive positives to be sent to a laboratory for analysis.
According to Durbin et al. (NUREG/CR-5784, 1991), a study of 10 utility
FFD programs found that 3.2 percent of on-site presumptive positive out
of the total number of prescreen tests were sent to a laboratory for
confirmation (434 tests x 3.2% = 14 tests). The estimated cost for
sending presumptive positives to a laboratory for analysis is $47. This
includes shipping, laboratory assessment, and reporting results to the
licensee.

'The average cost per test reported by NUM ARC is high relative to the NRC estimate sn part because NUMARC
included the cost of bhnd performance specimens on a pro-rated basis in its 1990 test cost estimate. In 1990, the first year
of program implementation, beensees were requtred to submit bhnd performance specimens equal to so percent of au
specirnens sent to a NIDA laboratory it' the first 90 days of program imp!cmentation and to percent thereafter. The rule
currently requires beensees to submit a number of bhnd performance specimens equal to 10 percent of au specimens
submitted to a N!DA Laboratory for analysis. A proposed rule change in sECY 92-3o8 would lower this percentage to 5
percent since bbnd performance testing costs are not included in the staffs per specimen estimate but are treated
separately. a lower cost estirnate is used to account for these unique first year costs.

5One utility rewrted that its costs for specimen collection and sercening per individual tested onsite are slid per
specimen, inclusive of the costs noted above. This cost does not include bhnd performance testms costs or the one hour of
productive time lost when the donor reports for testmg Thts beensee also reported that the current cost to send a specimen
to the NIDA certified 1sboratory for immunoassay screening is $22, and laboratory analysis (GC/Ms confirmation only) is
$36 per specimen (or 5f 8 per test for presumed positive specimens and quahty asrurance specimens). These onsite
specimen couection and screening costs appear to be re!stively high in companson with n reported by NUM ARC in
1990, in which the reported cost of testing ranged from $17 to $151, with an average reported cost of $7s per specimen.
Further, NUM ARC's 1990 testing costs included the cost of submitting bhnd performance specimens; the utibty's reported
cost of 1114 per specimen does not. Because thts one beensee's reported costs are at the high end of the spectrum of
industry testing costs, the staff believes the lower estimate of $50 per test should be used. In terms of total per reactor
savings, if the slid cost per specimen for onsite testing and the 558 cost for sending specimens offsite for Laboratory
analysts were used in beu of the staff estimates of $50 and $47 respectively, the estimated annual savings per reactor
conducting onsite testing would be 572.442 This figure can be compared with the staff savings estirnate of s44,o70 for
reactors conducting onsite testing (see below). since there is apparently wide variation in testing costs industrywide, staff
bebeves that its more conscrsative estimate should be used to avoid overestimating the cost savings to be derived frum the

proposed rule change.

6
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The rule requires licensees with onsite testing programs to send 10.

percent of the negative specimens collected to an offsite laboratory for
analysis as part of their onsite laboratory quality assurance program
([434 tests - 14 tests] x 10% - 42 tests). The estimated cost for
sending onsite facility quality assurance specimens to a laboratory for
analysis is $47. This includes shipping, laboratory assessment, and
reporting results to the licensee.

Licensees will also realize cost savings in reduced labor costs by
reducing the time spent testing licensee employees. Assumptions for labor
savings are as follows:

It would take an employee I hour to travel to the test site, be tested,.

and return to work.

Since the type of employee (job classification) affected by the proposed*

rulemaking would vary widely, a standard licensee employee wage rate of
$45.06 per hour including a fringe benefit multiplier of 2.0 is assumed.
The average utility employee wage rate was derived from information
presented in NUREG/CR-4627, Abstract 6.3, Table 4.1. The average 1988
base wage rate was 516.56. With a multiplier of 2.0 for fringe
benefits, the wage rate was $33.12 per hour. Inflating to 1992 costs
using an using an 8 percent average annual personnel wage rate increase,
the estimated average 1992 utility employee wage rate is $45.06 per
hour.

Licensee's costs of submitting blind performance test specimens to HHS-
certified laboratories, as required by section 2.8(e)(2) of Appendix A to the
rule, would also be decreased by this proposed revision. (The rule currently
requires licensees to submit a number of blind performance specimens equal to
10 percent of the total number of specimens collected; a proposed rule change
in SECY-92-308 would lower this to 5 percent, which is the rate used for this
analysis.) Blind performance costs are treated separately from otter testing
costs for purposes of analysis. Blind performance tests can cost $30 to $35
for manufactured specimens, including a master list of what the specimens
contain. Other costs associated with blind proficiency testing include the
cost of MRO review, decoding the master sheet against the test results
reported by the laboratory, and contacting the laboratory when blind
proficiency questions arise or errors are found. Licensees who*use off-site
NIDA-certified laboratories may prefer to prepare their own spiked samples for
off-site screening. The total estimated cost for a blind performance testing
specimen prepared by the licensee is estimated to be about $3, plus the cost
of testing, MRO review, and disposition. Overall, the costs per blind
performance specimens may be expected to range from $50 to $80 per specimen
when these f actors are considered.' The average cost is therefore assumed to be 565,
inclusive of the costs noted above. There would be no additional lost productivity savings
since the specimens would be collected at the same time and location.

' Arthur Zebelman, l.aboratory of Pathology, personal communication. February27.1992.

7
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The total ' savings per reactor unit for those licensees sending all
specimens for offsite testing is estimated as follows:

Testing Cost Savings: 434 tests x $47.00/ test = $20,398

Blind Performance Testing 434 tests x 5% x $65/ test - 1,411
Savings:

Labor Cost Savings: 434 tests x 1 hour x 19,556
$45.06/ hour -

Total Cost Savings Per $41,365
Reactor:

The total savings per reactor unit for those licensees that conduct
onsite testing is estimated as follows:

Testing Costs Savings: 434 tests x $50/ test - $21,700

Presumed Positive Test Savings
(assuming a 3.2% positive 14 test: x $47/ test - 658
rate)

Quality Assurance Test
Savings (assuming 10% of 42 tests x $47/ test - 1,974
negative specimens):

Blind Performance Testing 56 tests x 5% x $65/ test - 182
Savings (assuming a 5% testing
rate):
Labor Costs Savings: 434 tests x 1 hour x 19,556

$45.06/ hour -

Total Cost Savings Per $44,070 I

Reactor:

Licensees would be required to make slight changes to their fitness-for-
duty program policies and procedures if the random testing rate'for licensee
employees is reduced from 100 percent to 50 percent. It is expected that .

'
|

these revisions would be made concurrently with policy and procedure revisions-
made in response to proposed rule amendments proposed in SECY-92-308.
Therefore, it is assumed that there would be no additional costs for policy
and procedure revision resulting from the proposed rule change addressed here.

Staff estimates that the proposed amendment would result in annual
savings of approximately $41,000 per reactor conducting offsite testing, and
about $44,000 per reactor conducting onsite testing, or $4.9 million annual
savings industrywide. The present value of the proposed rule change assumes
an annual discount rate of five percent and an estimated operating life time
period of twenty-five years. The present value of the proposed rule change is

t
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approximately 5607,000 per reactor conducting offsite testing and 5651,000 per
reactor conducting onsite testing. The industrywide savings have a present
value of approximately 572.5 million.

!

3.3 IMPACT ON OTHER REQUIREMENTS

'This proposed rule change is not expected to have an' impact on other
rule requirements. The NRC is currently proposing to modify the FFD rule ;

(SECY-92-308).
'

i

!

!

.

i
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4.0 DECISION RATIONALE

The purpose of the proposed rule change is to lower the 100 percent
annual random for licensee employees to 50 percent. The proposed action is
recommended in order to establish a more cost-effective and less burdensome
testing frequency for licensees while continuing to ensure effective detection
and deterrence provided by randum unannounced testing of the workforce. As
discussed in Section 2, alternatives to the proposed rule were considered.
Staff found that the potential cost savings justify the result of fewer
violations being detected, since there would continue to be sufficient
deterrence provided by random testing if the rate was lowered from 100 percent
to 50 percent.

.

10
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DRAFT CONGRES$10NAL LETTER

Dear Mr. Chairman:

The Nuclear Regulatory Commission is proposing to amend its Fitness-for-Duty

Rule [10 CFR Part 26, which was published in the Federal Reaister on June 7,

1989 (54 FR 24468)] to permit licensees to randomly test their employees at a

rate equal to 50 percent and maintain the 100 percent random testing rate for
'

contractors and vendors.

Enclosed for your information is a copy of the proposed rule as approved by

the Commission for publication in the Federal Reaister for public comment.

Sincerely,

De nis K. Rathbun, Director
Of fice of Congressional Affairs

,

w e - _m - _ _m_ __ ______ __ ____ _ __
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ADDRESSEES *:
)
|

The Honorable , Chairman
Subcommittee on Nuclear Regulation
Committee on Environment and Public Works |
United States Senate '

,

Washington, DC 20510 ;
cc: Senator

The Honorable , Chairman
Subcommittee on Energy and the Environment
Committee on Interior and Insular Affairs
United States House of Representatives
Washington, DC 20515
cc: Representative

The Honorable , Chairman
;

Subcommittee on Energy and Power
Committee on Energy and Commerce
United States House of Representatives

'

Washington, DC 20515
1cc: Representative '

The Honorable , Chairman
Subcommittee on Energy and Water Development

;

Committee on Appropriations '

United States House of Representatives
Washington, DC 20515 |
cc: Representative

.

i

l
The Honorable , Chairman !

Subcommittee on Energy and Water Development
Committee on Appropriations

,

United States Senate
Washington, DC 20510

<

|
cc: Senator

i

* Updated names and committees pending

1
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NRC PROPOSES AMENDMENTS TO
FITNESS-FOR-DUTY RULE

The Nuclear Regulatory Commission is proposing to amend its Fitness-For-

Duty rule which requires licensees to randomly test their employees for

substance abuse.

The present requirement calls for random testing at an annual rate of

100 percent of a licensee's work force. As proposed, licensees would be

permitted to reduce the annual rate to 50 percent for licensee employees but

maintain a 100 percent rate for contractor and vendor employees. In addition, i

the Commission is inviting specific comments as to whether positions critical -!

to the safe operation of a nuclear power plant should be excluded from the

proposed reduction-in the random testing rate.

The proposed action is based on the Commission's review of the

experiences gained from its Fitness-For-Duty rule since it first became

effective in 1989, including the fact that the rate of substance abuse
|

detected as a result of the NRC-mandated program has been low--about

0.25 percent for power reactor licensee employees over the two years.

Written comments on the proposed amendment to Part 26 of the

Commission's regulations should be received by (date). They should be

addressed to the Secretary of the Comission, Nuclear Regulatory Comission,

Washington, DC 20555, Attention: Docketing and Services Branch.
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| POLICY ISSUE
| (Notation Vote)

I

August 4, 1992 SECY-92-271 l

|

For: The Commissioners

From: James M. Taylor
Executive Director for Operations !

Subjec_t: APPROPRIATE RANDOM DRUG TESTING RATE FOR THE NUCLEAR
POWER INDUSTRY

Purpose: To inform the Commission of the results of research on the
,

deterrent effect of different testing rates and present j

options for changes to the required rate for Commission I
action. !

i

C atego. r_y: This paper covers a significant policy question related to l
the drug testing program for the nuclear power industry, i

Issue: Whether to reduce the rate of random drug testing that
10 CFR Part 26 requires.

Backaround: The Commission Paper, SECY-91-293, " Assessment of
Implementation of the Fitness-For-Duty (FFD) Rule and Need 3

for Changes to the Rule," was published on September 17, j
1991. One of the issues discussed in the paper was the rate J
of random testing that is imposed on the nuclear power !

industry.

During the FFD rulemaking process in 1988, the Commission had i

specifically invited the public to comment on the rates of '

random testing that would provide an acceptable probability
of detection and adequate deterrence (53 FR 36796, dated
September 22, 1988). Public comments strongly opposed a
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proposed 300 percent rate; NUMARC and most licensees proposed
a 100 percent rate, which they recommended be re-evaluated on
the basis of utility experience and be reduced to 25 percent,
if warranted (54 FR 24472, dated June 7, 1989). As a result,
the Commission indicated that it would consider reducing
testing rates after several years if it obtained information
that experience in the industry with the existing rate had
been positive (54 FR 24474).

In SECY-91-293, the staff recommended that the NRC conduct
a test program, using NRC licensees, to demonstrate the
effectiveness of various testing rates and program
strategies. By a staff requirements memorandum (SRM) dated
November 7, 1991, the Commission directed the staff to report
on work that has been done on the deterrent effect of
different testing rates with recommendations of the
applicability of such work to the nuclear industry. The
results of the Railroad Administration's test program on
different random testing rates were to be included in the
staff's evaluation and analysis.

Discussion: Enclosure 1 is a report entitled " Deterrent Effects of
Testing Rates," that the Human Affairs Research Centers of
Battelle prepared. The report states that no research exists
that directly addresses the issue of whether reducing the
random testing rate affects the deterrent effect of drug
testing. The report discusses risks associated with drug use
that an individual may perceive and the importance of random
testing as a component of a_ broad-based workplace program
directed to fitness and reliability of the workforce.

Researchers conclude from drunk driving studies that the risk
of incurring strong sanctions appears to have a strong
deterrent effect on substance abuse._ In addition, the report
points out that research on human decision-making and risk
assessment suggests that an individual's perceptions of the
risk of being tested and the risk of drug use being detected
are not based on rational calculations of probabilities
alone. Individuals tend to overestimate the likelihood of
low probability events (selection for testing) and tend to
incorporate into their decision-making the information that
is most easily recalled.

The report states that random testing is believed to have an
important deterrent effect in an FFD program. A review of
studies of certain large government workforce drug abuse
programs revealed that no research exists that directly
addresses the issue of whether reducing the random testing
rate affects the deterrent effect of drug testing. The
studies did, however, reveal that a wide variation in the
rate of testing exists within the government. In Federal
agencies, the rate of testing ranges from a low of 4 percent
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of the population subject to random testing annually to a
high of 200 percent. This variability is consistent with the
lack of consensus about the rate that optimally balances the
needs for detection and deterrence with the needs of
employers and employees.

Although earlier Department of Defense efforts, previously
reported in NUREG/CR-5527 (page 4-1), indicate a greater
deterrence effect at higher random testing rates than
required by 10 CFR Part 26, the inquiry the Federal Railroad
Administration (FRA) is currently undertaking represents the
first experimental effort to explore the consequences of
reduced random testing rates. Four railroads conducting
random testing at a 50 percent rate serve as a control group
and four railroads testing at a 25 percent rate serve as the
test group. This study will involve approximately 80,000
railroad employees, which is roughly 90 percent of the
railroad employee population. Several factors may limit the
application of the FRA study to the nuclear industry. The
railroad industry has fewer units (i.e., there are fewer
carriers than there are utilities), and more employees per-
unit, than the nuclear power industry. The flexibility
provided in Part 26 regarding cut-off levels, sanctions, and
so forth, suggests a potential for substantial variability of
the deterrent effects within the nuclear power industry. A
rail line's employees are located across the country and,
thus, are subject to a range of local drug-use patterns and
contexts. By contrast, the employees of a particular nuclear
power plant tend to be located within a single geographic
region, with one prevailing set of local drug-use patterns.
Finally, the recently reported rate of substance abuse
detected through random testing in the railroad industry is
triple that in the nuclear power industry (approximately 1%
as against 0.25% for power reactor licensee employees for the
first two years). Hence the FRA findings, when they are made
available, should be cautiously applied because of-
differences between the nuclear power industry and the
railroad industry. The study began on July 1,1991, and,
following the 12-month extension announced by the FRA (57 FR
29550, dated July 2, 1992), the study is now expected to be

-

completed in late 1993. The extension notice also indicated
that there were similar positive test rates between the
railroads' control group which tests at a 50 percent rate and
that of the test group which tests _at a 25 percent rate.

In summary, no research data exists that statistically
addresses the link between a' testing rate and the deterrent
effect of that testing rate. Further, no research appears to-
be planned that will provide conclusive information on
testing rates that will be directly applicable to the NRC's
FFD testing approach.
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In view of the foregoing, the Commission could adopt one of
the following options:

Option 1. Reduce, by regulatory exemption, the random
testing rate of some licensees to 50 percent and
analyze that data against the data of licensees
who would continue a 100 percent testing rate.

The study to analyze this option would establish
e.<perimental sites and control sites that are
similar with respect to drug use by workers and
with respect to drug use in the surrounding
communities. The experiment should run for at
least two years to allow for delayed effects
caused by adjusted testing rates and to obtain a
sufficient number of test results. The design
of the study and the analysis of the results
would take an additional year.

Pro: a. Analysis may provide a more
objective basis for either reducing
the testing rate or maintaining the
testing rate at its current level,

b. Selected sites would probably
experience significant cost savings
from reducing their random testing
rate to 50 percent.

Con: a. Data would have to be collected over
a relatively long period of time,

b. Variables from site to site could
mask any statistical differences
between data from two test groups in
view of the small absolute number of
expected positive tests.

Resource Estimate:

A contractor cost of about $200,000 would be
incurred over a 30 month period for design,
analysis, and reporting on the experiment. It
is expected that 1/2 FTE would be needed to
recruit and select licensee participants, obtain
OMB clearance, monitor contractor activities,
and review and analyze the results.of the
experiment.

Option L Conduct an attitudinal study within the nuclear
industry to support a decision on whether or not
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to change the random testing rate.

Pro: a. Results may show worker attitudes
toward, and their understanding of,
random testing. This should provide
a better understanding of how this
particular component of the FFD
program deters substance abuse.

b. Results would. help determine whether
the perceived deterrent effect, and
the workers' understanding of it,
varies as the rate of random testing
varies (i.e., 100% to 50%).

Con: a. Survey design, OMB approval, and
survey administration would take
appreciable time,

b. The primary limitation of this type
of research is that it taps worker
attitudes, rather than their
behavior. Workers would be unlikely
to respond to questions about their
own drug- and alcohol-related
behaviors,

c. The results of the survey, by
themselves, would not provide a
solid basis for changes in the
random testing rate.

Resource Estimate:

A contractor cost of about $140,000 would be
incurred needed for a 12 month period for
design, conduct, analysis, and reporting on the
survey. It is expected that 1/2 FTE would be
needed to obtain OMB clearance, communicate the
purpose of the survey to affected licensees,
monitor contractor activities, and review and-
analyze the results of the survey.

Assuming participation by all_75 sites, industry
costs for printing and mailing employee names,
addresses, and telephone numbers to the
contractor is estimated to be $135.00 per site;
a total of about $10,000.

Approximately 3,500 participants are needed for
the survey to have validity. If participants i

were to be paid $5.00 for being selected for the
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survey (a common practice to elicit a response),
it would cost the NRC an additional $17,500.

Option 3. Retain the 100 percent random testing rate and
continue to review licensee performance reports.
Await and evaluate results of the Federal
Railroad Administration test program, and
perhaps await future research and development
programs, to determine if a change in testing
rates is justified.

Pro: a. The 100 percent testing rate has
proven to be an effective testing
rate,

b. Maintenance of a higher rate results
in a greater number of detections-
and possible " weeding out" of hard-
core drug abusers.

Con: a. Higher testing rates may provide
little or no additional deterrent
effect over a lower rate while
maintaining substantial program
costs, including the cost of time
away from the work station,

b. The NRC which has adopted a 50%
testing rate, would be testing at a
lower rate than the industry it
regulates.

c. Achieves no cost savings.

Resource Estimate:

Cost to NRC is within the scope of routine staff
efforts.

Option 4. Change 10 CFR Part 26 to require a 50 percent
rather than a 100 percent random testing rate.

Pro: a. Deterrent effects may not be-
significantly reduced even though no-

~

empirical evidence supports this-
conclusion,

b. NRC and nuclear power industry
testing rates would be the same,

c. Achieves significant cost savings.
NUMARC estimated that a reduction to

-6-
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50 percent would save $97,000 per
reactor unit per year.

Con: a. Deterrent effects could be reduced
even though no empirical evidence
supports this conclusion.

b. Assuming that the deterrent effect
of the 50 percent random testing
rate were to be about the same as
that for a 100 percent rate, half
(250) of the approximately 500 cases
of drug and alcohol use detected
each year through random testing of
licensee employees and contractors
in the nuclear power industry would
go undetected.

Resource Estimate:

Cost to NRC is within the scope of routine staff
efforts for publishing changes to the Code of
Federal Regulation.

Option 5: Change 10 CFR Part 26 to permit licensees to
randomly test their employees at a rate equal to
50 percent, and maintain the 100 percent random
testing rate for contractors and vendors.

Pro: a. The testing rate would test a
population segment found more likely
to abuse drugs at a higher rate.

This option would recognize the
results of random testing conducted
during the first two years under 10
CFR Part 26, which indicated that
the nationwide positive rate for
licensee employees (0.25%) was
appreciably lower that it was for
contractors and vendors (0.56%).
Enclosure 2 is a matrix summarizing
this data.

b. Some inferences could be drawn on
the effect of testing rates on
deterrence by examining changes over
time in contractor and licensee
employee testing rates.

-7-
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c. The testing rate for licensee
employees would be the same as that
recently selected by the Commission
for NRC testing of employees -in de-
signated positions. (The two groups
have similar positive test rates.)

d. Forming separate testing pools for
licensee and contractor employees
would be consistent with NUMARC
comments made on the proposed random
testing rate on November 18, 1988.

Con: a. Maintaining two population pools and
selection processes would impose
some additional burden on licensees.

b. Because contractors comprise one-
third of the randomly tested
population, one-third of the cost
savings projected by NUMARC for the
reduced testing rate would not be
realized,

c. Assuming that the deterrent effect
of the 50 percent random testing
rate were to be about the same as
that for a 100 percent rate, half
(110) of the approximately 220 cases
of drug and alcohol use by licensee
employees detected each year through
random testing would go undetected.

Resource Estimate:

Cost to NRC is within the scope of routine staff
efforts for-publishing changes to the Code of
Federal Regulations. Analysis of the data
trends by a contractor after some time has
elapsed with the new rates in effect is expected
to be accomplished-within current budget
allocations.

Recommendation: The staff recommends that the Commission approve Option 5 and
direct the staff to prepare an appropriate rulemaking
package.

-8-
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Coordination: The Office of the deneral Counsel has no legal objections to
any of the options in this paper.

/

es M. Ta or
ecutive Director
for Operations

Enclosures:
1. Letter Report, " Deterrent

Effects of Random Testing Rates"
2. Matrix, " Random Testing Rates"

Commissioners' comments or consent should be provided directly
to the Office of the Secretary by COB Tuesday, August 18, 1992.

Commission Staff Office comments, if any, should be submitted
to the Commissioners NLT Tuesday, August 11, 1992, with an infor-
mation copy to the Office of the Secretary. If the paper is of
such a nature that it requires additional review and comment,
the Commissioners and the Secretariat should be apprised of
when comments may be expected.

DISTRIBUTION:
Commissioners
OGC
OCAA
OIG
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OPA
OPP
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EDO
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RANDOM TESTING AND DETERRENCE:
RESEARCH FINDINGS AND ISSUES

INTRODUCTION

Background

On June 7,1989, the Commission published 10 CFR Part 26, " Fitness For Duty Programs," in
the Federal Register (54 FR 24468,1989). In reviewing the fitness-for-duty (FFD) rule
implementation and need for changes to the rule, reducing the testing rate from the 100%
industry standard was considered since it would significantly reduce testing costs for
licensees. However,little empirical evidence is available on the effects this would have on

| overall deterrence and further investigation is needed. Staff recommended a phased study to
' evaluate the deterrent effect of various random testing rates in SECY 91-293.

In approving staff recommendations to develop a phased study on the effectiveness of various
random testing rates in deterring substance abuse, the Commission directed staff to include
applicable evidence from outside the nuclear industry. Specifica!!y, the results of the Federal
Railroad Administration's (FRA) test program were to be included in the review, along with
other studies describing attitudes toward various random testing rates and actual test resuhs, if
any. The Federal Railroad Administration (FRA) is currently attempting to address the
question of random testing rates and deterrence in the railroad industry (56 FR 22905,1991).
In the experimental design, four railroads are testing their employees at a 25% rate for a
period of one year, and four additional railroads will serve as a control group, testing at the
industry standard 50% rate. The FRA expects the test program to provide data that will help
it determine whether there is a significant difference in the percentage of employees
exhibiting drug test positives according to the testing rate. The study began on July 1,1991
and results of the study are expected in late 1992. Findings of the FRA study will be
provided to the Commission when they are published. These findings should be interpreted
with caution in the nuclear power industry, due to differences between the two industries, as
outlined below.

Purpose and Organization of This Report

This report describes the findings concerning random testing rates and deterrence, and
provides recommendations concerning areas for further investigation. The first section
presents responses to the Commission's specific inquiry, including the finding that no
research was located that addresses the issue of the effect on deterrence of reduced random
testing rates. The second section discusses several studies pertaining to deterrence and the

'

perceived risks of drug abuse, and illustrates the importance of accounting for perceptions of 1
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individual risk in studies of drug abuse and deterrence. The third section discusses the
deterrent effectiveness of fitness for duty programs in various settings, addressing both the
overall effectiveness of broadbrush programs and the singular effects of individual program
elements. This review suggests that drug abuse deterrence may be achieved from a variety of
fitness for-duty program elements, such as pre employment testing, for-cause testing, and
random testing, although no research has directly investigated the singular effectiveness of
random testing in deterring drug abuse. The report closes with conclusions and
recommendations for further research.

EXISTING EVIDENCE ON THE DETERRENT EFFECT OF RANDOM
TESTING RATES

A thorough review of studies of large workforce dmg abuse programs such as those required
by various agencies of the U.S. Department of Transportation (DOT) and the U.S. Department
of Defense (DOD) revealed that no research exists that directly addresses the issue of whether
reducing the random testing rate affects the deterrent effect of drug testing.' Although earlier
DOD efforts previously reported in NUREG/CR-5227 (page 4-2) indicate a greater deterrent
effect from higher random testing rates, the inquiry currently being undenaken by the Federal
Railroad Administration (FRA) represents the first experimental effort to explore the
consequences of reduced random testing rates. This research will b completed in late 1992.

In the absence of existing research into the deterrent effects of varying random testing rates,
an in-depth exploration of the issues of deterrence is suggested. In the following sections, a
general review of the relevant literature on drug abuse and deterrence is presented.

PERCEIVED RISKS OF DRUG ABUSE AND DETERRENCE

Perceptions of risk are believed to play a large role in deterring drug abuse, and should be
considered when addressing the effects of different testing programs in the nuclear industry.
Relevant perceived risks include the risk of being tested, the risk of drug use being detected,
the health and safety risks inherent in substance abuse, and the risk of incurring sanctions.
Research on human decision-making and risk assessment suggests that individuals'
perceptions of the risk of being tested and the risk' of drug use being detected are not based
on rational calculations of probabilities alone. Individuals tend to overestimate the likelihood
of low probability events, for example, and to incorporate into their decision making the
information that is most easily recalled, and that appears most noteworthy, independent of its
relevance (Slovic et al,.1988).

' A desenp6cn of the Lterasure nyiew snethodology is provided in Argenda A to this endosure.

2
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Perceptions of the risks of drug abuse are expected to be affected by drug type, situational
context, and the sanctions involved (Bachman, Johnston, & O'Malley,1990; U.S. Department
of Education,1990; Hurst,1985; Waldo and Chiricos,1972). While rational risk assessments
of the health, safety, and employment risks of drug abuse play a role in individuals' decisions
to use drugs, such choices are also affected by factors such as peer pressure, emotional
fatigue, or stress.

Providing credible and useful information for making Occisions regarding drug abuse in
relation to personal and public health and safety has betn shown to have a strong deterrent
effect among high school students and may have a simikr effect among nuclear power plant
workers. Risk perceptions regarding drug abuse are also likely to vary by drug type. Among
high school students, marijuana use has been reduced by increased research and credible

reports on the adverse effects of marijuana, and students' first-hand observation of peers who
exhibited long-term negative consequences of marijuana use. Risk perceptions are also used
to explain the recent decline in cocaine use in this country, although the decline in cocaine
use was also affected by some specific instances, namely, the cocaine related deaths of some

well-known athletes (U.S. Department of Education,1990; Bachman, Johnston, & O'Malley,
1990).

Studies of drunk driving and deterrence suggest that sanctions for dmg abuse should be
strong, consistent, and well understood in order to have maximum deterrent effect on risk
perceptions (Beshai,1984; Voas,1986; Peck, Sadler, & Perrine,1985; Hurst,1985).
Although the situational context of driving under the influence of alcohol (DUI) and
deterrence is very different from nuclear power operations, similar themes are also evident.
Driving under the influence involves a decision to willingly consume an impairing substance,
it involves personal and public safety, and it involves the threat of formal sanctions against
such behavior. Strong sanctions (license suspensions) appear to be more effective than any
known form of alcohol education or rehabilitation, although some rehabilitation programs
appear to be effective in reducing DUI recidivism (Peck, Sadler, & Perrine,1985). When j

sanctions are lenient, inconsistent, or not well understood, deterrence is adversely affected
(Voas,1986). Studies on the deterrent effect of random road blocks on drivers have shown

that randomly testing drivers substantially decreases drunken driving incidents (Dunbar, I
Penttila, & Pikkarainen,1987).

|

DRUG ABUSE PROGRAMS AND DETERRENT EFFECTIVENESS

The review of studies on drug testing programs suggests that drug testing effectively reduces
drug use, especially when random unannounced testing is used. However,in the nuclear
power industry, random testing is only one element of a "broadbrush" approach designed to |

provide maximum detection and deterrent effect (Barnes et al.,1988; Moore et al.,1989;

1
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AMA,1991; 1.eRoy,1991; LeRoy,1990). Other program elements in a broadbrush program
expected to have a deterrent effect are pre employment screening, behavioral observation, for-
cause testing, stiff sanctions for substance abuse, workplace security measures, policy and
awareness training, health promotion programs, and employee a.ssistance programs. There are
several approaches to assessing the singular effectiveness of random testing in fitness for duty
programs. One approach is a survey of attitudes and perceptions relevant to random testing,
fitness-for-duty programs, and drug use. An alternative approach is an experimental trial,in
which random test rates are changed at some sites and held steady at others, to determine if
there is a change in the rates of detected substance abuse. The Federal Railroad
Administration study currently underway is the first such experiment; it is discussed in detail
below. Without evidence from such studies, it is difficult to ascertain the independent or
singular effect of random testing within fitness for-duty programs. Thus, the question of what
is the most effective rate of random testing remains unanswered. The following section first
addresses the deterrent influence of the broadbrush approach taken as a whole, and then
examines the singular deterrent effect of particular program elements.

Deterrent Effects From Broadbrush Approaches

To evaluate the overall effectiveness of broadbrush programs, studies have explored the rates
of drug use in industries with comprehensive fitness for-duty programs. Broadbrush policies
and procedtues have demonstrated a deterrent effect in various Depanment of Defense (DOD)
drug testing programs (Bray, Marsden, & Rachal,1990; Bray et al.,1988; Cohee,1986;
Stoloff,1985).' However, comparisons of military drug and alcohol abuse with civilian

.

counterparts must be made cautiously, since studies have shown that military personnel and
civilians differ in important ways. Standardized comparisons of drug and alcohol use among
military personnel and civilians were conducted by Bray, Marsden, and Peterson (1991). The
military personnel and civilian data sets were matched for sociodemographics (e.g., age, sex,
race, education) and the geographic location of respondents. The study found that military
personnel were significantly less likely to use drugs than their civilian counterpans, but more
likely to abuse alcohol (this result may be related to the lack of testing for alcohol in the
DOD program). These findings suggest that the military's broadbrush fitness for duty
program policies and procedures are effective in reducing drug use, but not effective in
reducing alcohol abuse. Declining rates of drug abuse in the military may also be attributed
to changing military workforce demographics. Today the military population is older, has
more officers, more married personnel, and personnel are better educated, all of which are
associated with lower levels of drug use (Bray, Marsden, & Rachal,1990). Declines in drug
use rates noted in the military and in other industries may also be due to increasing awareness
of the risks of drug abuse within the general population.

8 See NUREGER 5227 (Bames et at.1988) ami NUREGER 5227 suplement I (Moore et al.1989) for discussions d various

elements d DOD drug testing programs.

4

.



l.

,

.

Data on fitness for-duty prognm effectiveness in various industries are available but limited.' |
Fitness for duty programs have shown a deterrent effect in the nuclear power industry |

(Osborn & Sokolov,1989), and in the railroad industry (Taggart,1989). Similar to results
found in the military, a national survey conducted by the American Management Association
(AMA) (1991) found that positive test results for drug use among surveyed firms were
declining while the number of firms with random drug testing provisions was increasing.'
Although the decline in positive drug test rates was attributed in part to the implementa' ion of
random testing procedures, it was also attributed to increased education and awareness
policies, as advised by federal regulatory agencies and N1DA. These studies have shown a
deterrent effect from broadbrush fitness for duty program policies and procedures, but have
not demonstrated the singular effectiveness of program elements The following discussion
provides a review of the literature concerning the deterrent effect of pre employment, for-
cause, and random testing.

Pre Employment Testing

Individual fitness for duty program elements are believed to have singular effects on overall
deterrence (Crant & Bateman,1990; Murphy, Thornton, & Reynolds,1990; LeRoy,1991;
LeRoy,1990), In the nuclear industry, pre employment testing has been one of the most
effective fitness for duty program elements in terms of detection (Durbin et al.,1991), but the
effect of pre-employment testing on deterrence in the nuclear industry is unknown. A
military study has assessed the deterrent effect of pre employment testing (MMWR,1989).
The military tested one set of applicants without informing them prior to the test (test results
were not linked to applicants). The second sample of pre employment applicants were
infomied that they would be tested. Differences in test results between the two samples
showed dmmatically lower positive test results for marijuana and cocaine use among the.
informed applicants. This may be due to users abstaining from marijuana and/or cocaine after
being notified of a drug test, users withdrawing from the application after being notified of
the testing requirement, and/or users refraining from applying altogether. Pre-employment
testing may also have a long term effect on deterrence in contributing to a work climate that
is intolerant to drug abuse.

For-Cause Testing

Another fitness for duty program element believed to have a strong detection and deterrent
effect is the referral of employees by supervisors for drug testing and/or employee assistance
(i.e., for-cause referral) (Googins & Kurtz,1980; lloffman & Roman,1984). A thorough

8
See NUREG/CR.5714 (Durtsn et al.,1991) for a discussion of the penalence of workplace drug atsse prgevns in American industry.

* Specific nurnters on the nurnter of tenu and po Wwe seu resuha nos evadable.
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review of the literature yielded no studies directly addressing the singula. deterrent effects of
,

for-cause testing in a broadbrush fitness-for-duty program.

Periodic Testing

Periodic testing is also expected to deter drug use among some users, but it may also foster
increased drug use among other users. In studying periodic testing of athletes, Coombs and
Ryan (1990) found that some athletes actually increased their drug use as a result of periodic
drug testing. This is due to the athletes' perception that, once the test was over, it cleared the
way for unbridled drug use until the next annual test. This indicates that periodic testing may
be counterproductive when used as a stand alone method to assess fitness-for-duty, and
underscores the importance of unannounced, unpredictable testing to effectively deter drug
abuse.

Randoni Testing

Random testing is believed to have an important deterrent effect in a fitness-for-duty program,
yet little research has addressed this issue directly (LeRoy,1990; Institute for a Drug Fme
Workplace,1991).

Studies on random testing have found that increasing testing and discharge rates may increase
overall detection of dag abuse in the workforce.8 In terms of deterrence, continued dmg use
by identified nsers (recidivism) has been shown to be a substantial factor in overall drug use
rates, suggesting diat a substantial number of those testing positive for drugs are not deterred
(Osborn & Sokolov,1990; Stoloff,1985). Increasing random testing rates and discharge rates
for repeat users lowers the overall prevalence rates by simply removing repeat offenders.
Unique random testing practices may affect deterrence. In conducting their random testing
program, for example, the military has conducted " unit sweeps" so that an entire unit is tested
instead of testing randomly at the individual level across units. Units may be aware that
testing is to be conducted prior to the event because of pre-testing notification by their
commander, for instance. This factor is believed to potentially lower the overall deterrent
effect of random testing (Stoloff,1985).

In establishing random testing rates, the common practice is to weigh the need for detection
and deterrence against the need to refrain from overly burdensome requirements, cost-
effectiveness considerations, and employee faimess issues. In establishing a 50% random
testing rate for operators of natural gas, liquefied natural gas, and hazardous liquid pipeline

' he effecu of various randorn testing sarnpling strategies and overa!! detecnon rates are well-documented and m not repeated bere.

For e discussion of rundarn nesting rates and associated prc6 abilities of detecdon for different types of drug abuse, see Durbin en el.,1991.
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operations, for instance, the Department of Transportation (DOT) Research and Special
Programs Administration (RSPA) stated:

"RSPA reiterates that a 50% testing rate is necessary to establish a valid
confidence level as well as to provide an adequate deterrent to drug use by
employees. During the comment period on the proposed rule, RSPA requested
specific advice on what the random testing rate should be. Although many
commenters suggested rates of 10-20%, none provided any data to support a
particular level. RSPA, therefore, chose a random testing rate of 50% in part
based on DOT's experience with its own internal dmg testing program, as well
as the rates used by the military services. Although the military had used
higher rates to achieved the deterrent effect referred above, RSPA believed that
the 50% rate offered a sufficient balance between a rate high enough to deter
use while keeping costs reasonable" (54 FR 51842,1989, p. 51846).

In some cases, agencies have merely noted the assumed deterrent effect of random testing in
their discussions conceming the adoption of random testing, citing the DOD's drug testing
programs as an example (55 FR 3698,1990).

In reviewing federal agencies' drug testing programs, the General Accounting Office (GAO,
1991) reports that the random testing rate varies from 4% to 200%. For instance, agencies
with random testing rates of 5% or less include the U.S. Department of Commerte, the U.S.
Mint, the Immigration and Naturalization Service (INS), the Federal Bureau of Prisons, the
Federal Bureau of Investigation (FBI), and the National Labor Relations Board (NLRB).
Agencies with random testing rates of 100% or more include the U.S. Navy, the Department
of Education, the General Services Administration (GSA), the U.S. Nuclear Regulatory
Commission (NRC), and the National Endowment for the Humanities. Some agencies vary
the rate of testing. For example, according to the GAO, the Selective Service System varies
their random testing rate from 28% to 100% of the sample population. Random testing also
varies according to each agency's unique policies and practices. His significant variation
inhcates a lack of consensus regarding the optimum random testing rate.

The FRA study of the effects of reduced random testing rates on drug use detection and
deterrence represents the first research directly addressing the consequences of reduced
random test rates. This study will involve approximately 80,000 railroad employees (8,000 to
12,000 at each of 8 rail lines involved in the study), comprising roughly 90% of the railroad
employee population. The results of this research will provide useful information regarding
random testing rates, although differences between the railroad industry and the nuclear power
industry suggest taking care in interpreting the FRA findings. He railroad industry has fewer
units (i.e., there are fewer carriers than there are utilities), and more employees per unit, thar.
the nuclear power industry. The greater number of nuclear power plants and the flexibility
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provided in Part 26 regarding cut off levels, sanctions, etc., suggests a potential for greater
variability between programs within the nuclear power industry and in comparison with rail
carriers. A rail line's employees are located across the country, and thus an: subject to a
range of local drug use patterns and contexts. By contrast, the employees of a nuclear power
plant tend to be located within a single geographic region, with one prevailing set oflocal
drug use patterns. Finally, the recently reported rate of detected substance abuse in the
railroad industry is triple that in the nuclear power industry (approximately 1% as against .3%
for licensee employees). Hence the FRA firdings, when they are made available, should be
cautiously applied to the nuclear power industry.

CONCLUSIONS

Deterrence is believed to be a function of the perceived risk of being detected, the severity of
the sanction, and the swiftness with which it is applied compared with the gratification
derived from the illicit behavior. A host of factors affect deterrence of drug use in the
workforce, including national drug use patterns; attitudes conceming health, safety, and
employment risks of drug abuse; workforce demographic factors; and the effectiveness of
unique fitness-for-duty program elements such as pre-employment, random, and for-cause
testing. Several conclusions may be drawn from the review of the available literature:

(1) The deterrent effect of random drug and alcohol testing progams may not be
sensitive to incremental adjustments in random test rates. While random
testing remains critical in deterring drug abuse,it is only one of the forces
acting to deter drug use. Other important factors include the elements of a
broadbrush approach, personality and environmental factors, organizational
factors, and drug specific factors.

(2) Assuming equal testing rates and procedures, there will be a greater deterrent
effect when the risks of drug abuse--including the probability of detection--are
well understood than when they are not.

(3) Some users will remain undeterred. Based on the findings of the military, and
of research on drunk drivers, some part of the population continues to abuse
drugs or alcohol even when detection and sanctions are highly certain. Hence,
regardless of the random testing rate, some users may not cease their drug use
under any condition. Thus, other program elements, such as behavioral

observation, for-cause testing and employee assistance programs, are important
to provide additional assurances to detect and remove chronic drug abusers
from the workforce. A higher random testing rate would more rapidly detect
these undetened users (see Appendix to NUREG/CR-5784). If the deterrent

8
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effect of a 50% random testing rate were assumed to be the same as at a 100% '
rate, about half (250) of the approximately 500 cases of drug and alcohol use
detected through random testing per year in the nuclear power industry would
go undetected.
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APPENDIX A

LITERATURE REVIEW METHODOLOGY

The literature review consisted of gathering and abstracting published information related to
random testing and deterrence. Project staff surveyed literature from a number of fields
pertinent to random testing and deterrence, including sociology, psychology, and drug and
alcohol testing programs (survey data and studies of program performance). The objective of
the search was to identify studies pertinent to deterrence theory pertaining to drug abuse and '
workplace drug testing programs. The search was designed to provide as much information
about issues related to drug abuse, random testing, and deterrence, and to inform the NRC
about issues where the research is incomplete or has not been addressed.

In addition to manual searches of libraries and joumals, on-line searches of several electronic
databases were conducted. These searches included the following: (1) a free text search of '

the Federal Register for entries keyed to " random test" and " drug, alcohol, or substance
abuse"; (2) a search designed to find references pertaining to random testing and deterrence in . '

the NTIS, ABI/ INFORM, MEDLINE, and Psychinfo databases; (3) a search of the.Battelle .
fitness-for-duty literature database; and (4) a search of the University of Washington Alcohol
and Drug Abuse Institute's literature database. Several persons knowledgeable about '

workplace drug abuse programs were contacted to identify add.itional sources of published ~
information: Dr. Peter Stoloff, DOD; Dr. Robert Bray, Research Triangle Institute; Cmdr.

.

Ralph Bally, DOD; Dr. Joseph Montgomery, Pacific Northwest Laboratory; Mr. James -
Schultz, Federal Railroad Administration.
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ENCLOSURE 2

RANDOM TESTING

1990 1991 2-Year Totals 2-Year
# Tests /# Positive # Tests /# Positive # Tests /# Positive Positive Rate

Long-Term
Contractors / Vendors 8,910/044 7,500/023 16,410/067 0.41%

Short-Term
Contractors / Vendors 39,596/229 45,277/267 84,873/496 0.58%

All
Contractors / Vendors 48,506/273 52,777/290 101,283/563 0.56%*

Licensee Employees 100,737/277 101,041/220 201,278/497 0.25%**

*The range for contractor employees during CY 1991 was between 0% and 1.53%,i

with 7 sites having rates greater than 1.0%.

**The range for licensee employees during CY 1991 was between 0% and 0 87%. , ;

with 5 sites having rates higher than 0.5%.
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