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ot significant within the meaning of
section 3(0 of EO 12866, nor does this
rule have Federalism implications
wasranting the preparation of &
Federalism Assessment in accardarnce
withEO 32612

List of Sabjects in B CFR Part 204

Administrative practice and
provedure, Aliens. Employnient,
tmmigrstion. Petitions

Accordingly, part 204 of chapter | of
title 8 of the Code of Fede-al
Regulations 1s amended a2 follows

PART 204—MMIGRANT PETITIONS

1. The suthority citabion for part 204
contipues to read as follows

Authoruy 8 USC 1101 1103 7151, 1153
1154, 1182 11864 1255 8 CFR part 2

2 In §204 5, paragraph (d] is
amended by adding 8 new sentence
immediately following the firet sentence
ol \he paragraph to reed as follows

42045 Petvons for sergloyment-based
immigranis.
. . . L -

(d) Pronity date. * * * In the case of
labor certifications accepted fur
processing by any office within the
employmen! service gystem of the
Departiment of Labor belore Octobar 1,
1991, il a petition filed under sectian
203(%) of the Act is not bled before
October 1. 1993, or withun 60 davs after
the date of certification by tha
Deparument of Labor whichever is later
the prionity date shali be the date the
peution is properly filed with the
Service * * *

. . - . .

Dwted Deowmber 30 1893
Drm Mewnner
Cormmmussionegs Immigmuon ond
Nalurel:zotion Servire
[FR Doc. 94175 Fiind 1-4-94 845 ar)
BALNG COOKE 4470 10

NUCLEAR REGULATORY
COMMISEION

10 CFR Part 26
RN 3150-AE18

Modifications to Fitness-For Duty
Program Requmements

AGENZY; Mo lenr Regulatory
Commission
ACTION: Final ruie

SUMMARY The Nucluar P!"‘ slatory
Commismon (NRC) 15 amend, ug 11s
fegulatuns goveroing fitness Tor daty
(FELY programs that ame applioshie fo
Litensens who are authonzed to

construct or operate nuclear power
reactors and to licensees authorized to
possess, use, or transport formula
quantities of strategic special nuclear
material (SSNM). The amendment
permits licensees to reduce the random
testing rate for all persons covered by
the fitness-for-duty regulations to an
annual rete equal to 50 percent
EFFECTIVE DATE: Japuary 1, 1994
ADORESSES: Copies of the regulatory
analysis, the comuments received, and
the Governmen! Accounting Office
(GAQ) report (GAQ/GGCD-83-13] of
Novernber 1992 may be examined al the
NRC Public Document Room, 2120 L
Steet NW, (Lower Level), Washington,
|

Copiss of NUREG~1354. NUREG/CR-
5758 (Volumes 1. 2. and 3). and
NUREG/CR~5784 may be purchased
from the Superintendent of Documents.
US Gevernment Pnating Office, P.O
Box 37082 Washington, DC 20013-
7082 Copies are also available from the
National Technical [nformation Service,
$282 Port Royal Road, Springfield, VA
22181 A copy is available for
inspection and/or copying for & {2 in
the NRC Public Document Room, 2120
L Street NW, (Lower Level),
Waeshington, DC.
FOR FURTHER InF ORMATION CONTACT!
Loren L. Bush, Ir, Safeguards Branch,
Division of Radiation Safety and
Safeguards, Office of Nuclear Reactor
Regulation. 1 S, Nuclear Regulatory
Commission, Washington, DC 205535,
telephone (301) 504-2944.

SUPPLEMENTARY WeF OFMA THON
Background

The NRC has reviewsd expenences
ga:ned since publication of the curren!
FYD rule o6 June 7, 1989 (54 FR 24468)
and implementation by power reactor
Licensees on January 3. 1990, and
determined thal it may be appropriste to
mod, fy the randam testing rate
Accordingly. on March 24, 1593 (58 FR
15810}, the Commisaion published a
proposed modification to the FFD rule
tha! would permit 8 meduction o the
random lest.ng rate for Lcenses
employees, but mainiain the 100-
percent random testing rate for
contractors and vendors

Sammary of Public Comments

The comment! period expired on June
22,1993 Forty comment letters were
recerved Twenty-eight ware from powes
reactor Ucensees, six from unions. ooe
from an industry assocation. one from
& vandor. three from Licensed reacior
operstors. and one from a private
ctizen. There was overwhelmiag
support for the proposed reductios in

the annual rte of random testing for
licensee amployees Most of the
commenters believed that the reduced
rate also should spply to contractors
and vendors, and several commenters
proposed o flexible, performance baced

rute. There was no supparn (o7 excludir o

from any reduction in (he randam
testing rate certain positions critical 1o
the safe operation of & Auclear power
plant, such as licensed resctor
operators. A summary of the comments
received and the NRC s respunses are
presented below

1. Comment. The random test:ng rate
for licensee employees should be
reduced 10 50 percent

All of the 23 commenters submittng
comments on the Commission’s
proposed reduction of the random
testing rate to 50 percent for licenses
employees supported the proposal. The
reason most often expressed was the
low rate of positive random test results
experienced by licensee emplovees,
particularly in companson with other
industries having significant safety
coocerns. These cormmmenters believe
that this low industry-wide posilive rate
justifies the lowering of the random
testing rate to 50 percent. Some
commenters stated that 8 50 percent rats
for licensee employees would make tha
rate consistent with the mndom testing
rate currently required in the substance
abuse programs mandated lor entities
rogulated by the agencies within ths
Department of Transportation (DOT).
including the Federa! Aviaticn
Administration and the Federal
Highway Administration They also
noted that DOT is currently considering
lowering its proposed random testing
rate below SO percent even though
Federa! Highway Administration dota,
for example. indicate a significantly
higher positive rate than that
experienced among NRC licensee
employees. Another dommenter pointed
out that the lowered random testing rate
for hecensee employees subpect to the
NRC's FFD rule also would be
consistent with the random rate applied
in the Commuission's own interns! drug
lesting program

Other commenters supported the
reduction with the expectsl.on of
significant cost savings for licensees as
8 result of only testing approximately
one- hall the number of empioyees now
being tested ln this regard, the Nuglear
Management and Resources Council
(NUMARC) raade reference to the
November 1992 GAD report, "Employee
Drug Testing Opportunities Exist Te
Lower Drug-Testing Program Costs”
(CAD/CLD-93-13), which sugpests
reduced random testing rates as # means
of praduaimg cost efficieacies in
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are decreas.ng Second. while it may be
that most of the chronic drug users who
were in the industry when the program
started hase been detected or have left,
there can be expected 1o be 8 continuing
level of intermutent illega! drug use and
alcohol sbuse among industry
emplovees such use is difficult to
detect The Commussion concludes that
the Jow positive random test results do
pot indicate thal there has cessed 1o be
8 drup and slcobol abuse probijem and
that furner reduction in the randum
testing rate would not be appropnate at
NS e
In response to the commenters’
retereace (o the CAQYs observation that
the perentage of positives dovs not vary
sigruficantly among Federal agency drug
teating prograris the NRC notes that the
GAD s et ect.ve in the! report was to
deriify potential cos!t savings in
Federal emplovee drug testing
programs Its otwetive did not inglude
determination af the ~'atve detesrent
values of alternati o ranc um testing
rtes In azcompl shing it objective. the
GAD propess coneentrarsd on only the
costs gisaciated with Federal employee
drug testing It dic not perfurm an
indepth analysis of the several vanables
that imfuence testing resalts nor of the
very complex redtionship betwesn
LEose vanaties and the deterrence value
of testing Such vaziaties would include
e incanzuon for drug ot élcche! sbuse
TONG 1he emiployses (n the vasious
fndsines in which the Federal testing
Frogiems aperate, the axtent 19 which
tne strengih and eflecuveness of other,
nondesLng program elements, such as
frug aw areriess ralning. may affect
testn@ resuits, and the relalive
sttngency of sanctians imposed by the
vanous Federal sgenies fallowing
posilive test results Bacayse the GAQD's
olijective was 1o addre.s the cost rather
than the detetence efiectiveness of
testing the %R does not consides the
commenter s reference 1o the GAQ's
obiservation to be a persuasive argument
for reduced random testing rates
The NRC will continue to munitor
implementation of the rule and wil
mad:fy the rule in response 1o industey
experience. advancesn technology, or
other considerstons to ensure that the
rule is achieving the genera)
petformance abjectives set forth i 10
CF® Pan 26
3 Comment The random testing rate
should be flexible and based on
perfurmance, such as the positive rate of
random testing
Twelve commenters recommended
tha! the Cornmission alluw some form of
pecfontiance-based spproach to
determine the random tesiing rate
Undersuch a system, the random

I PR T——— T Ty - =

lnmg rate would vary over time This
would depend on each licensee's or,
alternatively. the industry's positive
random test results from » previous
peniod One licensee. for example
sugpested that each licensee's random
testing rate should be based upon that
particular licensee's previous 12 month
lesting resulls Uinder this approach a
licensee would be subiect 1o & minimum
50 percent random testing rate if it
experienced 8 positive rate of greater
than 050 percent dunng the previous
12 months That licenses could reduce
s random rate to 25 percent if it
subsequentiv had & 12-month positive
rate between 0 25 percent and 0 50
percent or to as low as 10 percent if ns
ositive rate for the previous year was
ess than 0.25 percent Three other
licensees recormmended similar schemes
whereby 8 licensee's random rate would
be determined by its own record of
positive test results One of these
recommendations based the rate on the
resulls of Lthe previous 2 vears rather
than those of the previous 12 months
NUMARC proposed that the industry-
wide random lesting rate be determined
by the industry-wide random testing
results from the previous period This
recommendation was endarsed by five
licensees Under NUMARC's proposed
approach, the industry would be
sliowed by regulation to adjust jis
random testing rete based on testing
results from the previous reporting
period All Licer.sees would be required
o test st a 100-percent random rate if
the industry wide positive rate were
greater than 1.0 percent in the previous
period, at 8 S0-percent random rate if
the positive rate was between 0 50
percent and 1.0 percent, ot a 25-percent
random rate if the positive rate was
between 0 25 percent and 0 50 percent,
and at & 10-percent random rate if the
positive rate was less than 0 25 percent
Two of the eleven Licensess favoring a
performance based testing system
provided a genersl recommendation that
did not specify whiether the random
testing rate should be based an the
positive testing results of each
individual hicensee. or on the resulls of
the industry as a whole
The commenters noted varibus
potential advantages of adopting e
performance based approach 1o setting
the random testing rate. One stated that
sdupting such an approsch would be
consistent with the NRC's initiative 1o
identify performance-based programs
that would be beneficial 1o the industry
Another listed cost savings equity in
that each licensee's random rate would
be commensurate with its program
performance. and an ingentive fur
licensees to maxituze program

conformance with the FFD rule as
sdvantages of such an approach

NRC Response

Dunng developmeng gf 10 CFR pan
26 in 1989, the Commission considered
8 variation of the flexible. performance.
based random rate sindlar to the
approaches recommended Ly these
commenters {See, for exarnple the
NRC's response to Conmiment 7.4 2.in
NUREG-1334, “Fitness fur Dty ip (e
Nucleat Power Industry Respenses 1,
Public Comments ') At that time the
Commission decided agunst adoplng a
performance-based rate for variuus
reasons. As stated above. positive
random testing results are not the on'y
indicator of detection and deterrence
effect veness or of oyverall random
testing program performance o allaw
the testing rate o vary with tesling
results. Adopting a performance based
spproach would tend (o discourage the
initiatives that the Commission is
encouraging in 10 CFR 26 240 ar -
Section 2 1 of Appendix A to Pan .
In § 26 241h). the NRC allows Licentsss
to implement programs with moee
stningent stanidards. Jor example lower
screening and confitmation cyloff lewe's
and 8 broader panel of drugs than tho e
specified in the rule In hection 2 1 6f
Appendix A, licensens are pessr 11od +
test far any ilegal drugs dunng & fus
Cause test or analvsis of sperimer,
suspected of being adulierated o
diluted. Program pesformance dats for
the first three years of FFD progras,
implementation have shown that =0
licensees using screvning cutoff loveis
for marijuans tha! are lower 1592 (e
maximum allowed 100 nanograms per
milliliter (ng/mi) have had a kizher
percentage of confirmed posilive resulte
than those screening at 100 nig 'm| {See
NUREG/CR-5738. Va)s 1-3 | Licesspes
hat empley special measures 1o derec
attempts todilute specimens o £ .44
metabolites from the body repont that
their positive fate 15 about doublod Thos
result is similar to dats presented in the
Department of Health and Human
Services' Drug Testing Aduisary ot
on June 10. 1993 and reported i The
Nations!l Report on Substance Abuss
on June 18, 1963 | “he study 18
currently undergoing peer reyiew bl e
ublication ) Adapting a performac ¢
d approach that aliowed hicensees
to reduce their random testira rates as
rosiuu testing results declined would
ikely discourage licensess from
sdopting lower screening cutoff leurls
and taking measures to detect atters oty
by users to avoid detection
Lastly. 8 performarnce based appra b
would require the collecrion and
analysis of performance dita to pros e
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the bases for adjustments to the random
testing rete Such dats 15 not currently
collectad by the Licensees or the NRC.
Previous efforts known 1o the NRC stalf
to identify and analyze the many
candidate performance indicators for
measuring the effectiveness of random
testing have been inconclusive,
primarily because of the numerous
vanables Furthermore, assuming that
the praper performance indicalors can
be developed, it would sppear that the
cudlection and analysis of data 1o
support 8 perfurmance-based approach
would add s considerable
admuinistrative burden to both Licensees
e SRL.

For el these reasons and wnt] further
experience is ganed that would suppant
8 performancebased approacts the
Corrnssion declines 1o adop! such sn
8p prowicdi 1o setung the random lesting
1a's

4 Comment. The reduction in the
rancon Westing rate should be spplied 10
i WOTAEDS

Fuur el the 30 commenters an s
16 L—th e uriions and one licensee—
rmission’s proposas’
naintain the 100 percent
randogm testing rate for contractor and
vendoremplovees Their reasons
ariaded 8 concem for lack of

s ppanied the Co

W@ LCensees T

( or 1 Ly contranior emplovees to
Malsitar he indusisy's Bigh drug
s, + { it e
LRt 16 ¢ I3 de contingped
geterrentefor ¢ af e plosers
Frve thesp uronns secammended

15 e tantearions shouid hlave

WE? a7 GO YestLng rate as

1 1 v i Oy loneey b ause 108!
s & uf Tong term cuntratiors and
« errpHovees Have heen almne

IiEre WEre SeveTal jssues consistentl,
mernned by those 26 commen’ers whn

o7 1osed mamtaming e 100 peroen!
ipeting rate by roerener e and
eniplovene There was g ponera

for unnecettary AT ans S AN TIes
P temr ipg rates b woor Feder;

R LN T

pn MR meneram be Kopt ad
Vme eyngst

¥
T T PRETL

Teow otk pengma e
palated salery
v T e ,.J,.u_ £,
s Hhiat currenly reguire
» toee qri e stnss ¥ e taniiinTe
B ELperren pah
Vasaut hirensves cjed the (esting
frum 1990 Bnd 194 whioh
opa o, cteste no statistically
a4 satinnate far yesling contracton
e dpgw erepinvess g 2 at e 4‘ florg
Cnf g e el v Thes

Gt ke g e e e |
- nt Tate Bhas hew Wit et
ke P bloyres 1138 81 It

enough to make unnecessary the
eapenditure of the resources necessary
to n}nnmn two separste randam tesling
8
posmou: cammenters noted tha!
contractors and vendors are submect 1o
the identical acoess suthorizatuon and
other FFD program requirements as are
licensee amployees, including
bebaviors] observatios These stringent
requirements, in Welr view, obviste the
need 10 heep the cantractor/vendor
random rate at 100 percent Some also
noted ths! the deterrent value of random
testing is in the act of testing iteel! and
ro! in whe! macy consider 10 be & high
rate of 1esing Same commenters
warned the! keeping contractors and
vendors at 100 percent could be
construed as discriminatory egainst
those etuployees and may be perceived
as punulve rather than as 8 corrective
measure Two Loensees also cited 8
study of the detection effectiveness of
nine random testing rates published o
NUREG/CR-5784, "Fitness for Duty in
the Nuclear Power Industry A Review
of the First Year of Frogram
Performance aod an Update of the
Technical Issues” whuch indicates that
& 100-percent lestng rate is only @ little
maore elfective than 8 50-percent rate for
deiectung oocasional drug users

NFHL Response

sugh there 1s o difference
the posiuve results of random
testing of licensee employees and those
. contractor aid vendor employees, e
positive random 1esling rate of both
groups has been less io each year since
1953, as stated 1n the response to
Comment 1 abewe While the contracior/
vendor random, 1esting positive rates
contitiue 1o be suo't twice the rate for
Licenser emplovees and statislical
nalvsis of the data shows that the
difference in proportion between the
contractory’ and licensees' employues is
ne! explained within statistical
fuctuations (therelore, differences in
e rates are stalistically sipnificant] the
Comassion agrees that the absalute
punthers of ?M.f;\l‘ test results of all
ca'rgoties of nuclear power workers ars
& Therefore, the Commission will
petent ats litensers 1o Jower the randon
tisting rate 16 50 percent for all persons
covered by 10 CFR part 26 Howev

the Come

nisslon will coplipue to
monitnr icensee program performanc s
snd effoctiveness and will made
program ad usiments 88 necrssary

In respanse 10 the conenents '
regarding the study of the detection
eflectivoness of nine random testing
rates pubhshed in NUREG/CR-5TRS 1he
Commussinn notes ixd the study
eaplicidy dealt with only the

hypothetical detection effactiveness of
those alternatives 1t did not nddress
their relative deterrence effactiveness.
While it may be that the allectivensss of
& 100 trandom testing rate for
dete. ional drug users could be
slightly higher than tha! of 8 50 percer!
rute, the Commission nopetheless
believes Um! a 50-percent randor
testing mte will provide sufficient
deterrence 1o drug and alcobol abuse by
contracior and vendor empioyess

Witk respect 1o commenters’ concerns
about unnecessary inconsistencies in
random tesling rates between Federa!
agencies the Commission continues to
believe that the random lest rate fur
employees in the nuclear power
industry need not be similar 1o the rates
epplied to employees in all or even
mos!. other Federal agencies or
Federally mandated programs Not all
Feders! agencies have identicel safe'y
concerns or responsibilities

S Comument There should be no
differance in the random testing rate for
ceriain positions critical 1o the safe
operstion of 8 nuclear power plant

Sev  'een commenters responded 1o
the € . -ission’s question as 19
whr vt onmiain itions critical to the
sa’ = o« on of @ nuciear power plant
su. 7«  ;eed reactor operators
sho ! xeluded Brom any redu 2i0n
of th dom testing re‘e All theso
comm ters recommended apains such
differentiation, Two ficensees stated
that treating people in positions critical
to safety diffsrently fom other
emplovees could have 8 neyetiie effect
on the morale. self-imape. ard!
motivation of ths group ef haghly
trained and dedicated special ot
Another stated tha! all plant er plojees
are critical 1o safe operaiinn Therelap
a reduction in the random 1esting rale
should apply (o all emplc;ees The
potertia! for added recr-d heejing
requirements Crealing uanecessarn
burdens for the indusisy waz ang het
reason for pot making Uus disunelion
In the Spunicn ol one commenier, L
1990196 andustry -wide proagras
performi Ace da'a do fol sappest tesiing
people 11 positions enza! to gafety ot
o diffenn! rate than tha eppued &
olher Yic usee emplovers Firglly one
Licenisee c'ed potential probiems geiting
UDIOn agreen.oni 1o tes.ag this
classilication of emploves: ala bigher
rate than other Jioensec pris iminu
subject 1o the 1T rule

NRC Respoase

The essétce and utianit il of s
commen's—tha! Legnsed Gpurators and
other emplovees i pus.20s Ol
the s8fe petstion of & ne AR
p o whia i nge be exgly wd fiur
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reduction of the random testing rate--is
oot surprising These particular
members of tgo nuciear power
industry's workforce have collectively
demonsteated their dedication Lo safe
and eflicient plant aperations As at
least one commenter noted the
industry’s program performance data for
the first three vears of operation do nom
suppart differentiating between people
in safelvceitical posiions and other
lLicenses emplovees insafar as the
PARAGT teStnR rate is conderned The
Y9as program petloemance data for
examipie show that elghteen of the
indosin s approximately 5.000 Leensed
operatons tested positive for deugs or
alcabol or atherwise violated the
hienser 8 FFD policy. twelve of these
werg & result of mador testing When
cumpanng tiese reiullts to the 461

P"“ viPod sty oo T' TRE 50 rgncbun

tests adm nistered 1o the indusisy
workforce the diffseence in proponion
betwern the Licensed Operatuns a0l the
indastry workforee is w.thin statistical
fluetuatons and the duferonce in the
Fustee rates s ot glalistically

sign fcant SWhie the NEC expets
Boensees to cantisue 1o tuke 80H20 1
dhve this numiter of positives down
even further. this recurd does aot merit
testing pecajle i these positlivns 8t e
rate < Huternt frofs that apnlued to pibier
Licensee emplovees The Commission
Iherefim porcum with the cemmerniers'
TRCITUTE R GALISN tha Germn pasddions
€riticai fothe safe operation of 8 nuciear

prweEr plant sunh as licensad reactar

CREIE UryY N 1

& rvddus it of e mandom testng rate
& Lommert Fandom testing 5

ganens.ve ang p

Furthesmore chrodie usbe s are ghile to

avhid dereonne
e B plwar

(LR el oM
rndures falewe s tives

Two Com e -
witkEr and & union, sepusd agains! the
Wi luinkss of conlinuen randan tesnng
Oné of these caommet,tors statesd tha
FRRUGT fwsting produses [ylse posdives
These co & (nduutry large ameounts of
. aney lempnts and dumags e
public’s pearcettian of loenses
farerwss A wdditonal sunpae fue thos
praution 1 mnenter warned tha
tErone drug absers are partie ularly
adegp! Bt escap.hg delectign fron

paef o tesl g by subserting the weting
Process The taher conimente

FRCOMME, d TRNG fg b
elimin Lvg in
e s it Fec] AL

the Lime urine samples are collorted
Fardause testmg in ths commenies s
gpinian, 14 moure effective bpcauss it
preeite aciatate'y refllbcta g workor o

P-‘T""'.' | e ! ",U-‘" e R s ".~.' At
thie §pems by e bt Th
CLe st 4 statenl 135 tah

testing sppears to be s means of having
the NRC enforce the Contnlled
Subs*ances Act which is not the NRC's
responsib ity

NRC Response

The Commission has long been well
aware of the types of FFD program-
related concerns as addressed by these
commenters During the promulgation
of 10 CFR pant 26.in 1989 the
Commussion tully addressed these and
many other such concemns. (See
NUREG~1354, “Fitness for Duty in the
Nucleat Power Industry Respanses 1o
Public Comments *') At that ume the
NRC concluded. for example, that
licensee FFD) programs should be
concemed not only with impairment
but also with worker reliability and
trustwanthiness The NRC believes that
any iHegal drug use or alcohiol sbuse by
& worker reflects upon his or her
trustworthiness and relishility
Likew:se random testing is nat
intended nor has it ever functioned. as
& means to enforce the Controlled
Substances Act Section 26 2904
provides that licensees, contractors. and
vendaors shall not disclose test results to
law enfurcement officials unless those
officials request such information under
court order It also is noted that there is
no reguirement to routinely provide
such officials with testing results

The Commission is well aware that
there 45 8 polentia! for felse positive
results and, therefore. has required
numerous quality control measoures and
safeguards (o prevent suck occurrences
In Appendix D to NUREG/CR-575
Voiume 3. the testing process errors that
were reported by Licensees during the
firs! three years under the FTD rule wese
anslyveed Of over 800000 specimens
tested, there were two false positives of
personnel specimens reported by the
lsboratones both due 1o sdministrative
errars In both cases, the quality
assurance programs delecied and
corrected the problem

Because of Lhe NRC's particular
concem with (he degree to which the
testing nrocess can be subvened. the
Commissian staff has continued 1o track
the ways in which workers have
subveried testing processes in industries
across the tountey. These eflons have
resulted in stafl recommendations for
amanding 10 CFR pant 26 t0 introduce
various means for combatting
sutivers,on Lastly, the Comemiission
believes that the added protection of
public health and safety that the FFD
program provides is well wonh the
industey s costs of administering s
pre prim

7 Comment Marntaining two
sepatute populations of workers [

random testing is an unnecessary and
expensive burden.

g:me of the commenters stated that
requinng two random tes'.ny fates
would force licensees to develop two
separate testing programs The res.)t 7y
additional administratge and Franc.o
burdens would cancel out ary sav.fp5
resulting from reducing the hicenses
employee rate 1o 50 pefert NI AR
stated thar the industey wo.ld save
approximately 84 1 million f he
number of tests ¢f contracrar and vendue
employees was cut in half
NRC Respor.se

Some of the comments noted 4l v
asserted that separate random test.rg
rates for licensee employees and
contrattors/vendurs would cresle
additional admanstrative and Lrare
burdens for licensees Alinouik i,
I1s5Ue 15 sonewhat maot since Lhe
Commission will permit licensees t
reduce the random testing rate 12 37
Eerwm per yesr fur gl persons covered

y Pant 26 the Commission does nat
concut that conducting randor testing
using two random rates waeld have
caused appreciebly bugher
sdministrative or operating | usis
Presumably, most licensess’ data basis
dlready distinguish between Liconyes
employess and seniracior vendor
emplovees subject 1o leshing Numesy s
commenters o5 the initial rule in 165,
indicated that the warkhfesze populy —n
should be separsted so tha! permanen:
emplavees would not be tested 5t 3
much higher tate \o make up for
contracioss whno might aot be on §.0e
when selected for testing (see (ormmers
resparise 74 3 of NUREG~12541 The
NRC staff understands that several
licensees have divided their testing
populanion as permitted by the pule The
number and identity of Licensee
employees in the tesling poc! ren sing
rather topsian! over fyme Tre number
and identity of contracior vendor
empicyess in thetesting paal, 6n the
other hand. vires quite congidessb s
over hime dependinig on cutdges ard
othet operaticnal considerslions A
licenser may choose to Create giote than
one test populanion sothat i max i
portions ol s workforee a7 o grovies 2a%e
of redune the burden on its enmiplovess
frony being tesied at & Bagher rate 16
compensaie forihe testing of coritrartyrs
and verdors not normally on 5.

8 Comment The Commission showld
modily certa.n portions of 10 CFR pan
26 based on industry expetience ard
lesiomis learned and inzotporate
rumertus program enhancements gs
disi Gesed w1 varioes indestey forur

Eagivt x mesiTe ez ammended s
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modifications 1o certain portions of 10
CFR part 26 basad on industry
experience and bessons learned and
ALCOMPOrAte HUIBeroNs Program
mbancements as discussad ot vanous
industry forums

NRC Response

The specific recommendations for
wavs in which part 26 can be improved
and numerous other program
enhancements are aurrently beang
amsidered by the NKC 1o conunction
willi & geners. package of rule revisions
currentiy uader development

Environmental lmpact Categorical
Exclusion

Tue NEC has determuned that this
final ruleas me')pe of scuon descr bed
i1 categoncal exclusion 10 GFK
51 2uch2) Thereiore, the NRC has not
prepased an environmenlal impact
statement. Dor an environmental
assessmen! for Was finai rule
Paperwork Redurtion Act Sdat  ent

This fine! rule amends ir"aneduon
cutlection requirernents tha! are subject
to the Peperwark Keducton Act of 1880
44 U S.C 3501 et seg ) These
requirements and amendments ware
spproved by the Office of Management
and Budge!. spproval number 3150~
014t

Since Loe rule will permit censees to
reduce the sandorm testung rate for theu
employess. the resching reduction in
the reporting and recordieeping burden
is expected 10 be an average of 223

bours pet site, including the Ume far
reviewing instructicns, searcking
exitting duta souried gathering and

ma s nitig e date needed. and
completng and review ng the collection
of information Send cornments
reparding this burden estimate or any
other aspect of this ;l tion of
information tnclud.n sppestions fur
recu g this burd "‘ lefr mnation
and Becords Manapgemen Branch
(MNER-7714), U'S Nuclear Repulatory

(ommission Washingon DC 20555~
( and tothe Desh (fficer Office of

Intormatiun and Regulatory Aflairs
NEOH-3015 131500146 Office of
Maragement and Budget Wastungton

Kegulatury Analysis

The NFC bas prepared s regulatony
enalves Tor e repula on The analysis
eaniLnes the costs and benefits of the
duves considered by the

BlETE

Comer s y Toe analisis s avaiable
for insswiction i the NRC Public
Document Ruurn, 2120 L Strest W

(Lower Level) Washington DO Single
copres of the analvsis may be oblainad

from Loren L. Bush jr .Divisiond
Radiation Safety and Safeguards, Office
of Nuclesr Reactor Regulation U S
Nuclear Regulstory Commission,
Washimgton, DC 20555, telephone (301)
504-2944

Regulatory Flecibilty Ad Cartificabion

In accordance with the Regulatory
Flexibility Act of 1980 {5 U S C 80500,
the Comnassian certifies that this rule
will not have s mgoificant economic
impart on 8 substantial number of small
entities This rule affects only the
heensing and operation of nuclesr
power plants and activities associsted
with the possession or transportation ef
Category | material The companies that
own these plants do pot fall within the
scope of the definition of “small
entties” set forth in the Regulatory
Flexibility Act or the Smal! Business
Size Standards issued by the Small
Business Administration in 13 (FR part
121

Backfit Analvnus

The rule represents o relaxation bom
curren! part 26 requirements for drug
testing since the rule permits (but does
rot require) licensees Lo reduce the
random lestag rate for all persons
covered by the rule. Accordingly, the
rule does not represent @ backlit as
defined in 10 CFR 50.10%{s)(1), and s
backui! analysis is no! required for tus
rule

List of Subjects in 19 (3R Part 26

Alcohol abuse, Alcah, ] tesung
Appeals, Chemical tesiing, Drug abuse,
Drug testing, Employee ass <zace
progrerus, Fitness for duty, Hazardous
materials ransparialion, Management
sctious. Nuclear materials, Nuclear
;mwu plants and reactors, Penalties,

*rotection of information. Radiation
protection, Reporting and recordkeeping
requirements, Sancuons, Special
nuclear materisls

For the reasons set out 1n the
preamble and under the suthority of the
Atomic Eoergy Act of 1954 as amended
the Energy Reorganization Act of 1974
as ermended. and 5 US € 552 end 553
the NRC is adoptung the following
emendment to 30 CFR part 26

PART 26—FITNESS FOR DUTY
PROGRAMS

1. The authonty citation for part 26
continues 1o read as fullows

Autharity. Seca 51 81 103,164 107 161,
65 Stat 830 93%, §36 HI7 918 B4F es
swended (421 SC 2073 2313), 2142 2133
2134, 2337, 2201) secs 201202 2N BB
Sist 1242 1244 1240 as amended (42 'S C
5841 5847 5846

2 't § 208 24 parsgraph (a)i2) is
revised 10 resd as lollopfs

§26.2¢ Chamsosl and scohol teating

‘.’ LR .

(2) Unennounced drug and alcoho!
tests imposed in a statistically random
and unpretlictable maniner so that al
persons in the population subject 1o
testing have an equal protability of
being selocted and tested The tests
mus! be administered so tha' s person
completing a test is immedistely eligihle
for another unannounced tes! As g
minimum . tests must be administernd
on 8 nominal week!y frequency and at
vanous tinves dunog the day Random
testing roust be comducted s an annus)
rate aqual (0 at feast 50 percent of the
workforee
- " - - .

Deted  Bockvilie Marnviand ths 200h day
of December 1991

For the Nactesr Reguletony Commission
John C Hoyle,

Acting Secrewory of the Commissa
TFR Dox $4-131 Fued 1494 845 am)
BLLNG COOE 790001 8

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 20

IDocket No S3-NM-208-AL Amendnwal
388783, AD B3-24-81)

Airworthiness Directives, Airbus
Industrie Mode! A310 and A300-600
Series Alrplanes

AGENCY: Federal Aviation
Administration. DOT
ACTON: Final rule; request for
comm ems

wllluv Ttis document publishes in
the Federal Register an amendmen!
sdopting Asrworthiness Directive (AD)
T93-24-51 the! was sen! previously to
all known U S owners and operators of
11 Airbus Model A310 und A3GG-600
senes a:rplanes by individus! telegrams
This AD raquires repetitive operstions!
tests of feel and Limitation computers
(FLC)1and 2 This mer.dme:.‘. is
prompiad by a report that the pitch
control on & Mode! A300-600 series
airplane operated with stufiness The
sctions specified by this AD are
intended 1o prevent st ff operation of the
pitch control and undetected loss of
rudder travel fimitation funcuion
DATES' Effactive January 201984 to gl
persons excep! those persons to whaom
it was made immediately effective by
teiegraphic AD T93-24-51. issued
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 26
RiN J150-AE 38

Meodifications to Fitness-tor-Duty
Program Requirements

AGENCY: Nuclear Regulatory
Commission

ACTION: Proposed rule

SUMMARY: The Nuclesr Regulstory
Commission (NRC) proposes to amend
its regulations to modify current
Fitness-for-Duty Program (FFD)
requirements Thogmpomd
smendments would apply to el
licensees authorized to construct or
operate a nuclear power resctor
pursuant to 10 CFR part 50 The
proposed rule is intended to permit
licensees to reduce the random testing
rate for licensee employees but maintain
the 100 percent random testing rate for
conttactor and vendor employees

DATES: The comment period expires
June 22,1693 Comments received afler
this date will be considered if it is
practical to do so, but the Commission
is able to assure considerstion only for
comments received on or before this
date
ADDRESSES: Mail comments to: The
Secretary of the Commission, U.8
Nuclear Regulatory Commission,
Washington, DC 20555, ATIN
Docketing and Service Branch

Deliver comments 1o One White Flint
North, 11555 Rockville Pike, Rockville,
Maryland between 7.30 am and 4.15 pm
on Federsl workdeys

Copies of SECY-82-271, the drah
regulatory analysis, and the comments
received may be examined st the NRC
Public Document Room, 2120 L Street
NW (Lower Level), Washington, DC

Copies of NUREG/CR~5758 (Volumes
1 end 2) and NUREG/CR-5784 may be
purchased from the Superintendent of
Documents, U.S Government Printing
Office. PO Box 37082, Washington, DC
20013-7082 Copies sre also sveileble

from the Nationa] Technical Information
Service. 5282 Port Royal Road,
Sprtniﬁold. VA 22161. A cory is
svailable for inspection and/or copying
for a foe in the NRC Public Dac iumeant
Rootii, 2140 L Sureet NW. (Lower Level),
Washington, DC.

FOR FURTHER INFORMATION CONTALY:
Loren L. Bush, Jr.. Resctor Safeguards
Branch, Division of Radiation Sefety
and Safeguards, Office of Nuclear
Reactor Regulation, U.S Nuclear
Regulaiory Commission, Washington,
DC 20555, telephone: (301) 504-2044

BUPPLEMENTARY INFORMATION:

Background

The NRC is proposing (o emend its
regulations governing “Fitness-for-Duty
Programs.” as part of its continuing
effort to improve its regulations

The NRC has reviewed experiences
geined since publication of the current
rule on June 7, 1689 (54 FR 24468) and
implementation by power reactor
licensees on Jenuary 3, 1850. The NRC
has determined thet it is sppropriate to
permit 8 reduction in the random testing
rote for utility employees but meintain
the 100 percent random testing rate for
contractors and vendors,

During the FFD rulemaking process,
the NRC had specificelly invited the
public to comment on the rates of
random testing (53 FR 36795 at 36796,
September 22, 1988). Public comments
strongly opposed & proposed 300
percent rate, the Nuclear Management
and Resources Council (NUMARC) and
most licensees proposed a 100 percent
rate. These commenters also
recomnmended ths! this rate be
reevalusied on the basis of utility
experience and be reduced to 25
percent, if warranted (54 FR 24468 at
24472 June 7, 1889) As & result, the
Commission indicated that it would
consider reducing testing retes afer
several years if it obtained information
that experience in the industry with the
existing rate had been positive (54 FR
24468 a1 24474, June 7, 1888) On
November 7, 1891, the Commission
directed the stafT 1o report on work that
has been done on the deterrent effect of
different testing rates with
recommendstions of the applicability of
the work to the nuclesr industry.

SECY~92-271 informed the
Commission thst no research exists that

Poders) Rogister
Vol 88, No. 85
Wedoesday, March 24, 1980
.
directly addresses the issus of whether

reducing the random testing rste sffects
the deterrent effect of drug testing and
presented options for consideretion by
the Commission On Ortober 20 1997
the Commission Instructed the staff 1o
prepere a change 10 10 CFR part 26 that
would permit licensees 1o random|ly test
their smployees at & rate squal to 50
percent.

Discuwion

The p.7oose of random testing was
discussed in .- Federal Register in the
Commission's notice of proposed
rulemaking published on September 22,
1988 (53 l'% 36785 ot 36810). An extract
of that discussion follows:

“The porpose of random (unannounced)
testing is to provide reasonable assurance
that employees are fit for duty by identifying
current druk\um and by deterring drug
users from further use or potential users from
initial use. The trequency with which an
individual is tested is relevant 1o both the
identification and daua.na oale of the
drug testing program Generslly, the more
t::mt the testing the ter the deterrent
effect and the better the detection
cepabilities However, very frequent testing
may result in unacceptable sconomic or
social costs Although there is no research
upon which the testing frequency may be
based | seems reasonable to assume tha!

* Any form of unannounced testing would
provide some level of deterrence

* There would be little deterrent if the
tosting dates were predictable and the drug
user knew he was not immediately
susceptible to ancther test

* Testing sach day would provide more of
& deterrent than testing once sach week or
month, especially if the deily sctivity was
highly visible

¢ Deterrence is related 10 sither the actual
o percsived probability of detection

* The actual probability of detection is
relsted to the type of drug. dose. brequency
of use. rate of metabolism and excretion from
the body, and the trequency of testing

¢ The perceived probebility of detection is
related 1o the frequency of testing the
“publicity” given positive findings and
sanctions im . and the sbuser’s
knowledge of the rate of metabolism and
sctusl probability of detsction

The NRI izes that not all
workers are deterred and that random
testing does contribute significantly 1o
the detection of substance abuse by
those fow who are not deterred The
workforce may be divided into three
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groups concerning the deterreni effect of
rondom testing
* The vast majority of workers do not
sbuse substances because of any of
severs! reasons, usually concerns for
health. Random testing does not
influence the behavior of this group
There would be no deterrent effect
e Asn percentage of workers are
ronic abusers. Random testing would
“ﬂ' Y. inliuence on ¢

1 be no d¢

' e
¢
wn percentage of workers
ould be temptled to be
ne! users and may be able i

if properly encouraged. The

heve e strong deterrent effect on
substance sbuse In sddition, research
on humen decislonmaking and risk
assessment suggests Lhat an Individual's
perceptions of the risk of being tested
end the risk of drug use being detected
&re not based on rational calculstions of
probabilities alone. Individuals tend to
overestimate the likelihood of low
probabikty svents {baing selected for
testing) end tend to incorporate into

their decisionn information
y recalled

10k g the
) mos! sas
Deterrence 18 believed to be & function
of the perceived risk of being detected
the seventy of the sanction, and the
swifiness with which it Is applied
compared with the gratificaion derived
from it behavior Severa!
conclusions may be drewn from review
¢ eavailable |

the tlh

llierature
(1) The deterrent eflect of random
drug and aicohol testing programs may
be & ve {0 incremenial
reandom lest rates. While
teshing remeains critical ir
ing drug abuse, it is only one of
iroes scting o deter drug use. Other
rtan! fact lude the slements
broadbrush program (e g
awareness training, pre-access and for
g behaviora!l observetion

ni r
§ 1!

s in

cause (est
CoOunse

ng equs! testing rates and
Do 3 gresler
the nsks of drug

ey f
O

there w
{ effect when
including the probebility
on--are well undersiood tha
are not
SO0Me users wil

eterred

they
| remain

the findings
(ary ar (} rsearch or {-I""' £ or

part of the population cont
D ¢ PO ¢ I

Based or

irugs or aicoho! even wher

and sanctions are hig!
Kegardless of the randon

S users may nol caass 1}

observat
lemployee ass
Mantt
o8 1

stance
are mpx prov
assurar deloct ar
hronic drug sbusers fron
8 higher rar
i more r:
arred users (soe Ag
5784 '

rce However
\
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suggesting that e« substantial number of
those testing positive for drugs are not
deterred (Osborn & Sokolov, 1990
Stoloff, 1085)

The NRC considered several
slternatives in determining the
appropriste yandom drug testing rete lor
tbe nuclear power Industry, The NRC
considersd conducting s study that
would reduce the random testing rete of
some licensees 10 50 percent
(experimenta! sites) and ans
date agains! the dets of licer
would continue @ 100 percent testing
rate (control sites). The experiment
would have to run for severs! years 1o
allow for delayed effects caused by
sdjusted testing rates and to obtain a
sufficient number of test results. The
design of the study and the analysiz of
the resulis would have taken an
additions! year. The NRC has decided
not to conduct such a study because (i)
The relatively long period of time
required to collect and anslyze the data
would delay the Commission’s actic
on this issue, and (ii) variables from site
to site could mask any stetistical
differences betwesn dvut from two test
groups in the small sbsolute number of
expecied positive tests

The NRC considered con¢
sttitudinal study which we
lo show worker attitudes toward, and
their understanding of random testis
It was hoped that this study would
provide ¢ better understand ng of how
this particulsr component of the F¥D
program deters substance sbuse and
would help determine whether the
perceived deterrent
rate of random testing varies. The NK
has decided not to conduct this study
DECaUse

(i) The appreciable time that w
requ ister the
survey and obtain OMB approva! we
delay the Commission’s action on the
issue, (i) the study would tap worker
attitudes rather than their behevior, a
{i1n)the results of the survev by
themselves would not provide 8 s
basis for changes in the random te
rate

The NRC also considered awaiting
And evalusting the results of the Feder
Railroad Administrat $ lest progran
56 FR 22905 May 17, 1691) w!

NoOw &Xxpe fed 10 be ¢ ompiete ]
1993 The NRC heas decided not 1
the results of this study becau
fectors mey limit the applhicatior
study 1o the nuclear industry

(1) The reilroed industry has fewer
units {i e, there am fewer carriers tha
there are utilities) and more emy
per unit than the nuclear power

ind

y2e \.a

S R W !

fHiamn!
. J

effect varies as the

red to design and admir
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(1) The Bexibility provided in par 26 (iv) The recently reported sate of licensse amployens, and that the rate of
» regardmg cotof] evets, sanctions, and so  substance abuse :L-cud through positive random tests for L
forth soggests & potecta! for substantial  random mur:g‘ln the reilroad industry  emiploywes is pot bikely 1o incresse
varisbility of the deterrent effects within s g'll 0 e suclewr powss  However, expariences wilh random
the nuclear power imdustry; indusiry (approximately 1 percent as testing geinked since poblication of the
(iii) A rall line's emrployees are sgeinst 0.25 percent for power reector rule havs contmctor and vendor
located mcrass the country and, thus, are /2780 &mployees for Uhe first 2 ywars). employves testmy positive at & rate

subject 1o 8 range of local drug-use
patierns and contexts By contrast, the
employees of 8 particular nuclear powaer
rlanttend 15 be lecnted within o sing e
geographuc region, with one prevailing
set of local drug-use patterns, and

T nio account the uncertaintss
involved and the low rete of positive
tests, the NRC has cancluded that
lowering te rendom westing rate from
100U pricent to 50 peroent would cause
little, if any, decrease in the detarrant
effect of renuiom testing wheo applied 10

spproximately double thet for licernsee
smployess. Becwuse of the higher rate of
positive tests fo 1 contractor and vendor
employeras, the NRC s nat proposing at
this wme, 1o lower the rate for that
population. See chert

Fanoom TEsT™VG

& 2-ysar
1990 Pastas | 1091 Mastae Jou ks | poows

[ postve ~..":.’°' (9":

cany)
Long Term Cortracoraverdions .. . - w 0910044 7500023 16 4107067 04
Shon - Teem R T i i » 5967229 A5277/R67 B4 8734 50
Al Conlmcion/V enoom oo A8 5067273 82.770290 01, 283%6) 156
LICOese Empuoyees o oo WL 1wezaeT 01041220 PO1.7TH457 2%

' The recgm bor contrecto

han 1.0%

CY 1991 was batweer 0% and 1 53% with 7 sites heving tales
1991 was between 0% e O B7%, with

" The rnge tor scenses empioyess dung S oS havng tates Nupher P 0 5%

8

In conclusion, the NRC belisves that
the fiiness for-duty program can te
revised 10 permit Losnsees 1o Jower the
rendom lastiuig rate for Licensee
employees wilhout significant impact
on the overall effectiveness of the
program. Therelore, the Commussion is
proposing that § 26.24(a}2) be modified
10 peruut Licansees to mndomly Lest
their employees of an annual rate #qual
10 8! lsast 50 percenl This would not
preciude hcansees frow testing the
employee workforce, or portions
thereol. st a higher rate For the present,
We minimum rete of Wsting for
conusdor and vendar employees,
whelher under the Licenses s program or
&n approved contracior of vendor
program wi'' *amain st 100 percent. The
NI w.ii cont/ awr 10 monitor
ir piementstion o f the rule end will
mod:fy e ruls in response to industry
expenencs. advances in techinology, o
other considerations 1o ensure that the
rule is schieviag the general
performance obyectives set forth in 10
CFR 2610

Assuming tha! the deterrent eflect of
the 50 percent randaorm testing rete ware
Lo be about the seme as that for a 100
percent rste, the proposed rule could
result in 8 reduction in the number of
cases of drug and alcobol use by
hicenswe emp loyees deterted ench year
thirough rendom testing Recognizing
Lnis potermial redoction in individuals
Lo ng detexted . the NRC ie specifically
interesied in commerts s 1o whether

certein positions critical to the sefe
opersiion of a nuciesr power plant, such
85 licensed mector operators. should be
excluded from sry reduction of the
random \esting rete
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Environmenial Impect: Categorical

Exclusion

The NRC has deiwrmined thet this
proposed rule is the type of action
described in categorical exclusion 10
CFR 51.22(cH2) Therefore, neither an
environmentsl impact slatomest ot an
envirormmer tal gssessrwent han boen
prepared Lot this proposed rule

Paperwork Redoction Act Statervent

This proposed rule aciends
information collection requirements that
are subject to the Paperwork Reduction
Act of 1080 (44 U S.C. 3501 #f seq )
This ruls bes been submirted 1o the
Office of Manegement and Budget for
review and spprovel of the paperwark
requireroents

Since the proposed rule would reduce
the random drug weling rate for licensee
employees from 100 percent 1o 50
percant, pubric and
recordieeping mm the collection
of \nfoemation w expactad to be
rechuced. The resulting reductien in
burden is estimated 10 average 146
bours per site, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the dets needed and
compheting and reviewing the collection
of information. Send comments
regardmg the estimated burden
reduction or any other gspect of this
collection of information. inchuding
suggestions for further reducing
reporting burden, to the Information and
Records Managemen! Branch (\NBB-
7714), U.S Nuclear Regulaiory
Comaiasion. Washiogion, DC 20555,
and to the Desk Qificer, Office of
Information and Regulatary Affairs.
NEOB-3019, (3150~0146), Olfice of
Managemant wxd Budge', Washurgior,
DC 20503
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Regulatory Analysis

The Commission has prepared s drah
regulatory analysis an this proposed
rule. The analysis examines the benefits,
cost savings, and costs of the
olternatives considered by the
Commission. The drah analysis is
sveilable for & fee st the NRC Public
Document Room. 2120 L Street NW.
(Lower Level), Washington, DC. Single
copies may be obtsinod by writing to the
Ub Nuilvs kopuiaiury Cominission,
Washington, DC 20555, Single copies of
the anelysis may be obtained from Loren
L Bush, Jr., Office of Nuclear Reactor
Regulation, U.S. Nuciear Regulatory
Commission, Washington, DC 20555.

The Commission requests public
comment on the draf lato
anelysis. Comments on the dre
anelysis may be submitied to the NRC
as indicated under the ADDRESSES
heading

Regulatory Flexibility Act Certification

In accoi dence with the Regulatory
Flexibility Act of 1880 ($ U.S.C. 805(b)),
the Cornmission certifies tha! this rule
will not have a significant economic
impact on & substantial number of small
enltities. This proposed rule affects only
the licensing and operation of nuclear
power plants and activities associated
with the possession or transportation of
Category | material. The companies that
own these plants do not fall within the
scope of the definition of “small
ertities” sel forth in the Regulatery
Flexibility Act or the Small Business
Size Standards issued by .he Small
Business Administration in 13 CFR pan
121

Backfit Analysis

The NRC has deiermined thet the
backfit rule, 10 CFR 50.109, does not
epply to this proposed rule, and
therefore, that @ backfit analysis is not
required for this proposed rule, because
these amendments do not impose more
siringent safety requiremants on 10 CFR
part 50 licensees

List of Subjects in 10 CFR Part 26

Alcohol abuse, Alcoho! testing,
Appeals, Chemical testing, Drug abuse,
Drug testing, Employee sssistance
programs, Fitness for duty, Management
sctions, Nuclear power reactors,
Protection of information, Reporting and
recordkeeping requirements, Sanctions

For the reasons set out in the
preamble and under the suthority of the
Atomic Energy Act of 1854, s amended.
the Energy Reorganization Act of 1974,
as amended. and § U.S.C. 553, the NRC
is proposing to sdopt the following
smendment to 10 CFR pant 26

PART 26-FTTNESS FOR DUTY
PROGRAMS

1. The authority citation for part 26
continues to reed as follows:

Awthority: Secs 83 81,103, 104 107, 183,
B8 Stst 930 835 936 937, 039, 48 s
amended (42 U.S.C 2073, 2111, 2112, 2133,
2134, 2137, 2201). secs. 201, 202, 206, 88
Stal 1242, 1244, 1246, as amended (42 USC
5841, 5842 5846) )

2 1n 8§26 24 paragraph (a)(2) is
revised 10 read as follows

#2624 Chemicei meting.

{g) * % «

{2) Unannounced drug and alcohol
tests imposed in o statistically random
and unpredictable manner so that all
persons in the populstion subject to
testing have an equsl probability of
being selected and tested The tests
must be administered so that a person
completing s test is immedistely eligible
for enother unannounced test. As e
minimum, tests must be administered
on s nominal weekly frequency and st
various times during the day. Random
testing of contractor and vendor
employees must be conducted at an
annual rate equal to st least 100 percent
of that workforce. Random testing of
licensee employees must be ~onducted
at an sennual rate equal to at least 50
percent of that workforce.

- L . - Ld

Dated ot Rockvilie, Maryland, this 18th day
of March, 1993

For the Nuclear Regulatory Commission
Samuel | Chilk,

Secretary of the Commission
{FR Doc. 93-8680 Filed 3-23-93, 8 45 am)
PULING COOE P-4 8

DEPARTMENT OF TRANSPORTATION
Federa! Aviation Administration

14 CFR Part 39
[Docket No. 82-Nb-221-AD)

Alrworthiness Directives; McDonnell
Dougiss Model DC~10 Series Alrplanes
and KC~10A (Military) Airplanes

AGENCY: Federa) Aviation
Administration, DOT.

ACTION: Nolice of proposed rulemaking
{NPRM)

BUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), spplicable to McDonnell
Dougles Model DC~10 series sirplanes
and %(G—!OA (military) sirplanes, that
currently requires the implementation
of a Structura! Inspection Document
(SID) program of structure! inspections

to datect fatigue cracking. and repair or
replacement, as o ensure
continued airworthiness as these
airplanes approach the manufacturer's
original fatigue design life goel This
sction would: among other things.
revise the existing SID sampling
B:opnm to include some new

spection procedures for certain
Principal Structurs| Elements (PSE).
This proposal is prompted by new data
submitted Ly the manuf. tures
indicating thet certain revisions to the
SID program are necessary in order to
increase the confidence leve! of the
#tatistical progrem to ensure timely
detection of fatigue cracks in PSE's The
sctions specified by the proposed AD
are intended to prevent fatigue cracking
that could compromise the structural
integrity of these airplanes
DATES: Comments must be received by
Meay 17, 1983,

ADDRESSES: Submil comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorste, ANM-103,
Attention: Rules Docket No. §2-NM-
221-AD, 1601 Lind Avenue, W,
Renton, Washington 880554056,
Comments may be inspected at this
location between Bam and3pm
Monday through Fridey. except Fede:
holidays.

The service informstion referenced in
the proposed rule may be obtained from
McDonnell Douglas oration, P.O.
Box 1771, Long Beach, California
90846~1771, Attention: Business Unit
Manager, Technical Publications—
Technical Administrative Suppont, C1~
L5B. This informastion may be examined
8! the FAA, Transport Airplane
Directorste, 1601 Lind Avenue, S\W
Renton, Washington; or at the Los
Angeles Aircraf Centification Office,
3229 East Spring Street, Long Beach,
Californis 80B06-2425
FOR FURTHER INFORMATION CONTACT:
Maureen Moreland, Aerospace
Engineer, Airframe Branch, ANM-121L,
FAA, Transport Airplane Directorate,
Los Angeles Aircrah Certification
Office, 3229 East Spring Street, Long
Beach, California 908062425,
telephone (310) 988-5236, fax {310)
988-5210.

BUPPLEMENTARY INFORMA TION
Commaents lnvited

Interested persons ere invited to
perticipate in the making of the
proposed rule by submitting such
written date, views, or arguments as
they may desire. Communications st «
identify the Rules Docket number ar
be submitted in triplicate to the add: .ss
sperified above. All communications

LA
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Federal Register / Vo! 58 No 88 / Wednesday, March 24, 1993 / Notices

section 5550 of tithe §, Unlted States
Cod

®
ADy person mey shaerve meetings, or

portons thereo!, of edvisory panels
which are open to the public, and may
toe pormm::o perticipate in the
panel ¢ discusrions a! Lthe discretion of
the panel chairman end with the
spproval of the fulltime Faders!
omlrkvyn in sttendance

you beed special sccommodations
duetos disability please contect the
Olliie of Speciai Lanslilueniaes,
National Endowment for the Ars. 1100
Peunsvivania Avenue NW |
Washingtoo DC 20506 202/682-8532
TTY WL68I-540C o loast seven (7)
davs prior Lo the meetings

urber wnformation with reference (o
this meeting can be obiained from Ms
Yvoruw M. babins. Advisary Cammities
Manapement O ,cer. Natanal
Endowment for the Ants. Wasbingtan,
DC 20506, or call (202) 682-543%
Y vonoe M Sabine,
Director, Pune! Operations, Nalana!
Endowment far the A~
IFR Doc. @3-6627 Filed 3-23-83 8 45 am)
LG COD0 TR 45

NUCLEAR REGULATORY
COMMISSION

Documents Containing Reporting of
Recordhseping Requirements Office
o Marmgement and Budge! (OMB),
Rovrw

AGENCY. U S Nuckesr Regulstony
Commission l'.\:P'—‘,

ACTON Nouce of the OME review of
information collectisr

BUMAAY . The NRC has recantly
submitied Lo the OME for review the
fullowing proposal for the colecton of
informauon under the provisions of the
FPeaperwork Reduction Act of 10680 (44
US C ciapter 35)

1 Type of submission, pew, revisoo
or extension Rewvision

2 The title of the information
collection Propossd Rule 10 CFR part
26 Modihcation to the Random Drug
Testing Rate for Licanses Employess™.

3 The forro numder (f applicable Not
applicable

4 How ohen the collection is

ulred On ocoasion
Who will be required to veport
Wuciear powsr plao! hosnsess.

8 An esumate of Whe pumber of
reportz annuslly A reduction of $0 000
drug tesis and sssocieied recards

7. An estimate of the total nuember of
bours needed arinually 1o complets the
nguinmmt 10.833 hours of baurden
reduction (an sverage of 146 hour of
burden reduction per aite)

8 An lndacslon o! whether secton
3504(h), Public Law 96-511 appliss
Apphcable

¥ Abstract 10 CFR part 26 of NRC's
regulations " Fitnessdor-Duoty
Programa.” requires licensess
suthonasd 0 cONSruct of opersie »
Duciedr power plant pursuant o Part 50
o unpement Gtness for-duty programs
10 assure thal parsonng! are Dot under
the wilvence of any substance or
mentslly ar physically impeaired, to
retain cartain records associated with
the managemen! of ihese programs and
lo provide reports con ceraing
wgoiboan! evanis A
amendment o this regulsbon would
permil Lostsoss (o reduce the madom
testing rete of Losnsee e pioyses for
drugs and alcobol to 50 percent but
meintan the 100 percent random Lesting
rate for contractor and vendor
e ployees
pios of Lbe subrmitial may be
inspacied or oblained for o fee from
NRC Publx Docwmant Room, 2120 L
Streal, NW., (Lower Level), Washinglon,
DC 20555.

Caommaents and quesiions shiould be
direcied 1o the reviewa Ronald
Minsk, Difice of lnformstion and
Regulatory Affairs (3150-0146), NEOB-
3016, Office of Mansgement and Budge!,
Washington, DC 20503

NAC ExmosT LICEMSE AMENOMENT

Cormments can alsc be submitied by
telophcas o (202) 3953084

The NRC Clearance Ollcer s Brenda
Jo Shalton. (301) e82-8132

Duted of Bothbada bbwrylend the: 180 day
of March 1990

Por the Mucless Rugulatory Comrmislorn
Gerald 7 Oreaford,
Des gnaved Sersor Offwaal for bnformation
Resources Maonagemea!
1F Doc. w0680 Fusd 3-23-83 8 45 a)
(B i )

Application for & Licenss To Export &
Ulilzstion Facllity 4

Pursuant to 10 CFR 110.700b) “Public
potice of receipt of an m:huuor.'.

lease take notice that the Nuclear
E?uhtory Carumission bas recaived the
following request Lo amand Expont
License XR137. A copy of the
amendmen! request ks on file (o the
Nuclear Regulatary Commisaan's
Public Document located ot 2120
L Streat. NW,, Washingtan D C

A request for a beering or petition for
lsave 1o Lnlervens may be filed within
30 days aRer publication of Lhus potice
inthe F Rogister Any request for
bearing or petition for leavs 1o (atervane
shall be served by the requestor or
petilioosr upan Lhe applicant, the Office
of the Cenesl Counsel, U S Nucleer
Regulstory Commission, Washing!on,
DC 20555, the Secrwtary. US Nuciear -
Fegulatory Commisston, and the
Cuscutive Secrstary, U.S. Department of

ale, Washungton, DC 20420

Lo its review of & request 1o emend »
Bcwnse to export & wtilization fecility as
defined in 10 CFR part 110 and poticed
herein, the Commimion does ot
oveluste the Heslth saboty or
environmentsl effects in the recipient
nation of the facility to be exported The
b formeti on camoem ing this request to
amend follows

e m*mam: - Counery of
ROT OmSe recereed X Dwacript A e
COYCr M s N e v
Al Corwstar Eng 0O | 83 700 000,000 ..o oo G120 W, | Amanced o orease Bower B0 4128 MW | Ve
e oA XoUT Torwar Pows | (1350 Mwe), momese 3§ whe o
0c Sucaa Linms $000 000 000 1 $A700.000.000  ghenge
lungmer 1 and | semes from Tewar Pows Mucee Unns 7
2] od 8 © Tews Poww MNokw LU
Lngmen | and 2. et mvies Gescripion of
Parrs @O 8¢ K Qxport
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“‘ k) UNITED STATES Cys: Taylm

>
SN ¥ NUCLEAR REGULATORY COMMISSION Sniezek
: 4 ) ? WASHINGTON. D C 20555 TN RESPONSE, PLEASE Thompson
L wage s S REFER TO: M931221B Blaha
K N o ‘B“sh
b December 21, 1993 BShelton
OFFICE OF THE DMeyer
SECRETARY
MEMORANDUM FOR; James M. Taylor
Executive Director for O ations
FROM: Samuel J. Chilk, Secret
SUBJECT: STAFF REQUIREMENTS ~ AFF TION/DISCUSSION

AND VOTE, 11:30 A.M., TUE Y, DECEMBER 21,
1993, COMMISSIONERS’ CONFERENCE ROOM, ONE
WHITE FLINT NORTH, ROCKVILLE, MARYLAND (OPEN
TO PUBLIC ATTENDANCE (

d.. SECY-93-302 - Modifications to Fitness-for-Duty Program
Requirements Concerning the Random Drug Testing Rate

The Commission, by a 4-0 vote, approved an amendment to its
fitness-for~-duty regulations which permits licensees to reduce
the randor testing rate for all persons covered by 10 CFR Part 26
to an annual rate egual to S0 percent.

The FRN shculd be: 1) revised to conform with the attached
pages, 2) reviewed by the Rules Review and Directives Branch,

ADM, for conformity with the requirement of the Federal Register,

and 3) returned for signature and publication. |
~FEBES-  (NRR) (SECY Suspense: 12/30/93) 9200240 |

Attachments:

As stated

Commissioner Rogers
Commissioner Remick
Commissioner de Planque
.
GCA
Office Directors, Regions, ACRS, ACNW, ASLBP (via E-Mail)
FDR - Advance
DCS - P1-24

1
|
|
|
l
1
¢c: The Chairman i
I
;
)
\
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other program elements, and the extent to which tested employees have been
successful fn subverting the testing process and avoiding detection.

The NRC does not have sufficient {nformation about these or other factors
that may influence testing results to be able to determine that the decreasing
positive rates reported by licensees are an unqualified indication of FFD
program effectiveness. Nonetheless, the Commission is gratified to observe

AT —TT - e decreun«j pos: Nve rates
the continuing downward trend in licensee employees’ positive random test

——

results during the past three years. The recently published NUREG/CR-5758,

Volume 3, *Fitness for Duty in the Nuclear Power Industry: Annual Summary of

Program Performance Reports,® indicates that licensee employees’ positive

random testing rate in 1947 ya< w 70 percent as compared to 0.28 peicent in ~
o hove - ————

1990 and 0.22 percent in lyvi. There(has been - (corresponding downward trend

decceas g
“4n-theipositive rates for random testing of contractor and vendor personnel,

viz., 0.56 percent in 1990, 0.55 percent in 1991, and 0.45 percent in 1992,
In making its decision, the Commission has considered these testing
results along with the apparent continuing strength of the other elements of

most licensees’ FFD programs, the reduced invasion of employees’ privacy
interests, and the potential for cost savings. In light of th?s industry
experience and of these beneficial effects, the Commission has concluded that
it 15 reasonable at this time to lower the random testing rate for licensee
employees and contractor and vendor personnel to S0 percent. The response to
Comment 4 discusses the Commission’s reasons for alTowing reduction in the

random testing rate for contractor and vendor personnel.

2. Comment. The random testing rate should be reduced to less than 50

percent.



testing rates as positive testing results declined would likely discourage
licansees from adopting lower screening cutoff levels and taking measures teo
detect attempts by users to avord detection.

Lastly, @ performance-besed aoproach would require the cellection and
analysis of performance data to provide the bases for adjustments to the
random testing rate. Such data is not currently collected by the licensuos or
the NRC. Previous efforts known to the NRC staff to jdentify and analyze the
many candidate performance indicators for measuring the effectiveness of
rangom testing have been ynconclusive, primarily because of the numerous
variables. Furthermore, assuming that the proper performance indicators can
be developed, 1t would appear that the collection and analysis of data to
support a performance-based approach would add a considerable administrative
burder to both licensees and the NRC.

For a)) these reasons and unti) further experience is gained tha. would
support a performance-based approach, the Commission declines 10 adopt such an

‘

agproach to setting the random testing rate.

4, Comment. The reduction 1N the random testing rate should be

apclied to all workers.

four of the 30 commenters On this issue - three unions and one licensee
- supported the Commission’s proposal that licensees maintain the 100-percent
random testing rate for contractor and vendor employees. Their reasons
nciuded a concern for lack of commitment by contractor empioyees 10
maintaining the industry’s high drug-free standard and the need for the higher

testing rate 1o provide continued deterrence for contractor employees. One of

« 13 =






employees and may pe perceived as punitive rather than as 3 corrective

y of the detection effectiveness of

measure. Two licensees also cited a stud

ting rates published in NUREG/CR-5784, "Fitness for Duty in the

of the First Year of Program Performance and

nine random tes

Nuclear Power Industry: A Review
an Update of the Technical lssues,” which indicates that a 100-percent testing

ore effective than a 50-percent rate for detecting

rate 1 only a littlem

OCCBS\OT‘&‘I drug users.

g:( L.‘."@‘\v‘\ Nnow f‘hc q“.‘\lv'.ﬁ a‘-c
[ gtahutmcally sui Al Cuauc b
i

NRC Response \
‘Mu) ct":}owvnum'al Keuad'

Although there 15 & difference between the positive results of random

testing of licensee employees and those of contractor and vendor employees,
less n eoch yeol g

The e b favdow A28 bmg cate of bathi qeoups has been
s ' ' , as stated

in the response 10 Comment 1 above.

Whn'&
the contractor/vendor rangom

\tive rates continue 1O be about twice the rate for licensee
L]

testing pos
f tﬁe data shows that the difference \n

employees and ctatistical analysis ©

t1on between the contractors' and licensees' employees is not explained

propor
(therefore, differences 1in the rates are

within statistical fluctuations

statistically significant), the Commission agrees that the absolute numbers of
positive test results of all categories of nuclear power workers are low. =<

a——

Therefore, the Commassﬁon;agrees with those
past three years do not justif

as the random testing rate s P

random testing rate 1o 50

N

commenters who contend that the ¢

y making 2

N i
Aansn Palavwasr & FT/4® ALo ald

testing results during the

ction between these groups insofar

g dgistin
permit 1ts licensees to lower the

y 10 CFR part 26. However, the Commission

Ls saw

\ _
fpncerned and w11
o Al

percent for all persons covered b
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will continue to monitor licensee program performance and effectiveness and
will make program adjustments as necessary.

In response to the comments regarding the study of the detection
effectiveness of nine random testing rates published in NUREG/CR-S7B4, the
Commission notes that the study explicitly dealt with only the hypothetical
detection effectiveness of those alternatives. It did not address their
relative deterrence effectiveness. While it may be that the effectiveness of
3 100-percent random testing rate for deterring pccasional drug users could be
¢lightly higher than that of a 50-percent rate, the Commission nonetheless
believes that a 50-percent random testing rate will provide sufficient
deterrence to drug and alcohol abuse by contractor and vendor employees.

Wwith respect to commenters’ concerns about unnecessary inconsistencies
in random testing rates between Federal agencies, the Commission continues to
pbelieve that the random test rate for empioyees in the nuclear power industry
need not be similar to the rates applied to employees in all, or even most,
other Federal agencies oF Federally mandated programs. Not al)l Federal

agencies have identical safety concerns or responsibilities.

5 (Comment. There should be no difference in the random testing rate

for certain positions critical to the safe operation of a nuclear power plant.

Sseventeen commenters responded to the Commission’s question as to
whether certain positions critical to the safe operation of a nuclear power
plant. such as licensed reactor operators, chould be excluded from any
reduction of the random testing rate. A1l these commenters recommended

against such differentiation. Two licensees stated that treating people 'n

o

Waeds Aoplts + Decares

———



positions critical to safety differently from other employees could have a
negative effect on the morale, self-image, and motivation of this group of
highly trained and dedicated specialists. Another stated that a1l plant
employees are critical to safe operation. Therefore, a reduction in the
random testing rate should apply to all employees. The potential for added
record-keeping requirements creating unnecessary burdens for the industry was
another reason for not making this distinction. In the opinion of one
commenter, the 1990-1992 industry-wide program performance data do not support
testing pecple 1n positions critical to safety at a different rate than that
applied to other licensee employees. Finally, one licensee cited potential
problems getting union agreement to testing this classification of employees

at a higher rate than other licensee personnel subject to the FFD rule.

NRC Response

Al
.

The essence and unanimity of these comments -- that )icensed operators

X

and other empioyees 1n positions eritical to the safe operation of a nuclear
power plant should not be excluded from a reduction of the random testing rate
.- is not surprising. These particular members of the nuclear power
industry's workforce have collectively demonstrated their dedication to safe
and efficient plant operations. As at least one commenter noted, the
industry's program performance data for the first three years of operation do
not support differentiating between people in safety-critical positions and
other licensee employees insofar as the random testing rate s concerned. The
1992 program performance data, for example, show that eig'teen of the

industry’s approximately §.000 licensed operators tested positive for drugs or

= dF



alconol or otherwise violated the licensee's FFD policy; twelve of these were
a2 result of random testing. When comparing these results to the 461 positive
results out of 156,730 random tests administered to the industry workforce,

the difference in proportion between the licensed operators and the industry

workforce 1s within statistical fluctuations and the difference in the

)

P

e 8
positive rates ase not statistically gedfement. While the NRC expects

(=

licensees to continue to take action to drive this number of positives down
even further, this record does not merit testing people n these positions at
a rate different from that applied to other licensee employees. The
Commission, therefore, concurs with the commenters’ recommendation that
certain positions critical to the safe operation of a nuclear power plant,
such as licensed reactor operaters, should not be excluded from a reduction of

the random testing rate.

§. Comment. Random testing is expensive and produces false positives.
"

Furthermore, chronic users are able to aveid detection.

Two commenters, a power plant worker and a union, argued against the
ysefulness of continued random testing. One of these couuwn{ers stated that
random testing produces false positives. These cost the industry large
amounts 2 noney 1in settlements and damage the public’s perception of
licensee: fairness. As additional support for this position, this commenter
warned that chronic drug abusers are particularly adept at escaping detection
¢rom random testing by subverting the testing process. The other commenter
recommended that random testing be eliminated because 1t 1§ not effective n

igent1fying workers who are impaired at the time urine samples are collected.

- 18 -




Actfon: Murley, nrn

RELI Cys: Taylor
SN . ‘ NUCLEAR REGULATORY COMMISSION Thompson
s &% ' WASHIGTON, DL 20856 Blaha
% February 18, 1993 Knube]
"o l’o e i Bush, NRR
onuc.:;n € SePRsy A
o]
BECRETARY Shelton, IRM
MEMORANDUM FOR: James M. Taylor
Executive Director for Operations

FROM: C&iémuel J. Chilk, Secretary
SUBJECT: SECY~93-014 = MODIFICATION TO THE RANDOM DRUG

TESTING RATE

The Commission (with all Commissioners agreeing) has approved
publication of the proposed rule in the Federal Register with a
90~day comment period with the changes indicated in the
attachment. (Suspense: 3/10/93) §200240

Attachment:
As stated

cc: The Chairman
Commissioner Rogers
Commissioner Curtiss
Commissioner Remick
Commissioner de Plangue
OGC
C1G
Office Directors, Regions, ACRS, ACNW (via E-Mail)
OP, SDBU/CR, ASLBP (via FAX)

SECY NOTE: THIS SRM, SECY-93-014, AND THE VOTE SHEETS OF ALL
COMMISSIONERS WILL BE MADE PUBLICLY AVAILABLE 10
WORKING DAYS FROM THE DATE OF THIS SRM

92 632u0(F(



The NRC recognizes that not all workers are deterred and that random

testing does contribute significantly to the detection of substance abuse by
those few who are not deterred. The workforce may be divided into three

groups concerning the deterrent effect of random testing.

+  The vast majority of workers do not abuse substances because of any
of several reasons, usually concerns for health. Random testing does
not influence the behavior of this group. There would be no deterrent

effect.

« A small percentage of workers are chronic abusers. Random testing
would have 1ittle, 1f any, influence on this group. There would be nc

deterrent effect. Random testing would eventually detect these people.

+  An unknown percentage of workers are, or could be tempted to be,
occasional users and may be able to abstain if properly encouraged.

The deterrence effect of random testing would cause them to refrain from
initial use or to modify their behavior if they are occasfonal users.

Random testing would have the greatest influence on this group.

The random testing rate has been an {ssue with other Federally regulated

or administered random testing programs. The fssue is the balancing of
program goals. The optimal random drug testing program {s one that maximizes

both detection and deterrence of substance abuse while minimizing monetary and

adverse ‘mpacts on

social costs (e.g..Aemployee morale). To maximize detection, other factors

remaining constant, it 1s assumed that more testing will result in more

3
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located within a single geographic region, with one prevailing set of

loca)l drug-use patterns; and

(iv) The recently reported rate of suE:;anﬁe abuse detected through random
rwfit
testing in the railroad industry is, tmipier that {n the nuclear power
industry (approximately 1 percent as against 0.25 percent for power

reactor licensee employees for the first 2 years).

Taking into account the uncertainties involved and the Tow rate of
positive tests, the NRC has concluded that lowering the random testing rate
from 100 percent to 50 percent would cause little, if any, decrease in the
deterrent effect of random testing when applied to licensee employees, #nd
that the rate of positive random tests for licensee employeec is not iikely to
increase. However, experiences with random testing gained since publication
of the rule have shown contractor and vendor employees testing positive at a
rate approximately double that for licensee employees. Because of the higher
rate of positive tests for contractor and vendor employees, the NRC 1s not
proposing, at this time, to lower the rate for that population. See chart.

[INSERT CHART)

in conclusion, the NRC believes that the fitness-for-duty program can be
revised to permit licensees to lTower the random testing rate for licensee
employees without significant impact on the overall effectiveness of the
program. Therefore, the ~ommission is proposing that § 26.24(a)(2) be
modified to permit licensees to randomly test their employees at an annual

rate equal to at least 50 percent. This would not preclude licensees from

S |
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RULEMAKING ISSUE

(Affirmation)

November 4, 1993 SECY-93-~302
FOR: The Commissioners
FROM: James M. Taylor

Executive Director for Operations

SUBJECT: MODIFICATIONS TO FITNESS-FOR-DUTY PROGRAM REQUIREMENTS
CONCERNING THE RANDOM DRUG TESTING RATE

PURPOSE :

To cbtain Commission approval to publish a final rule that will reduce the
annual rate of random drug testing of licensee employees.

BACKGROUND :

By staff requirements memorandum, February 18, 1993, the Commission approved
publication of proposed rulemaking to modify the random drug testing rate as
recommended in SECY-93-014. The proposed rule was published in the federal
Register on March 24, 1993 (58 FR 15810).

RISCUSSION:

Interested parties were invited to submit comments on the proposed rule by
June 22, 1993. The staff received a total of 40 comment letters in response
to the notice of proposed rulemaking.

Comments were received from 28 licensees, six labor unions, one vendor, the
Nuclear Management and Resources Council, three from licensed reactor
operators, and one from a private citizen. There was overwhelming support for
the proposed reduction in the annual rate of random testing for licensee

Contact: NOTE: TO BE MADE PUBLICLY AVAILABLE
Loren Bush, NRR WHEN THE FINAL SRM IS MADE
504-2944 AVAILABLE
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apply to contractors and vendors, and several commenters proposed a flexit
performance-based rate fhere was no support for excluding from any reduction
In the random testing rate certain positions critical to the safe operation of

a nuciear power plant, such as licensed reactor operators The staff reviewed

all written comments received and considered them in the preparation of the

amendment to the final fitness~-for-duty (FFD) rule The draft notice for the

tederal Regist tnclosure 1) contains an analysis of all written comments
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The Commissioners

RECOMMENDATIONS
That the Commission
Approve publication of the final amendment to 10 CFR Part 26 as set
forth in the enclosed notice for the Federal Reqister.
rule change is approved, gertify, to satisfy the requirements of
Regulatory Flexibility Act, 5 U.S.C. 605(b), that this rule would
have a significant economic effect on a substantial number of small
ti1es This certification 1s included in the enclosed notice for the

I[f the rule change is approved

notice of final rulemaking, Enclosure 1, will be published in
Federal Register to become effective 30 days after its

1Cat 101
accordance with 10 CFR Part 51, the :ta
ironmental assessment and a finding of
included 1n the nolice. The final rul

' ff has prepared an
j no significant impact that
e 1s InsigniVicant from

]
standpoint of environmental impact.

final rule contains new information collection reguirements that

¢ subject to Office of Management and Budget (OMB) approval

2se provisions of the rule were approved by OMB on June 2, 1993
staff will inform the Subcommittee on Nuciear Reguiation of the

nate Committee on Environment and Public Works, the Subcommittee

tnergy and Power of the House Committee on Energy and Commerce,

ommittee on Energy and the Environment of the House
Insular Affairs Committee (Enclosure 3)

of the final rule to all affected

persons f ftowing the Commission




The Commissioners - 4§ -

f. The Chief Counsel for Advocacy of the Small Business Administration
will be informed of the certification and the reasons for it as
required by the Regulatory Flexibility Act.

James M. Taylor
Executive Director
for Operations

Enclosures:

1. Notice of Final Rulemaking
2. Regulatory Analysis

3. Draft Public Announcement
4. Draft Congressional Letter

Commissioners' comments or consent should be provided directly
to the Office of the Secretary by COB Monday, November 22, 1993.

Commission Staff Office comments, if any, should be submitted

to the Commissioners NLT Monday, November 15, 1993, with an
information copy to the Office of the Secretary. If the paper

1s of such a nature that it reguires additional review and
comment, the Commissioners and the Secretariat should be apprised
of when comments may be expected.

This paper 1s tentatively scheduled for affirmation at an Open
Meeting during the Week of November 22, 1993. Please refer to
the appropriate Weekly Commission Schedule, when published, for
a specific date and time.
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Summary of Public Comments

The comment period expired on June 22, 1993. Forty comment letters were
received. Twenty-eight were from power reactor licensees, six from unions,
one from an industry association, one from a vendor, three from licensed
reactor operators, and one from a private citizen. There was overwhelming
support for the proposed reduction in the annual rate of random testing for
licensee employees. Most of t: commenters believed that the reduced rate
also should apply to contractors and vendors, and several commenters proposed
a flexible, performance-based rate. There was no support for excluding from
any reduction in the random testing rate certain positions critical to the
safe operation of a nuclear power plant, such as licensed reactor operators,
A summary of the comments received and the NRC’s responses are presented

below.

1. Comment. The random testing rate for licensee employees should be

reduced to 50 percent.

A1l of the 23 commenters submitting comments on the Commicsion’s
proposed reduction of the random testing rate to 50 percent for licensee
employees supported the proposal. The reason most often expressed was the low
rate of positive random test results experienced by licensee employees,
particularly in comparison with other industries having significant safety
concerns. These commenters believe that this low industry-wide positive rate
Justifies the lTowering of the random testing rate to 50 percent. Some

commenters stated that a 50-percent rate for licensee employees would make
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also supported the proposed change because it would lessen the disruption of
workers lives and reduce the invasion of privacy that random drug testing

creates.

NRC Response

The NRC concurs with those commenters who stated that a 50 percent random
testing rate as applied to licensee employees can be expected to provide
sufficient deterrence to justify lowering the rate at this time. It also
agrees with the observation that the access authorization program and other
FFD program elements, such as policy communications and awareness training,
behavioral observation, for-cause testing, employee assistance programs, and
the imposition of strict sanctions for violations of an FFD policy will
continue to deter drug and alcohol abuse by most of the workforce. As some
commenters noted, requiring fewer tests of licensee employees should decrease
the privacy invasion experienced by some employees. It also should result in
cost savings across the industry by reducing lost work hours and the number of
tests to be administered.

The Commission recognizes that positive results in the nucle}r power
industry’s random tosting are generally among the lowest of any U.S. industry.
Nonetheless, it realizes that there are many variables that can affect the
rate of positive testing results and that relatively low positive test
results, by themselves, are not the only indicator of the effectiveness of a
testing program either on an industry-wide or a licensee program level. Some
of the variables that could affect the testing results are the propensity of

the population being tested to use drugs and alcohol, the effectiveness of
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started have been detected or have left, there can be expected to be a
continuing level of intermittent 111egal drug use and alcohol abuse among
industry employees; such use is difficult to detect. The Commission concludes
that the low positive random test results do not indicate that there has
ceased to be a drug and alcohol abuse problem and that further reduction in
the random testing rate would not be appropriate at this time.

In response to the commenters’ reference to the GAO’s observation that
the percentage of positives does not vary significantly among Federal agency
drug testing programs, the NRC notes that the GAO's objective in that report
was to identify potential cost savings in Federal employee drug testing
programs. Its objective did not include determination of the relative
deterrent values of alternative random testing rates. 1in accomplishing its
objective, the GAO properly concentrated on only the costs associated with
Federal employee drug testing. It did not perform an indepth analysis of the
several variables that influence testing results nor of the very complex
relationship between those variables and the deterrence value of testing.
Such variables would include the inclination for drug or alcohol abuse among
the employees in the various industries in which the Federal testing programs
operate, the extent to which the strength and effectiveness of other, non-
testing program elements, such as drug awareness training, may affect testing
results, and the relative stringency of sanctions imposed by the various
Federal agencies following positive test results. Because the GAO's objective
was to address the cost rather than the deterrence effectiveness of testing,
the NRC does not consider the commenter’s reference to the GAO's observation

to be a persuasive argument for reduced random testing rates.



recommendation was endorsed by five licensees. Under NUMARC's proposed

approach, the industry would be allowed by regulation to adjust fts random
testing rate based on testing results from the previous reporting period. A1l
licensees would be required to test at a 100-percent random rate if the
industry-wide positive rate were greater than 1.0 percent in the previous
period, at a 50-percent random rate if Lhe positive rate was between 0.50
percent and 1.0 percent, at a 25-percent random rate if the positive rate was
between 0,25 percent and 0.50 percent, and at a 10-percent random rate if the
positive rate was less than 0.25 percent. Two of the eleven licensees
favoring a performance-based testing system provided a general recommendation
that did not specify whether the random testing rate should be based on the
positive testing results of each individual licensee, or on the results of the
industry as a whole.

The commenters noted various potential advantages of adopting a
performance-based approach to setting the random testing rate. One stated
that adopting such an approach would be consistent with the NRC's inftiative
to identify performance-based programs that would be beneficial to the
industry. Another listed cost savings, equity in that each licensee’s random
rate would be commensurate with its program performance, and an incentive for
licensees to maximize program conformance with the FFD rule as advintéges of

such an approach.
NRC Response

During development of 10 CFR rart 26 in 1989, the Commission considered

a variation of the flexible, performance-based random rate similar to the
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testing rates as positive testing results declined would likely discourage
licensees from adopting lower screening cutoff levels and taking measures to
detect attempts by users to avoid detection.

Lastly, a performance-based approach would require the collection and
analysis of performance data to provide the bases for adjustments to the
random testing rate. Such data is not currently collected by the 1icensees or
the NRC. Previous efforts known to the NRC staff to identify and analyze the
many candidate performance indicators for measuring the effectiveness of
random testing have been inconclusive, primarily because of the numerous
variables. Furthermore, assuming that the proper performance indicators can
be developed, it would appear that the collection and analysis of data to
support a performance-based approach would add a considerable administrative
burden to both licensees and the NRC.

For all these reasuns, the Commission declines to adopt a

performance-based approach to setting the random testing rate.

L Comment. The reduction in the random testing rate should be

applied to all workers.

Four of the 30 commenters on this issue - three unions and one licensee
- supported the Commission’s proposal that licensees maintain the 100-percent
random testing rate for contractor and vendor employees. Their reasons
ncivded a concern for lack of commitment by contractor employees to
maintaining the industry’s high drug-free standard and the need for the higher
testing rate te provide continued deterrence for contractor employees, One of

the three unions recommended that long-term contractors should have the same
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measure. Two licensees also cited a study of the detection effectiveness of
nine random testing rates published in NUREG/CR-5784, *Fitness for Duty in the
Nuclear Power Industry: A Review of the First Year of Program Performance and
on Update of the Technical Issues,” which indicates that a 100-percent testing
rate is only a little more effective than a 50-percent rate for detecting

occasional drug users.

NRC Response

Although there is a difference between the positive results of random
testing of licensee employees and those of contractor and vendor employees,
there is a general downward trend of the results of random testing, as stated
in the response to Comment 1 above. Therefore, the NRC agrees with those
commenters who contend that the testing results during the past three years do
not justify making a distinction between these groups insofar as the random
testing rate is concerned. Although the contractor/vendor random testing
positive rates continue to be about twice the rate for licensee employees, the
Commission agrees that the actual numbers of positive test results of all
categories of nuclear power workers are low, other program measures such as
more stringent sanctions tend to screen out problem workers, and the potential
threat to public health and safety posed by most contractors and vendors is
generally less than that posed by licensee employees because they are usually
working on site only when the reactor is shut down.

In this same vein, the Commission recognizes that the percentages of
contractor and vendor positive random testing results are low compared to the

percentages of positives in other industries. For example, the
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with the random rates required by other Federal agencies in relation to their

public health and safety responsibilities.

5. Comment. There should be no difference in the random testing rate

for certain positions critical to the safe operation of a nuclear power plant.

Seventeen commenters responded to the Commission’s question as to
whether certain positions critical to the safe operation of a nuclear power
plant, such as licensed reactor operators, should be excluded from any
reduction of the random testing rate. A)1l these commenters recommended
against such differentiation. Two licensees stated that treating people in
positions critical to safety differently from other employees could have a
negative effect on the morale, self-image, and motivation of this group of
highly trained and dedicated specialists. Another stated that al) plant
empioyees are critical to safe operation. Therefore, a reduction in the
random testing rate should apply to all employees. The potential for added
record-keeping requirements creating unnecessary burdens for the industry was
another reason for not making this distinction. In the opinion of one
commenter, the 1990-1992 industry-wide program performance data do not support
testing people in positions critical to safety at a different rate than that
applied to other licensee employees. Finally, one licensee cited potential
problems getting union agreement to testing this classification of employees

at a higher rate than other licensee personnel subject to the FFD rule.
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random testing produces false positives. These cost the industry large
amounts of money in settlements and damage the public’s perception of
licensees’ fairness. As additional support for this position, this commenter
warned that chronic drug abusers are particularly adept at escaping detection
from random testing by subverting the testing process. The other cormenter
recommended that random testing be eliminated because it 1s not eff:ctive in
identifying workers who are impaired at the time urine samples are coilocted.
Foer-cause testing, in this commenter’s opinion, is more effective because it
more accurately reflects a worker’s present ability to perform his/her job at
the time he/she is tested. This commenter also stated that random testing
appears to be a means of having the NRC enforce the Controlled Substances Act

which is not the NRC's responsibility.

NRC Response

The Commission has long been well aware of the types of FFD program-
related concerns as addressed by these commenters. During the promulgation of
10 CFR Part 26 in 1989, the Commission fully addressed these and many other
such concerns. (See NUREG-1354, "Fitness for Duty in the Nuclear Power
Industry: Responses to Public Comments.®) At that time the NRC concluded,
for example, that licensee FFD programs should be concerned not only with
impairment, but also with worker reliability and trustworthiness. The NRC
believes that any illegal drug use or alcohol abuse by a worker reflects upon
his or her trustworthiness and reliability. Likewise, random testing is not
intended, nor has it ever functioned, as a means to enforce the Controlled

Substances Act. Section 26.29(b) provides that licensees, contractors, and

=19 -



<

additional administrative and financial burdens would cancel out any savings

resulting from reducing the licensee employee rate to 50 percent NUMARC

stated that the industry would save approximately $4.1 million if the number

>

tests of contractor and vendor employees was cut in half.

asserted that separate random testing
employees and contractors/vendors would create additiona)
Financial burdens for licensees Although this
the Lommission will permit licensees to reduce the random
rcent per year for all persons covered by Part 26. the
Lhat conducting random testing using two random
appreciably higher administrative or operating cosis
data bases already distinguish between )license:
and contractor/vendor employees subject to testing Numerous
in 1989 indicated that the workforce population
permanent employees would not be tested at a much
contractors who might not be on site when selected
of NUREG-1354) The NRC staff
censees have divided their testing population as
'he number and identity of licensee employees in the
rather constant over time The number and identity of
or/vendor employees in the testing pool, on the other hand, varies
onsiderably over time depending on outages and other operationa)
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Paperwork Reduction Act Statement

This final rule amends information collection requirements that are
subject to the Paperwork Reduction Act of 1980 (44 U.S.C. 3501 et seq.) These
requirements and amendments were approved by the Office of Management and

Budget, approval number 3150-0146.

Since the rule will permit Ticensees to reduce the random testing rate
for their employees, the resulting reduction in the reporting and
recordkeeping burden is expected to be an average of 223 hours per site,
including the time for reviewing instructions, searching existing data
sources, gathering and maintaining the data needed, and completing and
reviewing the collection of information. Send comments regarding this burden
estimate or any other aspect of this collection of information, including
suggestions for reducing this burden, to the Information and Records
Management Branch (MNBB-7714), U.S. Nuclear Regulatory Commission, Washington,
OC 20555, and to the Desk Officer, Office of Information and Regulatory
Affairs, NEOB-3019 (3150-0146), Office of Management and Budget, Washington,
DC 20503.

Regulatory Analysis

The NRC has prepared a regulatory analysis for this regulation. The
analysis examines the costs and benefits of the alternatives considered by the
Comuission. The aralysis is available for inspection in the NRC Public

Document Room, 2120 L Street NW (Lower Level), Washington, DC. Single copies
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List of Subjects in 10 CFR Part 26

Alcohol abuse, alcohol testing, appeals, chemical testing, drug abuse,
drug testing, employee assistance programs, fitness for duty, hazardous
materials transportation, management actions, nuclear materials, nuclear power
plants and reactors, penalties, protection of information, radiation
protection, reporting and recordkeeping requirements, sanctions, special
nuclear materials.

For the reasons set out in the preamble and under the authority of the
Atomic Energy Act of 1954, as amended, the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 553, the NRC is adopting the following amendment to
10 CFR Part 26.

Part 26--Fitness for Duty Programs

1. The authority citation for Part 26 continues to read as follows:

Authority: Secs. 53, 81, 103, 104, 107, 161, 68 Stat. 930, 935, 936,
937, 939, 948, as amended (42 U.S.C. 2073, 2111, 2112, 2133, 2134, 2137,
2201); secs. 201, 202, 206, B8 Stat. 1242, 1244, 1246, as amended (42 U.S.C.
5841, 5842, 5846).

2. In § 26.24 paragraph f4)(2) is revised to read as follows:

§ 26.24 Chemical testing

(a)t.iﬁ
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REGULATORY ANALYSIS OF REVISION
TO RANDOM TESTING RATE:
PART 26 - FITNESS FOR DUTY PROGRAMS



SUMMARY

The Nuclear kegulatory Commission (NRC) is modifying its current Fitness
for-Duty Program requirements The amendments to 10 CFR Part 26 will apply to
all licensees authorized to construct or operate a nuclear power reactor, to
possess or use formula quantities of strategic special nuclear material (SSNM)
(referred to hereafter as fuel facilities), or to transport formula quantities
of SSNM The amendments will reduce the random testing rate for all licensee
employees and contractor and vendor employees subject to random testing to an
annual testing rate of 50 percent. These changes are based on a review of
licensee program performance data, a literature review of detection and
deterrence provided by random testing, and initiatives proposed by the Nuclear
Management and Resources Council (NUMARC). This document contains a
regulatory analysis of the rulemaking. The document was prepared according to
the guidance set forth in Regulatory Analysis Guidelines of the U.S. Nuclear
jon, NUREG/BR-0058, Revision 1, May 198

Requlatory Commiss

The change in the random testing rate could reduce the number of
employees identified as using alcohol or drugs in violation of licensees’
fitness-for-duty policies The potentially small increase in unidentified
users continuing to work should not sianificantly affect the overall risk to
ne general public from plant operations

imates that the rule change will result in annual savings of
approximately 366,000 per reactor or nuclear fuel facility conducting offsite
‘ bout $69,000 per reactor conducting onsite testing, or a total
n annual savings for the two industries. The present value of
the rule change assumes an annual discount rate of five percent and an
estimated operating life of twenty-five years The present value of the rule
Q%1 ¢

ange 1s approximately $977,000 per reactor or nuclear fuel facility

conducting offsite testing and $1,021,000 per reactor conducting onsite
28 r savings for the two industries have a present value of

d
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approximately $116.9 m tion




1.0 INTRODUCTION

The Nuclear Regulatory Commission (NRC) is modifying its current
Fitness-for-Duty (FFD) Program requirements. The amendments to 10 CFR Part 26
will apply to all licensees authorized to construct or operate a nuclear power
reactor, to possess or use formula quantities of strategic special nuclear
material (SSNM)(referred to hereafter as fuel facilities), or to transport
formula quantities of SSNM. The amendments will reduce the random testing
rate for all licensee employees and contractor and vendor employees subject to
random testing to an annual testing rate of 50 percent. These changes are
based on a review of licensee program performance data, a review of random
testing rates in other industries, a review of detection and deterrence
provided by random testing, and initiatives proposed by the Nuclear Management
and Resources Council (NUMARC). This document contains a regulatory analysis
of the rulemaking. The document was prepared according to the guidance set
forth in lator ] i
Commission, NUREG/BR-0058, Revision 1, May 1984,

1.1 BACKGROUND

The NRC 1ssued FFD regulations on June 7, 1989 (54 FR 24468) applicable
to licensees authorized to operate a nuclear power reactor and holding a
permit to construct or operate i nuciear power plant. Licensee programs
implementing the regulations were required to be in place by January 3, 1990.
The regulations require affecte! licensees to implement fitness-for-duty
programs to reasonably assure t'iat nuclear power personnel are not under the
influence of any substance which can adversely affect the performance of their
duties. The FFD regulations establish chemical testing requirements and
testing standards for the abuse or misuce of alcohol and drugs. Four types of
testing are currently required: (1) pre-access testing; (2) random testing at
an annual testing rate equal to 100 percent of the tested population; (3) for-
cause testing; and (4) follow-up testing.

The NRC has recently amended !0 CFR Part 26 to require licensees that
are authorized to possess, use, ¢~ transport formula quantities of strategic
special nuclear material (SSNM) to institute fitness-for-duty programs similar
to those in the nuclear power industry (58 FR 31467, June 3, 1993). This
amendment, which becomes effective on November 30, 1993, requires only
licensees that are authorized to possess, use, or transport unirradiated
Category I Material to adopt such programs.

During the original FFD rulemaking process in 1988, the Commission
invited public comment on the rates of random testing that would provide an
acceptable probability of detection and adequate deterrence (53 FR 36735 at
36796, September 22, 1988). Public comments strongly opposed a proposed 300
percent rate. NUMARC and most licensees proposed a 100 percent rate and
recommended that this rate be reevaluated on the basis of utility experience
and then be reduced to 25 percent, 1f such a change was warranted. As a
result, the Commission selected an annual random testing rate equal to 100
percent of the workforce subject to testing. The Commission also indicated
that it would consider reducing this rate in the future if it appeared that
industry experience with the existing rate had been positive {54 FR 24468 at
24474; June 7, 1989).



1.3 OBJECTIVES OF THE RULEMAKING

The Commission 1s modifying 10 CFR 26.24(a)(2) to permit random testing
of employees subject to the rule at an annual rate equal to 50 percent of the
workforce subject to testing. The Commission believes that lowering the
random testing rate to 50 percent will achieve the regulatory objective of
establishing a rate that provides adequate detection and deterrence while
being cost-effective.



positive rate went above an established standard. Conversely, a licensee
would be permitted to lower its random testing rate 1f its positive rate was
below an established standard.

During development of 10 CFR Part 26 in 1989, the Commission considered
a variation of a flexible, performance-based random rate similar to this
approach. (See, for example, the NRC's response to Comment 7.4.2 in NUREG-
1354, "Fitness for Duty in the Nuclear Power Industry: Responses to Public
Comments.®) At that time, the Commission rejected a performance-based rate
for various reasons. Positive random testii - results are not the only
indicator of detection and deterrence effectiveness or of overall random
testing program performance. Relatively low positive test rates do not
necessarily indicate that there is not a drug and alcoho] abuse problem. Some
users have become adept at avoiding detection, and the use of increasingly
effective subversion techniques may be one reason why random testing results
are decreasing. It is possible, for example, that particular licensees can
experience low or declining positive rzndom testing rates due to FFD program
deficiencies. Adopting an approach that allowed such licensees to reduce
their random testing rates as their positive results declined would, in
effect, reward deficient program performance. It would also tend to penalize
licensees that maintain aggressive programs that continue to show relatively
high positive random testing results. Adopting a performance-based approach
would also tend to discourage the initiatives that the Commission is
encouraging in 10 CFR 26.24(b) and in Section 2.1 of Appendix A to Part 26.
For example, to use lower cutoff levels, to test for additional drugs, and to
use special testing of suspect specimens would all increase the positive rate.
Furthermore, the collection and analysis of performance data to support a
performance-based approach, assuming that the proper performance indicators
can be developed, would add a considerable administrative burden to both
licensees and the NRC. For these reasons, the Commission has decided against
adopting a performance-based random testing rate.

2.4 AWAIT RULEMAKING PENDING FURTHER STUDY

The Commission also considered conducting a study in which the random
testing rate of some licensees would be reduced to 50 percent. The test
result data from these experimental sites would be compared with the results
of licensees that would continue a 100 percent testing rate. The experiment
would have to run for at least two years to allow for delayed effects caused
by adjusted testing rates and to obtain a sufficient number of test results.
The design of “he study and the analysis of the results would require an
additional year. The Commission also considered conducting an attitudinal
study which would attempt to show worker attitudes toward, and their
understanding of, random testing. The Commission also considered awaiting and
evaluating the results of the Federal Railroad Administration’s test rogram
(56 FR 22905; May 17, 1991) which 1s now expected to be completed in late
1993. The Commission decided to proceed with this rulemaking because the
research would have taken several years and would have provided no guarantee
of shedding any further light on the subject of deterrence that would be
useful in the Commission’s current attempts to identify an optimal random
testing rate.



3.2 ESTIMATION OF BENEFITS AND COST SAVINGS

This amendment will result in significant cost savings to licensees due
to reduced costs associated with random testing and with time lost from work,
Based on information reported by nuclear power plant licensees to the NRC and
contained in NUREG/CR-5758, Volumes 1, 2, and 3, a total of 459,29l industry
employees were tested randomly in 1990 through 1992, an lvera?e of 153,097
people per year. In addition, there are a total of 1,809 employees at two
nuclear fuel facilities who will be covered by the rule.' Under a 100
percent testing rate, each reactor/nuclear fuel facility would be expected to
randomiy test 1,313 people ({153,097 tests plus 1,800 tests) divided by {116
reactors plus 2 nuclear fuel facilities)). Under the revised rule, reducing
the random testing rate to 50 percent will result in an average of 657 fewer
random tests annually per reactor/nuclear fugl facility (1,313 tests per
reactor/nuclear fuel facility divided by 2).

The total costs of testing are comprised of three cost categories: the
costs of chemical testing of employee specimens, the employee’'s time away from
work (productivity costs), and the costs of obtaining and testing blind
performance tests. The estimated cost of testing is based on the following
assumptions:

+ Based on information available to the NRC staff, 27 sites containing 42
reactor units currently conduct onsite testing, while the remaining 48
sites containing 74 reactor units send all specimens for offsite
analysis. It is assumed that the two fuel facilities will also send all
specimens for offsite analysis.

+ A1l specimens cellected from licensee employees at 48 sites (74 reactor
units) and two nuclear fuel facilities would be sent offsite to a NIDA
laboratory for testing. The average cost of chemical testing by a NIDA
laboratory is estimated to be $49 per test in 1993 dollars. This cost
includes specimen collection labor; shipping to an offsite laboratory,
initial screening and, if necessary, confirmatory testing; and reperting
of results to the licensee. NUMARC estimated the cost of testing in
1990 to range between $15 and $100 for off-site testing. However, this
estimate did not include the cost of specimen collect}on’ which was
estimated to range between $10 and $115 per specimen.’ *

‘It s essumed that ell SSNN transporters are subject to either the U.§. Department of Trersportation
or U.S. Depertment of Energy drug wnd alcohol fitness progrems. This smercheent will, therefore, have no
effect on the rate of random testing of those employees.

"This anwlvaie does not take Info account cost sevings that would be produced by contractor and vendor
companion recucing the random testing rate used in their internal testing progroms from 100 parcent to 50
percent.  An uxleierminad mumber of tests have besn adainistersd arvwally by those programss but have not
been reported in NUREG/CR-5758, volumes 1, 2, and 3. Reducing the rumber of those unreported tests by half
winild prochice modest sdditional coet sevings for the indstry that sre not included in this snalysis.

Letter to Brisn K. Grimes, WRC, from Thomes £. Tipton, MUMARC, September 20, 1991,
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presumptive positives to a laboratory for analysis is $49. This
includes shipping, laboratory assessment, and reporting results to the
licensee.

The rule requires licensees with onsite testing programs to send 10
percent of the negative specimens collected to an offsite laboratory for
analysis as part of their onsite laboratory quality assurance program
([657 tests - 21 tests] x 10% = 64 tests). The estimated cost for
sending onsite facility quality assurance specimens to a laboratory for
analysis 1s $49. This includes shipping, laboratory assessment, and
reporting results to the licensee.

Licensees will also realize cost savings in reduced labor costs by
reducing the time spent testing employees. Assumptions for labor savings are
as follows:

It takes employees 1 hour to travel to the collection site, be tested,
and return to work.

Since the types of job classification affected by the rulemaking would
vary widely, a standard wage rate of $48.66 per hour including a fringe
benefit multiplier of 2.0 is assumed. This average wage rate was
derived from information presented in NUREG/CR-4627, Abstract 6.3, Table
4.1. The average 1988 base wage rate was $16.56 per hour. With a
multiplier of 2.0 for fringe benefits, the wage rate was $33.12 per
hour. Inflating to 1993 costs using an 8 percent average annual
personnel wage rate increase, the estimated average 1993 utility
employee wage rate is $48.66 per hour. For purposes of this analysis,
1t is assumed that the wage rates at nuclear power plants and the two
fuel facilities are similar.

Licensees’ costs of submitting blind performance test specimens to HHS-
certified laboratories, as required by section 2.8(e)(2) of Appendix A to the
rule, will also be decreased by this rule revision. (The rule currently
requires licensees to submit a number of blind performance specimens equal to
10 percent of the total number of specimens collected; a change being proposed
to the Commission would lower this to § percent, which is the rate used for
this analysis.) Blind performance costs are treated separately from other
testing costs for purposes of analysis. Blind performance tests can cost $30
to $35 for manufactured specimens, including a master 1i+- of what the
specimens contain. Other costs associated with blind prariciency testing
include the cost of MRO review, decoding the masier sheet against the test
results reported by the laboratory, and contacting the laboratory when blind
proficiency questions arise or errors are found. Alternatively, licensees
may prefer to prepare their own spiked samples for off-site screening. The
total estimated cost for a blind performance testing specimen prepared by the
Ticensee is estimated to be about $3, plus the cost of testing, MRO review,
and disposition. Overall, the costs per blind performance specimens may be
expected to range from $50 to $80 per specimen when these factors are



million annual savings for the two industries. The present value of the rule
change assumes an annual discount rate of five percent and an estimated
operating l1ife of twenty-five years. The present value of the rule change is
approximately $977,000 per reactor and nuclear fuel facility conducting
offsite testing and $1,021,000 per reactor conducting onsite testing. These
sa::ngs for the two industries have a present value of approximately $116.9
million.

3.3 IMPACT ON OTHER REQUIREMENTS

This rule ciange is not expected to have an impact on other rule
requirements.
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NRC AMENDS FITNESS-FOR-DUTY RULE

The Nuclear Regulatory Commission is amending its Fitness-for-Duty rule
which requires licensees to randomly test their employees for substance abuse.

The present requirement calls for random testing at an annual rate of
100 percent of a licensee's work force. As amended, licensees would be
permitted to reduce the annual rate to 50 percent for all workers.

The action is based on the Commission’s review of the experiences gained
from its Fitness-for-Duty rule since it first became effective in 1989,
including the fact that the rate of substance abuse detected as a result of
the NRC-mandated program has been low--about 0.33 percent for the power

reactor work force over the past three years.



ENCLOSURE 4

DRAFT CONGRESSIONAL LETTER



DRAFT CONGRESSIONAL LETTER

Dear Mr. Chairman:

The Nuclear Regulatory Commission is amending its Fitness-for-Duty Rule
(10 CFR Part 26, which was published in the federa) Register on June 7, 1989
(54 FR 24468)] to permit licensees to reduce the random testing rate for all

persons covered by the rule to 50 percent.

Enclosed for your information is a copy of the amendment to the rule as

approved by the Commission for publication in the Federal Register.

Sincerely,

Cennis K. Rathbun, D.rector
Office of Congressional Affairs



ADDRESSEES*:

The Honorable Joseph Lieberman, Chairman
Subcommittee on Clean Air and Nuclear Regulation
Committee on Environment and Public Works

United States Senate

Washington, DC 20510

cc: Senator Alan Simpson

The Honorable Richard Lehman, Chairman
Subcommittee on Energy and Mineral Resources
Committee on Natural Resources

United States House of Representatives
Washington, DC 20515

cc: Representative Barbara Vucanovich

The Honorable Philip Sharp, Chairman
Subcommittee on Energy and Power
Committee on Energy and Commerce
United States House of Representatives
Washington, DC 20515

cc: Representative Michael Bilirakis

The Honorable Tom Bevill, Chairman
Subcommittee on Energy and Water Development
Committee on Appropriations

United States House of Representatives
Washington, DC 20515

cc: Representative Jonn Myers

The Honorable J. Berrett Johnston, Chairman
Subcommittee on Energy and Water Development
Committee on Appropriations

United States Senate

Washington, DC 20510

cc: Senator Mark 0. Hatfield



Resoyrce fstimate:

Contact;
Loren Bush, NRR
504-2944

TR

POLICY ISSUE

(Notation Vote) SECY-93-014

The Commissioners

James M. Taylor
Executive Director for Operations

MODIFICATION TO THE RANDOM DRUG TESTING RATE

To obtain Commission approval to publish a notice of
proposed rulemaking,

SECY-82-271 of August 4, 19392, provided the Commission
with recommendations concerning modifications to the
random drug testing rate for the nuclear power industry.
By a staff requirements memorandum (SRM) dated October 20,
1992, the Commission approved the staff's recommended
course of action (Optien 5) and directed the staff to
prepare an appropriate change to 10 CFR Part 26 that would
permit licensees to randomly test their employees at a
rate equal to 50 percent and maintain the 100 percent
randem testing rate for contracturs and vendors.

At instructed in the SRM, the staff has prepared a
proposed amendment to the Fitness-For-Duty (FFD) rule for

publication in the federal Register.

The proposed federal Register notice invites specific
comments as to whether positions critical to the safe

operation of a nuclear power plant should be excluded from
the reduction in the random testing rate,

Resources to implement this rulemaking are included in the
FY 1992-1996 Five Year Plan, and no additional resources
would be required for its implementation.

™

TO BE MADE PUBLICLY AVAILABLE
WHEN THE FINAL SRM 1S MADE
AVAILABLE

NOT



Loordination:

Recommendations:

ot 3a

The Office of the Genera) Counsel has reviewed this paper
and has no legal objection,

The CRGR has reviewed this paper. All comments have been
addressed and the CRGR agrees with the publication of the
enclosed notice in the federal Register. The ACRS decided
not to review the proposed modification to the rule.

That the Commission:

1. Approve puuiication of the proposed rule in the
Federal Register (Enclosure A) with a 90-day public

comment period.

2. (ertify that the proposed rule, if adopted, would not
have 2 significant economic impact on a substantial
number of smal)l entities. This certification is

included in the enclosed federal Register notice.
3. Note that:

a. In accordance with 10 CFR Part 51, t»~ staff has
determined that the proposed rule v . .e type of
action described in categorical exciusion 10 CFR
51.22(c)(2). Therefore, neither an environmen-
tal statement nor an environmental assessment
has been prepared for the proposed rule.

b. A draft Regulatory Analysis will be placed in
the NRC Publ’ - Document Room (Enclosure B).

c. This proposed rule does not amend information
collection requirements that are subject to the
Paperwork Reduction Act of 1980.

d. The appropriate Congressional Committees will
be informed of the Commission's action
(Enclosure C).

€. A public announcement will be issued
{Enclosure D).

f. The Federa] Register notice will be distributed

to applicable licensees and other interested
parties.
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NUCLEAR REGULATORY COMMISSION
10 CFR Part 26
RIN 3150-AE36
Modifications to Fitness-For-Duty

Program Requirements
AGENCY:  Nuclear Regulatory Commission.
ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory Comission (NRC) proposes to amend its
regulations to modify current Fitness-for-Duty Program (FFD) requirements.
The proposed amendments would apply to all licensees authorized to construct
or operate a nuclear power reactor pursuant to 10 CFR Part 50. The proposed
rule is intended to permit licensees to reduce the random testing rate for
licensee employees but maintain the 100 percent random testing rate for

contractor and vendcr employees.

DATE: The comment period expires (insert date 90 days from date of
publication in the Federal Register). Comments received after this date will
be considered if it is practical to do so, but the Commission is able to

assure consideration only for comments received on or before this date.






SUPPLEMENTARY INFORMAT]ON:

Background

The NRC is proposing to amend its regulations governing "Fitness-for-

Duty Programs," as part of its continuing effort to improve its regulations.

The NRC has reviewed experiences gained since publication of the current
rule on June 7, 1889 (54 FR 24468) and implementation by power reactor
Ticensees on January 3, 1990. The NRC has determined that it is appropriate
to permit a reduction in the random testing rate for utility employees but

maintain the 100 percent random testing rate for contractors and vendors.

During the FFD rulemaking process, the NRC had specifically invited the
public to comment on the rates of random testing (53 FR 36795 at 36796;
September 22, 1988). Public comments strongly opposed a proposed 300 percent
rate; the Nuclear Management and Resources Council (NUMARC) and most licensees
proposed a 100 percent rate. These commenters also recommended that this rate
be reevaluated on the basis of utility experience and be reduced t~ 25
percent, if warranted (54 FR 24468 at 24472; June 7, 1989). A; a result, the
Commission indicated that it would consider reducing testing rates after
several years if it obtained information that experience in the industry with
the existing rate had been positive (54 FR 24468 at 24474; June 7, 1985). On
November 7, 1991, the Commission directed the staff to report on work that has

been done on the deterrent effect of different testing rates with

recommendations of the applicability of the work to the nuclear industry.
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SECY-52-27]1 informed the Commission that no research exists that directly
addresses the issue of whether reducing the random testing rate affects the
deterrent effect of drug testing and presented options for consideration by
the Commission. On October 20, 1932, the Commission instructed the staff to
prepare a change to 10 CFR Part 26 that would permit licensees to randomly

test their employees at a rate equal to 50 percent.

Discussion

The purpose of random testing was discussed in the Federal Register in
the Commission's notice of proposed rulemaking published on September 22, 1988

(53 FR 36795 at 36810). An extract of that discussion follows:

"The purpose of random (unannounced) testing is to provide
reasonable assurance that employees are fit for duty by
identifying current drug users and by deterring drug users
from further use or potential users from initial use. The
frequency with which an individual 1s tested is relevant
to both the identification and deterrence goals of the
drug testing program. Generally, the more frequent the
testing, the greater the deterrent effect and the better
the detection capabilities. However, very freguent
testing may result in unacceptable economic or social
costs. Although there is no research upon which the
testing frequency may be based, it seems reasonable to

assume that:



. Any form of unannounced testing
would provide some level of deterrence.

. There would be 1ittle deterrent if
the testing dates were predictable and the
drug user knew he was not immediately
susceptible to another test,

. Testing each day would provide more
of a deterrent than testing once each week
or month, especially if the daily activity
was highly visible.

. Deterrence is related to either the
actual or perceived probability of
detection.

. The actual probability of detection
is related to the type of drug, dose,
frequency of use, rate of metabolism and
excretion from the body, and the frequency
of testing.

. The perceived probability of
detection is related to the frequency of
testing, the "pubtlicity" given positive
findings and vanctions impcsed, and the
abuser’'s knowledge of the rate of
metabolism and actual probability of

detection.”



The NRC recognizes that not all workers are deterred and thit random
testing does contribute significantly to the detection of substance abuse by
those few who are not deterred. The workforce may be divided into three

groups concerning the deterrent effect of random testing.

e The vast majority of workers do not abuse substances because of any
of several reasons, usually concerns for health. Random testing does
not influence the behavior of this group. There would be no deterrent

effect.

* A small percentage of workers are chronic abusers. Random testing
would have 1ittle, if any, influence on this group. There would be no

deterrent effect. Random testing would eventually detect these people.

* An unknown percentage of workers are, or could be tempted to be,
occasional users and may be able to abstain if properly encouraged.

The deterrence effect of random testing would cause them to refrain from
initial use or to modify their behavior if they are occasional users.

Random testing would have the greatest influence on this group.

The random testing rate has been an issue with other Federally regulated
or administered random testing programs. The issue is the balancing of
program goals. The optimal random drug testing program is one that maximizes
both detection and deterrence of substance abuse while minimizing monetary and
social costs (e.g., employee morale). To maximize detection, other factors

remaining constant, it is assumed that more testing will result in more
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Deterrence is believed to be a function of the perceived risk of being
detected, the severity of the sanction, and the swiftness with which it is
applied compared with the gratification derived from the il1licit behavior.

Several conclusions may be drawn from review of the available literature:

(1) The deterrent effect of random drug and alcohol testing programs may
not be sensitive to incremental adjustments in random test rates. While
random testing remains critical in deterring drug abuse, it is only one of the
forces acting to deter drug use. Other important factors include the elements
of a broadbrush program (e.g., awareness training, pre-access and for-cause
testing, behavioral observation, counseling, and removals) as well as

organizational and workforce demographic factors and drug-specific factors.

(2) Assuming equal testing rates and procedures, there will be a greater
deterrent eifect when the risks of drug abuse--including the probability of

detection--are well understood than when they are not.

(3) Some users will remain undeterred. Based on the findings of the
military and research eon drunk drivers, some part of the population continues
to abuse drugs or alcohol even when detection and sanctions are'highTy
certain. Regardless of the random testing rate, some users may not cease
their drug use under any condition. Thus, other program elements, such as
behavioral observation, for-cause testing, and employee assistance programs,
are important to provide additional assurances to detect and remove chronic
drug abusers from the workforce. However, a higher random testing rate would

more rapidly detect these undeterred users (see Appendix C to NUREG/CR-5784).
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determine whether the perceived deterrent effect varies as the rate of random
testing varies. The NRC has decided not to conduct this study because:

(1) the appreciable time that would be required to design and administer the
survey and obtain OMB approval would delay the Commission’s action on the
issue, (11) the study would tap worker attitudes rather than their behavior,
and (111) the results of the survey, by themselves, would not provide a solid

basis for changes in the random testing rate.

The NRC also considered awaiting and evaluating the results of the
Federal Railroad Administration’'s test program (56 FR 22905; May 17, 1991)
which 1s now expected to be completed in late 1993. The NRC has decided not
to await the results of this study because several factors may limit the

application of the study to the nuclear industry:

(1) The railroad industry has fewer units (i.e., there are fewer carriers
than there are utilities) and more employees per unit than the nuclear

power industry;

(11) The flexibility provided in Part 26 regarding cutoff levels, sanctions,
and so forth suggests a potential for substantial variability of the

deterrent effects within the nuclear power industry;

(111) A rail line's employees are located across the country and, thus, are

subject to a range of local drug-use patterns and contexts. By

contrast, the employees of a particular nuclear power plant tend to be

v 10 -



located within a single geographic region, with one prevailing set of

local drug-use patterns; and

(1v) The recently reported rate of substance abuse detected through random
testing in the railroad industry is triple that in the nuclear power
industry (approximately 1 percent as against 0.25 percent for power

reactor licensee employees for the first 2 years).

Taking into account the uncertainties involved and the low rate of
positive tests, the NRC has concluded that lowering the random testing rate
from 100 percent to 50 percent would cause 1ittle, if any, decrease in the
deterrent effect of random testing when applied to licensee employees, and
that the rate of positive random tests for licensee employees is not likely to
increase. However, experiences with random testing gained since publication
of the rule have shown contractor and vendor emplioyees !estiny positive at a
rate approximately double that for licensee employees. Bi.cause of the higher
rate of positive tests for contractor and vendor employees the NRC is not
propesing, at this time, to lower the rate for that population. See chart.

[INSERT CHART]

In conclusion, the NRC believes that the fitness-for-duty program can be
revised to permit licensees to lower the random testing rate for licensee
employees without significant impact on the overal) effectiveness of the
program. Therefore, the Commission is proposing that § 26.24(a)(2) be
modified to permit licensees to randomly test their employees at an annual

rate equal to at least 50 percent. This would not preclude licensees from

= 1



RANDOM TESTING

7

1990 1991 2-Year Totals 2-Year
# Tests/# Posilive | # Tesis/# Positive | # Tests/# Positive Positive Rate
Long-Term
Contractors/Vendors 8,910/044 7,500/023 16,410/067 0.41%
Short-Term
Contractors/Vendors 39 ,596/229 45,277/267 B4 B73/496 0.58%
| All
i Contractors/Vendors 48,506/273 52,777/290 101,283/563 0.56%*
I Licensee Employeec 100,237/277 101,041,220 201,278/497 0.25%**

*The range for contractor employees during CY 1991 was between 0% and 1.53%,
with 7 sites having rates greater than 1.0%.

**The range for licensee employees during CY 1991 was between 0% and 0.87%,
with 5 sites having rates higher than 0.5%.






Osborne, C.E., & Sokolov, J.J., (1990). "Drug Use Trends in a Nuclear Power
Facility: Data From a Random Screening Program.” In S.W. Gust, J.M. Walsh,
L.B. Thomas, and D.J. Crouch, (Eds,), Drugs in the Workplace: Research and
Evaluation Data, Volume I1. NIDA Research Monograph No. 100. Rockville, MD:

National Institute on Drug Abuse, 25-43.

Stoloff, P.H. (1985). The Effectiveness of Urinalysis as a Deterrent to Drug

Use, p.1], Washington, DC: Department of the Navy.
Environmental Impact: Categorical Exclusion

The NRC has determine that this proposed rule is the type of action
described in categorical exclusion )0 CFR 51.22(c)(2). Therefore, neither an
environmental impact statement nor an environmental assessment has been

prepared for this proposed rule.
Paperwork Reduction Act Statement

This proposed rule amends information collection requirements that are
subject to the Paperwork Reduction Act of 1980 (44 U.S.C. 350) et seq.). This
rule has been submitted to the Office of Management and Budget for review and

approval of the paperwork reguirements.

Since the proposed rule would reduce the random drug testing rate for
licensee employees from 100 percent to 50 percent, public reporting and

recordkeeping burden for the collection of information is expected to be

18



reduced. The resulting reduction in burden is estimated to average 146 hours
per site, including the time for reviewing instructions, searching existing
data sources, gathering and maintaining the data needed, and completing and
reviewing the collection of information. Send comments regarding the
estimated burden reduction or any other aspect of this collection of
information, including suggestions for further reducing reporting burden, to
the Information and Records Management Branch (MNEB-7714), U.S. Nuclear
Regulatory Commission, Washingten, DC 20555: and to the Desk Officer, Office
of Information and Regulatory Affairs, NEOB-30)9, (3150-014€), Office of
Management and Budget, Washington, DC 20503.

Regulatory Analysis

The Commission has prepared a draft regulatory analysis on this proposed
rule. The analysis examines the benefits, cost savings, and costs of the
alternatives considered by the Commission. The draft analysis is available
for a fee at the NRC Public Document Room, 2120 L Street NWw. (Lower Level),
Washington, DC. Single copies may be obtained by writing to the U.S. Nuclear
Regulatory Commission, Washington, DC 20555. Single copies of the analysis
may be obtained from Loren L. Bush, Jr., Office of Nuclear Reacior Reg::1ation,

U.S. Nuclear Regulatory Commission, Washington, DC 20555,
The Commission requests public comment on the draft regulatory analysis.

Comments on the draft analysis may be submitted to the NRC as indicated under

the ADDRESSES heading.

P



Regulatory Flexibility Act Certification

In accordance with the Regulatory Flexibility Act of 1980 (5 U.S.C.
605(b)), the Commission certifies that this rule will not have a significant
economic impact on a substantial number of small entities. This proposed rule
affects only the licensing and operation of nuclear power plants and
activities associated with the possession or transportation of Category |
material. The companies that own these plants do not fall within the scope of
the definition of "small entities" set forth in the Regulatory Flexibility Act
or the Small Business Size Standards issued by the Smal) Business

Administration in 13 CFR Part 121.

Backfit Analysis

The NRC has determined that the backfit rule, 10 CFR 50.109, does not
apply to this proposed rule, and therefore, that a backfit analysis 1s not
required for Lhis proposed rule, because these amendments do not impose more

stringent safety requirements on 10 CFR Part 50 licensees.
List of Subjects in 10 CFR Part 26
Rlcohol abuse, Alcohol testing, Appeals, Chemical testing, Drug abuse,
Drug testing, Employee assistance programs, Fitness for duty, Management

actions, Nuclear power reactors, Protection of information, Reporting and

recordkeeping requirements, Sanctions.
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For the reasons set out in the preamble and under the authority of the
Atomic Energy Act of 1954, as amended, the Energy Reorganization Act of 1974,
as amended, and 5 U.5.C. §53, the NRC is proposing to adopt the following
amendment to 10 CFR Part 26.

PART 26 - FITNESS FOR DUTY PROGRAMS

: P The authority citation for Part 26 continues to read as follows:

Authority: Secs. 53, 81, 103, 104, 107, 161, 68 Stat. 930, 935, 936,
937, 939, 948, as amended (42 U.S.C. 2073, 2111, 2112, 2133, 2134, 2137,
2201); secs. 201, 202, 206, B8 Stat. 1242, 1244, 1246, as amended (42 U.S.C.
5841, 5842, 5846).

2. In § 26.24, paragraph (a)(2) is revised to read as follows:

§ 26.24 Chemical Testing.

(a) * » »

(2) Unannounced drug and alcoho) tests imposed in a statistically random
and unpredictable manner so that all persons in the population subject to
testing have an equal probability of being selected and tested. The tests
must be administered so that a person completing a test is immediately
eligible for another unannounced test. As a minimum, tests must be

administered on a nominal weekly frequency and at various times during the

I
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day. Random testing of contractor and vendor employees must be conducted at
an annual rate equal to at least 100 percent of that workforce. Random
testing of licensee employees must be conducted at an annual rate equal to at

Teast 50 percent of that workforce.

Dated at Rockville, Maryland, this day of , 1943,

For the Nuclear Regulatery Commission.

Samuel J. Chilk,

Secretary of the Commission.

L






DRAFT

REGULATORY ANALYSIS OF PROPOSED REVISION
TO LICENSEE EMPLOYEE RANDOM TESTING RATE:
PART 26 - FITNESS FOR DUTY PROGRAMS

January 11, 1883



SUMMARY

The Nuclear Regulatory Commission (NRC) proposes to modify its current
Fitness-for-Duty Program requirements. The proposed amendments of 10 CFR Part
26 would apply to all licensees authorized to construct or operate a nuclear
power reactor. The amendments would reduce the random testing rate for
Ticensee utility employees to an annual testing rate of 50 percent but
maintain the 100 percent random testing rate for contractors and vendors.
These proposed changes are based or a review of licensee program performance
data, a literature review of detection and deterrence provided by random
testing, and initiatives proposed by the Nuclear Management and Resources
Council (NUMARC). This document contains a regulatory analysis of the
proposed rulemaking. The document was prepared according to the guidance set
forth in Regulatory Analysis Guidelines of the U.S. Nuclear Regulatory
Commission, NUREG/BR-0058, Revision 1, May 1984.

The change in the random testing rate could reduce the number of
licensee employees identified as using alcohol or drugs in violation of a
Ticensee's fitness-for-duty policy, the potentially small increase in
unidentified users continuing to work should not significantly affect the
overall risk to the general public from plant operations.

Staff estimate that the proposed rule change would result in annua)
savings of approximately $41,000 per reactor conducting offsite testing, and
about $44,000 per reactor conducting onsite testing, or $4.9 million annual
savings industrywide. The present value of the proposed rule change assumes
an annual discount rate of five percent and an estimated operating life of
twenty-five years. The present value of the proposed rule change is
approximately $607,000 per reactor conducting offsite testing and $651,000 per
reactor conducting onsite testing. The industrywide savings have a present
value of approximately $72.5 million.
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1.0 INTRODUCTION

The Nuclear Regulatory Commission (NRC) proposes to modify its current
Fitness-for-Duty (FFD) Program requirements. The proposed amendments to 10
CFR Part 26 would apply to all licensees authorized to construct or operate a
nuclear power reactor. The amendments would reduce the random testing rate
for Ticensee utility employees to an annual testing rate of 50 percent but
maintain the 100 percent random testing rate for contractors and vendors.
These proposed changes are based on a review of licensee program performance
data, a review of random testing rates in other industries, a review of
detection and deterrence provided by random testing, and initiatives proposed
by the Nuclear Management and Resources Council (NUMARC). This document
contains a regulatory analysis of the proposed rulemaking. The document was
prepared according to the guidance set forth in Regulatory Anal idel i
of the U.S. Nuclear Requlatory Commission, NUREG/BR-0058, Revision i, May
1984,

1.1 BACKGROUND

The NRC issued FFD regulations on June 7, 1989 (54 FR 24468) applicable
to licensees authorized to operate a nuclear power reactor and holding a
permit to construct or operate a nuclear power plant. Licensee programs
implementing the regulations were required to be in place by January 3, 1990.
The regulations require affected licessees to implement fitness-for-duty
programs to reasonably assure that nuclear power personnel are not under the
influence of any substance which can adversely affect the performance of their
duties. The FFD regulations establish chemical testing requirements and
testing standards for the abuse or misuse of alcoho! and drugs. Four types of
testing are currently required: (1) pre-access testing; (2) random testing at
an annual testing rate equal to 100 percent of the tested population; (3) for-
cause testing; and (4) follow-up testing.

During the FFD rulemaking process in 1988, the Commission invited public
comment on the rates of random testing that would provide an acceptable
probability of detection and adequate deterrence (53 FR 36795 at 36796;
September 22, 1988). Public comments strongly opposed a proposed 300 percent
rate. NUMARC and most licensees proposed a 100 percent rate and recommended
that this rate be reevaluated on the basis of utility experience and then be
reduced to 25 percent, 1f such a change was warranted. As a result, the
Commission selected an annual random testing rate equal to 100 percent of the
workforce subject to testing. The Commission also indicated that it would
consider reducing this rate in the future if it appeared that industry
experience with the existing rate had been positive (54 FR 24468 at 24474;
June 7, 1989).

On November 7, 1991, the Commission directed the staff to report on
research into the deterrent effect of different testing rates and to present
recommendations of the applicability of such work to the nuclear industry.
SECY-92-271 informed the Commission that no research exists that directly
addresses the issue of whether reducing the random testing rate would affect
the deterrent effect of drug testing.



1.2 STATEMENT OF THE PROBLEM

The purpose of random testing is to assure that nuclear power plant
workers are fit for duty by idenlifying current drug users, deterring drug
users from further use, and deterring potential users from initial use.

Licensee program performance to date suggests that the rule has been
effective 1n detecting and removing employees who violate the fitness-for-duty
policy. As reported in NUREG/CR-5758, Volumes ] and 2, in 1990, 148,743
random tests were conducted in the industry with an overall positive random
test rate of 0.37 percent, or a total of 550 vielations for drug or alcohol
abuse. In 1991, 153,818 random tests were conducted in the industry with an
overall positive random test rate of 0.33 percent, or a total of 510
viclations for drug or alcohol abuse.

As reported by NUMARC in a letter from T. E. Tipton to B. L. Grimes
dated September 20, 1991, the total lost productivity cost for 1990 was an
estimated $6,300,000 (an average of $55,000 per reactor unit). Half of this
Tost productivity cost would be saved if the random testing rate was reduced
to 50 percent for all licensee employees and contractors. With a 50 percent
testing rate, annual savings due to reduced FFD program operating costs and
reduced productivity losses would amount to about $i00,000 per unit, an
industry savings of about $12 million. Licensee employee positive rates have
been relatively low. In 1990, 0.28 percent out random tests administered by
Ticensees were positive. Contractor employees had twice the violation rate as
licensee employees (0.56 percent were positive). Similarly, in 199] positive
random testing rates for licensee employees and contractors were 0.22 percent
and 0.55 percent, respectively. Staff believes the cost savings associated
with lowering the random testing rate for licensee employees could be
substantial.

1.3 OBJECTIVES OF THE PROPOSED RULEMAKING

The Commission proposes that 10 CFR 26.24(a)(2) be modified to permit
Ticensees to randomly test their employees at an annual rate equal to 50
percent. The 100 percent random testing rate would be maintained for
contractors and vendors. The Commission believes that lowering the random
testing rate for licensee employees to 50 percent would achieve the regulatory
objective of establishing a rate that provides adequate detection and
deterrence while being cost-effective.



2.0 REASONABLE ALTERNATIVES FOR MEETING
THE REGULATORY OBJECTIVE

This section discusses the reasonable alternatives considered for
meeting the regulatory objective identified in Section 1.3.

2.1 TAKE NO ACTION

One alternative to the proposed amendment would be to take no action.
The current 100 percent testing rate for licensee employees would be
maintained. This would be expected to result in detection levels similar to
those found in the first two years of program performance. Any cost savings
resulting from the proposed rule change would be foregone.

2.2 AWAIT RULEMAKING PENDING FURTHER STUDY

The Commission considered conducting a study in which the random testing
rate of some licensees would be reduced to 50 percent. The test result data
from these experimental sites would be compared with the results of licensees
that would continue a 100 percent testing rate. The experiment would have to
run for at least two years to allow for delayed effects caused by adjusted
testing rates and to obtain a sufficient number of test results. The des1?n
of the study and the analysis of the results would have taken an additiona
year. The Commission also considered conducting an attitudinal study which
would attempt to show worker attitudes toward, and their understanding of,
random testing. The Commission also considered awaiting and evaluating the
results of the Federal Railroad Administration’s test program (56 FR 22905;
May 17, 1991) which is now expected to be completed in late 1993. The
Commission decided to proceed with this rulemaking because the research would
have taken severa) years and would have provided no guarantee of shedding any
further 1ight on the subject of deterrence that would be useful in the
Commission's attempts to identify an optimal random testing rate.



3.0 CONSEQUENCES

This section discusses the benefits, cost savings, and costs that may
result from the implementation of the proposed rulemaking.

3.1 ESTIMATION OF SAFETY-RELATED IMPACTS

Random testing, like the many other elements of licensee fitness-for-
duty programs, 1s intended to achieve the three general performance objectives
of those programs. As discussed in the Commission's notice of proposed
rulemaking, random urinalysis testing has two purposes: detecting current
drug users and deterring drug users from further use or potential users from
initial use (53 FR 36795 at 36810; September 22, 1988). While this proposed
reduction of the random testing rate could result in “ewer drug and alcoho!
abusers being detected, this change would have 1it*ie effect on the overal)
effectiveness of licensee programs.

While intuition would indicate that lowering the random testing rate
would tend to lower the deterrence value of random testing somewhat, a review
of the 1iterature on such deterrence effects makes clear the difficulty of
accurately measuring or predicting such a decline. Deterrence is thought to
be a function of the perceived risk of being detected, the severity of the
sanctions involved, and the swiftness with which sanctions are applied as
compared with the gratification derived from the i11licit behavior. While
these factors may directly affect the deterrence value of random testing, many
other factors also influence people’s attitudes toward drug and alcohol abuse.
These include national drug use patterns; attitudes concerning health, safety,
and employment risks of drug abuse; workforce demographic factors; and the
effectiveness of unique fitness-for-duty program elements such as awareness
training, pre-employment testing, for-cause testing, and measures to prevent
subversion of the testing procedures. Because random testing is only one of
the many factors influencing individuals’ drug or alcohol use proclivities, it
can be concluded that lowering the random testing rate to 50 percent for
Ticensee employees will not cause a substantial decrease in the deterrence
value of licensees’ random testing programs for that segment of the workforce.
(For further discussion regarding random testing rates and deterrence, see
SECY-82-271.)

Lowering the random testing rate could result in fewer fitness-for-duty
viclations being detected as a result of random testing. Based on experience
with Ticensee implementation of fitness-for-duty programs and in consideration
of the many elements of the program, reduction in the testing rate (for
Ticensee employees only) will have little impact on the overall effectiveness
of licensees’ fitness-for-duty programs. It is anticipated that such a
reduction in the testing rate will not have much, if any, effect on the
deterrent aspect of random testing. The potential reductiun in the number of
Ticensee employees identified annually as a result of a reducted testing rate
should have no significant impact on the effectiveness of Part 26 programs.



3.2 ESTIMATION OF BENEFITS AND COST SAVINGS

The proposed amendment would result in significant cost savings to
licensees due to reduced costs associated with testing of 1icensee employees
and with time Tost from work. Based on information reported by licensees to
the NRC and contained in NUREG/CR-5758, Volumes 1 and 2, a total of 201,278
licensee employees were tested randomly in 1990 and 198], an average of
100,639 employees in one year. On average, each reactor randomly tested B68
licensee employees (100,639 tests divided by 116 reactors). Under the
proposed rule revision, reducing the random testing rate to 50 percent would
result in 434 fewer random tests of licensee employees annually per reactor
unit.

The total costs of testing are comprised of three cost categories: the
costs of chemical testing of employee specimens, the employee's time away from
work (productivity costs), and the costs of obtaining end testing blind
performance tests, The estimated cost of testing li.2nsee employees is based
on the following assumptions:

* Based on information available to the NRC s.aff, 27 sites containing 42
reactor units currently conduct onsite t~sting, while the remaining 48
s ies containing 74 reactor units serZ all specimens for offsite
analysis.

* A1l specimens collected from licensee employees at 48 sites (74 reactor
units) would be sent offsite to a NIDA laboratory for testing. The
average cost of chemical testing by a NIDA laboratory is estimated to be
$47 per test in 1992 dollars. This cost includes specimen collection
labor; shipping to an offsite laboratory, initial screening and, if
necessary, confirmatory testing; and reporting of results to the
licensee. NUMARC estimated the cost of testing in 1930 to range between
$1% and 3100 for off-site testing. However, this estimate did not
include the cost of specimen collect%ow. which was estimated to range

between $10 and $115 per specimen. '

* A1l specimens collected at 27 sites/42 reactor units would be analyzed

"Letter 1o Brian K Grimes, NRC, from Thomas E Tipion, NUMARC, Sepiember 20, 1991 '

ermg costs are very competitive  Evidence indicates that this competition 15 dnving the costs of testing down,
resulung 1 significent cost vanalions between licensees, labormtones. and geographic region  Testing costs may also vary
because they can be caleulated in sever | ways, making direci cost compansons and indusirywide estimates difficult  For
instance . & Licensee may us® a flat fee contract where a laboratory provides testing services over & certain penod regardiess
of the total number of tests sul il 1or analysis A second method of calculating testing costs would be W charge & flat
rate per specimen for the intlis! immunoassay screening. and pro-rate the more expensive costs of GC/MS testing. which
may be required for relatively few of the total number of specimens. A third way to charge for laboratory tesiing is W
charge separaiely for immunoassay screenings and GC/MS confirmatory tesung  [For # review of testing methodologies,
sec NUREG/CR-5227 (1988), and NUREG/CR-5227, Supplement 1 (1989) )

’Addumm! cost savings associated with a corresponding reduction in the number of alcoho! Lests are expecied o be
munums!
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* The rule requires licensees with onsite testing programs to send 10
percent of the negative specimens collected to an offsite laboratory for
analysis as part of their onsite laboratory quality assurance program
([434 tests - 14 tests] x 10% = 42 tests). The estimated cost for
sending onsite facility quality assurance specimens to a laboratory for
analysis is $47. This includes shipping, laboratory assessment, and
reporting results to the licensee.

Licensees will also realize cost savings in reduced labor costs by
reducing the time spent testing licensee employees. Assumptions for labor
savings are as follows:

* It would take an employee 1 hour to travel to the test site, be tested,
and return to work.,

* Since the type of employee (job classification) affected by the proposed
rulemaking would vary widely, a standard licensee employee wage rate of
$45.06 per hour including a fringe benefit multiplier of 2.0 is assumed.
The average utility employee wage rate was derived from information
presented in NUREG/CR-4627, Abstract 6.3, Table 4.1. The average 1988
base wage rate was $16.56. With a multiplier of 2.0 for fringe
benefits, the wage rate was $33.12 per hour. Inflating tu 1992 costs
using an using an 8 percent average annual personne) wag: rate increase,
the estimated average 1992 utility employee wage rate is $45.06 per
hour.

Licensee’s costs of submitting blind performance test specimens to HHS-
certified laboratories, as required by section 2.8(e)(2) of Appendix A to the
rule, would also be decreased by this proposed revision. (The rule currently
requires licensees to submit a number of blind performance specimens equal to
10 percent of the total number of specimens collected; a proposed rule change
In SECY-892-308 would lower this to 5 percent, which is the rate used for this
analysis.) Blind performance costs are treated separately from otter testing
costs for purposes of analysis. Blind performance tests can cost $30 to 835
for manufactured specimens, including a master list of what the specimens
contain. Other costs associated with blind proficiency testing include the
cost of MRO review, decoding the master heet against the test results
reported by the laboratory, and contacting the laboratory when blind
proficiency questions arise or errors are found. Licensees who ‘use off-site
KIDA-certified laboratories may prefer to prepare their own spiked samples for
off-site screening. The tota)l estimated cost for a blind performance testing
specimen prepared by the licensee is estimated to be about $3, plus the cost
of testing, MRO review, and dispesition. Overall, the costs per blind
performance specimens may be expected to range from $50 to $80 per specimen
when these factors are considered.® The average cost is therefore assumed 10 be $65,
inclusive of the costs noted above. There would be no additional lost productivity savings

since the specimens would be collected at the same time and location,

°An.hur Zebelman, Laboratory of Pathclogy, personsl communication, February 27, 1992
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The total savings per reactor unit for those licensees sending all
specimens for offsite testing is estimated as follows:

Testing Cost Savings: 434 tests x $47.00/test = $20,398

Elind Performance Testing 434 tests x 5% x $65/test « 1,41]

Savings:

Labor Cost Savings: 434 tests x 1 hour x 19,556
$45.06/hour =

Total Cost Savings Per $41,365

Reactor:

The total savings per reactor unit for those licensees that conduct
onsite testing is estimated as follows:

Testing Costs Savings: 434 tests x $50/test = $21,700

Presumed Positive Test Savings

(assuming a 3.2% positive 14 tests x $47/test = 658

rate)

Quality Assurance Test

Savings (assuming 10% of 42 tests x $47/test = 1,974

negative specimens):

Blind Performance Testing 56 tests x 5% x $65/test = 182

Savings (assuming a 5% testing

rate):

Labor Costs Savings: 434 tests x 1 hour x 19,556
$45.06/hour =

Total Cost Savings Per $44,070

Reactor:

Licensees would be required to make slight changes to their fitness-for-
duty program policies and procedures if the random testing rate for licensee
employees 1s reduced from 100 percent to 50 percent. It is expected that
these revisions would be made concurrently with policy and procedure revisions
made in response to proposed rule amendments proposed in SECY-92-308.
Therefore, i1t is assumed that there would be no additional costs for policy
and procedure revision resulting from the proposed rule change addressed here.

Staff estimates that the proposed amendment would result in annual
savings of approximately $41,000 per reactor conducting offsite testing, and
about $44,000 per reactor conducting onsite testing, or $4.9 million annual
savings industrywide. The present value of the proposed rule change assumes
an annual discount rate of five percent and an estimated operating life time
period of twenty-five years. The present value of the proposed rule change is



approximately $607,000 per reactor conducting offsite testing and $651,000 per
reactor conducting onsite testing. The industrywide savings have a present
value of approximately $72.5 million.

3.3 IMPACT ON OTHER REQUIREMENTS

Yhis proposed rule change is not expected to have an impact on other
rule requirements. The NRC 1s currently proposing to modify the FFD rule
(SECY-92-308).



4.0 DECISION RATIONALE

The purpose of the proposed rule change is to lTower the 100 percent
annual random for licensee employees to 50 percent. The proposed action is
recommended in order to establish a more cost-effective and less burdensome
testing frequency for licensees while continuing to ensure effective detection
and deterrence provided by randur unannounced testing of the workforce. As
discussed in Sectron 2, alternatives to ihe proposed rule were considered.
Staff found that the potential cost savings justify the result of fewer
violations being detected, since there would continue to be sufficient
deterrence provided by random testing if the rate was lowered from 100 percent
to 50 percent.

10
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DRAFT CONGRESSIONAL LETTER

Dear Mr. Chairman:

The Nuclear Regulatory Commission is proposing to amend its Fitness-for-Duty
Rule [10 CFR Part 26, which was published in the federal Register on June 7,
1985 (54 FR 2446€8)] to permit licensees to randomly test their employees at a
rate equal to 50 percent and maintain the 100 percent random testing rate for

contractors and vendors.

Enclosed for your information is a copy of the proposed rule as approved by

the Commission for publication in the Federal Register for public comment.

Sincerely,

D2rnis K. Rathbun, Director
Cifice of Congressional Affairs



[ —

ADDRESSEES*:

The Honorable , Chairman
Subcommittee on Nuclear Regulation
Committee on Environment and Public Works
United States Senate

Washington, DC 20510

cc: Senator

The Heonorable , Chairman
Subcommittee on Energy and the Environment
Committee on Interior and lnsular Affairs
United States House of Representatives
Washington, DC 20515

cc: Representative

The Honorable , Chairman
Subcommittee on Energy and Power
Committee on Energy and Commerce

United States House of Representatives
Washington, DC 20515

cc: Representative

The Honorable , Chairman
Subcommittee on Energy and Water Development
Committee on Appropriations

United States House of Representatives
Washington, DC 2051%

¢c: Representative

The Honorable , Chairman
Subcommittee on Energy and Water Development
Committee on Appropriations

United States Senate

Washington, DC 20510

¢cc: Senator

*Updated names and committees pending



ENCLOSURE D

DRAFT PUBLIC ANNOUNCEMENT



NRC PROPOSES AMENDMENTS TO
FITNESS-FOR-DUTY RULE

The Nuclear Regulatory Commission is proposing to amend its Fitness-For-
Duty rule which requires licensees to randomly test their employees for
substance abuse.

The present requirement calls for random testing at an annual rate of
100 percent of a licensee's work force. As proposed, licensees would be
permitted to reduce the annual rate to 50 percent for licensee employees but
maintain a 100 percent rate for contractor and vendor employees. In addition,
the Commission is inviting specific comments as to whether positions critical
to the safe operation of a nuclear power plant should be excluded from the
proposed reduction in the random testing rate.

The proposed action is based on the Commission’s review of the
experiences gained from its Fitness-For-Duty rule since it first became
effective in 19838, including the fact that the rate of substance abuse
detected as a result of the NRC-mandated program has been low--about
0.25 percent for power reactor licensee employees over the two years.

Written comments on the proposed amendment to Part 26 of the
Commission’s regulations should be received by (date). They should be
addressed to the Secretary of the Commission, Nuclear Regulatory Commission,

Washington, DC 20555, Attention: Docketing and Services Branch.
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Discussion:

proposed 300 percent rate; NUMARC and most licensees proposed
a 100 percent rate, which they recommended be re-evaluated on
the basis of utility experience and be reduced to 25 percent,
if warranted (54 FR 24472, dated June 7, 1989). As a result,
the Commission indicated that it would consider reducing
testing rates after several years if it obtained information
that experience in the industry with the existing rate had
been positive (54 FR 24474),

In SECY-91-283, the staff recommended that the NRC conduct
a test program, using NRC licensees, to demonstrate the
effectiveness of various testing rates and program
strategies. By a staff requirements memorandum (SRM) dated
November 7, 1991, the Commission directed the staff to report
on work that has been done on the deterrent effect of
different testing rates with recommendations of the
applicability of such work to the nuclear industry. The
results of the Railroad Administration’s test program on
different random testing rates were to be inciuded in the
staff’s evaluation and analysis.

Enclosure 1 is a report entitled "Deterrent Effects of
Testing Rates," that the Human Affairs Research Centers of
Battelle prepared. The report states that no research exists
that directly addresses the issue of whether reducing the
random testing rate affects the deterrent effect of drug
testing. The report discusses risks associated with drug use
that an individual may perceive and the importance of random
testing as a component of a broad-based workplace program
directed to fitness and reliability of the workforce.

Researchers conclude from drunk driving studies that the risk
of incurring strong sanctions appears to have a strong
deterrent effect on substance abuse. In addition, the report
points out that research on human decision-making and risk
assessment suggests that an individual’s perceptions of the
risk of being tested and the risk of drug use being detected
are not based on rational calculations of probabilities
alone. Individuals tend to overestimate the likelihood of
Tow probability events (selection for testing) and tend to
incorporate into their decision-making the information that
is most easily recalled.

The report states that random testing is believed to have an
important deterrent effect in an FFD program. A review of
studies of certain large government workforce drug abuse
programs revealed that no research exists that directly
addresses the issue of whether reducing the random testing
rate affects the deterrent effect of drug testing. The
studies did, however, reveal that a wide variation in the
rate of testing exists within the government. In Federal
agencies, the rate of testing ranges from a low of 4 percent

el



of the popula’ion subject to random testing annually to a
high of 200 percent. This variability is consistent with the
lack of consensus about the rate that optimally balances the
needs for detection and deterrence with the needs of
employers and employees,

Although earlier Department of Defense efforts, previously
reported in NUREG/CR-5527 (page 4-1), indicate a greater
deterrence effect at higher random testing rates than
required by 10 CFR Part 26, the inquiry the Federal Railroad
Administration (FRA) is currently undertaking represents the
first experimental effort to explore the consequences of
reduced random testing rates. Four railroads conducting
random testing at a 50 percent rate serve as a control group
and four railroads testing at a 25 percent rate serve as the
test group. This study will involve approximately 80,000
raiiroad employees, which is roughly 90 percent of the
railroad employee population. Several factors may limit the
application of the FRA study to the nuclear industry. The
railroad industry has fewer units (i.e., there are fewer
carriers than there are utilities), and more employees per
unit, than the nuclear power industry. The flexibility
provided in Part 26 regarding cut-off levels, sanctions, and
so forth, suggests a potential for substantial variability of
the deterrent effects within the nuclear power industry, A
rail Tine's employees are located across the country and,
thus, are subject to a range of local drug-use patterns and
contexts. By contrast, the employees of a particular nuclear
power plant tend to be located within a single geographic
region, with one prevailing set of local drug-use patterns.
Finally, the recently reported rate of substance abuse
detected through random testing in the railroad industry is
triple that in the nuclear power industry (approximately 1%
as against 0.25% for power reactor licensee employees for the
first two years). Hence the FRA findings, when they are made
available, should be cautiously applied because of
differences between the nuclear power industry and the
railroad industry. The study began on July 1, 1991, and,
following the 12-month extension announced by the FRA (57 FR
29550, dated July 2, 1992), the study is now expected to be
completed in late 1993. The extension notice also indicated
that there were similar positive test rates between the
railroads’ control group which tests at a 50 percent rate and
that of the test group which tests at a 25 percent rate,

In summary, no research data exists that statistically
addresses the link between a testing rate and the deterrent
effect of that testing rate. Further, no research appears to
be planned that will provide conclusive information on
testing rates that will be directly applicable to the NRC’s
FFD testing approach.
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In view of the foregoing, the Commission could adopt one of
the following options:

Option 1.

Reduce, by regulatory exemption, the random
testing rate of some licensees to 50 percent and
analyze that data against the data of licensees
who would continue a 100 percent testing rate.

The study to analyze this option would establish
ecperimental sites and control sites that are
similar with respect to drug use by workers and
with respect to drug use in the surrounding
communities. The experiment should run for at
least two years to allow for delayed effects
caused by adjusted testing rates and to obtain a
sufficient number of test results. The design
of the study and the analysis of the results
would take an additional year.

Pro: a. Analysis may provide a more
objective basis for either reducing
the testing rate or maintaining the
testing rate at its current level.

b. Selected sites would probably
experience significant cost savings
from reducing their random testing
rate to 50 percent.

Con: a. Data would have to be collected over
a relatively long period of time.

b. Variables from site to site could
mask any statistical differences
between data from two test groups in
view of the small absolute number of
expected positive tests.

Resource Estimate:

A contractor cost of about $200,000 would be
incurred over a 30 month period for design,
analysis, and reporting on the experiment. It
is expected that 1/2 FTE would be needed to
recruit and select licensee participants, obtain
OMB clearance, monitor contractor activities,
and review and analyze the results of the
experiment.

Conduct an attitudinal study within the nuclear
industry to support a decision on whether or not

o il =



to change the random testing rate,

Pro: a. Results may show worker attitudes
toward, and their understanding of,
random testing. This should provide
a better understanding of how this
particular component of the FFD
program deters substance abuse.

b. Results would help determine whether
the perceived deterrent effect, and
the workers’ understanding of it,
varies as the rate of random testing
varies (i.e., 100% to 50%).

Con: a. Survey design, OMB approval, and
survey administration would take
appreciable time.

b. The primary limitation of this type
of research is that it taps worker
attitudes, rather than their
behavior. Workers would be unlikely
to respond to questions about their
own drug- and alcohol-related
behaviors.

C. The results of the survey, by
themselves, would not provide a
solid basis for changes in the
random testing rate.

Resource Estimate:

A contractor cost of about $140,000 would be
incurred needed for a 12 month period for
design, conduct, analysis, and reporting on the
survey. It is expected that 1/2 FTE would be
needed to obtain OMB clearance, communicate the
purpose of the survey to affected licensees,
monitor contractor activities, and review and
analyze the results of the survey.

Assuming participation by all 75 sites, industry
costs for prtntin? and mailing employee names,
addresses, and telephone numbers to the
contractor is estimated to be $135.00 per site;
a total of about $10,000,

Approximately 3,500 participants are needed for
the survey to have validity. If participants
were to be paid $5.00 for being selected for the
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Option 3.

Option 4.

survey (a common practice to elicit a response),
it would cost the NRC an additional $17,500.

Retain the 100 percent random testing rate and
continue to review licensee performance reports.
Await and evaluate results of the Federal
Railroad Administration test program, and
perhaps await future research and development
programs, to determine if a change in testing
rates is justified.

Pro: a. The 100 percent testing rate has
proven to be an effective testing
rate.

b. Maintenance of a higher rate results
in a greater number of cetections
and possible "weeding out" of hard-
core drug abusers.

Con: a. Higher testing rates may provide
little or no additional deterrent
effect over a lower rate while
maintainin? substantial program
costs, including the cost of time
away from the work station.

b. The NRC which has adopted a 50%
testing rate, would be testing at a
lTower rate than the industry it
regulates.

Ee Achieves no cost savings.
Resource Estimate:

Cost to NRC is within the scope of routine staff
efforts.

Change 10 CFR Part 26 to require a 50 percent
rather than a 100 percent random testing rate.

Pro: a. Deterrent effects may not be
significantly reduced even though no
empirical evidence supports this
conclusion,

b. NRC and nuclear power industry
testing rates would be the same.

. Achieves significant cost savings.
NUMARC estimated that a reduction to



50 percent would save $97,000 per
reactor unit per year.

Con: a. Deterrent effects could be reduced
even though no empirical evidence
supports this conclusion.

b. Assuming that the deterrent effect
of the 50 percent random testing
rate were to be about the same as
that for a 100 percent rate, half
(250) of the approximately 500 cases
of drug and alcohol use detected
each year through random testing of
licensee employees and contractors
in the nuclear power industry would
go undetected.

Resource Estimate:

Cost to NRC is within the scope of routine staff
efforts for publishing changes to the Code of
Federal Regulation.

Change 10 CFR Part 26 to permit licensees to
randomly test their employees at a rate equal to
50 percent, and maintain the 100 percent random
testing rate for contractors and vendors.

Pro: a. The testing rate would test a
population segment found more likely
to abuse drugs at a higher rate.

This option would recognize the
results of random testing conducted
during the first two years under 10
CFR Part 26, which indicated that
the nationwide positive rate for
licensee employees (0.25%) was
appreciably lower that it was for
contractors and vendors (0.56%).
Enclosure 2 1s a matrix summarizing
this data.

b. Some inferences could be drawn on
the effect of testing rates on
deterrence by examining changes over
time in contractor and licensee
employee testing rates.



&, The testing rate for licensee
employees would be the same as that
recently selected by the Commission
for NRC testing of employees in de-
signated positions. (The two groups
have similar positive test rates.)

d. Forming separate testing pools for
licensee and contractor employees
would be consistent with NUMARC
comments made on the proposed random
testing rate on November 18, 1988.

Con: a. Maintaining two population pools and
selection processes would impose
some additional burden on licensees.

b. Because contractors comprise one-
third of the randomly tested
population, one-third of the cost
savings projected by NUMARC for the
reduced testing rate would not be
realized.

& Assuming that the deterrent effect
of the 50 percent random testing
rate were to be about the same as
that for a 100 percent rate, half
(110) of the approximately 220 cases
of drug and alcohol use by licensee
employees detected each year through
random testing would go undetected.

Resource Estimate:

Cost to NRC is within the scope of routine staff
efforts for publishing changes to the Code of
Federal Regulations. Analysis of the data
trends by a contractor after some time has
elapsed with the new rates in effect is expected
to be accomplished within current budget
allocations.

Recommendation: The staff recommends that the Commission approve Option 5 and
dir:ct the staff to prepare an appropriate rulemaking
package.
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RANDOM TESTING AND DETERRENCE:
RESEARCH FINDINGS AND ISSUES
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individual risk in studies of drug abuse and deterrence. The third section discusses the
deterrent effectiveness of fitness-for-duty programs in various settings, addressing both the
overall effectiveness of broadbrush programs and the singular effects of individual program
elements. This review suggests that drug abuse deterrence may be achieved from a variety of
fitness-for-duty program elements, such as pre-employment testing, for-cause testing, and
random testing, although no research has directly investigated the singular effectiveness of
random testing in deterring drug abuse. The report closes with conclusions and
recommendations for further research.

EXISTING EVIDENCE ON THE DETERRENT EFFECT OF RANDOM
TESTING RATES

A thorough review of studies of large workforce drug abuse programs such as those required
by various agencies of the U.S. Department of Transportation (DOT) and the U.S. Department
of Defense (DOD) revealed that no research exists that directly addresses the issue of whether
reducing the random testing rate affects the deterrent effect of drug testing.' Although earlier
DOD efforts previously reported in NUREG/CR-5227 (page 4-2) indicate a greater deterrent
effect from higher random testing rates, the inquiry currently being undertaken by the Federal
Railroad Administration (FRA) represents the first experimenta! effort to explore the
consequences of reduced random testing rates. This research will U= completed in late 1992,

In the absence of existing research into the deterrent effects of varying random testing rates,
an in-depth exploration of the issues of deterrence is suggested. In the following sections, a
general review of the relevant literature on drug abuse and deterrence is presented.

PERCEIVED RISKS OF DRUG ABUSE AND DETERRENCE

Perceptions of risk are believed to play a large role in deterring drug abuse, and should be
considered when addressing the effects of different testing programs in the nuclear industry.
Relevant perceived risks include the risk of being tested, the risk of drug use being detected,
the health and safety risks inherent in substance abuse, and the risk of incurring sanctions.
Research on human decision-making and risk assessment suggests that individuals'
perceptions of the risk of being tested and the risk of drug use being detected are not based
on rational calculations of probabilities alone. Individuals tend to overestimate the likelihood
of low probability events, for example, and to incorporate into their decision-making the
information that is most easily recalled, and that appears most noteworthy, independent of its
relevance (Slovic et al.. 1988).

' A descnpuion of the Litersture review methodology is provided in Appendia A 10 this endlosure
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Perceptions of the risks of drug abuse are expected to be affected by drug type, situational
context, and the sancuens involved (Bachman, Johnston, & O'Malley, 1990; U.S. Department
of Education, 1990, Hurst, 1985; Waldo and Chiricos, 1972). While rational risk assessments
of the health, safety, and employment risks of drug abuse play a role in individuals' decisions
1o use drugs, such choices are also affected by factors such as peer pressure, emotional
fatigue, or stress.

Providing credible and useful information for making ('ecisions regarding drug abuse in
relation to personal and public health and safety has be'n shown to have a strong deterrent
effect among high school students and may have a similor effect among nuclear power plant
workers. Risk perceptions regarding drug abuse are also linely to vary by drug type. Among
high school students, marijuana use has been reduced by increased research and credible
reports on the adverse effects of marijuana, and students’ first-hand observation of peers who
exhibited long-term negative consequences of marijuana use. Risk perceptions are also used
to explain the recent decline in cocaine use in this country, although the decline in cocaine
use was also affected by some specific instances, namely, the cocaine-related deaths of some
well-known athletes (U.S. Department of Education, 1990; Bachman, Johnston, & O'Malley,
1990).

Studies of drunk driving and deterrence suggest that sanctions for drug abuse should be
strong, consistent, and well understood in order to have maximum deterrent effect on risk
perceptions (Beshai, 1984, Voas, 1986; Peck, Sadler, & Perrine, 1985; Hurst, 1985).
Although the situational context of driving under the influence of alcohol (DUI) and
deterrence is very different from nuclear power operations, similar themes are also evident.
Driving under the influence involves a decision to willingiy consume an impairing substance,
it involves personal and public safety, and it involves the threat of formal sanctions against
such behavior. Strong sanctions (license suspensions) appear to be more effective than any
known form of alcohol education or rehabilitation, although some rehabilitation programs
appear to be effective in reducing DUI recidivism (Peck, Sadler, & Perrine, 1985). When
sanctions are lenient, inconsistent, or not well understood, deterrence is adversely affected
(Voas, 1986). Studies on the deterrent effect of random road blocks on drivers have shown
that randomly testing drivers substantially decreases drunken driving incidents (Dunbar,
Penttila, & Pikkarainen, 1987).

DRUG ABUSE PROGRAMS AND DETERRENT EFFECTIVENESS

The review of studies on drug testing programs suggests that drug testing effectively reduces
drug use, especially when random unannounced testing is used. However, in the nuclear
power industry, random testing is only one element of a "broadbrush” approach designed to
provide maximum detection and deterrent effect (Barnes et al., 1988; Moore et al., 1989;



AMA, 1991; LeRoy, 1991; LeRoy, 1990). Other program elements in & broadbrush program
expected to have a deterrent effect are pre-employment screening, behavioral observation, for-
cause testing, stff sanctions for substance abuse, workplace security measures, policy and
awareness training, health promotion programs, and employee assistance programs. There are
several approaches to assessing the singular effectiveness of random testing in fitness-for-duty
programs. One approach is a survey of attitudes and perceptions relevant to random testing,
fitness-for-duty programs, and drug use. An alternative approach is an experimental trial, in
which random test rates are changed at some sites and held steady at others, to determine if
there is a change in the rates of detected substance abuse. The Federal Railroad
Administration study currently underway is the first such experiment; it is discussed in detail
below. Without evidence from such studies, it is difficult to ascertain the independent or
singular effect of random testing within fitness-for-duty programs. Thus, the question of what
is the most effective rate of random testing remains unanswered. The following section first
addresses the deterrent influence of the broadbrush approach taken as a whole, and then
examines the singular deterrent effect of particular program elements.

Deterrent Effects From Broadbrush Approaches

To evaluate the overall effectiveness of broadbrush programs, studies have explored the rates
of drug use in industries with comprehensive fitness-for-duty programs. Broadbrush policies
and proceduies have demonstrated a deterrent effect in various Department of Defense (DOD)
drug testing programs (Bray, Marsden, & Rachal, 1990, Bray et al., 1988; Coher, 1986,
Stoloff, 1985).7 However, comparisons of military drug and alcohol abuse with civilian
counterparts must be made cautiously, since studies have shown that military personnel and
civilians differ in important ways. Standardized comparisons of drug and alcohol use among
military personnel and civilians were conducted by Bray, Marsden, and Peterson (1991). The
military personnel and civilian data sets were matched for sociodemographics (e.g., age, sex,
race, education) and the geographic location of respondents. The study found that military
personnel were significantly less likely to use drugs than their civilian counterparts, but more
likely to abuse alcohol (this result may be related to the lack of testing for alcohol in the
DOD program). These findings suggest that the military's broadbrush fitness-for-duty
program policies and procedures are effective in reducing drug use, but not effective in
reducing alcohol abuse. Declining rates of drug abuse in the military may also be attributed
to changing military workforce demographics. Today the military population is older, has
more officers, more married personnel, and personnel are better educated, all of which are
associated with lower levels of drug use (Bray, Marsden, & Rachal, 1990). Declines in drug
use rates noted in the military and in other industries may also be due to increasing awareness
of the risks of drug abuse within the general population,

! See NUREGATR 5227 (Bames et al, 1988) and NUREG/ATR 5227 Supplement 1 (Moore ¢t al., 1989) for discussions of vanous
elements of DOD drug esting programs



Data on fitness-for-duty program effectiveness in various industries are available but limited *
Fitness-for-duty programs have shown a deterrent effect in the nuclear power industry
(Osborn & Sokolov, 1989), and in the railroad industry (Taggart, 1989). Similar to results
found in the military, a national survey conducted by the American Management Association
(AMA) (1991) found that positive test results for drug use among surveyed firms were
declining while the number of firms with random drug testing provisions was increasing.*
Although the decline in positive drug test rates was attributed in part to the implementation of
random testing procedures, it was also attributed to increased education and awareness
policies, as advised by federal regulatory agencies and NIDA. These studies have shown a
deterrent effect from broadbrush fitness-for-duty program policies and procedures, but have
not demonstrated the singular effectiveness of program elements The following discussion
provides a review of the literature concerning the deterrent effect of pre-employment, for-
cause, and random testing.

Pre-Employment Testing

Individual fitness-for-duty program elements are believed to have singular effects on overall
deterrence (Crant & Bateman, 1990; Murphy, Thornton, & Reynolds, 1990; LeRoy, 1991,
LeRoy, 1990). In the nuclear industry, pre-employment testing has been one of the most
effective fitness-for-duty program elements in terms of detection (Durbin et al., 1991), but the
effect of pre-employment testing on deterrence in the nuclear industry is unknown. A
military study has assessed the deterrent effect of pre-employment testing (MMWR, 1989),
The military tested one set of applicants without informing them prior to the test (test results
were not linked to applicants). The second sample of pre-employment applicants were
informed that they would be tested. Differences in test results between the two samples
showed dramatically lower positive test results for marijuana and cocaine use among the
informed applicants. This may be due to users abstaining from marijuana and/or cocaine after
being notified of a drug test, users withdrawing from the application after being notified of
the testing requirement, and/or users refraining from applying altogether. Pre-employment
testing may also have a long-term effect on deterrence in contributing to a work climate that
15 intolerant to drug abuse.

For-Cause Testing
Another fitness-for-duty program element believed to have a strong detection and deterrent

effect is the referral of employees by supervisors for drug testing and/or employee assistance
(i.e., for-cause referral) (Googins & Kurtz, 1980; Hoffman & Roman, 1984), A thorough

' See NUKEG/ACR-$784 (Durtun et al., 1991) for a duscussion of the prevalence of workplace drug abuse programs in American industry.

* Specific numbers on the number of wils and positive test resulis not available
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review of the literature yielded no studies directly addressing the singula. deterrent efficts of
for-cause testing in a broadbrush fitness-for-duty program.

Periodic Testing

Periodic testing is also expected to deter drug use among some users, but it may also foster
increased drug use among other users. In studying periodic testing of athletes, Coombs and
Ryan (1990) found that some athletes actually increased their drug use as a result of periodic
drug testing. This is due to the athletes’ perception that, once the test was over, it cleared the
way for unbridled drug use until the next annual test. This indicates that periodic testing may
be counterproductive when used as a stand-alone method to assess fitness-for-duty, and
underscores the importance of unannounced, unpredictable testing to effectively deter drug
abuse.

Random Testing

Random testing is believed to have an important deterrent effect in a fitness-for-duty program,
yet littie research has addressed this issue directly (LeRoy, 1990; Institute for a Drug-Free
Workplace, 1991).

Studies on random testing have found that increasing testing and discharge rates may increase
overall detection of d.ug abuse in the workforce.” In terms of deterrence, continued drug use
by identified 15ers (recidivism) has been shown to be a substantial factor in overall drug use
rates, suggesting wiat a substantial number of those testing positive for drugs are not deterred
(Osborn & Sckolov, 1990; Stoloff, 1985). Increasing random testing rates and discharge rates
for repeat users lowers the overall prevalence rates by simply removing repeat offenders.
Unique random testing practices may affect deterrence. In conducting their random testing
program, for example, the military has conducted "unit sweeps” so that an entire unit is tested
instead of testing randomly at the individual level across units. Units may be aware that
testing is to be conducted prior to the event because of pre-testing notification by their
comumander, for instance. This factor is believed to potentially lower the overall deterrent
effect of random testing (Stoloff, 1985).

In establishing random testing rates, the common practice is to weigh the need for detection
and deterrence against the need to refrain from overly burdensome requirements, cost-
effectiveness considerations, and employee fairness issues. In establishing a 50% random
testing rate for operators of natural gas, liquefied natural gas, and hazardous liquid pipeline

' The effects of vanious random testing sampling strmiegies and overall detection rates are well documented and are not repeated here.
For o duscussion of mndom lesting rales and associaled probebelities of detection for different types of drug abuse, see Durbin « ol 1991
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operations, for instance, the Department of Transportation (DOT) Research and Special
Programs Administration (RSPA) stated:

"RSPA reiterates that a 50% testing rate is necessary to establish a valid
confidence level as well as to provide an adequate deterrent to drug use by
employees. During the comument period on the proposed rule, RSPA requested
specific advice on what the random testing rate should be. Although many
commenters suggested rates of 10-20%, none provided any data to support a
particular level. RSPA, therefore, chose a random testing rate of 50% in part
based on DOT's expenience with its own internal drug testing program, as well
as the rates used by the military services. Although the military had used
higher rates to achieved the deterrent effect referred above, RSPA believed that
the 50% rate offered a sufficient balance between a rate high enough to deter
use while keeping costs reasonable” (54 FR 51842, 1989, p. 51846).

In some cases, agencies have merely noted the assumed deterrent effect of random testing in
their discussions concerning the adoption of random testing, citing the DOD’s drug testing
programs as an example (55 FR 3698, 1990).

In reviewing federal agencies’ drug testing programs, the General Accounting Office (GAOQ,
1991) reports that the random testing rate varies from 4% to 200%. For instance, agencies
with random testing rates of 5% or less include the U.S. Department of Commerce, the U.S.
Mint, the Immigration and Naturalization Service (INS), the Federal Bureau of Prisons, the
Federal Bureau of Investigation (FBI), and the National Labor Relations Board (NLRB).
Agencies with random testing rates of 100% or more include the U.S. Navy, the Department
of Education, the General Services Administration (GSA), the U.S. Nuclear Regulatory
Commission (NRC), and the National Endowment for the Humanities. Some agencies vary
the rate of testing. For example, according to the GAO, the Selective Service System varies
their random testing rate from 28% to 100% of the sample population. Random testing also
varies according to each agency’s unique policies and practices. This significant variation
inducates a lack of consensus regarding the optimum random testing rate.

The FRA study of the effects of reduced random testing rates on drug use detection and
deterrence represents the first research directly addressing the consequences of reduced
random test rates. This study will involve approximately 80,000 railroad employees (8,000 to
12,000 at each of 8 rail lines involved in the study), comprising roughly 90% of the railroad
employee population. The results of this research will provide useful information regarding
random testing rates, although differences between the railroad industry and the nuclear power
industry suggest taking care in interpreting the FRA findings. The railroad industry has fewer
units (i.e., there are fewer carriers than there are utilities), and more employees per unit, tharn
the nuclear power industry. The greater number of nuclear power plants and the flexibility



provided in Part 26 regarding cut-off levels, sanctions, etc., suggests a potential for matér
variability between programs within the nuclear power industry and in comparison with rail
carriers. A rail line’s employees are located across the country, and thus are subject to a
range of local drug use patterns and contexts. By contrast, the employees of a nuclear power
plant tend to be located within a single geographic region, with one prevailing set of local
drug use patterns. Finally, the recently repornied rate of detected substance abuse in the
railroad industry is triple that in the nuclear power industry (approximately 1% as against .3%
for licensee employees). Hence the FRA fir dings, when they are made available, should be
cautiously applied to the nuclear power industry.

CONCLUSIONS

Deterrence is believed to be a function of the perceived risk of being detected, the severity of
the sanction, and the swiftness with which it is applied compared with the gratification
derived from the illicit behavior. A host of factors affect deterrence of drug use in the
workforce, including national drug use patterns; attitudes concerning health, safety, and
employment risks of drug abuse; workforce demographic factors; and the effectiveness of
unique fitness-for-duty program elements such as pre-employment, random, and for-cause
testing. Several conclusions may be drawn from the review of the available literature:

(hH The deterrent effect of random drug and alcohol testing programs may not be
sensitive to incremental adjustments in random test rates. While random
testing remains critical in deterring drug abuse, it is only one of the forces
acting to deter drug use. Other important factors include the elements of a
broadbrush approach, personality and environmental factors, organizational
factors, and drug-specific factors.

(2) Assuming equal testing rates and procedures, there will be a greater deterrent
effect when the risks of drug abuse--including the probability of detection--are
well understood than when they are not.

(3) Some users will remain undeterred. Based on the findings of the military, and
of research on drunk drivers, some pan of the population continues to abuse
drugs or alcohol even when detection and sanctions are highly certain. Hence,
regardless of the random testing rate, some users may not cease their drug use
under any condition. Thus, other program elements, such as behavioral
observation, for-cause testing and employee assistance programs, are important
to provide additional assurances to detect and remove chronic drug abusers
from the workforce. A higher random testing rate would more rapidly detect
these undeterred users (see Appendix to NUREG/CR-5784). If the deterrent



effect of a 50% random testing rate were assumed to be the same as at a 100%
rate, about half (250) of the approximately 500 cases of drug and alcohol use
detected through random testing per year in the nuclear pow=r industry would
go undetected.
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APPENDIX A
LITERATURE REVIEW METHODOLOGY

The literature review consisted of gathering and abstracting published information related w
random testing and deterrence. Project staff surveyed literature from a number of ficlds
pertinent to random testing and deterrence, including sociology, psychology, and drug and
alcohol testing programs (survey data and studies of program performance). The objective of
the search was to identify studies pertinent to deterrence theory pertaining to drug abuse and
workplace drug testing programs. The search was designed to provide as much information
about issues related to drug abuse, random testing, and deterrence, and to inform the NRC
about issues where the research is incomplete or has not been addressed.

In addition to manual searches of libraries and journals, on-line searches of several electronic
databases were conducted. These searches included the following: (1) a free text search of
the Federal Register for entries keyed to "random test” and "drug, alcohol, or substance
abuse"; (2) a search designed to find references pertaining to random testing and deterrence in
the NTIS, ABVZINFORM, MEDLINE, and Psychinfo databases; (3) a search of the Battelle
fitness-for-duty literature database; and (4) a search of the University of Washington Alcohol
and Drug Abuse Institute’s literature database. Several persons knowledgeable about
workplace drug abuse programs were contacted to identify additional sources of published
informatio: Dr. Peter Stoloff, DOD; Dr. Robert Bray, Research Triangle Institute; Cmdr.
Ralph Bally, DOD; Dr. Joseph Montgomery, Pacific Northwest Laboratory, Mr. James
Schultz, Federal Railroad Administration.
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RAN TIN

1990
# Tests/# Positive

1991
# Tests/# Positive

-Y Totals

# Tests/# Positive

ENCLOSURE 2

-Year
Positive Rate

All
Contractors/Vendors

48,506/273

52,777/290

Long-Term
Contractors/Vendors 8,910/044 7,500/023 16,410/067 0.41%
. Short-Term
i Contractors/Vendors 39,596/229 45,277/267 84,873/496 0.58%

101,283/563

0.56%*

Licensee Employees

100,737/277

101,041,220

201,278/497

0.25%%*

*The range for contractor employees during CY 1991 was between 0% and 1.53%,
with 7 sites having rates greater than 1.0%.

**The range for licensee employees during CY 1991 was between 0% and 0.87%,
with 5 sites having rates higher than 0.5%.




