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ADJUDICATORY ISSU

(Affirmation)

For: The Commission

From: Martin G. Malsch
Deputy General Counsel

Subject: Z IMMER INTERVENORS' PETITION (ATTACHMENT 2)
FOR CERTAIN RIGHTS RELATIVE TO THE INDEPENDENT
REVIEW MANDATED BY THE COMMISSION'S
NOVEMBER 12, 1982 SHOW CAUSZ CRDER

Purpose: To assist the Commission in providing a timely
response.
Discussion: On November 19, 1982, two Intervenors in the

zimmer O.L. proceeding that have not
previously identified themselves with the
quality assurance issues, Zimmer Ar2a
Citizens-2immer Area C.:izens of Kentucky
(2ACZACK) and the City of Mentor, Kentucky
(jointly "Incervenors®”}, petitioned the
Commission for the appointment of a consulting
firm that would serve on behalf of Intervenors
to review and monitor the third party audit
and independent review of the Zimmer
marnagement, construction, and quality control
that the Commission required in its November
12 show cause order (CLI-82-33). 1/ The
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consulting firm would be nominated by the
Intarvencrs and serve "to dirasctly segpresant
the interest of th(ese] and other intervenors
and the public" in the ongoing Zimmer matter
for the purpose of informing the public and
restoring confidence. Intervenors further ask
that the Commission pay to retain the
requested consulting firm or require that the
utility do so. In addition, Intervernors
request the Commission to enterrtain their
viaws regarding the salection cf the entity
that will conduct tne Zimmer independent
review or third party audit (independent
reviewer). In support of this procedure they
ask the Commission to reqguire the nominated
independent reviewer to disclose certain
specified information to facilitata evaluation
of its independence. Finally, Intervenors
seek a directive from the Commission staying
the decision of the Region III Administrator
on the appointment of the indapendent reviewer
and all progress at Zimmer until the
Commission has ruled upon this petition and
the censultiag firm for Intervenors is in
place and ready to serve.
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Martin G. Malsch
Deputy General Counsel

Attachments:
1, Order
2. 2Z2immer Intervenors' Petition

Commissioners' comments should be provided directly to the
Office of the Secretary by c.o.b. Tuesday, December 14, 1982.

Commission Staff Office comments, if any, should be submitted
to the Commissioners NLT Tuesday, BecemEer 7, 1982, wilh an
information copy to the Office of the Secretary. If the paver
is of such a nature that it reguires additional time for
analytical review and comment, the Commissioners ané the
Secretariat should be apprised of when comments may be expected.

This paper is tentatively scheduled for affirmation at an Open
Meeting during the Week of December 13, 1982. Please refer to
the appropriate Weekly Commission Schedule, when published, for
a specifi-~ date and time.
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UNITED STATES OF AMERICA
NMUCLEAR REGULATORY COMMISSYSN''/<2 an:07
BEFORE THE COMMISSION

In the Macter of
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CINCINNATI GAS AND ELECTRIC
COMPANY, ET AL. $ DOCKET NO. 50-1333
(William H. Zimmer Nuc.ear :
Power Station)
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PETITION FOR THE APPOINTMENT OF A CONSULTING
FIRM NOMINATED BY INTERVENORS TO REVIEW AND
MONITOR THE THIRD PARTY AUDIT, TO CONSULT
WITH NRC STAFF AND INTERVENCRS, AND TO PERICD-
ICALLY REPORT TO AND ADVISE THE PUBLIC AS TO
THE PROGRESS OF THE AUDIT, IDENTIFICATION AND
SIGNIFICANCE OF SAFETY DEFECTS AND RESOLUTION
OF DEFICIENCIES IDENTIFIED

ddataes

SUBMITTED BY INTERVENOR ZIMMER AREA CITIZENS-
ZIMMER AREA CITIZENS COF KENTUCKY AND JOINED
BY INTERVENOR CITY OF MENTCR, KZNTUCKY

Intervenor Zimmer Area Citizens-Zimmer Area Citizens of
Kentucky, joined by intervenor City of Mentor, Kentucky, petitions
this Commission to appoint a consulting firm to be nominated by
petitioner to review and monitor the independent review, third
party audit, of the safety-related construction deficiencies, the
review of the management of the William H. Zimmer Nuclear Power
Station, including the quality assurance and gquality verification
programs, and a comprehensive plan for verification of the guality of
construction at the Zimmer facility, as the same has been set forth
and ordered by this Commission in its November 12, 1982 Orcer suspend-
ing construction of safety-related construction activities at the

Zimmer facility. W 821119
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The consulting f£irm so nominated and authorized by the
Commi.sion shall review and monitor the third party audit of the
Zimmer facility and consult with NRC Staff and intervenors as to
she degree of deficiencies present, corrective actions to be under-
vaken, and other relevant mattiers pertaining to the cifcumstances
and situation present at the Zimmer facility and to periodically
report to and advise the public as to the progress of the audit,
its significance and its sufficiency.

Petitioner presents this petition to the Commission under
its supervisory powers exercised over the William H. Zimmer Nuclear
Power Station and undertaken following the Commission's Order of
July 30, 1982, and as pronounced by its Order of November 12, 1982,
and the powers of the Commission vested to it by 42 U.S.C. §§2133,
2201, 2232, 2235, 2236, 5841 and 5846, and as further authorized by

0 C.F.R. Part 2, Subpart B, §2.200, et seg., and specifically

-

10 C.F.R. §2.206.
The basis for this petition is as follows:

1. In early 1981 the NRC conducted an investigation
into allegations presented by the Government Accountability Project
and Zimmer site employees which revealed numerous examples of non-
compliance with twelve of the eighteen quality assurance Criteria
cf Appendix k, 10 C.F.R. Part 50 as the same is more specifically
set forth in Notice of Violation and Proposed Imposition of Civil
Penalties, issued Novemper 24, 1981, and Investigation Report NO.

50-338/81-13, resulting in the imposition of, and payment of, a



civil penalty by Cincinnati Gas & Electric Co. in the amount of
$200,000.00;

2. Commencing March 31, 1981, and thereafter, the
utility has met with NRC, discussed appropriate action to resolve
ongoing difficulties and agreed to implementation of action plans
for resolution, but wnich remain unresolved;

3. As of November 12, 1982, this Commission found
that the NBC lacks reasonable assurance that the Zimmer facility
is being constructed ia conformance with the terms of its construction
permit and 10 C.F.R. Part 50, Appendix B, and that the NRC lacks
reasonable assurance that there is adequate management control
over the limmer project to ensure that NRC requirements are being
met;

4. Verification of the plant's quality and the actions
deemed appropriate to correct deficiencies in construction are of
the utmost impertance to the public health and safety and in considera-
tion of the impact upon public health and safety construction was
suspended by Order of this Commission issued Novemder 12, 1982:

5. On July 15, 1982, the Atomic Safety and Licensing
Board, sua sponte, admitted as Bocard issues eight contentions
presented by the Government Accountability Project in behalf of the
intervenor Miami Valley Power Projact, which the Bcard found to be
serious issues, with which this Commission concurred, and which
relate to the issue of safe construction of the facility;

6. On July 30, 1982, this Commissicn issued its Order
directing the Atomic Safety and Licensing Board to dismiss the eight

contentions from the proceeding and noted that it, the Commission,



has directed the NRC Staff to keep the Commission informed so that
the Commission can provide guidance and direction as needed;

7. Intervencor Miami Valley Power Project moved tnis
Commission to reconsider its July 30, 1982 Order and that motion
still pends, in which the essence of the issue ralsed in the Mot.on
fsr Reconsideration i3 zublic involvement and disseminaticen of
information to the public as to the degree of safety-related
deficiency and appropriate resolution present at the Zimmer facility;

8. The Environmental Advisory Council of the City of
Cincinnati conducted four consecutive weekly public hearings com-
mencing September 9, 1982, at which Commissioner Asselstine,
Region III Administrator Keppler and other NRC personnel appeared
and provicded information at one hearing session, in which the Council
hearings deals with the safety issue of construction of the Zimmer
facilisy and produced reccmmendations to the City of Cincinnati for
that governmental agency's consideration and the consideration of
others who desire to review the Council findings and recommendations;

9. This Commission has conducted numerous public and
closed meetings, the subject matter of which was the sufficiency of
the construction and construction management of the Zimmer facility;

10. On November 15, 1982, William H. Dickhoner, presi.dent
of the Cincinnati Gas & Electric Co., released to the public a state-
ment on behalf of the utility which stated, among other things, that
this Cemmission's Order of November 12, 1982 was precipitous, punitive
and does nothing to resolve the problem, that the utility would not

challenge the Order because it would result in further delays and

.
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that he, as president of the utility, was convinced that the overall
construction of the Zimmer facility was as good or better than any
plant in service or under construction., If Mr., Dickhoner is correct,
then this is a matter of extreme and grave concern to the entire
publie;

11. The history cf events, briefly set forth here,
ogether with the inability ¢of the public to be involved with the
.dentification, resolution and progress of the censtruction defic-
iencies, particularly the apsence of a public forum and the necessity
of ongoing activity of which the public has no kncwledge and the
dependence of the public to rely upon limited information divulged
to it has resulted in skepticism, distrust and fear for their health
and safety in the construction of this pgiant which she utilisy clairs
to be as gocd or better than any plant in service or being constructed
and which the utility has vowed to operate, and of which the public
48 currently denied any productivity in the selecticn of the taird
party auditor, the degree of investigation and the resolution of the
pronounced defects, as well as the determination of the degree of the
current state of indeterminability present at this construction site;

12. The public has a right to share in all aspects of
the future resolve of the current state of the Zimmer station as is
recognized by the United States Code, the Code of Federal Regulaticns
and this Commission's policy, but in which, under the present posture
of the Zimmer licensing process, it currently is denied both involve-
ment and information, leading to further skepticism, distrust and

fear produced by both the inability to be invelved and to be informed.



petitioner therefore seeks authorization by this Commission
for +ne appointment of a consulting firm to be nominated oy petitioner
to directly represent the interest of this and other intervenors and
the public to consult with the utility, its contractor, the thixd
party auditor, the NRC and the intervenors and %o periodically dis-
seminate to the public information vital to that public's understanding
and appreciation of the state of construction deficiencies and the
manner of resolve to abate the public fear and reinstate its confidence
in the utility, the plant being constructed and the regulatory scheme
present.

petitioner further seeks authorization by this Commission
for the payment of expenses and consultation fees incurred and charged
by the nominated and approved consulting firm to be paid from the
NRC researsh funds, other funds, or assessed by the Commission to the
utility, as the Commissicn, in its discretion, s¢ elects in the
public's interest, or in the alternative the retention of the nominated
consulting firm as NRC consultant in the public's interest to carry
forth the intent and provisions of this petition; and that the con-
sulting firm so nominated and approved shall have the responsibility
as the public's representative, and in the public's interest, to be
empowered to be involved in all matters pertaining to the future
progress of the Zimmer facility as directed by this Commission’s
Order of November 12, 1982, that the Commission direct the Office of
Inspection and Enforcement and the utility to provide all reports,

tudies and analyses and other information to the nominated and



approved consulting firm relating to the November 12, 1982 Order of
the Commission, and to assure that the public is fully and adequately
informed as to the future progress of the Zimmer project to resolve
the found and indeterminable deficiencies currently present.
Petitioner furtner requests that the Commissicn, as authorized

by Pacific Gas & Electric Co. (Diablo Canyon Nuclear Power Plant,

Unit No. 1) CLI-B1-30 14 NRC 950 (1981), entertain the views of the

intervenors as to the selection of the third party auditor and, in

O

rder to make this meaningful, it is reguested that the Commission
direct the designated third party auditor to disclose all past and
sresent relationship between it and the NRC, the nuclear rower
industry and the public utility industry, including disclosure of
such information for all personnel of the third party auditor who

will perform any werk during the course of the audi
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Petitioner further seeks a direc=zive from this Commission
to stay the procress and decision of the Region III Administrator,
as d.rected by the November 12, 1982 Order, until this Commission has
ruled upon this petition and upon favorable ruling ac to the nominated
consulting firm, that that firm be present and in a pesition to beccme
productive to protect the public's interest from the inception of
compliance with the Commission's Order of November 12, 1982, and the
entertainment of the views of the intervencrs as to the selection of

the third party auditor and requested disclosure of information sought



and determination of potential conflicets of interest as &5 t=hkas
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200 Main Street
Batavia, Ohio 45103 732-6800

designated auditor.

Dated: Novemper 19, 1982
AN

Counsel for Zimmer Area Citizens-
Zimmer Area Citizens of Kentucky,
Intervencor-Petitioner, and as
authorized by Intervenor City of Mento



CERTIFICATE OF SEZRVICE

I hereby certify that copies of the for
entitled "Petition for the Agpointment of a Cons i
Nyominated by Intervenors to Review and Monitor the Third Party
Audit, to Consult with NRC Staff and Intervenors, and to Period-
ically Report to and Advise the public as to the Progress ol the
Audit, Identification and Significance of safety Defects and
rResolution of Deficiencies Identified, Submitted by Intervenor
Zimmer Area Citizens-Zimmer Area Citizens of Xentucky and Joined

c o

By Intervenor City of Mentor, Kentucky" was served Dby ordinary U.S.
Mail, postage prepaid, upon th €s5llowing person: this 19th day
of November, 1982:
(jairman Nunzio J. Palladino William J. Moran, Esqg.
U.S. Nuclear Regulatory Comm.ssion General Counsel
Washington, D.C. 20535 Cincinnati Cas & Llectr.c Co.
P.O. Box 960
Commissioner John F. Ahearne Cincinnati, OChio 45202
U.S. Nuclear Regulatory Commission
Washingten, D.C. 20555 Chase R. stephens
Docketing and Service Branch
Commissioner James K. Asselstine Office of the Secretary
U.S. Nuclear Reyulatory Commission U.S. Nuclear Koyulatory Commissio
washington, D.C. 20555 washington, D.C. 20555
Commissioner Thomas M. Roberts ALomic Safety and Licensing
U.S. Nuclear Regulatory Commission Board Panel
Wwashington, D.C. 20555 U.8. Nuclear Regulatory Commissio
washington, D.C. 20555
commissicner Victer Cilinsky
U.S. Nuclear Regulatory Commlssion Aromic Safety and Licensing
washington, D.C. 20555 Appeal Board
U.S. Nuclear Regulatory Commissic
Jenn H., Frye, III, Chairman washington, D.C. 20555
Atomic Saferzy and Licensing Board
U.S. Nuclear ltegulatory Commission Lynne Bernabel, Esq.
washington, D.C. 20585 Government Accountability Projec:t
1901 Q Street, N.W.
Dr. Frank F. Hooper washington, D.C. 20009
Administrative Judye
School of Natural Resources Charles A. Barth, Esqg.
University ©f Michigan counsel for the NRC Stafft
Ann Arbor, Michigan 4E109 Offive of the Excwutive Legyal
Direcrour
U.S. Nuclear Regulatorey Comnlssi
Dr. M. Stanlcoy Livinaston, Member washington, D.C. 2055%
Atomic Safety and Livensing Board
1005 Calle Laryo Arian P. Cassidy, Esqg.
Santa Fe, New Mexido 87501 Otlice of the Gunural Connsel

Foderd!l Lmecgunuy Management Age
00 C Srreet, S5.W.
a

Troy B. Conner, Esq. ’
ashingtun, UL.C. 20472

3
1747 Pennsylvania Avenue, N.W, w

washingzun, D.C. 20096



Esqg. John D. Weliver, Esq.

David K. Martin,
Legal Aid Society

Assistant Attorney General

Acting Director ?2.0. Box 47
Division of Environmental Law 550 Kilgore Street
Gereral Batavia, Ohio 45103

Office of the Attorney
209 St. Clair Street
Frankfort, Kentucky 40601

George Pattison, Esg.
prosecuting Attorney
Clermont Couaty

462 Main Street
zatavia, Ohio 45103

Deborah Webb, Esqg.
055 Alexandria Pike
Alexandria, Kentucxky 21001

ANDREW B. DENAISON
Counsel for Zimmer Area Citizens-
7immer Area Citizens of Kentucky



