
. - - .

L JsEEPR 39 *4#4 70'''"""# |

'

@ S * " ' Q .u n. 36 iARGRICAN u w .c
MINING -

CONORESS
'90 AUG -1 P4 :08 ,'_ ,,,

Suite 300
1920 N Street N W

Qy,.; j H i, tit, m..
;; t.

Centungion.DC 20036 1in'; 4 'd , p(,) ;202,861 2800
gAHCy

TWX 710/B224126 *
Easyhr* 62756020
Fax 2024617S35 August 1, 1990 [

i

;
t

omeers
Cneman
" ' " * " " * " '

Secretary
[%,',"e*[**,",,*,"e'e U.S. Nuclear Regulatory Commission

C am

Ahen Bora One White Flint North,

' we Ch*== 11555 Rockville Pike
"'E" "Mn Rockville, Maryland 20852o

,

Rictwo de J Osbome

! It""""Ce Attention: Docketing and Service Branchmas
Gerva K Drummono
" " ' " " * '

Enclosed for your consideration are comments
$Unenei prepared by the American Mining Congress on the ;
vice e,.,aent a sec,ere, proposed Nuclear Regulatory Commission rulemaking
B-tea sommear appearing in the April 3, 1990, Federal Reaister r

tressu'*- relating to Willful Misconduct by Unlicensed -

"~'*"'''5""'"
Persons. AMC very much appreciates the

' " " * ' ' opportunity to comment on this rulemaking- ,

Robert H Quenon. St Love
Caivin A campoon.Jt,Ch.caao proposal.
Harry M Conge, San Francaco
Richard G M*er, Chicago
Kennan J aa,,. tag wooa CO Sincerely,
W9:mmO KegeundenaPA ,,

Mdton H Wara.New Or+ans *
Renoid D thompson.C:eveand t

G Frank Jokhk Sait Lake C ty .

2

Ahen Dorn.New York
| R Gene De*ey Los Angees James E. Gilchrist; Gerard K Drummond. Porsano

Robert A Lothroo,Solse Vice President
Richard oe J Osbome. New vorm
Goroon R Parker. Denve' EnclosureReuteen Richaros. New yort
W R Stamler,Millersburg KY
Rechard W Ince. Knonyme

M Triomas Moore.Cteve and
Robert T Soitt Chaetone NC
Arthur Brown, Coeur a A ene
JLmes t Curry San Fraac sco
H L Odharu Denver
John D Janak, Dallas
Wm O Mulhgan.WoodcWLateNJ

,

Bitl^3 B Turner, Northbrcon H,
Marc R von Wyss. Dunose Mi

| Dana S Getman.Dangor Mi
AnthonyJ Petrma VancouverDC

,

J Burgess Wmter. San Mac ei A2u
Leona o R Judd. Pnoerus
Peter B Lmy.Okishoma City
Icn L. White Thomson, Les Angegs
Glen A Bartort Peore ;

Robert F. Calman. Phdace on a
K: rte Eiers Houston
S O Ogoon,Lenington
Menor Schne.oer.Maunoury Stamford
Robert M Smitti Toronto
Marc F.Wray Pittsburg%
Robe *t P Larkms. Houston
Ser tan MacG'coor. Newvye*
N T Camce Greenecn * .-

Charles F Barber.New Yort t 90082100D0 900001Raion e a.ioey siamfore t
PDR PR
30 55FR12374 PDR ,

@ *" C'*-- @O_



. - . . _ _ . .- -. - . . - - - - - . -. ... -. . ._. _- _ . . .

'
. .

.

i

CONNENTS OP TNE ANERICAN WINING C1NGRESS ON NRC's PROPOSED
RULES REGARDING REVISIONS TO PROCEDURES TO ISSUE ORDERS

AND WILLFUL NISCONDUCT EY UNLICENSED PERSONS --

55 Fed. Res. 12,370-74; 12,374-83 (Apr. 3, 1990)

The American Mining Congress (AMC), on behalf of its uranium
,

producing members who are licensees of Nuclear Regulatory
Commission (NRC or Commission), herewith files its comments on
NRC's proposed rulesEto revise procedures to issue orders and
related rules to make unlicensed individuals liable for willful'

misconduct. AMC is a trade association of mining and mineral
processing and mining equipment manufacturing companies including
uranium producers that are NRC licensees. Two issues are
addressed: 1) the procedures to be followed lln issuing orders;
and 2) the meaning of " willful misconduct." -

I. Proceditres To Issue Orders.
)The Commission proposes to revise its procedures contained '

in 10 CFR part 2, subpart B, 5 2.202, for issuing orders to show
,

cause (now demands to show cause) to include persons who are not- :

licensees but who otherwise are subject to the Commission's
jurisdiction. NRC cites its broad statutory authority to issue
such orders, as necessary, to unlicensed persons, where such
persons have demonstrated that future control over their -

activities, which are subject to NRC's jurisdiction, is deemed to
be necessary or desirable to assure compliance with statutory
goals. 54 Fed. Rea. 12,371, Col. 1.

The Commission goes on to state that the term " person"
includes, but is not limited to, "a person who held a license or
who was otherwise engaged in licensed activities at the time of ;

,

the conduct in question, but who no longer holds a license or is
so engaged." Id. Further, the Commission states that demands to
show cause (as opposed to orders) issued to licensees and other
" persons" would be set forth separately to make it clear that the
right to a hearing does not attach to the issuance of a mere
demand for information, i.e. the demand to show cause. 54 Fed.
Reg. 12,376 Col. 2. If a demand to show cause is issued to a
licensee as part of an order requiring action, hearing rights
will be offered but only with respect to the provisions of the
order requiring action.

AMC has two concerns with NRC's proposal on procedural
|
r
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grounds. First, NRC's statement that it can issue demands to
,

show cause to those who held a license or were engaged in |
licensable activities in the past but who no longer hold a
license specifies neither a time frame of reference for such
demands nor any criteria. How far back in time does NRC i

anticipate going to pursue ir. formation from a former licensee? ;

And are such demands only going to be addressed to potentially
serious matters such as willful violations? AMC is concerned
that a potential for abuse may exist if the Commission goes too
far back in time to review past actions when the current
personnel and policies may be far different.than at the time of

,

the matter in question. ;
;

If a demand is issued, the individual in question apparently ;

'
does not have a right to an adjudicatory proceeding of any sort
but must provide certain information. For example, a uranium
mill tailings licensee who has completed final reclamation and
terminated its license could be forced to provide "information" ;

to NRC if 25 to 30 years after final reclamation there was damage ,

to the tailings impoundment and NRC was attempting to assess the '

cause for the damage. Without some specific safeguards and more
specific criteria about when this might be applied, AMC believes
that this is far too broad an assertion of jurisdiction to issue4

demands for information.
i

'
Second, AMC is concerned with the NRC's assertion that when

there is a show cause demand that is part of an order requiring
action, hearing rights will be available only with respect to
provisions of the order requiring action. It is entirely
possible that the information solicited by the demand to show ,

cause will be related to the actions required under the order.
Requiring an individual or a licensee to provide information that,
could be prejudicial to legal rights that are subject to hearing
would be improper and inequitable,

ehe NRC's statement that there will be " procedural rules"
governing the issuance of an order or demand to show cause "once
the proposed rules are in effect" is like closing the barn door,

i after the horse has left. To put a mechanism in place and then
idevelop procedural rules that define when that mechanism may be I

utilized suggests that individual rights are merely an I
afterthought rather than an important concern of the Commission. !

Moreover, those procedural rules themselves would be improper )
under the Administrative Procedure Act as standards that affect |the rights of private parties but were not developed after notice |and opportunity for comment. AMC assumes that this is not
intended and requests further rulemaking on this point.

|
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II. Willful Misconduct by Unlicensed Persons, f

NRC is proposing regulations to:
4

put unlicensed persons on notice that they may be i

subject to enforcement action (1) for willfully,

causing, a licensee to violate any of the commissions
requirements or (2) for other willful misconduct that
(a) arises out of activities within the jurisdiction of2

the NRC and (b) places in question the NRC's reasonable
assurance that licensed activities will be conducted in
a manner that provides adequate protection to the
public naalth and safety.

.

55 Fed. EggA 12,374, Col. 1. |

Apparently, NRC is concerned that its current enforcement
program, which holds licensees responsible for the conduct of
employees, consultants or contractors, may only have an
" indirect" impact on individual wrongdoers. The Commission also
asserts that it is necessary to be able to reach individuals '

whose deliberate or willful violations cause licensees to be in
violation of rules, orders, regulations or license conditions and :

that may adversely impact public health and safety. !

The proposal focuses on " willful misconduct" that is defined
| to mean:

A violation is willful if an individual either knew
that the conduct was prohibited or showed a careless(

j disreaard for whether the conduct was prohibited. t

55 Fed. Rec. 12,375, Col. 1 (emphasis added).

The discussion then goes on to indicate that " careless
disregard" has been described as a " showing of disregard for the
governing statute or an indifference to its requirements." Id.
And, further that " careless disregard" connotes a " reckless
regard or callous . . indifference toward one's.

-

-

responsibilities and for the consequences of one's actions." Id.
Further, the discussion states that " willfulness . . embraces a '

.

spectrum of violations ranging from a deliberate intent to
violate and including careless disregard for requirements." Id,

1

3

i

- , - ~ - - - . - - - - - -- - - - . -



.

f

a

The proposal contrasts " careless disregard" with violatiors
caused by " simple error, misjudgment, miscalculation, ignorance
or confusion on the part of the individual." Id. In cases

'

involving " negligent conduct, action against the individual is
more appropriately handled within the licensees remedial
program." Id. Egg also id. at 12,377, Col. 1.

Unfortunately, in spite of the discussion in the preamble
and the proposal's attempt to indicate that simple negligence
does not constitute willful misconduct, the Commission's reliance
on the phrase " careless disregard" poses serious problems for
future application of the proposed criteria for willful
misconduct. The legal meaning of this standard is not stated
accurately, and the NRC has proposed a standard that sweeps far
too broadly by subjecting actions involving mere negligence to
full-blown NRC investigation.

The cases cited by the commission to support a " careless
disregard" standard for willful misconduct illustrate the
inaccuracy of such a definition. The Commission cites Trans
World Airlines, Inc. v. Thurston, 469 U.S. 111 (1985). 55 Fed.
Req. 12,375, Col. 1. In affirming, however, the Trans World
court noted as reasonable the lower court decision which defined
the " willful" standard as being met if the defendant '' knew or
showed reckless disregard for the matter of whether its
(defendant's) conduct was prohibited.h Air Line Pilots Ass'n.
Intl. v. Trans World Airlines. Inc.; 713 F.2d 940, 956 (1983)
(emphasis added). In United States v. Illinois Cent. R. Co., 303
U.S. 239 (1938), another case cited to support the " careless
disregard" interpretation, the court described " willfully" as
meaning " purposefully or obstinately" and as a term designed to
" describe the attitude of a carrier, who, having a free will or
choice, either intentionally disrecards the statute or is plainly
indifferent to its requirements." 141 at 243 (emphasis added).
As these cases illustrote, " willful misconduct" is
distinguishable from negligence, and therefore the use of
" careless disregard" unnecessarily blurs the distinction. Thus,
AMC believes that the NRC has made an error in its choice of
terminology. Willful misconduct requires a greater degree of
intent or recklessness than is involved in the " careless"
disregard standard that it seeks to apply under this rulemaking.

The term " careless disregard" is on its face more directly
descriptive of simple negligence than it is of willful
misconduct. Common dictionary definitions conflict with the
NRC's usage. For example, Black's Law Dictionary includes the
following in its discussion of negligence: " involuntary and
casual," " accidental"; " synonymous with heedlessness,

4
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carelessness, thoughtlessness, disrecard, inattention,
inadvertence, remissiveness and oversight." Black's Law
Dictionary 1184 (5th ed. 1979) (emphasis added).

In addition, it should be noted that both of the above-cited
cases involved companies who benefitted from prior notice threagh
their relationships to regulatory agencies or because of their
responsibility to oversee employees. In contrast, the proposed
rule focuses on individuals who are less likely to have such'

prior notice. The distinction betwe6n willful misconduct and
negligence becomes more crucial because otherwise an unlicensed
individual may find himself subject to civil and criminal
sanctions because of an inadvertent violation. The inadvertent
act would be considered willful misconduct becat.e knowledga
would be imputed to the individual and the act would show
" careless disregard." It is a violation of individual rights if
the responsibilities that follow from the notice to licensees,
who are participants in a regulatory system, are extended to
individuals who do not benefit from such notice. The Commission
should, therefore, refine the definition of " willful misconduct"
so as to protect the individual from being sanctioned for
unknowingly committed violations.

Thus, despite NRC's attempt to use the phrase " careless i

disregard" to describe more serious, willful violations, there is
real conflict with the meaning that may reasonably be ascribed to
the phrase. It would be far better to define a " willful
violation" to require a wanton, intentional, reckless, or callous
disregard for ones duty or responsibility rather than a
" careless" disregard. Because the commission plainly believes
that actions under the new regulations should be limited to
somewhat extraordinary failures to perform by individuals, it
should be careful about choosing the terms it uses to describe
those kinds of failures. AMC recommends that the commission drop
the use of the phrase " careless disregard" since it may be
subject to misinterpretation. The Commission needs to take care

,

to be precise because enforcement action for willful disregard
may lead to substantial civil penalty liability or even criminal
exposure.

The Commission has also addressed a potential situation in
which an individual's willful misconduct may involve activities
within the jurisdiction of the NRC but which miscenduct "does not
in itself constitute or create a violation of Commission
requirements, either because of the wording of a particular
requirement . or because NRC has not acted in an area." Id2. .

at 12,376. The proposal states that the commission should be
able to issue an order in such situations to assure its continued
confidence in licensee protection of public health and safety.

5
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In cases where there is a reasonable basis for regulatory
concern, the Commission would consider issuing orders or demands
to show cause pursuant to proposed revisions to 10 CFR $$ 2.202
and 2.204.

Anc believes that this proposal also touches on the !

potentially sensitive issue of individual rights, The very
; notion of " misconduct" requires some kind of wrongful act, and

yet the NRC seeks to extend its investigating powers to
'

i situations where no violation of NRC standards has occurred.
This fundamental inconsistency makes the standard unwcrkable.
Simply stated: How can there be " willful" misconduct" to trigger
an order or demand if no misconduct has occurred? Individual
rights to due process and privacy should not be subjected to such
a frivolous and facially invalid standard.

AMC understands the Commission's concerns about persons,
licensed or unlicensed, whose conduct violates Commission rules
and may endanger public bealth and safety -- whether those acts
occur on or off the licensed site. However, to hold such
individuals responsible for a willful act where understanding of
the act's consequences can not be inferred from some rule or
clearly stated policy is unreasonable and improper. The proper |approach would be for the NRC to promulgate a regulation that '

specifies the kind of " misconduct" that can give rise to these
,

public health and safety concerns and then develop, through
rulemaking, the procedures that will be followed to issue orders
or demands to show cause.

,
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