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THE COMMISSION'S LEGAL AUTHORITY UNDER THE COMPATICILITY
<TANDARD IN SECTION 274 OF THE ATOMIC ENERGY ACT OF 19854,
AS AMENDED, TO REQUIKE AGREEMENT STATES TO ADCPT CRITERIA
THAT ARE IDENTICAL TC THOSE SET FORTH IN THE COMMISSION'S
EELON REGULATORY CONCERN (BRC) POLICY STATEMENT (i.e.,
AGREEMENT STATE BRC CRITERIA CAN BE NEITHER LESS STRINGENT
NOF MORE STRINGENT THAN THE CRITERIA ESTABLISHED BY THE
COMMISSICL.)  (RESPONSE TO INSTRUCTION TO THE GENERAL
COUNSEL ON PAGE 3 OF STAFF REQUIREMENTS MEMORANDUM OF
OCTOBER 13, 1989, RELATING T0O SECY-89-184.)

Conclusion

For the reasons set forth in the following anslysis, 1t is my opinion that the
Commission hes adequate legal duthority under the compatibility standare of
section ¢74 of the Atomic Energy Act of 1954, as amended, to require Agreement
States to adopt BRC criteria identice) to those of the KRC. However, under
well-establishec principles of administrative law, the BRC pulicy statement
Ttself 1s an ineffective instrument for the exercise of that authority.

Ana1xsis

The 1959 Federal-State Amendment (Public Law 86-373, 73 Stat. 688) which added
& new section 274 to the Atomic Energy Act of 1954, as amended, established a
statutory framework under which the Commission could relinquish and individua)l
States could assume, &s they became ready to do 30, certain defined areas of
regulatory jurisdiction over source, bygroduct and special nuclear material,
Prior to the ensctment of Public Law 86-373, the Atomic Energy Act of 1954 was
silent on the question of State regulatory Jjurisdiction and provided no
definitive guidance on the degree to which the Federal governmen® had
preempted the radiation protection field. Recognizing the growing interest
and concern of the States in protecting the public from the hazards of
radiation and the nezl to eliminate the growth of overlapping and potentially
conflicting State and Federal regulatory requirements, Congress undertook the
task of establishing a statutory framework which would enable the Federal and
state governments to carry out their respective regulatory responsibilities in
& manner which would assure that the health and safety cf the public is
edequetely protected. In crefting the legislation that became section a4,
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Congress recognizec the importance, on the one hand, of maintaining uniformity
in metters affecting the natiunal interest and, on the other hand, of

providing tle fleribility necessdry to accommocate significant but unique
cencerns of 2 particuler state or locality,

As memerializec in sectior 274a., tne purpose of the amendment was to
recogriie the interests of the states n the peaceful uses of atomic erergy,
clarify the respective respersibilities of the States and the Commission with
respect to the regulation of byproduct, source and specia) nuclear materials,
promote ar orcerly regulatory pettern between Federal and State governments
respecting raciation hazerds and nuclear development and use and establigh
procedures for the discontinuance of certain of the Commission's regulatory
responsibilities and the assumptior thereof by the States. By enacting
section 274, Corcress made quite clear that the regulation and control of
redietior hazards from source, byproduct, ard special nuclear materials was
preempted by the Federal government and that such preemption would end ", . .
'n o any State only upor the effective date of an agreement betweer the State
ang the Commission uncer subsection b, and only to the extent providea in the
agreenent.” (Enphasis suppliee.) 1/ Unlike an earlier profosal which would
heve jernitted Federal anc State” goverrments to exercise duel regulatory

Letter of August 26, 1959 from A.R. Luedecke, Genera) Manager, U.S,
Atenic Energy Cormission tc Hon. Clinton P. Anderson, Chairman, Joint
Committee on Atornic Energy, 8s printed in JCAE Hearings on Federal-State
Felatiunships in the Atomic Energy Field, 86th Congress, Ist Sess., at p.
€00, As the following excerpt from the Joint Committee Print, "Selected
Meterials on Federal-State Cooperation in the Atomic Energy Field," 86th
Long., lIst sess., March 1959, at p, 32, makes clear, Commission action
exempting certein items from regulatory control does not furnish a basis
for the exercise of State reguletory jurisdiction:

"It should be noted that the Commission may srant exemptions
from licensing requirements under section 62 or Bl of the ect
spplicable to producers, distributors and processors of
articles containing source and byproducts materials where the
grant of such exemptions would be consistent with public health
anc safety., Under the bill, the grant of such exemptions under
section 62 or Bl would not furnish a basis for the exercise of
Stete regulatory Jurisdiction. Thus, Commission exemptions
from its regulatory controls for items containing trace or
other 1innocuous quantities of byproduct, source or special
nuclear materi~] would not result in the sale or distribution

of such commouities becoming subject to State regulatury
Jurisdiction.”




putherity over these materials, 2/ 1t wes not the intent of section 274 ", . .
to lesve any room for the exercise Of concurrent jurisdiction by the States t¢

control raciatior hrzares from those materials.” 3/

Threuchout the legislative process which culminated in the enactment of
secticn 274, emphesis was placed on the importance of end the neec for
continuing compatibility between Federai and State regulatory programs, This
concern was reflected in the compatibility standerd set out in section 274
d.(¢) ane g. It should be notec that these provisions, which are set out
below, refer to the corpatibility of “programs,”

"¢, The Commission shall enter into an agreement urder subsection
b. of this section with any State {feee

. . - . *

“(¢/ the Commissicn finds thet the State program 1s in accordance
with the requirerents of subsection o. ang 1n all other respects &/
compatitie with the Cermission's program for regulation of suth
materials, an¢ that the State program i1s adequate tu protect the
public realth and safety with respect to the materiais covered by
the proposed agreement,

- v \d » o

“g. The Commission is suthorizec end directed to cooperate with the
Stetes 1r the formulation of standarcs for protection against

See, JCAE repnri te accomp vy $,2568 (Sen. Rept. Ho, £70, September 1,
iS50, BEth Conrg., Ist Sess,; at pp. 4-5, The legisletive developments

;hich prpcggsd enactment of Section 274 are summarized on pp. 4-8 of Ser.
ept. Mo, )

fro

3/ Letter of August 26, 1959, JCAE hearings, supra note 1.

&/ The Uranium NiYY Ta111ngz Ragiation Control Act of 19§78, Public Law
95-604 (92 Stat, 3021 at 3037) (1878), sec. 204(b), amended sec. 274d.(2)
by inserting the words "in accordance with the requirements of subsection
0, and in all other respects" before the word “compatible". Section
20&(e)(1' of the Urantum Mill Tailings Radiation Control Act of 1978,
which a4dea new section 2740 to the Atomic Energy Act of 1954, as
amended, authorizes states to adopt standards “, ., ., for the protection
of the public health, safety, and the environment from hazards astociated
with . ., [sec. 1le.(2) byproduct] materia) which are equivalent, to the
extent practiceble, or more stringert than, standards acdopted and
erforcec Ly the Commission for the same purpose, . . ."



hazares of racietior to assure thet State end Commission programs
for protecticn against hezards of recietion will be coordinsted ane
compatibie.”

Cection 274 wes emacted into public lew in the form in which 1t wes
unerimoutly reportec out by the Joint Committee on Atomic Energy. As reportec
ano enacted, the text of section 274d.(2) enc 274g. wes identical to the text
of the origina) JCAE bi1) (introduced in the Senate or August 19, 1889 as §,
2568 srd in the Mouse on August 20, 1959 as K.R, 8755). The origins of the
JCAL b11) are explaired in the following excerpt from the JCAE report (Sen,
Report No. B70, September 1, 1958, B6th Congress, 1st Sess, ot pp. 3 - &)
which accompiunied S. 2568:

"This 111, ircluding the minor amendments approved by the Jeint
Cermmittee, certains the principsl provisions of 1ts predecessor,
S. 1987, as proposed by the Atomic Erergy Commission, and introducec
by Serstor Angerson (by recuest) on May 18, 1858, The objectives of
the predecessor bill were expleined by the letter dated May 13
L850, to Chatrmen Andersor from AR, Luedecke, General Menager of
the AEC, 28 followe:

“'Essent1ally, the objectives of this proposed b1l are to
provide procecures ano criteria whereby the Conmission mey
‘turn over' to indivicual States, as they become ready,
certain defired ereas of regulatory gurisdiction, Certain
ereas, &s to which finterstete, national, or internatione!
considerations mey be paramount, woulo be excluded. In
addrtion, certain areas woulo be excluded because the
technical SOth{ consicderations ere of such complexit,
that 1t 1s net likely that any State would be prepared to
deal with them during the foreseeable future.

"'To essist the States to prepare themselves for assuning
indepengent regulatory Jurisdiction, the new bi11 (like
the 1857 bi111) specifically authorizes the Commission to
provide training and other services to State officials and
employees and to enter 1into agreements with the States
under which the latter may perform inspections and other
functions cooperatively with the Commission,

"“'The bi1l includes criteria which would need to be met
before the Commission could turn over any of its responsi-
bilities to & State; and provisions pursuant to which the
Commission might reassert 1ts authority. The bill
provides that the Commission may, upon request of the
Governor or upon 1ts own fnitiative, terminate or suspend
its agreement with the State and reassert its regulatory
sutherity 1f the Commission finds that such terminztion or



suspersion 15 required te protect public health ang
safety. Cpportunmity for hearing 18 provided.

ire b117 also contains specific provisions designed to
remove Coubt #s to the relative responsibilities of the
Commission anc the States ® * ¢!

“In surmmery, the principa) previsions of the bill esuthorize the
Commission to witherew 1ts respensibiiity for regulation of certain
materials--principally redioisotopes~«but not over more hazardous
ectivities such o8 the licensing and regulation of reactors. The
bi1)  reguires compatibrlity of Federa) and State radiation
stendarcs, end authoriles progrars to assist the States to assume
independert regulatory Jurisdictien,

“This t11), as anended by the Joint Committee, contairns 2)) the
principa’ previsions, eand 18 intendec to nccomp‘ish the objectives
¢f the b111 proposec by the Commission. In @#dd’tion, 1t containg
certain revisions made by the Joint Cormittee 85 follows: [Note:
no revisions were rede to section 2740.(2) end ¢.)

- » . v A3

“In summary, this bil] provides the basic authorization requested by
the Commissicn, and also incorporates certain edditiona) features
corsiderec desirable by the committee, after hearings and carefu)
consrceration of «11 the previsions of the bill,"

In the contert of section ¢74, the term “compatible" 15 @ word of art to be
usec 88 2 guideline 1n reaching decisiors with respect to the proper relatior-
ship, from the stencpoint of substance anc scope, between Federsl and State
reciction protection programs, The usefulness of the term “compatible" for
this purpose 1s 1llustreted by the fact that the word connotes & range of
circumstances or actions, starting at one end with actions which are clearly
in corflict with end therefore incompatible with other actions, and conclucing
8t the other end with actions thet are identical to and are therefore
compatible with other actions, Given this breadth of meaning, there is
nothing in the term “compatible" per which precludes the Commission, #s @
matter of Iegal power, from rcqu\rgﬁi'*!roomont States to adopt criteria which
ere"fdentical to those promulgated by the Commissfon. This analysis, however,
leaves unanswered a further question--when and under what circumstances should
the Commission insist that State and Federal criteria be identica) and when
should varfations which are not inconsistent be permitted.

It seems cleer from the legislative history of section 274 that Congress
intended the compatibility standard to be implemented in a manner that would
assure that State erno local radiation protection standards would be the sare
as Feders) raciation protection stendards., The following excerpts from Senate
Report Ko, E7C on the amendec versior of §. 2568, the crigina) JCAE bill, and



from the wouse £/ cetate of September 11, 1086, which prececec passege of the
legislation are ¢f particuler interest.

tenate keport Ho, 870, to sccorpany S.2568,
¥ey, th Longress, (st session,

Excerpts fror
vepterter

A

"Comments by the Joint Committee

. . . ® .

"€ The Joirt Commitiee believes it important to emphasize
shat the raciation standards adopted by States under the agreements
of thrs b1l should either be identical cr compatible with those of
the Federe! Covernmert, For this reason the committee renoved the
terguage 'to the extent feasible' in subsection g. of the original
BEC bi1) corsiderec et hesrings from May 19 to 22, 1959, The come
rittee recugnizes the fimpcrtance of the testimony before 1t by
numerous witnesses of the cangers of conflicting, overlapping, and
inconsistery stangarcs in different jurisdictions, to the hindrance
of incustry and jecperdy of public safety.

"6, The t411 establishes, 1in subsection h,, @ Federal
Fagiatior Counci) te acvise the Fresident with respect to radiation
ratters. 1t it hoped that this Council will assist in obtainfig
uniformity of basic stendards ameng Federal agencies, &s well as 1
pregrams of conperation with States. . . .

- - - ] .

"Section=by-Section Aneiysis

L - * - -

“subsection ¢. provides for certification by the Governor, and
» findinn by the Commission, before any agreement may be entered
into. It 1s fintended to protect the public health and safety by
assuring that the State program is adequate before the Commission
may withdraw 1ts regulatory responsibilities.

. * » . -

§/ A more extensive excerpt from the Senate debate of September 11, 1959 1s
provided in Enclosu-e A, This debate focused on the roie of the Federa)
Radiation Counci) :a the development and establishment of radiation
protection standerds.,



ngubsection g. pruvices that the Commigssion 1s euthorizec erc
¢irected tu  couperate ith the States 1n the formulation of
stancargs fur the proteciion of public health and safety fror
radiatior hazargs ar¢ to assurd that State and Commission programs
tor protection eceinst racietion hazerds will be coordinatec enc
compatible, In most cases, it i intended that State an¢ loce)
ctancard, should be the sare as Federe) standards in order 1o &void
conflict, cuplicetion, or gaps.”

< from Mouse debate prececing passpoe of S, 2568, as reported, 105

Excerpr :
Cergressione voy, 8t Pp. 17038, .

Remark ¢t hepresentative Price,

* . L \d \d

“In order to evoic overlappirg, conflicting, or dupliceting
starcarcs, the coint Committee tightened up subsection ¢. of the
bi1) relating to standards and provided that they sheulc be
compatible with the AEC stancerds. In most cases when a State
assumes the resporsibility, it 15 hoped that the State w111 eocopt
the AEC storcards so that their standards will be fdentical,

“The bill @#lsc establishes @& Feders) padiation Council
cersistirg of five members, and such other members @8s shall be
appoiInted by the Presicert, This Counci) shall receive the advice
of technice) experts, and shall then pdvise the President. The
President wil) then previde guidance to all Federa) agencies 1n the
tornyletion of reciation standerds in order to encourage uniformity
gf staroorfs at the Feceral level, and thus ribsequently at the

tete level,

* * - - -

“In surmary, Mr, Speaker, the Joint Committee has considered
this bil ccrofully. made certain revisions, and then reported out
the bi1) unanimously, It has been passed by the Senate, and | urge
211 Menbers of the House to veote for S. 2 60& in the form recom-
mended by the Joint Committee on Atomic Energy.

The Commission has never formally defined “compatibility" or provided more
than minima) guidance 2s to how the term "compatible® should be interpreted.
Mowever, from the earliest cays of the State Agreements Program, the Commis-
sior, has applied the compatibility stancard both to program areas such as
licensing and compliance and to regulations. Consistent with sections
278¢.(2) arc o., the basic objective has been to achieve uniformity among the
various regulatory programs to the maximum extent practicable, recognrizing
that the States muct be allowed some flexibility to accommodate lccel
concitions.,
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Vith regerd to reguletions, i1t has been more or less understooc that certair
regulations, such 88 10 CFR Part U, are considered to be ‘metters cf
compatibilit,’ and that States are recuired to have regulations that have
essertially tgentical language, With respect to other parts of the regula-
tieng 1t hat been less cleer what requirements are considered "matters of
compatibility” and why,

In 1961, the Commission published "Criteris for Guidance of States ard AEC 1in
Discontinuerce of AEC Regulatory Authority and Assumption Thereof by States
Through hgreement” (Z2€ FR 2536-2039, March 24, 1961, see Enclosure B.) €/
Emong other things, the criteria require that:

"o, Srangarct. The state reoulatory program shell acopt @ set of
ctanddree Tor protection against ragiatior, which shall apply to
tuproguct, source and specidl nuclear materiels 1n quantities not
sufficient to form & criticel nass,

vy, Uriformity ir ragiatior standards. It 1s important to strive
fer Unitormity in technice! definitions and terminology, perticus
lerly @s releted to such things @s units of messurement 2nc
radiaticr cose. There shall be uniformity on meximum permissible
coses and levels of radiaticn and concentrations of radioactivity,
es fixe¢ bty Part 20 cf the AEC regulations basec on officially
spproved radiation protection guides,

"For the past 30 years, the National Committee on Radiation
Frotectior ang Measurements (NCRP) has been studying the entire ares
of pernissible racietion dose, and durinp thet time has made recom-
mercetions on the permissible radiatior exposure, It has been the
policy of the Atomic Energy Commission to follow recommencations of
the NCRP, Since the esteblishment of the Federal hagiation Council
in 1969, the AEC follows the recommendetions of the Council, 2s
arproved by the Presicert, The basic radiation exposure stencards
in 10 CFR Part 20, represent the legal aception of these
recommengations.”

* - L L] .
€. Labels, signs, symbols, It is desirsble to achieve uniformity in

lahéTs, s1gns and symbols, and the posting thereof. However it is
essentie) that there be uniformity in labels, signs, &nd »ymbols

6/ These criteris were amended in November 1965 (30 FR 15044, December 4,
1665) to add & new criterion 28 relating to AEC contractors, Minor
egitorial charges were magde in June 1968 to reflect the authority of the
U.t. Cepartmert of Transportation and &an organizetion change in NCRP,
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aftixed to radicactive procucts which are trensferred from person to
perser,

. ¢ . . *

6. Wwaste ¢isposal, The stancercs for the ¢isposal of radicactive
materiale intc the air, water, and sewers, and buria) in the soil
ehal]l be 1n esccordance with Part 20, Holders of radioactive
rateria) cesiring to release or dispose of quentities in excess of
the prescribed 1imits shall be required to obtain special permission
fror the sppropriste reguletory authority,

\d . A4 . ]

17, Additicna) rvequirerents and exemptions, Consistent with the
cvere 1T criterio here enurerated and to accommocste special cases or
circurstances, the regulatory eauthority shell be authorized 1In
freividual cases tu impose sdditions) requirements to protect health
ar¢ safety, or to grant necessary exemptions which will not
jeopereize health ard safety.”

- . - . -

Cn Januaf{ 23, 1981 (46 FR 7540) the NRC publishec revised "Critemia" to
"provide fcr entering into an agreement for a separate category of materials,
rerely lowsleve) waste material 1n permanent disposal facilities . . . ." and
to "provice new criteria [Criterie ¢9-36) for States wishirg to continue
regulating urenium arn¢ thorium processing &anc the wastes resulting therefrom
croer the provistors of the Uranium Mil)l Tailings Raciatior Contro) Act of
1676 (Pub. L. 95-604) atter Xovember 8, 1861. . . ." (46 FR 7541,) Criterion
261 ane Criterior & which relates to waste ¢isposal were further revised on
July 16, 1861 (46 FR 369€5) ana July»21, 1983 (48 FR 33376) respectively,
(The text cf these revisec criteria 1s provided n Enclosure C.)

The revised criteria made no change in the text of Criterion 2, the first
paragraph of Criterfon 3 other than to substitute “NRC" for "AEC" (the seconc
peragraph of Criterfon 3 was omitted in the 1981 revision), and Criterion 6.
The only change made in the text of Criterion 12 was the insertion of the word
“State" between the words “the" and “regulatory”. The 1883 revisions to
Criterion 9 were made to take into account the provisions of the Nuclear Waste
Policy Act of 1982 and Commission's regu\ot1on. 10 CFR Part 61, which provides
11cens1n? procecures, performance objectives, technical requirements and
firancia) assurance requirements for the issuance of NRC licenses for the land
¢isposal of low-level radicactive waste. In the Federal Register notice
announcing the revision, the Commission stated how Agreement States would be
affected by this change.

“The Commission believes that States seeking an agreement pursuant
to Section £74b of the Atomic Energy Act of 188¢, as amendec, 10O
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regulete lend cispesal of radicactive weste should establish
gtarceres for dispesal which are 1n accord with the applicable
technice) cdefinitions, performence objectives, technical require.
merts, anrd financie) assurance requirements of 10 CFR Part €1 erc
the waste trensfer anc nenifest system prescribes in 10 CFR Part 20,
For the waste manifest system to function effectively on & national
besis, 1t 15 necessary for a1l licensees, both NRC and Agreement
State, to follow the same system, Thus, the Agreement States are
erpected to acopt ang implement this system for their licensees,

"“Therefore, the NRC 1s revising Criterion 9 to include reference to
the performance objectives, technice) reguirements and financie)
pesurerce regquirements contzined in Part 61 and the weste transfer
¢eré menifest system conteined in Part 20, The revision alse
setisfies the proviciuns of the Nuclear Waste Policy Act of 1882.
Criterion 8 wil) be used ir Jucging the sdequacy and compatibylity
of that espect of a State's regulatory program for reguleting land
gisposa) of loweleve) radicactive waste, No pdditional revisions to
the criterie ere considered necessary at this time to enter intu an
soreement with a State which includes authority to regulate low-
Tevel racdiosctive waste cisposal." 48 FR 33376-33377, July 21,
1983,

Ir croer to bLetter define conpatibility and to eliminate uncertainty
cssociated with making ceterminations concerring the degree to which State
regulations must show uniformity with Commission regulations, the Agreement
State procrem statf ceveloped and adopted interna) written procedures 7/ which
cetegorizec pertinent NRC rules according to the degree of wunTformity
necessary betweer NRC eand Agreement State requirements, Noting that
“[rrstoricelly, the notion of degrees of compatibility has always been
1mp{wc*t in compatibility determinations, . . ." the staff established the
tollioning four categories:

Livision 1 Rules constitute those provisiors of the NRC regulations
thit States are required to adopt, essentially verbatim, into their
regulations, “These provisions include those that form the basic
languege o racietion protection essential for effective communica-
tion between regulatory agencies and the regulated community. These
provisions have been formulated and agreed to by national and
international organizations, from consensus standards followed by
\ngustry and government., They include technical cefinitions such as

7/ State Agreements Program, Division I, Internal Procedures, B. Policy, B.?
- Criterta for Compatibility Determinations, with attached Appendix A,
Categorization of NRC Rules by Compatibility Type, Jeanuary 25, 1864, A
copy of this docunert 1s attached as Enclosure D,



‘eyrie,' ‘'cdose,' end 'red,' recietion protection stencards such @
cccupstiona) exposure limits, effluert relesse limits, and legal
cefinitions such as for 'byproduct material,' 'restricted ered' and
‘occupetiuna] cose.' These provisions are so basic to the regule-
tory progcrams that their mecificetior by 8 State would result in
numerous and difficult prodlems including interference in intersteate
commerce. . « o

Division 2 Rules ", . . are other provisions in NRC regulatiuns that
sodress besic  principles of radiation safety and regulatory
functions, Cuch principles include generally epplicable safety
requirements such as personne) monitoring and ALARA, and procecure)
requirements such as deteilec 1n Part 19. While States must address
such principles in thetr regulatiors, the States may adopt require-
ments more restrictive than NRC rules, The use of language Tcenti-
cel to that in NRC rules 18 not necessar grovtocd the underlying
grincipies are the seme, For example, 1 FR 19.11 addresses the
posting of certatn notices to workers., While we believe that 1t 1s
important thut Agreemert State licersees be required to make availe
cble to workers certain cocuments, the manner, lccatfon and time
constrairts yunder wvhich they are posted mey difier somewhat from the
correspercing NRC piovisions, Locel circunstances may cictate more
siringent reouirements than those of 19.11. Other rules that would
be incluced in Lhis category include besic procedural requirements
necessery for licerting, inspection autherity, incicent reporting,
ene raciation sefety reouirements for industrial radiographers. . .

Divigion 3 Rules are those ", . . provisions in NRC regulatiors
WE1ch wou It be appropriete for Agreement States to adopt, but which
¢u not require any degree ¢f uniformity between LRC and States
rules., For example, KRC has found group medicel licensing toc be an
improved methoc of licensing the meaicel uses of redionuc)ides.
States utilizing & different procedure in licensing medice) uses of
redionuclides would net be hindering 1interstate commerce or
geviating 1n any manner from basic raciation protection standards or
procedures. Such rules, some of which relate to areas which are
strictly matters between the regulatory agency and the regulated
“community within its Jjurisdiction are designated Division 3 rules.
Such rules include administrative requirements as well as technica)
criteria which the agency feels the licensee must address in order
to meet the basic reciation standards. In 211 cases, States are
encouraged to adcpt the regulatory approach taken by NRC in such
rules, but ere not required to do so."

Division & Rules are those rules pertaiming to ", ., . certain
reguiatory ftunctions which are reserved to NRC pursuant to the
Atomic Energy Act end 10 CFR Part 150, . . « Such rules include
those concerning regctor regulation, distribution of consumer
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productes, exports end imports, anc high leve) waste disposal. Stete
reguiatinrg should not a0dress these areas.”

On the bastis ¢f this analysis, 1t 18 my view that the Commission has 2decuate
Tega ) authority under the compatibility standerd in section 274d.(2) enc g. of
the Atunic Energy Act of 1854, es emenced, to require Agreement States to
scopt criteria that are 1certical to these promulgated by the NRC, It 15 alse
mv view thet insofer as these criteria relate to matters which fall within the
scope of Division 1 Rules, o8 dcescribed on pp, 1011, supr Commission
insistence that States adopt i1dentical criteria would be considered to be @
reasorable and proper exercise of this power, At the same time, however, | an
alsn persuacec, for the reasons given below, that 1t would be inappropriate
for the (ommissiorn to exercise that power with respect tou BRC criterte
exprecsed solely v the form of 2 policy statement,

At epleined n the following excerpts from two U.S. Courts of Appeals
opinfons, 1t 15 wellegctedlished, 25 & doctrine of sdministrative low, thet
regulatiors promyulgatec by administrative 2gencies in accordance with the rule
maling procecures of the Acministretive Procedure Act have the force anc
effect of law and are binding on the 2gency and on 811 those whom it regulates
but that general statements cf policy are not considered rules within the
megning of the Acministrative Procedure Act and therefore do not establish
bincing enforcestle norms, The differences betweer rules and policy state-
menty ere well sumarized 1in the following excerpt from the opinien of the

U.S. Court of Apreels for the D.C. Circuit in Pagatmc Cas and Electric (ompeny

v. Federa) Power Cormission, 506 F.2d 33 at pp. 3B+ 3
"An agmiristrative egency has available two methods for formulating
puitcy that will have the force of law. An agency mey establish
binging pulicy through rulemaking procedures by which it promulgates
substantive rules, or through adjucications which constitute binding
prececents, A genere) statement of policy is the outcome of neither
8 rulemaking nor an adjudication; it 1s neither a rule nor a8 prece-
dert but 1s merely an announcement to the pubiic of the policy which
the agency hopes to implement in future rulemakings or adjudica-
tions, A genera) statement of policy, like a press release,

presages an upcoming rulemaking or announces the course which the
agency intends to follow in future adjudications....

"The critical distinction between a substantive rule and a genera)
statement of policy 1s the different practical effect that these two
types of pronouncements have in subsequent administrative proceed-
ings. (Citations omitted.) A properly adopted substentive rule
establishes a standard of conduct which has the force of law. In
subsequent administrative proceedings involving a substantive rule,
the issues are whether the adjudicated facts conform to the rule and
whether the rule should be waived or applied in that particular
irstance, The underlyirg policy embodied in the rule i{s not
cenerally subject to challenge betore the agency.




"A gerere) statement of policy, On the other hend, OCOES not
establien p 'binying norm,’ 1t 1s not fina)lly ceterminative of the
fssues or rights to which 1t 18 adcressec. The agency cannot apply
or rely upon @ gerera) statement of policy es lew because @ geners)
staterent of policy only ennounces what the agency seeks to
establish es poliey. A policy statement annuurces the agenty's
tentative intentions four the future. when the agency epplies the
policy in @ particuler gituation, 1t must be prepared to support the
policy Just es 1f the policy statement had never been issuec. An
egency Cannot escape fts responsibility to present svigence and
reasoning supporting 1ts substantive rules by ennoun 4° Anging
precedent in the form of & genera) statement of policy otnotes
omitted.

The ciftererces betweer rules and policy statements are ther elucideted 1n
the cpinion of tre .S, Court o Appeals for the The Areuit in Limerick

cology _ketion, 1nc. V. U,S, Nuclear Reguletory Commis {gg. BES F.lo 718,
ebruery <€, 1355. in whic a8t LCourt, reiying on Fe ¢ Gas and Electric
Co. v. Federa) Power Conmission, 8§ precedent, helg Thet the hRE coulg not
exclude consioeretion o7 the ervironnental impact of severe accident mitiga~
tion cesign alterratives (SAMDAS) in individuel liconsint proceedings through
the use of & policy statement €/ fnsteac of @8 rulemeking. The following
lengthy excerpt ‘rom the Court's opinfor (B6S F.2d 715 at Pp. 723, 732, 733,
36, 735-736, 739, and 741, is instructive:

“Although NEPA requires the Commission to undertake ‘carefu)
consiceration,' Eeltimore Gas, 46 U.S. ot 98, 103 s.Ct. at 2083, of
environmenta) cCrsequences, under Baltimore Gas it may issue @
rulemaking to address anc evaluale €rvironmente! impacts that are
'generic', 1.e., not plantespecific. We find in this case that (1)
the SAMDAS were eddressed through @ policy statement, not @ rule-
making, enc that the policy statement does not represent the
recuisite cereful consideration of the environmental consequences;
and (2) the Commission did not finc that such risks are remcte and
speculative and failed to give the recuisite careful consideration
to SAMDAs. Beceuse the level of consideration given was logaliy
insdequate, we will grant LEA'S petition for review #s to i1ts first
contention and remend the case tu the NRC for consideration of
severe accident mitigation design alternatives.

8/ NRC Fina) Policy Statement on Severe Reactor Accidents Regarding Future
Designs and Existirg Plants, 50 FR 3213R (1985), Although the Commission
jssued this Final Policy Statement under the Atomic Energy Act, in the
Limerick case, the Commission specificelly applied the Statement to
excTude environr atel considerations under NEPA (869 F.2d 719 at 7¢7,
se€, 2180, Pp. T3¢, 733.)




. . \d * .

“ . . Tre kppea) Boerd upheld the exclusion of design mitigation
alterratives, however, holging that the contention wes precluded by
the Fira) Policy Statement, (Citation omitted.)

"The kppea) Board explicitly relied on the Final Policy Statement's
girective that 'severe accicent mitigation measures, beyond already
existing Commission requirements, “should mot be acddressed in case-
releted safety hearings."' . . . (quoting Final Policy Statement, £0
Fed. Reo. at 32,145)., The Board noted that because the Final Poiicy
Ceatement found that existing plants posed no undue risk to the
public health and sefety ang thet research was ongoing, the policy
statement preciuced review of desigr 2lternatives. . . . (Citation
and tootnote omitted.)

» . - - *

“In sur, the Appea) Board upheld the decision not to consider desicr
aiterratives or the grounds that the Policy Statement's conclusion
\het existing designs were sufficiently safe to e¢xclude considera-
tion of alternatives controlile¢ its decision; that NEPA 'could not
logically require more than the safety provisions of the Atomic
Energy Act'; that ongoing sStudies were sti1] considering oesign
alterrstives: and thet the FES's consideration of severe accidents
(2 though not of cesign alternatives) was sufficient.

"The KRC refused review, thus affirming the decision of the Appeal
Leerd. In the croer declining review, the Commission briefly stated
that the Fina) Policy Stetement was intended to address both NEFA
and AEA reviews, . . .

* A4 . - -

“2. The Propriety of General Exclusion by the Final Policy
Statement

“The parties do not dispute that the Appeal Board excluded
consideration of design alternatives on the basis of the Final
Policy Statement, arc that the NRC's opinior affirmed on this
ground. See 23 N.R.C, at 126. On appea), LEA and the Commonwealth
of Pennsylvania in 1its amicus brief acknowledge that after
Baltimore Gag, the NRC may preclude consideration of generic issues
By ruleraking. They contend, however, that because the Final Policy
Statement was @ 'policy statement' as opposed to a ‘rule' and
because it seeks to apply to all plants yet does not concern 2
ceneric 1ssue, i1t does not have the force of 2 rulemaking and should
rot be permitteg to exclude consideraiion of mitigation alterna-
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tives. The distinction is important: courts have repested)y held
thet 1f an agency ection i merely & policy statemert, "[w hcn the
poercy erplies the PCI1Cy IF & particular situation {T FUst Dé

prepare~ tc sufport the poiicy Just &5 1

rever been 1s5ued, ' raciftic Ower
commisgion, o500 F.c¢ 23, (0.L, C1r, ) outnote omittea.
Erehasis supplred.)

A L v * L ]

“The Final Folicy Statement revised the Froposed Policy Statement,
but on the issue of design alternatives for existing plants or those
unger constryction, the NR( reiterated 1ts refusal to consider such
dlternatives in ircivicual licensing proceedings. Acatin, the KRC
assertec thet 1t was excluding such consigerations on the basis of
its 'policy statement,' erc stated that it 'sees no present bezeis
for immediate ection on generic rulemaking [such as & rule requiring
certain mitigation cesign alternatives] or other regulatory changes
for these plants because of severe accident risk.' 50 Fed. Reg. at
36,128, Becaute the NRC has repeatedly characterized 1ts exclusion
of desion 2lternatives 25 2 policy statement, not a rulemeking, we
tust deterrine the impect of that determination on the validity of
the exclusion 11 the case sub jugice. (Footnote omitted.)

- * A - *

“Thus, t1though described as 2 policy stetement, the NRC appears tou
heve intended the Final Policy Statement to have the efrect of &
substentive rule, 1,e., it appeers thet it was intended to be: (1)
finelly determinative as to the ‘issue of cesign alternatives for
Limerick; (2) not subject to challenge in the individua) licensing
proceeaing; end (3) subjected to~ notice and comment procedures.

"Although the Final Policy Statement more closely approximates @
substantive rule than a policy statement, tha NRC asserts before
this Court that 1t ¢id not promulgate a binding rule:

'Because the policy statement was not promulgated by the
Conmission a¢ 2 bLinding rule, petitioners were free (and
arguably obliged) to challenge 1t when the Appeal Board
applied the policy statement to affirm the Licensing
Board's exclusion of their contention, Because the
Commission does not argue that the policy statement was
immune to challenge in individual licensing proceedings,
8s & rule would have been, the petitioners' various
Arguments tuat turn on the fact that the policy statement
wes not 2 rule are sinply irrelevant,’'

C Br, at 33 n, 16.
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"The AFC cannot heve it both wavs, however, (Emphasis suppliec.

The Fjrec] Boerc cecision erc the subsequent order of the full
Comriceion unequivocally indiceted that the 1ssue of mitigetior
cesign e2lternatives could not be challenged 1in the Limerick
licensing proceecing, It 15 plain that, notwithstending the Com.
rission’'s protestatior to the contrary in 1ts brief, the Comissior
€16, n fact, rely on the pricr statement itself without examining
the substantive earguments for considering design alternatives,

“Ne concluce thet the Fina) Policy Statement here should not be
eccoroed the stature of a rule. First, 1t was cescribed as @& policy
stetement by the NRC 1in the proposed end fTina) Federa) Register
rutices. An informed public interest group such as LEA, eware of
the notice, arcd 50 (presumably) aware of the substantia) precedent
thet pulicy statements cannot preclude consideration in individua)
1icensing proceedings, might reasonebly have been led to concentrate
scerce resources on @ challenge to a gecision in & specific
licersing proceeding such es this one rather than R0 & generic
pelicy statement which, by cefirition, con have nu binding effect.
The NRC's essertion that the 'policy statement was mot promulgsted
+ o+« 85 8 binding rule' incicates in no uncertain terms the stature
that the Commission accords the Final Policy Statement before this

court, We cannot hold the public tu a higher stendsrd of €ivining
the actual function of the Statement,

"Moreover, 1t 1s uncertain whether, even 1f LEA had sought Judicial
review of the Final Policy Statement et the time of 1ts pronuligae
tion, review woulo have been permittec. Genera) policy statements,
becouse they are ineffective except a3 a?pliea end defended in
specific proceedings, are often insulated from Judicia) review at
the time of issuance. See, e.g., Regular Comnon Carrier Corference
v. bnited States, 628 F.2d L . Lo LT, - though 1t
1§ uncertein whether, because the Fina) Policy Statemunt sought to
foreclose consiceration of design alternatives in &)l proceedings,
the statement could have been challenged in court at the time of 118
publication, & reviewing court might reasonably have za=elyded that
beceuse the NRC chose to proceed under the 'policy steiement'
rubric, it ntended to defend the policy where challengea in

licensing proceedings and hence @ generic challenge would be
‘premature. ’

Kational Associration of Insurance A ents, Inc. v,
Board of Governors, 4BY F.2d TeCE, 1271 (D.C. Cir. 15747,

“At all events, we need not decide whether the Final Policy State-
ment could have been chalienged at time time of issuance because it
is contrary to the intent of the APA to force the public to diving
the obtuscated intention of the MRC, We conclude that the NRC's
Fire) Policy Statement is entitled to no greater cCeference then any
other policy staterert, 1.e., none. L(Ermphasis suppived. )
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* . - . v

“To summerize, the policy statement was not a rulemaking and there.
fore ¢1d not absclve the NRC of the required consideration of
envirormental effects. We concluce that the FES failec adequately
to consirder SAMDAt &no, therefore, the decisionmaker ¢id not take
the reouisite 'haro Took' at SAMDAs. We further conclude that a
gecisicn with respect to SAMDES could affect the fina) cecision &ng
therefore preclusion of consigeration of SAMDAS was inappropriate.
Finally, on the record, the uncerlying 1ssue of SAMDAs may not be
treated as o vereric 15sue and therefore summary treatment of SAMDAs
nas 1nappropriate,

- . . * *

"4, Summary

"We conclude that, contrery to the NRC's contentiun, simply meeting
the requirenents of the AEA does not exempt the Commission from
complyirg with NEPA's procedura) requirements. NEPA requires that
the environmentz] impacts cf agency action be given careful con-
sideration and that the public be informed of them. Here, the NRC
excluded consideration of cesign alternatives through & generic
policy stetement rather than through careful consideration. ecause
the wction not to consider SAMDAs was promulgatec os @ policy
statement, rather than a rule, and because 11 applies to an issue
thet we fing 15 urlikely to be treatec es generic, it does not meet
the Beltimcre Gas criteria for & generic rulemaking and therefore
SANDAS must bBe given careful consigeration. Moreover, we 2re
unwillirg to conclude on the basis of the record before us, that, if
the (crmission ha¢ not excluded consideration of severe accident
miticetion design alternatives on the basis of the Fina) Policy
Statement, 1t woulo nevertheless have precluded their consideration
or the ground that the underlying risks were remote and speculative,
We theretcre will grant the petition for review and remand for
consider§t1on of SAMDAs 1in light of this opinion. (Footnote
omitted.)"

o - - L ] *

In eccordence with these well-established lega)l principles, the Commission's
BRC Policy Statement cannot be accorded the status of & rule under the
Aoninistrative Procedure Act, As @& consequence, the criteria which 1t
contains cannot be consicered to be binding upon or e-foi ceable either 1in
Agreement States or against NRC licensees.,

«n conclusior, 1t is our view that while the Commitsion has ofequate epa)
suthoraty under the compatidbility standard of the A.omie Energy Act of 1954,
es emended, to require States to adopt identical criteria when those criterva
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ere set out ir Commission ryles, the Commission coes not have authority uroer
the compatibrlity stancard to convert general statements of egency policy into
erforcesdble reguletory requirenents, To accomplish this goal, the Commissior
rust follow either the rulemaking or adjudicetory procecures prescridbed in the
feministretive Procecure Act.  As long &s the criteria are steted only in the
form of ¢ policy statement, the Commigsion 18 precluded from exercising 1ts
legal authority under the competibility standerd of settion 274 to require
Agreement States to adopt BRC criteria that are identice) to those set forth
1n the policy statement, 1.e. Agreement Stete BRC criteria cean be neither less
stringent ror more stringent than the criteris established by the Commission,

AYTiam C, Parler
Genera) Counse)

Erclosure A « Excerpt from Senate debate on
S. 2568, September )i, 1859,

Enclosure B « “Criteria for Guidence of States
ang FEC 1n Discortinuance of AEC Regulatery
Authority ang Assumption Thereof by States
Through Agreement," 26 FR 2536-2530, March 24, 1561,

Enclosure C = "Criteria for Guircence of States and
KEC 1n Discontinuance of NRC Regulatory Authority
and Assumption Thereof by States through Agreement,*
&6 FR 7540, January 23, 198); “Revisior of Criterion
29f," &6 FR 3€8€9, July 16, 1981; “Revision of
Criterion §," 48 FR 3337€, July 21, 1983,

Enclosure D - State /greements Program, Division I,
Internal Procedures, B. Policy, B.7 « Criteria for
Compatibility Determinations, with attached Appendix A,
Cotegorization of NRC Rules by Compatibility Type,
Jenuary 25, 1984,
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Excerpts fro- Serate gebate precedin ssege of f‘ ;agg repor
B'ﬁ’!”'l’f- Kete 3, Sep emter 11, 9%, &t bbb, 1/507, 19 VY,

Remarks of Senator Anderson,

. . v * ®

"The Joint Committee amended this bi11 1n certain respects to

emphasize the importance of uniformity of standards at al) levels of

government anc to establish by statute a Federal Radiation Council,
L)

Colloauy between Senator Humphrey and Senator Anderson.
"Mr. Humphrey,

. * L . #

"As 1 understand, first, there s dpparently nothing in the
bi11 which veste suthority 1n any specific cgoncy for the establishe
ment of racfation standards, There s ) kewise nothing 1n the
President's Executive order which determines who 15 the responsible
egent or which 15 the responsible agency 1n the matter of the
establishment of radfation standards. t the present time the
stancards are recommended by a private nongovernmenta) group known
85 the National Committee on Radfation Protection and Measurement.

"Ouring the past week at the first meeting of the Federa)
Radfation Council, 1t decided to continue to rely for standards on
the private nongovernmenta) group known as the Nationa) Committee on
Radiation Protection and Measurement,

® . - ] *

"Under the Executive arder and the b11), 1n what ways are the
responsibilities of the At..fc Energy Commiss{on changed and 1n what
wWoys are the responsidilities of the Department of Ked1th, Education
and Welfare changed?

"Mr. Anderscn. The responsibilities of the AEC are not changed
under this b11) unti) such time as the Commissfon may enter into an
dgreement with the Governor of a State, and at that time certain
responsibilities now exercised by the Commission would be turned
over from the Commission to qualified State governments, on a State
by State basis,
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*Responsibilities of the Department of Meath, Educetion, ang
Welfare are not changed by this bi1) except that the Secretary of
thet Jeportment s designated as o member of the Federa) Redfation
Countil, The Counci) shal) advise the President with respect to
recietion metters, directly or Indirectly affecting health, includ-
ing gquidence by the President for all Federa)l agencies fn the
formulation of radfation standards and the estadlishment and
execution of programs for cooperation with States. Therefore, the
Department of Mealth, Education, and wWelfare will have an active
role in the formylation of standards and policies b{ the Cuunct) and
in cc%rd1nat1ng responsibilities at the Federal leve) and at the
State level,

*Mr. Humphrey. While the Council, then, will not estadblish Federa)
recietion standards {mmediately, the Counci) will advise the
Presicert on these matters and will, through the cooperation of the
Atomic Energy Commission and the Department of Mealth, Educetion,
and Welfare, loy the groundwork for the establishment of such
stendards., Is that correct?

“¥r. Anderson, The Senator 1s correct. The President wil)
estadblish policfes, but the situation latd down by the Senator s
correct,

*Mr. Mumphrey. Does the Executive order or the bill dea) with the
question as to what agency, group, or person 1s responsible for
setting racdiation standards?

*Mr. Anderson, The b111 provides that the Council shall advise the
Presicent with respect to radiation matters, directly or 1ndiroct1<
effecting health, including guidance by the President for a)
Federal agencies in the formulatiof of radfation standards. Under
the bil1, as well as under the Executive order, the President shall
have the final responsibility for establishing policies with respect
to reciation standards, The President will receive his recommenda-
tions from the Council, which 1n turn, will recefve advice from
quelified technical experts.

* * L * ©

*Mr. Humphrey. . . . Whn 15 responsible for doing research and
determining standards on the total ingestion of radioactive materia)
into the human body?

*Mr. Anderson., Both the AEC and the Publfic Health Service will
continue their research efforts into the nature of fallout and other
ragiation hazards and 1ts effect on man, . . .



s s

"y for the cetermination of standards, the Presioent will have
final resporsibility for providing guidance to the agencies for the
formulation of standards, The agencies would then estadlish
operating stenderds under their respective statutory authorities
following the guidance given by the President,

* @ * o *

®Mr, Humphrey. « « o

.+« . Since the Executive order designates the Secretary of
the Department of Mealth, Education, and Welfare as Chatrmen of the
Factation Counci) to advise the President, does this mean that the
Presigent wil)l designete the standards?

"Mr, Rnderson. As 1 stated earlier, the President could designate
the stancards, = more prodadly the policies for the formulation of
stancards, Presumadly, the Counci) will, with the best possible
technical advice, acopt basic standards, and the varfous egencies
vi?‘é thcﬂ' acopt operating stendards consistent with the basic
stancares.”
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UNITEL .TATES NUCLEAR RESULATORY COMMISSION

RULES and REGULATIONS

T Y0 CHAPTIR 1, CODE OF PEDERAL RIOULATIONS = ENTROY

== ———————————— W
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Puhianes VDY

e \'23 0

Amended by PS5 pubirshed Y 148
(46 FR 30060 one 7/21/8) 40 PR
™I

Criteriy for Guigance of States ond
NRT in Distonunusncs of NRC
Reguiziony Athority ang Assumption
Thervo! by Buies Through Apreement
actney: US Nuclear Regulatory
Comaission

Levion: Slaiement of Poliey.

Svvuany The Nuclea Reguletony
Comusisaion bas rervised its statement of
liey rega eniena for pudasce of
laies and NXC In dazontinvancs of
NRC regulsion sutbonty and
a1vumphon of repulaton autbonty by
Siates irough apeement This scton s
Beceiiany e make ediiona) changes 1o
vpdate the poliey statement 10 allow
Buer to enter into agreemenis for low.
leval waste only and to Locorporaie \be
Uovulou and moulrements of e
raajum Ml T-.ings Rediatien Contro!
Aciof 1778 Adopuon of this poliey wil
alow teresied States to enter loto
apreeneny wilh e NRC and rerdate
low-level waste aites only. Add.uonally,
ose Buates ot meet Bhe crteris lor
e repdalon of waniwe mills and
tellags me) exerzine regpulatory
oulboriry over these sources o4 provided
by the Urnaiuz MU Talings Radiation
Conol Actof 1070 ¢ amended
The revised stateme-! of poli
reflects the foBowing prncipal anges:
1. Mod®ratos of Critenon 27 1o
allow o Siaia 10 seek an agreement for
e regulotion of low-level wasie as o
nimu category.

Iaddurion of additiona! erivena for
Sulaw, 1o contiaue regulatin
ureaum 426 honum procassorn an
Bl wilings alier November . 30m.

< Lditona! and clarify ing changes 1o
make the slateDent eurent.
DATLE: This polizy statamen: s elective
Jenuary 23 1001
PO PURTRIR INSORMATION CONTALT:
lo\t F Kendg Offzet! Siate Programs

/8 Nuclewr 'é.'n'.o') cemmis on

Waskingior D C 20885 telephone 301.
W
SUPPANINTARY INIDAMATION

1 Thesverierawere deveoped 1o
Loplement o pragram avinerined b

COMMISSION NOTICES
POLICY STATEMENTS

AGREEMENT STATES

Pub L 06373 which was enscted ie the
form of & new seclon 10 he Alvaie
Energy Act (Secuon 27¢) and approved
by We President on Saplember 33, 1080
ond amended by Wb L 05-004
eppreved Novem?t 1978 These
criieris are intend - < dicate faciom
which te Communnion o.cands to
sonsider in approving new of ame: . J
agrcements They are not intended 0
Lmi Commission discretion in viewing
Individes! agreements or amgndments
L accordance with these statutory
provisions when ar agreement between
0 51010 and the NRC io eflected, the
Commussion will discontinue ite
regulatony authonty within that Siate
¢reront or more of he following
matenals byproduct materis! o defined
in Seztion t1e(1) of the Act
(radicivotopes). byproduct materia) e
defined in Bection 11¢(2) of the Act (mill
tailings or wasies) sowree materia!
(wanium and thorium). special nuclear
material (urenium 233, wanium 238 and
Iutonium) in quantties not sufficient 1o
orm o eritical mase and permanent
disposa! of low-level weste containing
one o n.2re of the materials otated
ebove but not including mill wilings.

2 Az agmeement may be aflected
between 8 Siate and NRC: (1) upon
ceruficalion by the Governor bat the
State bus o program for the convel of
radiation basards adequete (o protect
the public bealth and safery with mapect
1o the materiale within e State covared
by e proposed sgreement and the
Siate desizes 1o sssume regulat
responsibility for svch matenals: and (D)
afier o inding by the Commission that
e Slete program Is Lo eccordancs with
the requirements of subsection o of
seciion 274 and in all other respecis
csompatble with the Commission's
program for the regulation of such
malerials. and Is adequale (0 protect the
public health and safety with respect to
the materialy covered by e proposed
egreement. Jt (s olso necessary Lhat the
Biate have eniling legislation
avihorizing Ite Coverner lo enter into
sueh an egreement

3 Tie ongnal eriteria were published
or March 24 198! (29 FR 2537) alier
Ciacusrions with venous State ofiicials
andother Saterepreseniatives 1o
provide puidance and asnintance 1o e
Satevand the AEC (now NRC ) in
Cenopngareg.ieion program which

PS AG

would be compatible with vt of wie
NRC The crieria mere cireuloied
emong States Federal agencies lador
ond industmy ond cither interesicd
grovps for comment

4 The criteia reguire thet the S1ote
svthority consider the tola! accumuloted
eicupational radiation exposure of
individuale To facilitate such on
eppoach 1t is the view of the NRC that
anoversll radiation proteciion program
{0 desirable The maximum scope uf

coch Slate o radiation prolecuon
prograin fs not however, o onmv&or
epprepriete subject for corevage in e
criteria. Consequenty. the enitans are
si'ent on the question of whether o Siate
should have o (otel reguleiory program
coverng ¢!l sources of rediotion
including those no! subject te eestral by
the NRC under the Atomic Erengy Acl.
svuch 88 norays. radium sccelerators elc
$. These revised enteria provide for
ealRvng In1C 41 apeemen! for @

peieie tategory of matenais. namely,
1?.‘ leve! waste matenal o permanen!
dispotal facilities. The) elso provide
new criteria for States wasking te
continue reguloting wanium and thorium
processing and the wastes resu
theretrom under Uhe provisions of the
Uranium Ml Tailings Rediation Contro!
Aztof 197 (Aub. L ) aher
Novermber 8, 1921 The revised critesie
882 cortair o nurmber of editorial
charnges such as changing AEC to NRC
where appropriaie to conform to present
pracuce and law,

& Inguiries about detalls of the
griteria or other aspecys of e NRC
Feders!-State Relations Program should
be addressed 1o the Ofice of Blate
bregrame. US. Nuclow Repulatory
Commission, Weshingron D.C 30838
Crilerla !

Obiectives

1. Protection A Biaia repuatory

gro ram thall be designed 10 protect be
ealth end salety of the peaple ageins!
radiolon hezerds

Rodiotion Frolection Sianderds ¢

“THhe € iena mere fnl adepod 2 Pedmary 1)
D3 PR 200" March 34 100 eat s eded
Navambe: 1063 130 PR 1300 Deconber 4 1003
Mrsied ere cragey mam mite @ lune 198 e
MO e pathonsy 8 B US Diparemen o
Trasiponaier and Ogoraaior iyt @ AP

N L T P T e L S R L
St senien 18 ok crune 120 0l

November 30, 1988
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ol WMot te o 3 o

& Lrijerminy» Red ¢
I imporart 1o emie fs
teitnice defia vons ond lemeinelopy
POrieu ety oo reoied o guth irpr g

A micemen ird nadaton
2ot These adal be o o2
FavrL mpe i b edoier and levels
oiradalon and torcesvaLong of
tedoatunvity asfaed ) Pam 20 ol e
NEC regaaniona baved on e 2oLy
@ppre ecracatior praert ot gL des

Q Te:o/!Oce.porcse' Rediciion
Zaposice Trhesepaaon a.erny shall
conucer the 10 cacupatsral rakation
axposure of wdviduals ineloding Dat
from sowrses which are ne! reguieied by
"W

8 Surveyr Moniiering Approprate

rEY0 ANE PRTACATE MmOr o wnder

Veofea supemasion of techaucelly
COMLIRN PACDIe AT e4se” i 2 0
achioving radoiog cal protectiongnd
ehal be gmode in geiermining
gompliance with salery regulations

8 Lede's Signs Symbois 1t
desirable 1o achieve un formmty in
labele sgneand symbols and he
posing Derec! However 1 essertial
Lt there beun 'ome ry in labels s
end eymbelo alTaed 1o radicaciing
products mhuch are vanslered o v
prreon 1o pemoe

T Irsinetion Persons workiry in or
Sequanting resvicied arcos ' el be
malncied wIbh respect 1o e P 1l
raks ansocieted wiih gapor e 10
Tedicesure matemels an” ir precaviions
oA mae exposwrs \oraers sral
bave e ngd! to request reglotery
ouvidon'y ipecions a1 et 10 CFR 19
82c000 16 18 and 1o be represented
during apecuons os epecified
eecbos 19140/ 10CFR 18

B Swrope Licansed radicactve
@elenal o slorage obal be secwed
@genit upaviboraed removal

® Redioactive Wasie Disposal

(a) Warte disposa! by @matenc! wears
The stondards for Bhe disposal of
rodioecuve matenals inio the oir. weter
and sewer and dunel in the soil shall be
an oecordsnce wnth 10 CFR Pom 50
Molden of radicacuve meatena) desining
S0 releesr or diopose of Quontiues or
eoncenizations of radicactive metamels
in enceos of preccribed lumits shall be
required 1n oblow apecis) peimission
from the appropnale regulatey
suthonity

Reguiremants for Lenaler of wasie for
e purpose of wiumete daposal at o
fand diopora! fagility (wasie ansler

PR ame et any 4w aceen e

aheh mrerve 1 o e e D payone
€ hem piporin

tnoeced
L e LI LT R T R T B R L T T T
AR G20 1 e e men
FIOBeR i Db ™4, B0 a4 " s a mioveied
ans

November 22

POLICY ETATEMENTS

end manler aystem) ahe) be 0
ercordance o W ICCIR 20

Trewave dopora andards oha
mclvde s wonte clannTcation scheme
end provinons for waow fomm

Ppocabie to wanie generaion that s
equivaieni lo Lhe! coniained 0 10 CTR
Par 8

(b land daposc! of wasie received
from o'her peroons T™he Sioie ahal)
promulgate regulations conte ning
licens ng requiremento for land ¢ spose!
of rad coctive wanie mceived hnm other
pereons which am comualbio with e
apolicabie techrniza delinlions
parformaonce objectves lochnica!
requiremenits and applicable sup
sections ae forlh 110 CFR Pg= 8
Adegusie fingnca smangemenis (under
farme eatabl ahed by reguiation) ehall be
required of eoch waote diaponc! aite
Meensee (o enaure suMcient hunds for
CGeconlaminslon clopus and
oablitetion of a disposal siig In
acddition Agroemen! Siate Nnancia!
arangements for long term monitoring
end maintenancs of ¢ spacifc 9ite must
be reviewed end opproved by the
Comanien.on pror te relieving the sita
operator of licansod reeponaibility
(secuon 181(8)(2) Pub L 07.28)

10 Regulotions Coverning Shipment
o Rediooctive Materiols The Siate
shel 1o e extent of 1ty Jumsdiction
Promuigate regulavons opplicable 1o the
shupment of racucactive maienals such
repuialons 1o be compaldie with ose
esiadinhed by Me US Deparvment of
Transpomauos and other agencies of e
Urnitec Siates whose junsdicuon ever
nlerstate shupment of such motenials
Recessarly continues State regulatons
regarding vansponztion of rodicectve
;oienals @usl be compatible wath 10
CFR Part 71

11 Records end Repors The Blate
teguleton progrem shell raquire that
bolders and users of racboscuve
metenais (8) mainiain records covering
personnel redialien axposures. rediation
sune)s and disposslo of materials: (b)
beep rocords of the receipt end wransler
of the oierisle. (¢) report significant
incidents involving the meterials, a9
prescnbed by the regulatory suthority;
(¢) make availeble vpon roques! ol ¢
former employee & report of Un
employee s exposure (o redioven: (e) ot
request of an employes advise Lhe
ampizyee of his or her annual redisticn
exposwre ond (N inform aoch employes
inwriung when the employes has
receved rad ation exposure \n eacess of
e prescnibed liming

13 Accirere! Requirements ond
Eiemptions Connisient with (he overall
crier s hereenumeraied and o
sccommodaiespesal canes ot
Creumiiances (he Siate regulatory

PSAG 2

guirenty shal beauheomaed in

ing videal canes 1o impone 0dd iona!
QL emer iy ‘o protes hea'ir ord
sefens orio ran necersany enempliong
which e lnoljeopard.ae hea!ih and
salen

Prior Eveluotion of Uscs of Rodioscue
Meowriahs

18 Prior Evelvolion of Nazerdh end
Uses Exceptions Lo e present slate of
krowledge 11 is becansary in regulating
he ponsension and wec of byproduct
sowrce and epecie! nuclear materials
tha! the State regulotory avihenmty
requue the submussion of mformation
on. and evalvalon of the potential
hetords and the capalility of tha wser or
possessor prot 1o ais raceip! of the
molenals This cAienon 10 evbjest 1o
cetoln excepuons and 16 continuing
teeppraisal o knowledge and
gxpenence in the alomic gnery) Neld
increase Freguent)y there are and
incroasing'y in the futuro here moy be
calegones of matenals and ueas as 1o
whichthere i sulliciont haowledge ¢
Pt postestion and yse arthout pror
avalveuor of the hasarda and the
eapodility of the possescor ond user
These cotegones fall into two grouptes
those motenals and uses s hich moy bs
complately enemp! from regulatony
genirols. and those motanals and uses
in which sancuions for mususe are
raintained withou! pre-avalvauen of
(he ndividua! possession o use. n
svithorizing rescarch and development
©r other activitias invelving multiple
vits of rediactive maienals where an
institvtion has pecple with extensive
vaining end eaperienca. the Blate
regulaiory Buthority may wish 1o
provide a means for outhorizing broad
vie of materials without evalusling each
epecific uoe

14 Eveluotion Criterie In evelusting
@ propose! 1o use redisective matenals
the regulatory euvthority ehall dotarmine
\he adequacy of the applicant s facilinios
end salety equipment his treining ond
expenence W the voe of e @aianale
for Ihe purpose requesicd. and his
propesed edministralive contrels Slaiee
ohould develop pwdance decemenys (m
vie by Licanse applicanta this guidom .
should be consistent with NRC Legnaing
ond regulatory guides for varicus
calegones of licensed acuvivge.

13 Humen Use The use of radioasuve
Maienals 6nd rodistion on of in bumans
vhall not he parmitied aacept by

y qua.ified persons (normally
wansed phyticians) possessing
preseribed munimum, experiencs ba e
Bee of radicisolopes or radianaa
dnspoetion

18 Purpose Frequency The
possesiion and use of radicective
matenals shall be sudject to napeclon
by Be regulaiory authonn and sbal be
suliecilo e perlormauce of le1la o9
regared by Bereguatory auhonty
Lrpecion and tesing is conducied 1o
feiermune and 10 6380 @ ebiasung




complance wib regulelosy
LT F LIS

Frageney of inspecioz shal be
veleied direcyy 1o e ooun! and hund
o maiena and hype of operadon
Leensed and ' shol be cdoquate 1o
bu e complianca

1? Inepecuons Compuliory Licanseas
gbal be unde ot ligonon by law W
provide oceass 1o inspacion

16 Aol ficalon o Resvlia of
Inspecton Licensees are eobued 1o be
edvised of e resy'a of apecuons and
to holice 81 10 w balher of do! ey am W
complianes

Erforcemant

10 Lrfomsament Postecrion and vaa
ol radioscuve matenals ahowd be
smenabic to erforcemen’ brough legal
sancuony and e reguaiony avibonty
8rol be oqupped or o rigd by low
& O petevsa”y pow . 4 for prompt
enlomement This ;) include 0o
apprepnoie. edminisvatlive ramedies
looking towerd issvance of ordern
requinng afMmouve acuon of
auipeasion or revocation of the mght to
possass ond use malensls. and e
wpounding of matens's e oblaning
ol wjuncove il end be unposing of
enil or gnmana! penalues

Pamonne!

20 Quelificetions of Regulotony end
Inspecion Pemsonne! The regulaiory
egency 1ha!l be stalled with owdliciont
trained personnel Prior eveluation of
applications for hicenses or
gyvihomzouons and inspection of
licersees mus! be conducied by persons
porsessing \ha Laining and eapanence
relevent to \be type and leval of
rodoscdnity in the proposod use w be
evaluoied and viapeciod This requires
aompelency ‘o evelvete vanious
potential rodiclogcal hosords
anociaied wiid e @any voes of
todioactive material ond includas
concentations of radicactive malerials
{8 a1t and waler. eonditions of ohleldung.
the mmaking of radietion messuraments.
bnewiedge of rodiation InsTuSmen o=
WUew selecton vse and calibratignes
laborolory design. contaminglion
convol other genaral principles and
proctices of radialien proteciion ond
wse of management costrols in sseuring
adherer.ca 10 salety proceduree. In ordar
1o evoluaie poe complex cases. the
Brete regulatony s1afl ;ay nced ta bo
supplemenied by eonsuliants ar othar
Biale agencies with expertise in geology,
hydrology. waler quality. rediobislegy
and engwnearing disciplines.

To perform the functions involved in
evaluatios and inspestion. 1t is desiroble
the! there be personne educatod and
vened 1 Ve physical and/or We
sciences Including biology ehermistry
phrvics and enpreenng and that the
pemonne bave bod aning ond
expeieom v wdobon protection For
exazple Bepemmon who will be
responsidle for e ectual performance

POLICY STATEMENTS

of evaluator ond Inspection of al of the
vanous oees of byproduct souree and
spezial nuzlenr matens! mhich mygh
come 1o e repueion body should have
subrlantio) tening and axiensive
expenence & e Feld of radotion
protesuor 1t is desiradle Urgt such o
persor hove o bochelor'o degwoe or
egunalentin the phynice! or life
sciences and apecific baining rediotion
protecuon

1 ie recopnized What Brera ol gleo b2
persons in Le program performung @
mom Limied Aungtion in evaluation and
inspecuon Theie persons will pesform
the day todsy work of the regulatory
progrom and dea! wilk both rouline
sitganens oo el 08 some w hich will be
oul of the ordinary These paroens
ohould hove @ bachelor's degroe or
equivalent in the phyical or life
srientes. Lowng in health phyvies. and
appronimeaie!y two yeom of actua! work
aaperience in de foid of redisuce
protection

The foregoing are considerad
desrable gualfications for the s1aff whe
will be verponsible for the actua)
performonce of evaluation and
ngpecuon bn addition thore adll
probadly be vainees essociated with the
reguatory program ahe will have an
acodemic background in the physical of
life ociencos 45 well a9 vorying emounts
of specific wai inredistion
protection but little or ne actue! wverk

axpenience in this field The bachground
ond epecific Vawing of thase persons
vill indicate 10 soma enient their
Ruomwl role in the regulatory progree
est vainees. of cowrse. eould be vaad
inually 10 evalveie and inopect thooa
epplications of vadicacuve maienale
which are considered rouling ot more
siendardized lrom the rodialion salet
slendpoint fer example. inspeciion
indusizial gaugae. smgll rescarch
pregrame. and diognosue modies)
pregrams. A they gain expengncs and
compatence in the hoid vouoes rould
ba uoed progressively 1o deal wilh the
more complen or difficult types of
vo€boactiva materic! applications. Bt bo
@esiroble Lot such troinews hava o
bachelor's degree 67 equivalent in the
physical or lifo oeiences and epecific
aining in radistien protosuion. ln
delermining the raquirement foz
ecodemic Uaining of individuals i ol of
the foregoing calegories propsr
consideration ohould be given to
equivalent competaney which has baea
gained by approprisie iechivia! and
radialon prolecuon supenanes.

i i rocognised thet radisactive
matenals add heir vees e 60 verad
thet the evaluation end Inspecuen.
funevons will require sklls aod
erpenence in Uhe different diszplines
which will not alweys resnide in one
rroon The w;;'uo-? evthonty should

e he componite of such skilis gither
insempley or ol ity command no!
only for routine funztions. but alse for
EMmergent) cares

PS2G 3

Specio/ Nucleo Melterig! Soumce
Motero! ord Tritium

3 Conlitiorns Applizoble o Specie
Nucleg: Materiol Source Moterie!/ end
Trivum Nething in the S1ave s
regadiory program atall inerfere with
the duties imposed on Lhe holder of the
materals by \he NRC forenample e
gun 1o repott 10 the NRC on NRC
prescmbed forms (1) vanslers of specia)
nuclear moleral source matenal and
Witiumn and (2) periodic invenion dap

2 Specio/ Nuclezr Moterig! Delined
Special nuclear moterial 1n quantities
not euflicient 1o form o eritical mass for
Presan! purposes Maans yrenium
ennched 18 the (8010pe U238 in
Quantities net exceeding 380 grams of
contained L'-235 vranium 233 In
quantues not eazeoding 200 grame
plotor um in guantities not onceeding
200 gramy or eny combination of them
inaccordence with the fellowing
formula Foreoth kind of spacia)
nuciear matenigl dotarmine the ratio
Beiween the quenity of thai special
Autlear mataria! and the quentity
oprcified above for the same bind of
special nuciaar @aterial The surs of
such ratios for ol of e kinds o! opecis!
nuciear mateng! 1o comdinauos chould
netaveess 1" (19, wnity) Far enampls,
he following quaatities in eombias Uen
would Aot greees the Lmietiss and arm
within the forula. 85 lallows:

178 (g=a=t contained Be238) o
FIYY)

$0 (groms ¥-233) o 90 (grams Py) | 3

a0y a0

(This defintion is sudjoet to ehonge by
fuiure Commisaion Pule o1 regulanes.)

Agminniretion

23 Traf prastices for aoswing the lowr

end impariisl edminicouen ol
regulsiony low, including pravision for
pulliiz participation where appropriate,

?Muu B2 inzarpors iod 8 peoasdures
or

© Formulston of mules of goneral
ep"mwsfr.
Apzroving or denying applies tone
for licanses or suthenzouon i poUsess
ard .it redicactve materiols and

¢ Tekng disciplinary seuons agoins!
bicenoens.

Arrergemants For Di tLinuing
Iurw;)ﬂeuan s g erd

44 Stete Apency Designation Toe
8'ate thould 10dicate which ageney o
agencieo will have authornry for es
©n the program and should provide the
NRC with 8 summary of ol lega!
outhonty There showd be atswrances
Sganst duplicate regulatio= asd
Leeniing by State and loca. autbonties
and iimay be desirable Dot Bere be o
breieorcentral regulaion authonry

3L Eaising NRC Licaries end
Fercing 4pnlicotiors In eflecung e
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€rzeencance of (orandiction

A taramitprm e i ww be made
EONES et e S e et

]

Perum ibeno et erce mid OF
irerraprien ol licenaed s at ag o the
Trotesung e’ Licemae 02p canene by
reaser e e vanae Ferenampie one
arcioachmgptibe D e Saie
41 .= Ag utiegizien could reeognine
erdeesinve rellegy foran
errrerraepericd ol vre under S1ate
e m g NEC Lcerae neiud ag
bizenany for wbieh L'y applications
fooeeval bave boer fed enzep
VRMRpecd et wamat e et
freaaT taior g termanaver of e
lierae

6 Beema 1 Tedeng)

CerrrestendO e 5 2es Thee
Bro d e tierctarpe e Tedera arnd
S maLer et vante n
gemmesnie vk e tssarce of
TE{. e cteeng teren ot
s.heraaiens itpeiLen el lizeniens
rerer g ol naicenth g v zie o
erivarngancedza trprobems

27 Covercge ATerz~ery

Recpreey Arageemeniproy dog for
dincontinuance o! NRC reg.lnrory
authonty and Besnsump on of
reguleion audenty by the Sinte may
et loary onecr more of the
following categories of matemals withun
the S1ate oo contemplaied by Publc
Lavw 06370 and Pubic Law 55804

¢ Byproduciceieriale as deloed 0
secuon 11al) el e Acty

b Byprodusi materalsandeloed
secuon 11e2) of the Ast

¢ Sowce matenals

d Specal rutier patemav 2

Quantues not auifzient o form e
crilical mane

¢ Low dave! wastes in pemmadent
daposal facilues ardelined by stanie

o Commission ndes o7 regulalions
containiag ooe o 21074 ©f e malenals
olated 2o coand ¢ adove but pot
includng byproduci materia) s defned
in Secuoe 11e/2) of the Act
but must relate to e whole of suck

Calegory of calegones and not 10 o pant
of any category ‘U levs an e Bve
categones are induded 0 any
discontinuance of jursdicnon

dacontinuance of NRC repulatory
avidonty and e sssumpson of

"l“’“‘”’ evidonn by the Stawe of Lhe
©thers ey be accomplihed
subiegquenly by an amenddeni oz by s
Later ageement

The apeecent @oy inccrporate by
reference provivions of other documests,
includng Bese criiena and Be

agreemant shal be deesmed 1o
incorporate withou! spe fic reference
e provisions o/ Pub L 8=370 and Pud
L 65804 and herelates provinions of
the Atlemiz Ererpy Act

AL et gonae LIRLET BT LR
bad CRUAE A A" R L R e T T T
Bpodat 2t 4 it 1R TERE
VoA (Loey A i asetunt 4’y
LI LR P I T R T N T
L L B A B T LY LEART LI b ¥
WaSawevig b s 2 e Vi p s

November 20 1888

POLICY STATEMENTS

Arargemert should be made for Qe
rezprocal recegraen o Snte Lzenaes
erd Federa Loemann inconnecton wd
out el e furadiction operations by o
SavorFeden veenien

8 ANRC erd Depamment o/ Lresgy
Cerivpzion The Sinreatould provide
exempiony foo NRC and DOE
cerias e wt e e rubiantally
equnaientte Lo fellowing erasplions

o Prmecernacizpelormag work
for 2e DOE IS Sovernmeni-owned
ercorvoed 0ilae

b Prime convaciors performing
*eseatch in o development
manfacivre atorage lesting or
Variporiatior ol alomic weapons of
components thereo!.

¢ Prime conuvacion uiing or operaling
nuciear reaciors of ouhe! nutiesr
gevicesninoa US Covernment-owned
vercle orverse! and

€ Any olher prime conlracior or
subeoniracior of DOE or NRC when the
Stare and e NRC jointly determine (i)
thal under the termns of Lthe contact or
subeonvact Where is adeguate
eitwance Lhat e work Uhereunder can
be accompluhed wathout ndue mak 10
e public heald and salety and (1) that
Leexemplior vl such contracior or
subconvacior s authonzed by law,

Adduoca! Criteria for States Regulating
Urasium or Therium Processom and
Wastes Reswluiag Therebrom Alier
November 8. 1081

Siotvies

20 Si1ate slatvies or duly promulgated
regulatons sbould be enacied U not
already In ploce to make cleas Stote
suhont (o carry oul Uhe requiremenis
or Publc Law 05804 Uraniuz MiD
Tallings Rediavon Control Act
(8, CA) ot lelows

8 Authority to reguiste the teliings or
waties produced by the exraction or
concanvaton of wanum or horum
bom an) ore processed primandy lor ite
sowte material content

b Tha! an sdeguate swety (under
terms estadlished by reguloton) will be
provided by \he Lcenses to assure \he
comglwoa of sl requrements
estadlished by the (cite approprate
Biate agency) for the decontamination,
decozrnissioning and reclamation of
sites suctures. and equipment ueed
conjunzuon wild e generation or
Qiposa! of such byproduct matarial.

¢ 1/in Uve Siates Licanaing and
regulauon of byproduct material or of
any activity which produces byproduct
material the Siate colects funds trom
Qhedicensee of 1ts surety for long tarm
sun e lance and maintenance of such
matenal the tota’ emount of the funds
coliecied By (he Siate shall be
varslesred o e US ifeunied) of he
boprediimaeanl and i daposel wite
wenTerred e heFeders)
Coveramestupen termination ef the
State lzecse BeeI0CFRIN 2 I no
Selad! Ras oztumed and e

PSAG4A

Fecaamaiion o oher bonded actiiiny hay
beer pelormed bunds for 0o putpone
07 00 o be tanslermd (o We Federal
Coverament The funds collecied by we
Satental be sullicient to enaure
complance with Ue repulations the
Communion establudes pursuant to
Seclion 161X of the Atomiz Enery Act

€ 1n he isvances of beenses an
eppomunity for weilen comments
Folc heanng (with Larsempt) and
C'Oss examinalion s required

e Irthe iisvances of Leenses o
wrdten delir = nation of the sciion to be
tale based (pon evidence presenied
€ 2ing e public comment penod and
which s aubject 1o fudicial review 1s
required

! A bat on maier coneTVEUes prer
Gompletin of the wiier environmenta
anelysis stipuieied 0 Crie n

8 Ao eppertanity shal be provided
for public participation th. ugh wmitien
comments public beanags end judcal
review of rules.

30 In the enaciment of any supporung
legislavon the State should take inte
account the resen ations of suthority 1o
BeUS o UMTRCA as stotad 10 10 OR
150.154 and summariasad by the
foliowiag:

& Tbe establshment of minimum
slandards governing reciamston
terre surveliance of meiolanance,
owreribip of the byproduct material

b The delerminalion that o e
te:minauon of 8 License, be bas
complied with deconlamination
decomausnioning and reclamalos
sucdardi. and ownership requiremenis
for sites ot which byproduct msleanal
present

& The requirement Lba! prior o
terminauos of any licanse for byproduct
materal a3 defined in Secvon 11¢.(2) of
the Atoouc Energy Act of for any
scuvity that resulis in Wbe produstion of
such material Utle W sued byproduct
material and the disposal sile be
vansfemed 1o U Federal Covernment
©: Siate at the epuon of Whe Swle,
provided such opuen is exercised prior
1o lermination of the License.

€. The auihority to require sweh
monilering maintenasce. and
emergency messwres alier the Licanse s
ferminaied a9 necessary to prolect the
public bealth and salety for those
aterials and property for which the
S:ate hat assumed cusiod) pursuant w
b L 05004

¢. The avihority 10 parsnit wse of the
suface or subaurface estate. or both of
e land varsferred 1o the United States
ot Siate pwsvant under provision of the
x;tmm Ml Radistion Teiings Control

{ The suthority 10 exempt land
ownership transfer requirements of
Section 83/0)11)(A)

P ltispreferable et Sinte slatutes
contawn the provis one of Secuon 8 of the
Moade Act Byt the [ellaming may be
sccomplahed by adoption of e her
proced.res by regulation of techrical



eriama lnany case auharn) for e
Impoemeratior At s be atec @ty
Burpeted Dy BiA e TR M AN BT RN
loaw as Gerermuned by the Sale Alig™ey
Cenenal

Lo e lisenaing and repulation of ores
procened pamany for Lew source
waieral eonient 4 [or L €aposal ol
byproduct maienal procedures shal be
erablahed v hie provide g wmitien
analynis of Lhe impast on Lhe
ervionmes! of e Licensing acindty
Thosera'yraahal beava adie lo e
rtnc belors commencemen! of

canngs and shal Inciude !

8 Az snseniment of Lhe radiologica)
and nonediolopes! public healid
umpecs.

Ar sssessment of any Lnpact on
any body of wa'er or groundwa'er

¢ Consideratios of aliematives to the
Lcensed actvities and

@ Corsideradon of long lerm impacts
o Leenied sctvities (see Juam 385 (1)
RepuloLore

22 Su'e regulotions sbould be
reviewsd for repuaiory requirements.
asd where peceisary ncorporele
regulatory language which 1o equivalent
to the exien! pracicable or more
svAngen! an regulauons and standards
adopied and enforced by e
Comamission 81 regured by Secvon
2760 (000 30 CFR 40 and AR CFR
1K2i0))

Onaniretiona) Relotionships Within
the Sietes

33 Orgazizations! relationsbips
sbould be estadinbed which wil
provide for an eZesuve repuaiory
program for wanum muls and mill
u.m!:

o Chasus showd be developed which
show Lhe @anagement organizalon and
Lnes of u\honvz Ths chart should
defne We specific Lnes of superision
from program management within the
racdiavon cenire! group and any olher
deparunent wiha bhe State responsible
for contributing 1o e regulation of
vranium processing and disposal of
tailgs When other State agencies of
regional oMces are utilized. tbe ines of
commanication and administrauve
control between the agencies and/or
regions ¢ the Progrem Director should
be clearly drawn

b Those States that will wtilize
personne! bom oer Siate Deparimenu
or Federal agencies In prepaniag the
enviconmenial assessment abowd
derignote o lead agency for sopenising
ond coordinating preparation of this
environsmental auseniment lt e
poaly expeciad ha! he radiztion
cortrol agenc) in Agreement Siaies will
be e lead agency The basic premise e
et Oe lead agency s required 1o
t‘( are e envircamenial arsesrment

Julzation el ar applicants
envoenmeria rmeport n Lbew ol o lead

wameg ) moammended e 30 de, perud
B pwided o pedi mies

POLICY STATEMENTS

apency anenmen! of e proposed
preect i nol adeguaie o apprepnaie
Heomever the lead agenc) may prepar
o envisormenial ansesiment based
upor an applicants envionmenia!
report Ouer crec ble infommation may
be ot l2ed by the State as long o0 such
infermauon i verdied and documenied
by e Suate

¢ When o lead agency (s designated
thet ageney should coordinate
preparauon of Lo sistement The olher
agencien invelved shovld prowvide
sisisiance with respect 10 heir arwas of
furndcuon and experuse Factors
relesen! o oblainiag ssnislance lrom
ober ageses include the applcable
slatyiomy avidenty. the Lme seguence o
which be agencies become lovolved
the magnitude of el levolvemest and
relatve expertae with respect 8 the
prejeci's ervivormental efecis.

Ln order 1o bring en environmentsl
susesamneni 1o 0 satislaciony conclusion
11 1s lugNly recommended et on lnitia)
scop.ng document be developed which
clearly delineates e area ond scope of
wors 10 be performed by each agency
within 8 gven e conslraiat

¢ For \bose areas in the
environmental assessmert where the
$iate cannot idenity o Siate agency
having sulficient experuse 1o adeguately
svaluate Lhe proposal o prepare an
sssesiment Whe State should have
provisions for ebtaining oviside
cossylting services 1= those inviances
whem non-governmenaial consuliants
are viilized procedures shouid be
estadlinhed 10 aveid conllict of interes!
corsinient witk State low and
sdminsirative procadures

Medica! consuliants recognized for
thew expertise in emergency medical
matiers such as the Oak Ridge and
Hanfesd National Ladorstones. relating
10 the irtake or uranium and is
¢ 1370018 thereo! associaied with
vranium gining and mlling should be
idestified and available to the Srone lor
advice and direst slance.

Dwing the budge! preparauon. the
Biate should allew for funding costs
incamed by the vee of consulianis. I
addition. ennsultants should be
svailable for any emergencies which
=e) oczuwr and lor which their eapertiss
voould be needed inmediately.

Famonne!

34 Peraonne! needed o e precesiing
ol i licanse spplicaon can oo
identified or rmmd according W3 e
fol'owing shills Techaical
Adminisizative. and Buppen.

8 Adminisvative personnal are those
pessans who will previde ialernal
PV dey, polity memoranda. reviews and
T adiral AN eI DRCEELATY 10 ABIWE
corpalion vl Uie licensing eruosn.
S.ppart personne! are Liose perons
vhe provide secretanal clencal
suprort legal and ladoratory services
Teshnicel personne e ose
(ndy dua's whe Bave the taining and

PS AGS

eapenience (rracaLen proieclion
PeseiaT 1o evalunie Lheengnenng
prgradolopee saley sipeiucie
viesium cencer veter Cumat
ingicetions 412 that 210 378 towal
prolessiona’ penon yean eHom
needed 1o procest 8 hew cotveslonal
o . licanse in o'y Leense OF A 00
rerewal 10 mee! the requremenis of
UWTRCA This ouzber waudes the
eflort for e envionmenial sasessmen!
and e in-plant safeny review 1l slso
incdudes e use of coraduany. Heap
Jeach applicalons may lake leos Gume
ard s evpecied lotahe 101018
prolessions! sall yean' efont
depending on the circumsiancas
encountered Curren! indicalions are
et e pessor yesrs efon for suppont
and lega! se~vices sboud be one
secretary for appronimaialy 2
ational mulls and W sl years for
leza! services for each poscaniesied muil
cese The impec! ot sovionmesial
manilonng laboreiory seppont services
i &f%eyult 1o ssumate bul sbould be
added into Lhe personne! rquiremeny.

1a sddition considersion should be
g en 10 vanous miscelianeous post-
licensing engeing scuvium including the
Issvance of minor amendaenls.
inepections. and environmen
quneilance itis asumated that bese
seurities mey require about 08 w0 3
pe-sen years eflort per licensed focilty
per yent. the lotier being e case lor o
majer facility. These ﬁpm do sot
insivde manpower for Tide | acuvitives
o INTRCA

b in evalvating Leease applications
(he State shall have sccess 1o necessary
trezialinies e g redoiopcal saleny,
Prdology geslogy and dan
consiaucion and operauon.

In addition 10 the parsonnel

val.fications listed ia the *Cuide for
E\ alvation of State Radistion Control
Programs.” Revigion 3. February 1. 1980,
the regulatony otafl involved in e
regsleicy process (Radiauon) should

have sdditone) Laining in Vranee Ml
Heald Pbysics and Eavwcumenial
Assesaments,

¢ Personne! o ayencivs other tban the
lead agency ore included u: these Wial
persos year numbery |f othe: agencies
ore counted i Wese nunber. thea it
shall be demonstraied o bese °
personne! will by avalebie on o revtine
and continuing besis to s degree
claimed o1 necessary lo successlully
comply wilh the requirements of

CA and these enteria. The

srangerneny for making such resources
availadle shall be documenied such 80
an interegency memorandum of
wnderstanding and confirmed by
budgelary cosl canten

Functons To Be Covered

35 The States shodld develep
procedures for Licenning inspection and
preparauon of environsental
disciieny

o Licersing

1) Licensing eva'vations or
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ariensmentyabovid el de i plant
redciopce salery arpecinin
©ccupctiore) o meatncied arees and
arvocsnenial lmpasiy i pepulevent
worimred e o Depad

(201 expested Gat e Sire will
review evalueie and provide
documentalos of Lete evalvahons
Dems wh cd shoud be evalusied aw

(o) Proposed acoviber

(o] Scope of proposed action

(¢ Spemific acuviLes 1o be conducied.

(d) Admuniemalve procedures

(e Faciury ovgasizator and
vedioiopzal salery reeporsibilines.
svihonUes and pemonnel
qvel hcalons

(h Liceciee audite and inspeclons

(g) Radiaton salety Dainung [ ograms
for workens

(v Racbauon safety program. coavol
and monilona

{i) Restncied ame marhings snd
accen convel

U) At existing mills review of
wontonng deis. exposue records.
licenset avdit and nspeciion recorde.
and olber records appleable to ensting
;s

) Environmenta! monitoning

(1) Emespency procedures,
rediologicel

{m) Produt! paniporiatior and

(r) S0 ang physical decommusnienang
procedyres oA Lhar talings

(¢) Luployee exposare cais and
bicassey programs

b Lrvirenmerie. Asscssment

(1) The environmenta! evalvation
shoud consist of o detaled and
documenied evaluation of the following
dlems

(o) Topograpby:

o) Ceolopy

{z) Mydroiog) and waier quality,

(d) Meworoof"

(¢) Background radiation.

(N Tailings relenon o) siem

(g) Intenim stabilization. recamalion
and $:1¢ Decommusionng Program.

(h) Radiological Dese Assesament:

(1) Source tenne

2) Eaposure paihwaey

(3) Dose commiument t¢ individuals

{4) Dose commiument 1o populations

t8) Evaluatior of rediological impacis
to the publit 1o include & delermination
of comphance with S1ate and Feders!
regulations and compansons with
bechground velves

(8] Occupational dose

(7) Reduniogical wmpact 1o biots other
then man

(8) Radiological monitoring programs.
pre-occupational and opers uonal

(1) Lmpacts 1o surface and
groundweter bot quality and quantity,

() Eovionmental elects of sccidents.

and

(k) Evaluston of lallings management
allernauses in lerme of reglalons

(2 The Sates areenzowaged 1o
esam e \be need 1o expand Wbe szope
of he assessmen! Wi olber areas dved
as

November 20 1988

POLICY STATEMENTS

(o) Leology:

(%) Lavironmenta’ effecta of siie
preparatan and lecilily cORITUCUCR 20
envonsmen! and bio'a

(¢) Environmenial affects of use and
diucharge of chemicals and hels and

(¢) Eeononve and socnl eflects

¢ /nipeciions

(1] At o maninan dlems which should
be wnipecied or included durinyg the
inspecucn of o uranium mill showd
edhere o the lleme eva'vaied in the in-
plan: salery review The prncipal items
recommended for tnepection ar.

(o) Adminsvation

(b) Ml ewevit, including any
addiions deletions or circuil changes:

|¢) Ascidents/Inndenty:

(d) Part 10 of equivelent requirements
of the State,

(¢) Action taken on previous findings:

(N A mill tow 1o determine
compliance wilh regulations. and icense
condivone.

(1) Toilings waste management in
accordance with regulations and hicanse
cond:vans (see NRC Reg Cuide 3211)

(*, Records.

(1) Respiraiom protection in
sccordance with license conditions o 10
CFR Part 20.

(/) Eifluent ané environmentai
monitoring

(k) Training programs.

(1) Transportauon and shippin

(m) Internal review and svdit Ey
manegemant

(n) Exit interview: ond

(o) Final writien report documenting
the resuiis of the inspection and findings
on each item.

(2) 'n addition, the inspecior sheuld

tform the following

(a) Independent surveys and
sampling

(3) Additional ‘mdamo is conteined
in apprepriste NRC requlatory and
inspeciion guides. A complele
1 repechion s hould be per ormed ot least
one pei yoor.

¢ gp"jr.mlbuc Review

(1) In addition 1o the reporung
n‘umum required by the reguletions
of license conditions. the licensee will
submil in wriung to the regulatery
sgency within 80 days afier Janvary 3
and July 1 of each yeor, reports
specifying the quantity of sach of the
principal radionvehdes released 0
wnresincied areas in liquid and In
gasecus effivents during the previous six
months of operauon This dete shal be
reported (n 8 manner tha! will permil the
regulatory agency 1o confum the
petenual annual radistion doses 1o the

wblie ’
¥ {2) AL dota bom the rodi cal and
non-rediological environmen
gonilonng program wil also be
subouiied for Bhe same Lume periods and
Legquency Thedals will be reported
o pannet that will a'low e regulatory
agency 1o conform the dose lo receplons

PS AG 6

Instumentotion

36 The State should bave ovalable
boih Neld and laboralony
insumentation slTicien! 1o enswre the
liensee's conwo! of matenals and to
veldate he Licenser s Medsureminia

s The State will submit ite Lat of
instrumentauon to the NRC for mview.
Arargenenis should be made for
calit-ating such equipment

b Laloraiory:type instrumeniation
should be avaiable in o Siate agency ot
throvgh o commercia! senice w b bas
the capability for quantitauve and
quelitabve aralysis of radionuchides
ssenziated wilh natura!l wanium and i
decay chain pamenly U234 Ra 226
THh-320 Pb-210. and Ra-222 in 8 vanely
of sample media such a9 will be
encouniered rom an environmenial
sampling program.

Aralisis and date reducuon lrom
ladoratory analytical facilities shouid be
sva.able 16 the licensing and inspection
svihorities in o umely manner
Normally. the data should be available
within 30 days of submitial Siate
scceptability of guality esswance (QA)
prog:ams should aise estoblisbed for
(he analylical laborstonies

¢ Arrangements &
completzd se Dat o large number of
mn{m in o variety of sample media
resulling from o sajor actident ean be
analyzed in @ Ume frame that will sllow
‘mo?y decisions 1o be made regarding
public heatth and salety.

d Arrangements should be made to

rucipate in the Environmenta!

olection Arnq quality sssurancs
program lor laborsion) performancs.
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STATE AGREEMENTS PROGRAM
DIVISION 1

Interna) Procedures

Feliey 8.7 « Criteria for Compatibilisy

Determinations

Backoround

Section 274d,(2) of the Atomic Enerjy Act of 1954, as amended,
requires that before entering into an agreement with any State, the
Cormission shall make a determination that the State's program is
compatible with the Commissfon's program. Section 274g. authorizes
ancd cirects the Comission to cooperate with the States in the
formulation of standards to assure that State and Commission
programs will be coordinated and compatible, Sestion 274j(1)
requires that the Commission periodicelly review such agreements
anc actions taken under the agreements to ensure compliance with
Section 274, Sections 2746(2? and 274g. are the on1¥ sections of
the Act that address the concept of compatibility., It should be
noted that both sections refer to the compar‘bility of "programs.”
It 15 evident that Congress Intended that the Commission address
more than just reguletions in 1ts review, and since the earliest
days of the State Airoemonts Program the Commission has used the
term “compatibility” {n relation to not only regulations, but alse
to such pro?ram areas as licensing and compliance. This procedure,
however, will address compatibility only as 1t affects regulations.

The Commission has never formally defined compatibility or provided
more then minimal guidance as to how the term should be
fnterpreted. The basic objective has been to achieve uniformity
among the various rogu1atory programs to the maximum extent
practicable recognizing that the States must be allowed some
flexibilfty to accommodate local conditions, With regard to
regulations, 1t has been more or less understood that certain
regulations such as 10 CFR Part 20 were considered to be “matters
of compatibility® and that States were required to have regulations
that had essentially fdentical language. With respect to other
parts of the regulations 1t was less clear what requirements were
considered "matters of compnt1bi11t{' and why. In 1961, the
Commission published criteria for the guidance of States and the
Commission relating to the discontinuance of Commission authority
under the terms of the agreement., The criteria require that "The
State regulatory program shall sdopt a set of standards for
protection against radfatfon... It 1s important to strive for
uniformity 1n technical definitions and terminology, particularly
¢s related to such things as units of measurement and radiation
dose. There shall be uniformity on maximum permissible doses and
levels of radfation and concentrations of radicactivity, as fixed
by Part 20 of the [Commission] reculations based on officially
approved radiation protection ?uides.' However, questions remain
8s to how precisely State regulations must reflect NRC regulations.

1/2%/84
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In addition, NRC has always encouraged uniformity in regulations
other than those 19sted abdbove, but no specific guidance has been
provided.

It should be noted that the Uranfum Mi11 Tailinos Radiation Control
Ast eng the welear weste Poiicy Act reguie Agree 208 3%etol 1t
well as NRC to incorporate certain elements in their regulatory
programs (e.g., environmental assessments, land ownership,
financial assurances). These requirements have been appropriately
included in the categorization,

In 1ight of the above, this procedure establiishes criteria for
better defining compatibility and determining the cegree te which
States regulations must show uniformity with Commission
regulations,

Rule Categorization

Historically, the notion of degrees of compatibility has always
been implicit in compatibility determinations. This notion,
however, iias never been given substance,in the form of policies or
procedures., Under this procedure pertinent NRC rules ore
categorized according to the degree of uniformity necessary between
NRC and Agreement State requirements. Four categories are
established as follows:

Division 1 Rules

There are certafn provisions 1n NRC regulations that States must
adopt, essentially verbatim, fnto their regulaticns. These
provisions include those that form the basic language of radfation
protection essentfal for effective communication between regulatory
sgencies and the regulated communit{. These provisions have been
formulated and agreed to by mational and internationa)
organizations, from consensus standards followed by industry and
jovernment, They include technical definitions such as "curie,”
dose,” and "rad," radifation protection standards such as
occupational exposure 1imits, effluent release 1imits, and lega)
definitions such as for "byproduct material,” “restricted area® and
"occupational dose." These provisions are so basic to the
regulatory programs that their modification by a State would result
in numerous and difficult problems including interference in
fnterstate commerce. These provisions are collectively referred to
as Divisfon 1 ryles and Agreement States are required to adopt
essentially fdentical provisions.

Division 2 Rules

There are other provisions in NRC regulations that address basic
principles of radiation safety and "?ulatory functions. Such
principles include generally applica.le safety requirements such as
personnel monitoring and ALARA, and procedural requirements such as
detailed in Part 15, While States must address such principles in
their regulations, the States may adopt requirements "0;725/84
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restrictive than NRC rules, The use of language 1dentica’ to that
fn NRC rules {5 not necessary provided the underlying principles
ere the same, For example, 10 CFR 19,11 addresses the posting of
certain notfces to workers, While we belfeve that 1t 1s important
thet Agreement State 11censees be required to make availabdle to
LWorkers certain Jericents, tip =zrrer, Ytc2t’or and tice
constraints under which they are posted may differ somewhat from
the corresponding NRC provisions. Local circumstances may Jdictate
moere stringent requirements than those of 15.11. Other rules that
would be fncluded {n this category {nclude basic procedural
requirements necessary for 1icensing, fnspection authority,
fncident reporting, and rediation sefety requirements for
industrial radfographers. Such provisions are designated Division
2 ryles,

Division 3 Ryles

There are a great number of provisions 1n NRC reguletions which
would be appropriate for Agreement States to adopt, but which do
not require any degree of uniformity between NRC and States rules.
For example, NRC has found group medical licensing to be an
improved method of 1icensing the medical uses of radionuclides.
States utilizing a different procedure in Ticensing medical uses of
radionucii.es would not be hindering interstate commerce or
deviating in any manner from basic radiation protection standards
or procedures, Such rules, some of which relate to areas which are
strictly matters between the regulatory a?ency and the regulated
comunity within its jurisdiction are designated Division 3 rules.
Such rules include administrative requirements as wel) es technical
criteria which the agency feels the licensee must address in order
to meet the basic radiation standards. In all cases, States are
encouraged to adopt the regulatory approach taken by NRC 1n such
rules, but are not required to do so.

Division 4 Ru1gs

There are certain ro?ulatory functions which are reserved to NRC
pursuant to the Atomic Energy Act and 10 CFR Part 150. Rules
port01n1n? to these areas are designated Division 4 rules. Such
rules include those concerning reactor regulation, distribution of
consumer products, oxgorts and imports, and high Tevel waste
disposal. State regulatfons should not address these aress.

Listing of Pertinent NRC Rules

Attached as Appendix A of this procedure 1s a Tisting of aN
ertinent NRC rules (Parts 19, 20, 30, 31, 32, 33, 3 , 35, 40, 61,
0, 71, and 150) by compatibility type. The corresponding section

of the Sugoested State Regulations can be found 1in Internal

Procedure A.2.
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APPENDIX A

CATEGORIZATION OF KRC RULES
BY COMPATIBILITY TYPE

Division 1 Ryules

Definitions (Exceptions = Act, Commission, 1icense)

Definftions (Exceptions - Act, Commission, Gov't Agency,
Ticense)

Units of radiation dose

Units of radicactivity

Dose 1imits

Prior dose

Concentrations 1n restricted areas
Exposure of minors

Levels in unrestricted aress
Radiosctivity in effluents

Caution signs, ete., except (¢)(8)a(7)
Notifications of Incidents

Rppendix B and Appendix C

Definitions (Exceptions = Act, Cormission, Bov't ﬁgency.

license, production facility, utilization facility
Specific axemptions

Contractor exemptiens

Exempt concentratien

Exempt items

Sc-46 resing exempiion

Exempt quantities

Seif-Tuminous products

Gas and gerosol detectors

Exempt concentrations schedule

Exempt quentities sehedule

Cersain devicas and equipment

Definitions

Definftions (Exceptions - Act, Commission, Gev't Ageney,
Pharmscist, physieian)

DOE & NRC contractor exemptions

Unimportant quantities

Specific exemptions

Sma1l quantities of source material

Definitions (Exceptions - Commission, Director, Gov't Agency)
Protection of general population

Waste classification

Definitions (Exceptions = Act,Atomic ¥eapon, Commission,
Common defense and security, Gov't Agency)

DOE & NRC contractor exempiions

Specific exemptions ,
Cefinitions (those relsting to materials transportation)
Transportation of 1icensed materia)

Exeptions for low-level materials

B Es B B ~3

et e OO o
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Appendix A

Definftions (b), (¢), (g), (1), ane (3)
Critical mass

heciprocity

. L

-
' et -

Ryles

Posting of Notices

Instructions to Horkers

Notifications

Presence of worker representatives
Consultation with workers

Requests for inspection

Inspection net warranted

ALARA

Bicassay Services

Surveys

Parsonne! Monitoring

(¢)(6) and (7) 500 rem/hr rule

Picking up, receiving, and opening packages
Storage & control 1n unrestricted areas
Waste Disposal - General Requirements
Approvel of disposal procedures

Sewage disposal

Trangfer for dispesal

Reports of Theft or loss

Reports of overexposures

H0ﬂ1tor1ng Reports on termination

Appendix

Activities requiring license

Carrier Exemption

Types of Licenses

Application for gspecific iecense

General requirements

Terms & Conditions

Transfer of byproduct materia)

Tritium reports (to be deleted)

Certain measuring, gauging end contrel14ing devices
Installation of GL gauges

Luminous safety devices fer use in eirecraft
Intreduction of exempt coneentrations
HMaterial transfer Peports

Prohibition of introduction

Manufacture of GL gauges

Hanufacture of GL gauges

Transfer repores < GL gauges

Manufacture of Tuminous safety devices
Labeling of Tuminous safety devices

QA = Tuminous safety devices

Transfer reports = luminous safety devices
Manufacture of Am-241 reference sources
Labeling of Am-241 sources

Leak testing of Am-241 sources

Manufacture of Sr-90 fce detection devices

125 /84




32,

32

3.
3.
32,
3.
32.
32.
32,
32,
34,
34,

34
34

34
34
34

34

40
&0
40
40

40
40
40
40
a0

62
70
71
4
73
101
102
103
110
2
1

2l
34,

a2

23
36,
34,

24
25
e6

27
.28
34,
34,
34,
34,
43
Part 34
.28
A2
.20
.26
40.31(f)
¢ (h)
.32
.34
39

3
32
33
41

4]
851

40.65

. Part 40
6l

61
6l
6l
61
61
61
6l
6l
61
él
€l
61
6l
6l

.3

10
Al
A2
13
A4
.15
023
.24
27
48
9
.30
31
.40

QA - fce detection devices

Manyfacture of Medica) GL materia)
Manufacture of 1n vitro kits

Manufacture of radiopharmaceuticals
Manufacture of generators and reagent kits

rienufacture of sources for redical e

Schedule 8 - tests for luminous safety devices
Schedule C - tests for Am-24] sources
Schedule D - rests for Sr-90 fce detection devicss
Sempling procedures

Definition

Specific 1icenses for radiography
Levels of radiation

Locking of devices

Storage precautions

Survey Instruments

Leak testing, etc.

Quarterly inventory

Utilization logs

Inspection and maintenance

Training

Optrlt1n? and emergency procedures
Personnel Monitoring

Security

Surveys

Appendix A

Inactive tatlings sites

Carrier exemptions

Types of 1icenses

GL - possession & storage of tailings

License for source material milling
General requirements
Manufacture of depleted uranium products for GL
Manufacture of depleted uranium products for GL
Terms and Conditions
Transfer of source material
Effluent monitoring
Appendix A
License required
Content of application
General {nformation
Specific Technical information
Technical analyses

Institutioral information

Financial information

tandards for issuance
Conditions of licenses
Application for renewal or closure
Contents of application for closure
Post-closure observation
Transfer
Termination
Ceneral requirement

125/84
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1.82
1,83
1,44
1.%50

51

i.82

71

.83
54
%1
.57
59
.61
.62
83
.81
.82
B ¥ |
18
.23(a)
.39
42
b,
13
14
16
.81
.85
.87
.88

8s

150,31
150,32

Protection of 1ndividuels from intrusion
Protection of fndividyals furing operstions
Stability of site after closure
Site suitabil{ty requirements

Site design

Feci™fty cperesion and site ¢lozo=s
Environmental monitering

Alternetive requirements

Waste characteristics

Labeling

Institutiona! requirements

Applicant qualifications

Funding for closure and stabilfzation
Financial sssurances ;
Tests at disposal facilities
Commission {nspections

Cerrier exemption

Types of 1icenses

Requirements for approval

Manufacture of Py calibration sources
Transfer of SKM

GL for KRC appreved gacka es
Previously approved ybe B packages
GL: DOT centainers
GL: foreign approved packages

Operating controls and procedurgs

Preliminary determinations

Routine determinations (except fiss11e related)
Air transport of By

Opening instructions

UMTRCA

UMTRCA

Division 3 Rules

19
18
19
19
19
18
19

A
2

8

.20

.30

31

19.32
0.1
0.2

20,

20
20
20
0

20,

20
20

6

¥

107
.204
206
308
. 306
401

Purpose

Scope

Interpretations
Communications

Employee protection
Yiolations

Applicetions for exemptions
Discriminaticn prohibited
(8) & (b) Purpose

Scope

Interpretations
Communications

Medica) diagnosis & therapy
Pos § exceptions
Instruction of personne!
Disposal by incineration
Biomedical waste rule
Records

1/25/84




Personnel Monitoring reports
Notifications and Reports to Individuals
Aoplications for exemptions
hcditional Reguirements

Vioiations

FurpOse L %:e%g

Resolution of conflict
Interpretations

Communications

Employee protection

Expiration of l{censes

Applications for renewa)
Applications for amendment
Commission Action to renew or amend
Records

Inspections

Tests

Modification and revocation of licenses
Withholding of byproduct material
Violations

Purpose and Scope

Terms and conditions

Am-24] reference sources

GL to own material

Sr-90 1ce detection devices
Inevitro GL !

Purpose and scope

Purpose and scope

Broad license requirements

Broad 1icense requirements

Broad 1icense requirements

Broad license requirements

Broad license requirements

Broad 1icense requiremehts

Broad 1icense requirements
Schedule A

Purpose and scope

Applications for specific 1icenses
Permanent radfographic fnstallations
Postin?

Supervision of radiographer's assistants
Applications for exemptions
Purpose and scope

Medical 1icense requirement
Definftion of "Muman Use"
Definition of “physician®
Application form

Licenses for human use

Licenses for individual physician's
Human use of sources

Group medical Ticensing -
Teletherapy calibrations
Teletherapy spot-checks

Instrument calibration \ —

K-§
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38,24 Quelified expert

38.25 Teletherapy room monitor
35,68 S«year inspection and servicing
35,27 Records

35,31 Medice) GL

g 3% b viseaminisiretion reportirg
35.42 Misacministration reporting
35.43 Misadministration reporting
35,44 Misadministration reporting
35,45 Mispdministration reporting
35.100 Medical Groups

40.1 Purpose

40,2 Scope

40.3 License requirements
40.% Communications

a0.6 Interpretations

40.7 Employee protection

40,21 GL- title to source material

40,2% GL- depleted yranium

40,31 (a)-(eg. (g) epplications for specific licenses
40.42 Expiration

40.43 Renewal of licenses

40,44 Anendment of licenses

40,45 Commission action to renew or amend
40,46 Inalienability

40,61 ' Records

40,62 Inspections

40,63 Tests

40,64 Reports

40.71 Modification, etc.

40,81 Viclations

6l.1 Purpose and scope
6l.4 Communications

61.5 Interpretations
61.6 Exemptions

61.7 Concepts

61.9 Employee protection

61.20 Filing application
61.21 Repetition . ,
61.22 Updating of application
61.25 Changes

61.26 Amendment of 1icense
61.80 Maintenance of records
61.83 Violations

70,1 Purpose

70.2 Scope

70.3 License requirements

70.8 Communications

70.6 Interpretations

70.7 Employee protection

70.19 CL for plutonium reference source

70,200 "TTGL to own SAM
70.21 Filing Applications
70.22 (ahv¢0),(¢),(d),(e) Contents of applications
1/25/84



70.3) Issuance of 1icenses
0.32 Congitions of 1icenses (Except statements strictly applicadle
to strategic quantities of SAM)
70.33 Rerewa] of licenses
70,34 Amendment of 1icenses
c 0.8 Corefssion A24'z: o renew Oor amend
70,36 Inalfenadildty

10.37 Disclaimer of warranties
"0.4] Authorized use of SNM
70.85 Inspections

70.56 Tests

70.61 Modification and revocation
70.71 Violations

71.0 Purpose and scope

71.1 Communications

W Interpretations

71.3 Requirement for license
71.7 Specific exemptions

71.9 Exemption of physicians
71.81 Records

71.983 Inspection and tests
71.9% Reports

71.989 Violations

71.10171,137 QA

150.1 Purpose

180.2 Scope

150.4 Communications
150.% Interpretations
150,30 Violations

Division & Rules

32.14 Manufacture of exempt {tems
32.1% QA « exempt {tems
32.16 Transfer reports - exempt {tems
32.17 Manufacture of Sc-46 resins
32.18 Manufacture of exempt quantities
32.19 Conditions of 11censes - exempt quantities
32.20 Transfer reports - exempt quantities
32,22 Manufacture of self-luminous products
32.23 Safety criteria - self-iuminous products
32.24 Table of organ doses - sei‘-luminous products
32,28 Transfer »eports - self-luminous products
32.2% Manufacture of gas and serosel detectors
32.27 Safety criterfa - gas and aerosol detectors
32,28 Table of organ doses - gas and aeroso! detectors
32.29 Transfer repurts - gas and aerosol detectors
32.40 Schedule A
€l.8 Reporting: OM} appreval
61.16 Other informaticn
€1.58 Alternative requ:-ements
£1.70 Scope
61.71 State and Tribal consultaticn
61.72 Filing of proposals

1/25/84
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€1.73
70.13
70,132
70.20»
70.20
70.23(b)
70,24
70.44
70.51
70.82
70,53
70,54
70,57
70,58
70.59
70,62

Comission approval
00D

Forefgn afrcraft

Strategic quantities of SNM
Carriers of SNM ' g
(Fialg) o (R) o {17 (3)0ik) ard (1)

Requirements for approval = Py processing

Criticality

Creditor re?u1ations

Material balance, etc.

Reports of criticality

Material status reports
Transfer reports

Measurement control program
Nuclear material controls
Effluent monitoring

Suspension and cperation in war

71,18 = 71,24 Fissile materia)
71,31 « 71.77 NRC package approvals

71.83
150.7
150.10
150,14
150.15%
150.1%2
150,16
150,17
150.17a
150,18
150.21

Assumptions eunknown properties
Persons 1n offshore waters
Persons exempt

Physical Protection

Persons not exempt

Continued Commission authority
Material transfer reports
Material transfer reports
US/IAER Safeguards requirements
Tritium reports

SNM by atfrcraft

A-8
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Appendix D

Questions for State snd-t-iecensee Views
on Agreement State Compatibility

1. How do you define "compatibility" of radiation control regulations?

2. Do you believe State regulatory requirements that are matters of
compatibility should be identical to NRC regulations? Why or why not?

3. Can you provide an example where regulations are required to be identical
and you believe they don’t need to be identical?

4. Do you think NRC is attempting to go beyond what is authorized by the
Atomic Energy Act regarding the matter of compatibility? If so, explain.

5. Should compatibility be applicable solely to regulations or should it be
applied to the entire Agreement State Program? Why or why not?

6. A number of States are not compatible. What is your view of the reasons
for this non-compatibility?

7. Do you believe NRC has appropriately categorized its rules for
compatibility? Why or why not?

8. Do you believe the number of rules in any of the categories is too
numerous or about right for comprehensive coverage? Explain.

9. Are there any areas of compatibility that are particular troublesome to
your state’s radiation control program? Explain

10. Are there any improvements you could suggest for compatibility
requirements?

11. Generally, is the 3-year time period allowed for adoption of
compatibility requirements adequate?

12. Are there any legislative impediments to the three years allowed to adopt
compatibility requirements? [f yes, what are they?

13. Do you believe there is adequate opportunity for States’ input in
determining which rules should be matters of compatibility?

i4. Should NRC develop exception criteria for a State not adopting a rule
deemed a matter of compatibility if the State requests such an exemption
and can justify the request?

15. Do you find the Suggested State Regulations (SSR) to be helpful? If not,
why?

16. Do you have any other comments you would like to share on the matter of
compatibility?



Appendix E
INDIVIDUAL STATE RESPON TIONNAIR

Question 1: How do you define “"compatibility" of radiation control
regulations?

State 1: Licensees going from one jurisdiction to another would deal with
no gross difference in basic health physics programs.

Regulations may be the same, but implementation could be
different; NRC has focussed on regulations rather than

implementation (e.g. Radiation Dosimeter-compatibility for States
vs. License conditions)

State 2: Having same intent, but not identical; can be more restrictive.

State 3: Essential consistency without being identical; administrative and
procedural matters can differ except 274, 0; have a system to make
things work, but not a specific requirement.

States more stringent

- Medical lTicense instruments by general license provisions would
not be permitted today

- Disposal and BRC

LLW problem. States are responsible for sites; NRC help is 0K,

but not unless States ask. States are adequately protecting the
public.

- There should be BRC rule but politically NRC should not fight.
NRC will lose with Congress and public.

State 5: NRC nas nickel/dime concern with State regulations for limited
agreements; we've been burned by the 1 mrem regulation.
Agreements State Programs have to meet the minimum standard to
protect public health and safety as does NRC program. However,
compatibility does not mean identical. Compatibility has two
aspects: 1) program compatibility which is the basis of the
policy and there is 2) regulation compatibility which is an
internal procedure which is shakier in terms of whether it is
legal. Procedures are not consistent with what the policy
statement says on LLW. NRC’s fixation on definitions is crazy.
Certain parts of regulations need to be Division or Category I
(e.g., Radiation Standards, Waste Classification, interstate

commerce items). Do not need a whole lot of regulations in
Division I.




State

State

State

State

State

State

State

State

State

State
State

11:

14:

15:
16:

State regulations have the same or similar appiication and
interpretation even though the language may be !iV€erent.

For example, need regulations that require surety, but not
specific surety requirements, all states will have slightly
different programs per their legislative requirements. Need
performance standards and states decide how to get there. If
states end up in conflict with NRC, then everyone looks bad.

Suppose to be identical in Category I, concept the same but can be
more restrictive in Category II; Category III is optional.

Regulations that exist in harmony and are equally effective in
protecting public health & safety and environment - an equivalent
regulatory program.

Follows the basic character and philosophy of NR® regulations; may
not use the same means, but overall protective 2.tion is the same.
Safety numbers (exposure limit) must be met, but states can be
lower if justified. Interstate commerce must not be interfered
with. Even some parts of 10 CFR Part 20 may not need to be
identical and can be justified.

Based on same radiation protection standards using same limits for
release, and exposure which allows individuals to move from one
jurisdiction to another w/out encountering substantially different
requirements.

Having same general intent of the law but not necessarily
identical. Husband and wife are compatible but they don’t look
alike.

Fairly alike to avoid a mishmash that would result in different
regulations among states and states different from NRC
regulations.

Regulations that are similar, so that uniform enforcement and
control of licensees who have operators are applicable to both
sets of regulations.

State regulations should match NRC’'s regulations in 10 CFR’s.

Capable of living or performing in harmonious, consistent or
congenial combination; capable of efficient integration-- far from
identical.



Question 2: Do you believe State regulatory requirements thii are matters of
compatibility should be identical to NRC regulations? Why or why not?

State
State

State

State

State
State

State

State

State
State

State

10:
111

12

Should not always have to be identical.

No, can be identical, but not required. Identical items should be
dose reauirements and waste disposal.

No. Radiation standards have to be at least as restrictive as
NRC, but States should be allowed to be more restrictive. Three
areas chould have a high degree of uniformity but do not have to
be identical: (1) radiation standards, (2) products of interstate
commerce, and (3) mobile people (radiographer: and well-loggers).

Should “compatible" be replaced with "identical"? There is Tot of
merit in making regulations identical. If compatible, States need
room to slosh around but this could cause interstate commerce
problems. Either make regulations compatibie or identical. Don’t
make it sound like we have a choice when we don’t. Radiation
standards need to be identical.

No, State legislation may require differrnces

Need basic criteria for compatibility. In some cases "the number"
for release limits and doses should be identical; in others it
should be close enough. NRC and States should decide together,
not individually.

Yes for Category I regulations. Some proposed rules may not need
to be 1dentical (e.g., accelerator regulation).

Some regulations should be identical - those involving dose limits
and items that cross state boundaries. Others should be more
flexible if they give the same level of protection. Radiation
Dose levels, emission standards, posting and labeling should be
identical and uniform. An example where differences should be
allowed is the 6-month instrument survey. For industrial
radiography meters which is needed less frequently because of
better meters available.

See response to Ql.

Yes and no. Some standards should be identical, while others
should not be identical. States regulations cover other areas,
while NRC focusses primarily on power reactors and certain
radiation standards. States have more comprehensive radiation
regulation program. 10 CFR parts 34 and 35 should not have to be
identical and portions of Part 20 are not good for x-ray machines.
See also response to Q6.

No. Some State legislation makes it difficult to be identical.
3



State 13:

State 14:
State 15;:

State 16:

States should be able to have more restrictive regulations. State
laws may require something that is not identical.

State statutes impede word-for-word identicality.

No. State regulations should be aimed at the same goal or
standard as NRC but could be more stringent because states have
nuclear industry other than those NRC has.

No, should have only same goai. Only two regulatory categories
should be identical (and States should not have less of a standard
on): (1) basic health protection standards and exposure limits;
and (2) interstate commerce items. States should be allowed to
have more stringent standards; e.g., PL 95-604 on uranium tailings
requires that standards shall be adopted by States for protection
of public health and safety, and environment from hazards
associated with materials which are equivalent to the extent
practicable or more stringent.



Question 3: Can you provide an example where re ulations are required to be
identical and you believe they don’t need to be identical?

State 1: Glass frit should be dropped out of regulations since it has no
public health and safety implications.

State 2: part 61, Part N on soil contamination only. There should be
another class of waste in addition to NRC's A, B, and C (water,
air)

State 3: 1 mrem for waste site and medical misadministration (less
stringent by not requiring diagnostic misadministration reporting
to NRC).

State 6: NRC regulations requiring well logging sealed source puncture test

to be performed with a "one-gram hammer:" something else would
have made better sense - this is an NRC regulation error.

State 8: None currently on the books.

State 14: Administration rule and bankruptcy requirements should be
identical.




Question 4: Do you think NRC is attempting to go beyond what is authorized by
the Atomic Energy Act (AEA) regarding the matter of compatibility? If so,
explain,

State 1: Mindset of words is the same, yet implementation is different
among States.

State 2: Yes, NRC believes that States will not have regulations unless
they are made matters of compatibility.

State 3: Yes, before agreement state status you have to be adequate and
compatible, yet afterwards a state need only be adequate. If
compatibility is getting so stringent that everything States do
have to be identical to NRC, then the policy is being abused. Non-
compatibility shouldn’t matter because State programs still
protect the public.

State 5: Yes - AEA’s intent is that the State’s program protects public
health and safety the way a comparable program in NRC does. Using
compatibility to "force" BRC is not AEA intent.

State 6: Yes - need input from States before NRC decides which regulations
should be matters of compatibility.

State 8: Don’t know. Rules of general safety need to be compatibleybut how
to carry this out can vary as long as objective or concept of rule
is accomplished.

State 9: Yes. There are no clear criteria for determining compatibility.
A1l rules should be compatible, but only some need to be
identical. Section 274 of AEA requires NRC to cooperate with
States in developing standards to make sure programs are
coordinated and compatible.

State 10: Yes. After an agreement is approved by NRC, States are not
required to be compatible, just adequate per the AEA. States
should be allowed to change with justification.

State 11: Need agreement on procedure for determining which regulations are
matters of compatibility. Used to have well-defined guidelines
for determining compatibility. Feel these have been misplaced.
Both NRC and States should decide on compatibility items together.
NRC should listen to States.

State 12: Maybe, if NRC's intent is to make all States have programs
identical to NRC.

State 13: No.



State 14:

State 15:

State 16:

Yes. NRC feels States should have identical programs, not that
health and safety is 2ffected.

Yes. What was required for compatidility at beginning of an
agreement should be sufficient Act doesn’t say "plus all changes
in the future."

Agreements themselves state that NRC is to use its best effort to
cooperate with States in the formulation of standards and
programs. Sanding Advance Notices of Proposed Rulemaking and
draft regulations to States for comment is not using best efforts
- need State representatives before NRC authorship becomes set and
no changes are likely.



Question 5: Shou'd compatibility be applicable solely te regulations or
shouid i¢ be applied to the entire Agreement State Program? Why or why not?

State 1: Look at implementation of regulations not just if the regulations
are the same. Programs can be compatible even though regulations
are not the same.

State 2: Whole program, not just regulations.
State 3: Apply to most aspects including mobile people invoived in ASNT.
State 4: Probably the whole program.

State 5: Should look at compatibility of program and regulations. See
response to Ql.

State 6: Regulations only. Operational elements of the program are a matter
of State rights. Unless State programs are grossly inadequate,
matters of compatibility should be revised or dropped.

State 8: Only regulations. Don’t require States to pattern their
organizations after NRC's organizations.

State 9: Compatibility should apply to both. Inspection requirements
should be compatible to lend the same level of protection among
States and NRC.

State 10: Apply to entire program and this should be applicable to NRC as
well. Compatibility is a two-way street between NRC and States.

State 11: No agreement on this item. Program should be somewhat compatible
for "1ike" things. Some regulations should be compatible so that
individuals moving among jurisdictions should not encounter vast
differences on every detail of Agreement State Program
requirements.

State 12: Apply compatibility to entire program as long as compatibility
does not mean identical.



State 13:

State 14:

State 15:

Regulations should be compatible and then NRC should look at
State’s program to assure appropriate capability and whether
programlis compatible with NRC's program to regulate similar
materials.

Regulations only. States are responsible for their programs and
don’t need big brother. Could be problems with state
Administration providing for programs without compatible
regulations.

Lawyers don’t understand ALARA; if there are no firm standards or
"numbers", how can companies be in violation of standards/
regulations? Commerce may be impeded with "moveable" standards.
Detection of contamination relies on state-of-art for
detectibility.



Question 6:

A nurher of States are not compatible. Mhat is your view of the

reasons for this nun-compatibility?

State |:

State 2:

State

State

Compatibility regulations viewed by states as not necessary.

Budget (staff) reasons. NRC should be looking at entire program
looking at more than just the regulations for compatibility.

Probably a matter of timing, not sure.

Too many regulations that are matters of mpatibility. Also,
some States want to do better so regulat: ns may differ. Own
political pressures in States impact on t ming for adopting
regulations quickly,

Glass frit exemption not being dropped from NRC regulations even
though it is unlikely that States would use the exemption.
Possible inconsistencies among Regions on compatibility decisions.

(State) has been compatible most of the time. Incompatibility
helps the radiation control program get support from State
government., Funding and staffing problems tend to be at the base
of non-compatibility. NRC Shouldn’t hammer States that are not
compatible because that is not good for a partner relationship.
OSHA inspector-type mentality is not helpful.

Staffing problems, delays in SSR’s, unclear 1ist of all compatible
items (not knowing exactly what needs tu be changed).

Regulations have no impact (e.g., industrial radiographer must be
observed every 1-3 months by State to continue working. 1If a
State only has 1 radiographer, there i3 not much push/support for
putting in this requirement in State regulations. Concerning

glass frit - what difference does it make whether States adopt or
not?

By the time SSR comes out, States should have 3 years to adopt,
not 3 years from the time NRC makes rule final.

Political environment (e.g., medical misadministration: States
weren’'t told up front it would be a compatibility item).




Don't know since NRC doesn’t identify to all States those that are
not compatible. Resources are i problem, I..4 States don’'t agree
with certain regulations being matters of compatibility, so they
are not adopted.

Resources.

Must not have adequate support (from within the State’s
government ) .

Poor communication with NRC which is unaware of State problems,




estion 7: Do you believe MRC has appropriately categorized its rules for
compatibility? Why or why not?

No - need development of compatibility criteria.

Probably yes.

Categories are fair, but application needs improvement. 1If a
requirement 1s not applicable, State should not be found
deficient,

Some OK (e.g., Radiation Standards).

Need criteria for compatibility.

Need compatibility criteria. If objective is to protect public
health and safety, then there are probably toco many Division |
rules. I1f the purpose of NRC is to make States identical, then
there are not enough Divisior [ ruvles.

Don’t know what the rules are for compatibility. Some are
inappropriate for compatibility Category/Division 1 (e.g., Well-
logging requirements using survey meter which was the only one

available at the time that the requirement was levied; now
obsolete).

Yes.

No.

Seems like gll new regulations/requirements are being made matters
of compatibility.




Question 8: Do you believe the number of rules in any of the categories is
too numerous or about right for comprehensive coverage? Explain,

Too many identical ones.

Seems about right.

Too nit-picky to get all states to follow suite (e.g., medical
rule).

See response to Ql.
Too many in Division 1.

Too many in Division 1; NRC erroneously includes items other than
basic standards (e.g., Part 40 basic philosophy) in Division 1.

“Thickness" or 111s of regulations have gotten out of hand.

Distribution OK, NRC has not gone overboard,

LLW regulations are out of control. NRC regul:*ions in Division I

come down from NRC's Commission without listening to State
problems.

Too many seem to be in Division 1.




Question 9:

Are there any areas of compatibility that are particular

troublesome to your state's radiation control program? Exprain?

Timing cen be a problem for adopting regulations because of
internal "legal bureaucracy".

Keering up with all the requirements (not just rules) is becoming
s groblem.

Applyina BRC to waste, ASNT, and medical misadministrations.

Program review differences have surfaced between regional and
headquarters staff - need to coordinate better within NRC,

Definition of compatibility; some rules seem toc have no reason for
being compatible.

Industrial radiographers using 3rd party testing (ASNT) potential
problem. Really czlf-testing because company getting tested hire-
the tester. Stuices may be forced to accept ASNT certification of

radiographers from another State. Would have preferred State and
NRC testing.

Items defined compatible without adequate justification. Time

limits for adopting regulations hard due to small numbers of
experienced staff.

None are troublesome.
Yes - those requiring statute changes.

The way some st-tes are organized and have to promulgate their
regulations might introduce a rift in achieving compatibility.
For example LLW is outside of State Radiation Control Program so
no pressure can be applied by Radiation Control managers to get
LLW regulations drafted. This can result in non-compatibility.
Never before has the rationale for certain regulations been
questioned, but this is changing. Attorney General, and the
Interstate Commerce ommission will 1ikely pay more attention.




Question 10: Are there any improvements you could suggest for compatibility
requirements?

State 1:

State 2:

State 3:

State 6:

State 7:

State 8:
State 9:
State 10:

State 11:

Suggest that a group of NRC and States look at ground rules for
compatibility. Then have an ad hoc group look at individual rules
to determine if they should be matters of compatibility.

- Should develop explicit criteria for determining what rules need
to be matters of compatibility.

. Favor uniformity similar to CRCPD criteria for a Licensing State
Concept

. 1f a State is compatible with NRC, other States know what is
going on in each State and are confident in the level of
protection provided by those states.

. States should be involved in developing compatibility criteria
with NRC

- Involve States in compatibility determination on a rule-by-rule
basis

- Like public involvement;States invelved in determinations will
feel 1ike they have part ownership in the decisions.

Focus on health and safety primarily in 3 areas as indicated in
response to Q2.

Permit State participation in development of compatibility
definition and criteria.

Need State participation in criteria development and application
to regulations.

Develop compatibility criteria.
Develop criteria and guidance.

Need a group of Federal and State people to review rules at an
early stage (e.g., ANPR or before) to determine if a regulation
meets compatitle criteria. When proposed rule goes out, there
needs to be an indication as to whether it is a matter of
compatibility.

Need more input from States early. Establish an NRC and State
task force to review compatibility. Get states input to
regulation development. Need document with all compatibility
ragulations highlighted.

15



State

State
State

State

Stave

12:

13:
14:

15:

16:

Much more Sta.. nctivity is needed in development of compatibility
criteria. Stats: would buy off more if they were part of the
process.

No improvements. It’'s a good thing.

NRC should back off and provide early notificatior and
communication, to States on regulations.

State involvement is needed in developing compatibility criteria.
Then there should be an audit of the decision process. We have an
agreement with NRC, not a delegation.

Need to develop criteria for compatibility with State
representatives. Then what is compatible and what is not, would
fall out fairly easily. States feel Commission is arbitrarily
deciding what regulations will be matters of compatibility. Need
State input while developing regulations.

16



Question 11: Generally, is the 3-year time period allowed for adoption of
compatibility requirements adequate?

State
State

State
State
State
State
State
State
State
State
State
State

State

State

State

w oo o o @ » W

11:
12:
13:

14:
15:

16:

Three years is reasonable.

Three years should be enough time. However, small staffed
organizations seem to be writing rules all the time.

Probably OK; most cases no prrolem.

Three years should be adequate.

Difficult te do in three years.

Yes it i¢ adequate.

It should be.

Yes, if states know about requirements early enough.

Three years should be allowed from the time States get SSR's,
Normally, usually and most generally.

Yes.

Could be problems with Administrative Procedures Act that make it
troublesome to get requirements within 3 years although his State
has no problems. If state regulations are the same as Federal
regulations, then they are exempt from legislatures approval.
X-ray regulations need this approval.

No.

Sometimes three years is difficult because drafting regulations
impacts already strained resources and may be outside of Radiation
Control Program Administer’s control.

Yes, it is a good tar#et even though we have not always met it
because we have not always operated properly within the State.

17



Question 12: Are there any legislative impediments to the three years allowed
to adopt compatibility requirements? 1f yes, what are they?

State 1: No, lawyers cause the delay.
State 2: No; more relative to size and availability of staff.

State 3: More a matter of judgment whether the timing is right for
requirements to be 2 pted.

State 4: No.

State 6: Only legislation revisions may create problems since State
jegislature meets every 2 years. Rule changes requiring State
legislation changes may be a problem.

State 8: No.

State 9: Not in our State.

State 10: Not in our State.

State 11: Usually tied to inadeqvate funding. May be difficult for some
ftates, not in our State.

State 12: None,
State 14: Yes.
State 15: No.

18



Question 13: Do you believe there is adequate opportunity for States input in
determining which rules should be matters of compatibility?

State 1: No - Part 35 was rammed through, yet field people (State and
regions) were opposed; States need more say early and as an equal

to NRC.

State 2: No.

State 3: Not sure; State views need to be presented more strongly to
Commission.

State 4: There is no input now by States.

State 5: Suspect States were not consulted early enough for some
regulations. Need to know up front, before public comments on
regulations.

State 6: No. Criteria needs to be developed to define compatibility,
identify matters of compatibility, and a process established for
States to participate in NRC decisions.

State 7: No - need State input earl{ before NRC decides. Need State input
on criteria and which regulations are “"compatibility".

State 8: No - States need to be included early in the process.

State 9: No opportunity for input.

State 10: No.

State 11: No, not at present.

State 12: No.

State 13: Yes, adequate notices of what’'s coming up. It’'s important to have
State input before regulations are published in the Federal
Register. Coordinate Sta*e input through CRCPD.

State 14: No. Don’t believe NRC listens to State’'s input.

State 15: Doesn’t seem to be. NRC "secretly" decides or decrees regulations
that are compatible and states have no influence.

State 16: States should be involved in drafting regulations otherwise NRC's

authorship prevails even if States are provided the chance to
comment .
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Question 14: Shoula NRC develop exception criteria for a State not adopting a
rule deemed a matter of compatibility if the State requests such an exemption
and can justify the request?

State 1: Don’t know, probabiy not.

State 2: Yes - you can have iatent without being identical.

State 3: Sounds OK, but puts the burden on States to justify exemption,
States still may not do something that's a matter of compatibility
even after justification is rejected by NRC - then what?

State 4: Should we have flexibility? Does lack of compatibility have real
impact on public health and safety or worker protection,
environment? A lot of administrative stuff is a matter of
compatibility and doesn’t bear on public health and safety.

State 5: Yes, if State shows it is adequately protecting public health and
safety; allows flexibility.

State 6: Yes, State political climate mey require exemption; also some
States may not have particular industry or licensee to which NRC
regulations would apply.

State 7: Could get out of hand and States could try to ratchet NRC. Need
performance standard. How would New Agreement States be handled
vs current Agreement States?

State 8: Don’t know. Could make States jockey with each other.

State 9: Probably for certain situations criteria should be pre-
established.

State 11: Good idea.

State 12: Yes, with adequate justification.

State 13: Exception criteria would be appropriate.
State 14: Yes.

State 15:  Should have flexibility on 3-year period for regulation adoption.

State 16: Why a matter of compatibility in the first place?

20



Question 15: Do you find the suggested State Regulations (SSR) to be helpful?
1f not, why?

State 1: We use both SSR’s and NRC regulations to make sure our State is
completely covered.

State 2: Yes - use SSR's,

State 3: Yes, if timely.

State 4: Should be if timely.

State 5: Extremely helpful - the earlier the better; NRC's review for new
agreement compares State regulations to SSR’s, not NRC's
requlations. Therefore if State regulations are identical to
SSR’s, then it is CK with NRC,

State 6: Yes.

State 8: Yes.

State 9: Yes, if timely. CRCPD working on more timely SSR’s. Getting
regulations signed off by Federal agencies would help expedite
SSR’s.

State 10:  Yes, if timely.

State 11: Yes, SSR's are a labor saver, need to be more timely.

State 12: Yes. CRCPD taking action to improve timing through use of drafts.

State 13: VYes, timeliness is only fair and could be im ved.

State 14: Yes; NRC should be on SSR Committee.

State 15: Yes, but new requirements (e.g., Part 20) constantly coming along
so a State tends to wait for next SSR update. Could keep waiting
for the next new regulation.

State 16: Yes. Our State’s statute requires regulations to be compatible
with SSR’s, not NRC’s regulations.
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Question 16: Do ycu have any oth: ' comments you would 1ike to share on the
matter of compatibility?

State 2: The minimum of two people to staff State Radiation Control Program

is not enough; need at least three for administration, rulemaking,
etc.

- Rulemaking - Part 20 will be difficult.

. Need more in-depth look at total Agreement State Program, not
just regulations,

States should be allowed to be more restrictive - Not clear why 1
mrem 15 giving NRC a problem. * If you take the 1 mrem, the 4
mrem EPA, the 10 mrem BRC, and the 25 mrem fuel cycle standard and
convert all of these to microrems per hour, you can’t measure any

but 500 mrem in Part 20. So they are all matters of calculations
and modeling.

1987 Harvard Law Review - the AEA makes no statement to preempt
State regulations that are more stringent than those of NRC. The
LLW Policy Act demonstrates a lack of Congressional concern for
uniformity in methods for disposal of LLW - (thus variations
should be permissible).

State 5: why is BRC hinged on waste? Suggest decoupling.

State 7: NRC should allow States to be more stringent if political climate
calls for it. Agree with Carr on BRC - how this gets to be
compatible (our numbers vs your numoers) - don’t Know.
Decommissioning rule - State legislative vs NRC requirements.
Develop performance standards. States will work out differences
themselves without NRC. Put group together of States and NRC to
develop criteria and review compatibility over a short time period
where differences are thrashed out and participants are immersed.
Would 1ike to see other States’ views resulting from this survey.

State 8: Most States want to be compatible. BRC may be difficult.
Interested in knowing results of this compatibility survey.

Hope States w11 get input if compatibility criteria are
developed.

State 10: What is the purpose of compatibility? To maintain limits, or to
force program identity? To force certain reasonable uniformity
and limit practice is one thing, but, for example, the 1iability of
malpractice issue is not a compatibility issue. If States are
protecting public health ana safety, what more interest does one

have? What is NRC looking for? Need all States’ input to this
survey.




State 11:

State 12:

State 13:

State 15:

State 16:

It 15 a two-way street between NRC and States for cooperation and
consultation. There will be less griping and more willingness of
States to go along with things if they are given a hand in the
development of regulations and compatibility requirements. Could
establish a process that can be used with other Federal agencies.
States don’t like things crammed down their throats., If States
were better organized they would challenge NRC more.

Subject of compatibility will be a hot concern of Jiscussion with
some States; criteria particularly. Input from States may not
change outcome for compatibility review but States feel better
about it. CRCPD is willing to serve on a review committee or
organize a group or recommend participants,

Never had a hangup on compatibility issues.

States should be allowed an opportunity to comment on proposed
rules, and a cost analysis should be required on compatibility
items.

-There is no uniform criteria for qualifications for health
physicists in State programs- this needs to be established.

-In diagnostics, a physician may use a favorite drug in an
inappropriate situation and there is no one knowledgeable to stop
it. New/revised rule: person requestin? diagnostics with
radiopharmaceutical does not have to be licensed.

Since States have more licensees than NRC, the tail seems to be
wagging the dog. NRC has resources and capability tc develop
regulations, but States should be allowed greater input. Would
like a copy of recommendations stemming from this survey.
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