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U.S. Nuclear Regulatory Commission : -f;C)
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Attention: Docketing and Service Branch : G7 FR 3 ?

Re: Notice of Proposed Rulemaking;
Fitness for Duty of Personnel with Unescorted Access
to Protected Areas '

Dear Mr. Chilk:

In response to the Commission's notice of proposed rulemaking
regarding personnel fitness for duty, published at 47 Fed Reg
33980, August 5, 1982, The Detroit Edison Company wishes to
make the following comments.

The Company agrees with the need to develop and implement
procedures to assure the fitness for duty of personnel at

nuclear power stations. Detroit Edison supports the Commission's
decision to allow each licensee to design its own individual
program, and agrees with the Commission's rationale that this
approach provides the necessary flexibility to implement pro-
cedures that are effective for each particular plant, and that
are fair to its employees.

We recommend, however, that the Commission limit the applica-
bility of its proposed rule only to vital areas within nuclear
power stations. This limitation in no way jeopardizes the
primary concern that personnel who are unfit for duty should
not be allowed in areas where their performance could adversely
impact the health and safety of the public. Moreover, this
limitation will not diminish the licensee's ability to deter-
mine personnel fitness. On the contrary, by narrowing the
scope of fitness procedures to only vital areas of the plant a
licensee has greater control cver fewer personnel, thereby
providing a higher degree of assurance that personnel who are
truly unfit for duty will be identified.

:
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Finally, Detruit Edison suggests that the proposed rule change
to 10 CFR Part 50 be extended to cover NRC employees in
addition to licensee and contractor personnel. Surely NRC
personnel are capable of being affected by stress and emotional
problems, possibly leading to substance abuse, just as readily
as other professionals. We fail to see any convincing reason
why public health and safety concerns justify a distinction
between personnel who have access to a critical area in a

plant based merely by whom they are employed.

Sincerely, l

VPNO-82-204
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Secretary of the Commission
U, S§. Nuclear Regulatory Commission

A .-;,_.:——--'
Washington, DC 20555 (4_,7 F'R' Bsqu

Attention Docketing and Service Branch
Dear Sir:

Docket 50-305

Operating License DPR-43

Kewaunee Nuclear Power Plant

Proposed 'Fitness for Duty' -Rule, 10CFR 50.54

Reference: 1) Personnel with Unescorted Access to Protected Areas; Fitness

For Duty, Proposed Rule 10CFR 50.54, Federal Register Vol.
47, No. 151, August 5, 1982

We have reviewed the proposed 'Fitness for Duty' rule as published in the
Federal Register of August 5, 1982, (Reference 1). The proposéd rule would
require that procedures be established and implemented to assure personnel
with unescorted access to protected areas are 'fit for duty.' We are in

~ agreement that a utility should establish a policy and develop implementing
procedures to deny unescorted access to persons detected to be under the
influence of alcohol or drugs or otherwise unfit for duty. We offer the
attached comments for your consideration.

Very truly yours,

WW#» '

C. W. Giesler
Vice President - Nuclear Power

smv
Attachment

cc - Mr. Robert Nelson, NRC Sr Resident Inspector
RR #1, Box 999, Kewaunee, WI 54216
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ATTACHMENT

COMMENTS TO THE PROPOSED RULE ON FITNESS FOR DUTY - 10CFR 5U.54

Comment No. 1

The current proposed rule specifically excludes persons not in the
direct employment of the utility such as Federal inspectors. We strongly
disagree with this aspect of the rule and requesc that it be revised to
include all persons with unescorted access to protected areas. The
ultimate responsibility for safety and security is in the hands of the
licensee, and we do not believe the Commission should exempt anyone with
unescorted access to a protected area from the 'fitness for duty' rule.

In addition, there is no reason to believe that persons not in the employ=-
ment of the utility are immune to having problems which may result in
being 'unfit for duty.'

Comment No. 2

The current wording of the proposed rule "shall establish, document,
and implement adequate written procedures designed to ensure that, while
on duty . . ." does not recognize the obvious limitations of any written
procedures because of the need to balance the licensee's policy with the
rights of individuals to unwarranted invasion of privacy. The way the
rule is presently worded, the failure to detect a person later determined
to have been 'unfit for duty' could result in a violation of regulatory
requirements. We suggest that the wording be revised to "shall establish,
document, and implement adequate written procedures designed to provide
reasonable assurance that, while on Ly . « .

Comment No. 3

Section 2 of 10CFR 50.54 reads: 'Each licensee shall maintain the
written records of these procedures for the life of the plant.' This
statement is ambiguous; i.e., it is not certain if it refers to the written
procedures alone, or to the written procedures as well as all records
generated as a result of the implementation of the procedur=ss. We sugges:
that Section 2 be clarified to alleviate any ambiguities which may exist. ,

In addition, the requirement that all records pertaining to 'fitness
for duty' pfocedures be retained for the life of the plant is inconsistent
with the Kewaunee Nuclear Plant technical specifications. Record retention
is addressed in Section 6.10, Section 6.10.1 requires various records be
retained for at least five years. These records contain safety-significant
information whose long-term history is inconsequential. Section 6.10.2
lists records which must be retained for the duration of the plant operating
license. The long-term history of these records is of safety significance.
Ten or fifteen-year-old records would surely not b2 instrumental in
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¢ should be limited only to personnel with unescorted access to
oposed rule as presently written applies to personnel
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vital areas. The pr¢
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was chosen because the Commission believes ''that any person with unescorted
access to a pretected area may have the opportunity to affect adversely

and safety of the public through an unobserved act, whether
intentional or inadvertent." However, Title 10 of the Code of Federal
Regulations defines a vital area as any area which contains any equipment,
7 , Or material, the failure, destruction, or release of which
ly or indirectly endan the public health and safety. Thus,
hat the present scope ¢ the proposed rule goes beyond its
rotecting against an act which may adversely affect the health

f the public, and should be limited to vital areas.
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Mr. Samuel J. Chilk, Secretary e L*/
office of the Secretary of the Commission DUCKET HU: "‘RPR
U.S. Nuclear Regulatory Commission wﬂ'”;Dk 1§ LA S———

1717 H Street, N.W. & Y /-7(’ 337370

washington, D.C. 20555
Subject: 'Proposed Rule, Personnel With Unescorted
Access to Prctected Areas; Fitness for
Duty, 47 Fed. Reg. 33980 (August 5, 1982)
Dear Secretary Chilk:

The Edison Electric Institute (EEI) submits the following
comments in response to the Proposed Rule of the Nuclear Regu-
latory Commission (NRC) entitled "Personnel With Unescorted Access
to Protected Areas; Fitness for Duty." 47 Fed. Reg. 33980 (August
5, 1982). EEI is the nationail agsociation of investor-owned
electric utility companies in the United States. 1Its members
serve 99.6 percent of all customers of the investor-owned segment
of the utility industry and 77 percent of the nation's electricity
users. EEI's members currently operate 69 of the nation's 80
nuclear power plants licensed to operate by the NRC and expect to
operate an additional 61 units now under construction or in planning.
In 1981, EEI member companies produced 231,197 million net kilo-
watt-hours, or 85 percent, of the total nuclear power generated in

the United States. Therefore, EEI and its member companies have a

substantial interest in the issues raised by the Proposed Rule.

ﬂfo e PR TR |



Mr. Samuel J. Chilk
October 4, 1982
Page Two

EEI's members support the general objectives of the proposed
rule and share the NRC's concern that personnel with unescorted
access to protected areas of commercial and industrial facilities
licensed under 10 C.F.R. §50.22 not be under the influence of
alcohol or drugs or otherwise unfit for duty. Because of its
concern, our members have developed programs to address potential
problems in this grea. These programs include company policy
statements on the possession and use of alcohol and drugs, back-
ground investigations, use of psychological tests, behavioral
observation programs and employee assistance prograwms. A poll of
the EEI Security Committee conducted in September 1982 indicated
that of the 29 nuclear utilities with representatives present, 29
had programs to determine-whether employees have alcoheol or drug
abuse problems or problems which would otherwise impair their
fitness for duty.

NRC research, conducted by an NRC Task Force and issued as
NUREG-0903 ("Survey of Industry and Government Prcgrams to Combat
Drugs and Alcohol Abuse"), has indicated that the utilities examined
are keenly aware of the potential threat of drug and alcohol abuse,
have developed clear, firm policies and are taking disciplinary
action under these policies when warranted. See, NUREG-0913,
Section II, pp. 1-8. Additionally, the Continual Behavioral Obser-
vation Program of the as-yet-unissued Access Authorization Rule
(Proposed 10 C.F.R. §73.56) which would require licensees to es-
tablish continual behavioral observation programs (designed to

detect changes in an individual's on-the-job performance, judgemert
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level or behavior) would address many of the concerns upon which
this proposal rule focuses. Consequently, we believe that if the
Commission deterrines that action must be taken in the fitness for
duty area, the most cost-effective and practical approach would be
the issuance of a general policy statement, rather than a regulation.
Although we believe that Commission action in this subject
matter area should not presently extend beyond the issuance of a
general policy statement, we would like to call attention to
several features of the proposed rule which we believe present
serious problems.
The proposed rule states, in part, that
"BEach licensee with an operating license
issued under § 50.21(b) or § 50.22 shall
establish, document, and implement adequate
written procedures designed to ensure that,
while on duty, the licensee's and its con-
tractors' personnel with unescorted access to
protected areas are not--
(i) Under the influence of alcohol;
(ii) Using any drugs that affect their
facilities in any way contrary to
safety; or
(iii) oOtherwise unfit for duty because
of mental or temporary physical
impairments that could affect
their performances in any way

contrary to cafety..." (Emphasis
added) :

1. The proposed rule would require a licensee to
"ensure” that personnel granted unescorted access
are fit for duiy. However, to guarantee (or en-
sure) that each individual who enters the protected

area is in all regards fit for duty is manifestly
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impossible. For instance, the detection of drugs
in the human body can only be established with any
degree of certainty through laboratory analysis of
body fluids. It is clearly unreasonable to require
analysis of body fluids each time an individual
enters the protected area. It is equally unrea-
sonable, and in fact impossible, to guarantee that
an individual is not otherwise unfit for duty because
of mental or temporary physical impairments that
could affect their performance in any way contrary
to safety. As presently worded, the proposed rule
would place upon licensees a responsibility which
is impossible to -fulfull. Consequently, it should
not be adopted as presently written. If the Com-
mission decides to proceed with issuance of a regu-
lation, and that regulation is in the form of a
general descriptive regulation, that regulation's
objectives should be reasonably attainable. There-
fore, the word "ensure" should be deleted from
paragraph (x)(1l) and the words "provide reasonable
assurance" substituted therefor.

2. Section 50.54(x)(1)(iii) of the rule addresses the
issue of personnel "otherwisg unfit for duty because
of mental or temporary physical impairments that
could affect their performance in any way contrary

to safety." Since implementation of this section
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would most practically be accomplished by means of
a continual observation program, it is unnecessary
to include this section in the rule for two rea-
sons. First, a continued observation program is
currently required under NUREG 0220 ("Interim
Acceptance Criteria for a Physical Security Plan
for Nuclear Power Plants"), which interprets 10
C.F.R. §73.55. This NUREG document references ANSI
Standard ANSI N18.17(1973) (which requires a con-
tinued observation program) as a minimum standard
to be met by licensees. Second, the Continual
Behavioral Observation Program section of the
yet-to-be-issued-Access Authorization Rule (Pro-
posed 10 C.F.R. §73.56) would in its current form
(or with slight modification) appear to accomplish
the objectives of tnis uart of the proposed rule.
Consequently, should the Commission proceed with
issuance of a rule along thes lines of that pro-
posed, it should delete subparagraph (iii), recog-
nizing that current requirements as specified in
NUREG 0220, as well as the nascent Access Authori-
zation Rule, cover the same territory.

We do not recommend the expansion of the proposed
rule to cover NRC inspection personnel, although we
believe that, with this exception, the rule should

apply to all individuals granted unescorted access.
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The NRC must assume primary responsibility for
assuring that its personnel are fit for duty and we
are concerned that expanding the proposed rule to
include NRC personnel would place the utility indus-
try in the untenable position of policing inspectors.
However, the fitness for duty of NRC personnel is
unquestionably an important issue and, granting
that the NRC is primarily responsible for this and
should formulate a fitness for duty program for its
personnel, we would be happy to cooperate and assist
the NRC with its program in any way. We do, however,
recommend that the NRC certify, in a manner similar
to the present procedure for granting unescorted
access for NRC personnel under 10 C.F.R. §73.55,
that its personnel are fit for duty.

4. Section 50.54(x)(2) of the proposed rule would
require that each licensee "maintain the written
records of these procedures for the life of the
plant." We believe that, if this provision is
intended to apply to security records relating to
individuals, no valid purpose is served by main-
taining such records for so long a period of time.
We would propose that the retention period be simi-

lJar to that required for security records required
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to be maintained by NUREG 0220 ("Interim Acceptance

Criteria for A Physicali Security P.ian for Nuclear

Power Plants").

We believe, for two reasons, that if the NRC decides to pro-
ceed by promulgating a regulation and decides to include detailed
specifications in that rule that it would be useful and productive
for NRC staff to first meet with knowledgable industry security
personnel. First, the issues involved in developing a rule con-
taining specific, detaiied, and yet flexible, requirements are
complex. Secondly, there has been no previous formal or informal
NRC-industry dialog on the issues covered by this proposed rule.
The purpose of sucq a meeging (or series of meetings) would be to
expiore the nature, extent, and most effective means of dealing
with the issues addressed by this proposed rule. EEI would be
pleased to form a Task Force to be composed of members of its
Security Committee ard other appropriate personnel to discuss
current company fitness for duty policies and programs, as well as
to aid in the evaluation of specific pr-gram requirements.

Because this rule has been proposed in general terms, without
details as to specific requirements, we feel that if the NRC deger-
mines that a rule containing specific program requirements is
appropriate, it should repropose the rule as reformulated to enable
EEI and others to comment in an informed and complete manner on
the details of that proposal. Such reproposal is necessary in

order to comply with the requirements of Section 553(b) of the
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Administrative Procedure Act, 5 U.S.C. §553(b), which provides
that general notice of a proposed rulemaking must include, among
other things, "either the terms or substance of the proposed rule
Or a description of the subjects and issues involved." Section
553(c) of the Administrative Procedure Act, 5 U.S.C. §553(¢c),
provides that after notice is issued, "the agency shall give in-
terested persons anp opportunity to participate_in the rulemaking
through submission of written data, views, or arguments...." 1In
order to <nable the public to participate effectively in the rule-
making process, the notice must be "sufficiently descriptive of
the 'subjects and issues' involved so that interested parties pay

offer informed criticism and commant." Ethyl Corp. v. EPA, 551

F.2d 1, 48 (D.C. Cir. 1976). The rule as currently proposed is so
vague and lacking in details that it is impossible to anticipate
details as to specific requirements that the NRC might choose to
adopt, let alone offer informed criticism and comment on those
details. If the NRC determines that it should adopt a final ruie
which contains detailed program requirements, EEI and other in-
terested parties would have been deprived of reasonable oppor-
tunity to comment upon the details of that rule, unless the NRC
presents its views in the form of a new proposed rule which is -
subject to public comment.

In conclusiun, we reemphasize that, if the NRC determines to
take action in the fitness for duty area, such action should be

limited to issuance of a general policy statement.
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EE1l appreciates the opportunity to comment on this ruls

President
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