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hEMORANDUM AND ORDER
(Concerning Procedures for Late-Filed Contentions)

On September 13, 1982, Cleveland Electric Illuminating Co., et al.,

(applicant) filed a motion that, in essence, requested reconsideration of

our Order of August 4, 1981. That Order related to the procedure to be

followed when intervenors file late contentions. It required intervenors to

respond to applicant's arguments that their motions to admit late-filed

contentions should be denied.

Applicant now requests, based on its recent experience with tnis

procedure, that intervenors no longer be permitted to respond in writing to ,

its motions concerning tneir late-filed contentions. It claims that inter-

venors have abused this process by filing unexpected material in their reply

pleadings, aepriving applicants of the opportunity to respond to this new

materi al . Intervenors Sunflower Alliance Inc., et al. and Ohio Citizens for 1

Responsible Energy have joined i opposition to this motion. The Staff of

the Nuclear Regulatory Comission (staf f) supports applicant's motion, to

the extent that it f avors prohibiting intervenors from using their reply to
introduce new material.

We find applicant's argument to be without merit. We are gaverned by

Houston Lighting and Power Company, ALAB-565,10 NRC 521 (1979), which deals

with this subject extensively and appears to prohibit us from adopting the
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principle urged upon us by applicant. The Appeal Board saic, in a somewhat

tentative voice:

Before any suggestion that a contention should not be entertained can
be acted upon favorably, the proponent of the contention must be giv-
en some chance to be heard in response.

Id. at 525. Despite the advis;ry oa.tue of the Appeal Board's conclusion,

we agree with it.

,

The decision on the admission of a contention is a crucial part of

the case. Before a contention is excluded from consideration, the interven-

or should have a fair opportunity to respond to applicant's comments. If

applicant challenges the basis for a late-filed contention, the rationale of

Allens Creek seems to be directly applicable. In addition, although Allens

Creek is directly applicable only ,to the filing of timely contentions, we
believe its implications are far reaching. When an intervenor files a late

contention and argues that it has good cause for late filing because of the
'

recent availability of new information, intervenor should have the chance to

comment on applicant's objection that the information was available earli-

er. The Board needs to know intervenor's views about the previous availa-

bility of information on which intervenor relies to show cause for late fil-

ing. The best source of this information is the party directly affected by

the argument.

We therefore conclude that intervenors should be permitted to reply

to the oppositicii to the admission of a late-filed contention. Since inter-

vencrs do r,t challenge our order reouiring them to file such replies, we
*

need not reconsider our decision to require those replies.

,

Relevance

We note that applicant and staff argue that the prevailing procedure;

permits intervenors to file bare-bones pleadings and to spring new arguments

on the unsuspecting applicant. However,-applicant's motion was filed prior

to our decision concerning Sunflower's Late-Filed Radiation-Dose Contention.

LBP-82-79, 15 NRC (September 15, 1982). In that decision, we dis-
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cussed some " surprise statements of cause for late filing" and concluoed

that there was no good cause found in those surprise statements. Had we

found that good cause had been shown in those filings, we woulo have provio-

ed applicant a chance to respond. The principle that a party should have an

opportunity to respond is reciprocal. When applicant raises legal and f ac-

tual issues in its response, intervenors may respond to those. When inter- <

venor introduces material that is entirely new, we will permit applicant to

respond. Due process requires an coportunity to comment.

We agree with the staff that intervenor's reply should not be an op-

portunity to assert new bases for late-filed contentions. Intervenors are

now experienced in what is expecteo of them. Their initial filings, which
.

of ten nave been of high ouality, are expected to contain their best argu-

ments and factual support for their contentions. While they may respond to

applicant's challenges, their response should be more by way of explanation

than of new evidence or entirely new lines of argument.

If intervenors find that they must make new factual or legal argu-

ments, they should clearly identify this new material and give an explana-

tion of why they did not anticipate the need for this material in their ini-

tial filing. If this explanation ~ is satisf actory, the material may be con-

sidered; but applicant will be permitted to respond.

We will permit intervenors to respond fully concerning the admissi-

bility of tneir contentions, but we will not permit the opportunity to reply
to be abused. As _ staff has pointed out, an overly liberal use of the oppor-

3

tunity to reply would be tantamount to permitt.ing intervenors -to refile

late-filed contentions without showing g000 cause for late refiling:

It is our opinion that the reply procedure used in this ca:a has

worked well. It has been help #ul to the 60aro in deciding the appropriate-

ness of admitting contentions. See LBP-82-79, 15 hRC (September 15,

1982) at 2, 3. Although the procedure has occasionally assisted the Board

in excluding contentions, intervenors have not objected to its use. By per-

mitting the Board to be fully informed before deciding whether to admit con-

tentiens, the procedure has helped the Board to reach appropriate decisions
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about the admission of contentions. In particular, it has helped the Board

to admit contentions of potential safety and environmental importance and to

exclude contentions that have no basis, in light of the documents already on

file in this case.

ORDER

For all tne foregoing reasons and based on consideration of tne en-

tire record in this matter, it is this 6th day of October, 1982,

ORDERED

(1) Intervenors shall comply with the procedures governing late-

filed contentions that are announced in the accompanying memorandum.

(2) In all other respects, Cleveland Electric Illuminating Co., e_tt

al.'s September 13, 1982 Motion to Revise Procedures for Late Filed Conten-

tions is cenied.
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