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SUBJECT: FCIA-82-236--Appecal from an Initial FOIA Decision

Dear Mr. Chilk:

On May 17, 1982, Mr. Steven C. Sholly of the Union of
Concerned Scientists requested by letter (attached) that ten
categories of documents be placed in the NRC Public Document
Rocm pursuant to the [reedom of Informaticn Act, 5 U.S.C. §552.
In the Commission's "further response" to that request (attached),
dated June 22, 1982, and signed by J. M. Felton, a document
identified as "A Memorandum dated February 25, 1981, to
M. Chopko, from J. A. Martin, Jr., Subject: Comments On Your
Brief, Re: 15 Minute Warning (4 pages)" was withheld from
public disclosure pursuant to Exemption Five of the Freadom
of Information Act (FOIA), 5 U.S.C. §552(b)(5) and 10 CFR

§9.5(a) (5).
the withheld
a legal work

Mr. Felton's June 22 letter asserts only that
document "contains information which constitutes
product” and that it is therefore cxempt from

disclosure under exemption five.

Exemption five exempts from the disclosure reguirements

of FOIA:

(5) inter-agency or intra-agency memorandums or

letters

which would not be available by law to a party

other than an agency in litigation with the agency.

5 U.sS.C. §552(b)(5). It is clear that this exemption comprehends,
among other things, the attorney work-pitoduct privilege, NLRB
v. Sears, Roebuck & Co., 421 U.S. 132, 154 (1975). Howcver,

preparation by an attorney dces not necessarily qualify a

documenit as "

598 F. 24 18,

work product," Bristcl-Meycrs Co. v. FTC,
28 (D.C. Cir. 1978). To qualify under the work a

product exemption, material must have been prepared "with
an eye to litigation," Sterling Drug, Inc. v. Harris, 448
F. Supp. 1019 (D.C. N.Y. 1980). The Supreme Couit has held:
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efficient Government operations."™ S. Rep. No. 813, 89th
Cong., lst Sess. 9 (1956); see H. R. Rep. No. 1497, 89th
Cong., 24 Sess. 10 (1966). Mead Data v. Air Force, supra,
at 252, n. 16. Pursuant to this general principle of narrow
construction, exemption five has been interpreted not to
apply to essentially factual material, Bristcl-Mevers Co. V.
FTC, 424 F. 24 935, 939 (D.C. Cir. 1970), cert. denied, 400
U.S. 824 (1970), EPA v. Mink, 410 U.S. 73 (1973). Factual
matter must be disclosed if it is segregable from an otherwise
exempt memorandum, EPA v. Mink, supra, at 9, Associated Dry
Goods Corp. v. NLRB, 455 F. Supp. 802, 809, (S.D. N.Y.
1978). S TRt S ke e

NRC has not provided the "detailed justification"
required to withhold the document in guestion. It is not apparent
that a memorandum, written by a non-attorney, concerning a brief
which was filed two weeks earlier, was prepared "in contemplation
of litigation." It certainly cannot set forth an attorney's
"theory of the case and litigation strategy." It is our
understanding that the author of the document in question, Mr.
Martin, is a member of the NRC's technical staff. This fact
makes it substantially more likely that the subject cf the memo
concerns factual or technical aspects of the brief being commented
upon, rather than the mental impressicns or thought processes
the privacy of which are at the crux of the attorney's work-
product privilege.

NRC has not indicated whether there are segregable factual
portions of the document which could be disclosed, nor has
it explained that the factual and deliberative material are
inextricably intertwined, and thus wholly exempt from disclosure.
That the denial states the document "contains" matter which
constitutes work product also suggests that the document
does not consist wholly of work product.

We appeal the NRC's initial FOIA decisicn to the extent
that we request, in the alternative:

s that the document in guestion be disclcsed in its
entirety; or

.
2. that segregable factual porticns be disclosed together
with the required "detaziled justification" for portions
which continue to be withheld; or
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that if NRC persists
document, it provide
therefor as required
supra, and the cases

in withholding the entire
the "detailed justification"
by Mcad Data v. Air Force,
cited therein.

Sincrely yours,

¢ lbe——-

Ellyn R. Weiss



