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and GENERAL ATCMICS
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SEQUOYAH FUELS CORPORATION'S
ANSWER TO
NATIVE AMERICANS FOR A CILUAN ENVIRONMENT'S

SUPPLEMENTAL PLZUITION TO INTERVENE

On February 8, 1994, Native Americans For a Clean
Environment ("NACE") filed a Supplemental Petition to Intervene
("NACE's Supplemental Petition") in this proceeding pursuant to
10 CFR § 2.714(b). Seguoyah Fuels Corporation ("SFC") hereby
submits its answer pursuant to 10 CFR § 2.714(c).

NACE'# Supplewmental Petition sets forth two proposed
contentions, both of which, as written, appear to relate to the
portions of the Order issued by the Nuclear Regulatory Commission
("NRC") o October 15, 1993 (the "Order") that are addressed to
General [tomics ["GA"). Accordingly, SFC will not address the
overall szdmiseibility of the two contentions, which will be
discussed in an answer being filed by GA.

SFC concurs in GA's position that NACE's Contention 2
is inadmissible as unsupported by the bases specified by NACE.
1f, however, the Board determines to admit some version of
Contention 2, SFC requests that the Board exclude from the
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admitted baees for such contention any consideration of NACE's
allegations regarding the adegquacy of SFC's estimates of
decommissioning costs or the components thereof. Aes discussed
below, the Order raises questions as to the adeguacy of SFC's
funding and seeks to require that GA provide financial assurance
in the amount of $86 million, the total amount of SFC's estimated
expenditures for the years 1993-2003 in SFC's Preliminary Plan
for Completion of Decommissioning. Order, Section VII. Although
the Order reserves a right for the NRC to later increase the
amount of financial assurance, the Order does not take issue with
SFC's cost estimates. Therefore, the cost of SFC's
decommigsioning is not within the sccpe of this proceeding and

any basis for any contention on that subject is inadmissib.e.

ARGUMENT
In the Preliminary Plan for Completion of

Decommissioning submitted on February 16, 1993, SFC estimated the
direct costs of decommissioning the Sequoyah facility at $21
million and estimated all of its other expenditures for the
period 1993-2003 at $65 million. Order at 9. The Order does not
dispute these estimates or the total estimated expenditures of
$86 million. However, because of the NRC's concerns as to the
adequacy of SF(C's projected funding of these expenditures, it
seeks to require that GA provide financial assurance in the total
amount of $86 million. Order at VII.

Although the adeqguacy of SFC's gource of funding for
its estimated expenditures of $8€ million (including its
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contractual arrangements with ConverDyn) is an issue in
controversy between the NRC and SFC under the Order, the amount
of funding is not. Thus, NACE cannot properly raise as a
contencion that the estimated costs of decommissioning may exceed
$86 million, since such information would be relevant only to
requiring financial assurance in an amount greater than $86
million. Since seeking such additional financial assurance would
constitute requesting a remedial action beyond that set forth in
the Order, it ies beyond the scope of this proceeding. PBellotti
v. NRC, 725 F.2d 1380 (D.C. Cir. 1983). '

As the NRC Staff pointed out in responding to NACE's
initial intervention reguest:

In the event NACE ie permitted to participate
in this proceeding and the guestion of the
amount of money needed to decommission the
site becomes an issue, the issue should be
limited to the amount stated in the Order.

As the Commission stated in a previous
enforcement action, the Order "like the corder
in Bellotti, precludes the litigation of
gquestions of the adequacy of the agency's
proposed changes. Indeed, the orders are
identical insofar as they define and limit
the scope of the hearing to whether the
regquirements imposed on the Licensee should
be sustained.” geguoyah Fuels Corp. (UF6
Production Facility), CLI-86~19, 24 NRC 508,
514 n.5. (1986).

NRC Staff's Response to NACE's Motion for Leave to Intervene, at
6 n.9 (Dec. 13, 1993).

In ruling on the admissibility of a contention under 10
CFR § 2.714(d)(2), a Board must refuse to admit a contention if:

(i) The contention and supporting material

fail to satisfy the requirements of paragraph

(b)(2) of [Section 2.714); or
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(ii) The contention, if proven, would be of

no conseguence in the proceeding because it

would not entitle petitioner to relief.

If any of the requir:mente of 10 CFR § 2.714(b)(2) are
not met, a contention must be rejected. §See, €.g9., Arizons
Public Service Co., (Palo Verde Nuclear Generating Station,

Unite 1, 2 and 3), CLI-91-12, 34 NRC 149, 155 (1991). Section
2.714(b)(2)(iii) regquires the petitioner to show that a genuine
dispute exists "on a material issue of law or fact." For the
reasons discussed above, whether decommissioning costs may exceed
$86 million is not a "materjial issue” since a determination on
such issue would not affect whether the Order, which is limited
to §$86 million, should be sustained. Thus, this asserted basis
for NACE's Contention 2 must be rejected under 10 CFR

§ 2.714(b)(2)(iii).

Moreover, the same result would be mandated under
10 CFR § 2,714(d)(2)(4ii) since, even if NACE were to be able to
prove that decommissioning costs will exceed $86 million, it
"would be of no consequence in the proceeding because it would
not entitle petitioner to relief.” Amending the Order to reguire

financial assurance beyond $86 million would clearly be beyond

the scope of this proceeding.
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CONCLUSION
Fo. e reasons set forth above, even if the Board
determines to admit some version of Contention 2 in this
proceeding, it should reject from the admitted bases for such
contention any consideration of NACE's allegations regarding the
adequacy of SFC's estimates of decommissioning costs or the

components thereof.

Respectfully submitted,

Maurice Axelrad
John E. Matthewvs

NEWMAN & HOLTZINGER, P.C.
1615 L Street, N.W.

Suite 1000

Washington, D.C. 20036
(202) 955-6600
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SEQUOYAH FUELS CORPORATION

February 1B, 1994
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I hereby certify that copies of "Sequoyah Fuels Corporation's
Answer to Native Americans For a Clean Environment's Supplemental
Petition to Intervene" were served upon the following persons by
deposit in the United States mail, first class postage prepaid
and properly addressed on the date shown below and by telecopy,
ag indicated by an asterisk (*):

*Office of the Secretary

U.S. Nuclear Regulatory Commission
wWashington, D.C. 20555

Attention: Docketing & Service Branch
(Original and two copies)

Office of Commission Appellate Adjudication
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

*Administrative Judge James P. Gleason, Chairman
Atomic Safety and Licensing Board

U.S. Nuclear Regulatory Commission

Washington, D.C. 20555

*Administrative Judge G. Paul Bollwerk, III
Atomic Safety and Licensing Board

U.S. Nuclear Regulatory Commiseion
Washington, D.C. 20555

*Administrative Judge Jerry R. Kline
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
wWashington, D.C. 20555

*Administrative Judge Th ' as D. Murphy
Atomic Safety and Licen: g Board Panel
U.S. Nuclear Regulatory .ommission
washington, D.C. 20555



*Steven R. Hom, Esq.

Susan L. Uttal, Esq.

Richard G. Bachmann, Esq.

Office of the General Counsel

U.S. Nuclear Regulatory Commillion
Washington, D.C. 20555

*Diane Curran, Esq.

¢/o 1EER

6935 Laurel Avenue, Suite 204
Takoma Park, Maryland 20912

*Stephen M. Duncan, Esq.
Mays & Valentine

110 South Union Street
P.O. Box 149

Alexandria, VA 22313-0149

John H. Ellis, President
Sequoyah Fuels Corporation
P.O. Box 610

Gore, Oklahoma 74435

John R. Driscoll

General Atomics

P.O. Box B5608

San Diego, California 92186~9784

Lance Hughes, Director

Native Americans for a Clean Environment
P.O. Box 1671

Tahlequah, Oklahoma 74465

Dated this 18th day of February 1994.

Mrannie Ohelbin

Maurice Axelrad |

Newman & Holtzinger, P.C.
1615 L Street, N.W.

Suite 1000

Washington, D.C. 20036
(202) 955-6600



