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BEFORE THE COMMISSION
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PACIFIC GAS AND ELECTRIC COMPANY ) Docket Nos. 50-275 0.L.
50-323 0.L.

(Diablo Canyon Nuclear Power.

Plant, Unit Nos. I and 2)

.

NRC STAFF RESPONSE TO JOINT
INTERVENORS' REQUEST FOR HEARING

I. INTRODUCTION

On August 17, 1982 the Joint Intervenors1/ n this proceeding filedi

a request with the Commission seeking an adjudicatory hearing on the

applicatior of Pacific Gas and Electric Company (Applicant or PG&E), dated

August 3,1982, for an amendment to its License for fuel loading and the

conduct of tests at up to 5% of rated power at the Diablo Canyon Nuclear

Power Plant Unit 1. Specifically, the Joint Intervenors state that

pursuant to Section 189(a) of the Atomic Energy Act of 1954, 42 U.S.C.
*

!

6 2239(a) (1976), they request an adjudicatory hearing be held with

I'- respect to PG&E's license amer.dment application, and, "that such

application be (1) referred to the responsible NRC adjudicatory panel;.

(2) set for prehearing conference to establish a schedule for hearing on

the application; and (3) noticed in the Federal Register for hearing no

less than 30 days after the date of publication." Request at 7.
{
l

|

-1/ San Luis Obispo Mothers for Peace, Scenic Shoreline Preservation
Conference, Inc., Ecology Action Club, Sandra Silver, Gordon

: Silver, Elizabeth Apfelberg and John J. Forester

,
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The amendment application submitted by PG&E seeks "to amend Condition

2.K. of Lits] license to change the expiration date of the license from

one year from the date of issuance to two years from the date of
,

issuance." Application at 1.

For the reasons set forth below, the Staff supports in part and

objects in part to the pending motion.
..

.

BACKGROUND

On September 28, 1973 Pacific Gas and Electric Company filed an

application with the Atomic Energy Commission seeking operating

licenses for Diablo Canyon Units 1 and 2.2/ The applications were

docketed by the Commission and a Notice of opportunity for a hearing on

the applications was published in the Federal Register on October 19,

1973. 38 Fed. Reg. 29105. The applications subsequently have been con-

tested by the Joint Intervenors and by Governor Brown of the State of

California as an interested State.

During the course of the proceeding, the Applicants filed a motion
.

pursuant to 10 C.F.R. 6 50.57(c) requesting authorization to load fuel

and conduct low power testing, and at the conclusion of the hearing on this-

. motion, the Licensing Board entered an Order on July 17, 1981 authorizing

the Director of Nuclear Reactor Regulation "to issue a license, consistent

with the terms of the Partial Initial Decision, to authorize fuel load and

-2/ As required by the Atomic Energy Act of 1954, as amended, 42 USC 6%
2131-33, PG&E applied to the former U.S. Atomic Energy Commission for
an operating license for each unit at the Diablo Canyon Station. There-
after, the Energy Reorganization Act of 1974 (P.L. 93-438, 88 Stat. 1233,
42 USCA i 5801) abolished the A.E.C., established the Nuclear Regulatory
Commission, and transferred the A.E.C.'s licensing functions under the
Atomic Energy Act to the new Commission.
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low power. testing up to 5% of rated power...." LBP-81-21, 14 NRC 107, 145

(1981). On September 21, 1981 this Commission authorized the NRC Staff

to issue such a license to PG&E, and the requested license was issued on

the following day for a term of one year. License No. DPR-76. Thereafter,

an appeal was taken from the Licensing Board's Decision by the Intervenors,

and this matter is currently pending before the Appeal Board for decision.3/
,

DISCUSSION

1. In their request for a hearing, the Joint Intervenors first seek an order

referring the pending license amendment "to the responsible NRC adjudicatory

panel." Request at 7. While it is unclear as to exactly what relief Inter-

venors are seeking - the establishment of a new board or the utilization of

either the existing Licensing or Appeal Board - the instant request clearly

does not require the establishment of a new board to hear this Application.

All that is required is the referral of this request to the existing board

currently possessing jurisdiction over this matter.

In the present proceeding the Licensing Board's decision authorizing

the issuance of a low power license is currently pending before the Appeal
'

Board. Thus jurisdiction to consider new factual matters concerning the low-

power Partial Initial Decision, including the pending amendment relative to.

the low power license, lies with that tribunal. C.f. Virginia Electric and

Power Company (North Anna Power Station, Units 1 and 2), ALAB-578,11 NRC 189,

-3/ On November 19, 1981, following the discovery of serious weakness
in PG&E's quality assurance program, this Commission, issued an
Order suspending PG&E's license to load fuel and conduct tests at
up to 5% of rated power pending satisfactory completion of a design
reverification program. CLI-81-30, 14 NRC 950 (1981). The
reverification program is continuing.
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212, n.69 (1980) and Gulf States Utilities Company (River Bend Station, Units 1

and 2), ALAB-383, 5 NRC 609 (1977). No new board need be established to

consider the amendment nor is additional Comission action required to confer

the necessary jurisdiction on the Appeal Board. Accordingly, the Staff

concurs in the Intervenors' proposal that the request for a hearing be

referred to the responsible NRC adjudicatory panel, and further believes.

that in the present posture of this proceeding the appropriate panel is the

Appeal Board currently considering the low power decision.4/-

2. With respect to the Intervenors' second request - that a date be

set for a prehearing conference - no Commission action is required. Under the

provisions of 10 C.F.R. s 2.718(h) the presiding officer shall have all powers

necessary to conduct a fair and impartial hearing, to take appropriate action

to avoid delay, and to maintain order, including the power to:

"(h) Hold conferences before or during the hearing for
settlement, simplification of the issues, or any other
proper purpose," -

As discussed above any issues concerning the proposed amendment are

encompassed within the Appeal Board's consideration of PG&E's low power

operating license for Diablo Canyon.5] Thus, the Commission need not rule

.

-4/ While the Licensing Board would traditionally be afforded the
opportunity "to consider ab initio whether it is empowered to grant
[the requested] relief... TDuke Power Company (Perkins Nuclear

-

Station, Units 1, 2 and 3), ALAB-591, 11 NRC 741 (1980)), the
present Licensing Board has expressly disavowed any continuing
jurisdiction over low power issues. August 31, 1982 Initial
Decision, Slip Opinion at 8.

~5/ The Staff notes that the Appeal Board has indicated it has some ques-
tions concerning the extent of its jurisdiction as to matters relating
to the low power license, particularly with respect to quality control
and quality assurance issues. In this regard the Appeal Board certi-
fied three questions to the Commission. ALAB-681 NRC (July 16,
1982). However, the Staff believes the Appeal Board's jurisdiction
encompasses any issues concerning the proposed amendment.

. - - - - .- -.
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on any prehearing conference date. Rather, if any prehearing conference

is to be held, that is an issue specifically delegated by 10 C.F.R. 9

2.718(h) to the presiding officer (the Appeal Board) for resolution.

3. As to the Intervenors' request that a notice of hearing be published

in the Federal Register, that action has already taken place. Since the

responsibility for resolving issues related to the requested hearing falls..

within the subject matter of the Applicant's operating license application,
.

any notice requirements would be covered by the notice of hearing issued

for that application. Notice as to the right to a hearing on issues

involving the application was published on October 19, 1973. 38 Fed. Reg.

29105. That notice stated that "any person whose interest may be affected

by this proceeding may file a petition to intervene with respect to the

issuance of the facility operating licenses." [ emphasis added]. Therefore,

notice was givsn that any interested person could request a hearing as to

the matters covered by the issuance of the licenses and this would include

changes to the licenses which might occur while the matter was still under

review by the Commission and its Boards. Past Commission practice supports

this view that during the pendency of an application before one of the Com-

mission's adjudicatory boards, licensing actions relating to the application-

are encompassed in the original notice of hearing. For example, during the

course of this proceeding, Applicant filed a motion pursuant to 10 C.F.R.

% 50.57(c) for an operating license authorizing low-power operation. No

separate notice was required regarding the motion for low-power operation

since it was but an aspect of the overall action embraced by the application

for the operating license and therefore was encompassed by the October 19,

1973 Federal Register notice. Thus, the notice requirements of 10 C.F.R.
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@ 2.105 have already been met by Commission actions and no further action is

required as to the Intervenors' third request.

4. Finally, with regard to the Intervenors' request that any hearing on the

Applicant's amendment application be held " prior to disposition of the appli-

cation...(Request at 2), this request, likewise, does not require Commission

action. Under the provisions of 10 C.F.R. @ 2.717(b), the Director of Nuclear
.

Reactor Regulation is authorized to " issue an order and take any otherwise
.

proper administrative action with respect to a licensee who is a party to a

pending proceeding." See North Anna, supra. And, thereafter,"La]ny order

relating to the subject motion of the pending proceeding may be modified by

the presiding officer as appropriate for the purpose of the proceeding."

10 C.F.R. @ 2.717(b).

In the present proceeding the question of whether the opportunity for

a hearing on the pending amendment application occurs prior to the granting

of the amendment or after - if indeed the amendment is granted - will, under

the provisions of Section 189 of the Atomic Energy Act of 1954, as amended,

turn upon whether the present amendment involves a significant hazards

considerations.b If a significant hazards consideration is involved,

action by the Director of Nuclear Reactor Regulation would await the-

6/ Section 189(a) of the Atomic Energy Act of 1954, 42 U.S.C. 2239(a),
provides in pertinent part:

In any proceeding under this Act, for the granting,
suspending, revoking, or amending of any license or
construction permit * * * the Commission shall grant
a hearing upon the request of any person whose interest
may be affected by the proceeding, and shall admit any
such person as a party to such proceeding. The Commis-
sion shall hold a hearing after thirty days' notice and

(F0OTNOTE CONTINUED ON NEXT PAGE)

_ _ - _

. . _ _ _ _ _
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outcome of the presiding officer's consideration of these issues. The

Intervenors' opportunity for a hearing prior to such action is fully

protected by the directive of 10 C.F.R. 50.57(c) that any action by the

presiding officer be "taken with due regard to the rights of the parties

to the proceeding." If the present amendment does not involve a signifi-

cant hazards consideration, then consistent with the provisions of.,

Section 189 of the Act the Director of NRR is authorized, under 10 C.F.R.
.

2.717(b), to issue the requested amendment during the pendency of the

proceeding and any required hearing on the amendment would occur there-

after.U

(FOOTNOTE CONTINUED FROM PREVIOUS PAGE)
-6/ publication once in the Federal Register, on each appli-

cation * * * for a construction permit for a facility
*** In cases where such a construction permit has.

been issued following the holding of such a hearing,
the Commission may, in the absence of a request there-
for by any person whose interest may be affected, issue
an operating license or an amendment to a construction
permit or an amendment to an operating license without
a hearing, but upon thirty days' notice and publication
once in the Federal Register of its intend to do so..

The Commission may dispense with such thirty days'
notice and publication with respect to any application

'

for an amendment to a construction permit or an amend--

ment to an oeprating license upon a determination by
. the Comission that the amendment involves no significant

hazards consideration.

-7/ The Intervenors reliance on the decision in Sholly v. U.S. Nuclear
Regulatory Comission, 651 F.2d 780 (D.C. Cir.1980 (per curiam),
cert. granted, U.S. , 101 S. Ct. 3004 (1981) is misplaced in
arguing that they have a right to a hearing prior to issuance of
the amendment if no significant hazards considerations are found.
To date the mandate of the Court of Appeals in this case has been

i

| stayed. The mandate of the Court of Appeals initially was stayed by
an unpublished order of the Court dated April 9,1981. Subsequently,i

the government filed a petition for writ of certiorari with the
Supreme Court. The petition was granted on May 26, 1981. 69 L.Ed.
2d 387 (1981). The matter remains pending before the Supreme Court.

_ _
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The Staff's review of the present application is continuing, but at

this time, the Staff has no reason to believe that the present amend-

ment involves a significant hazards consideration. As soon as a determi-

nation and supporting evaluation are final, the Board and the parties will,

ofcourse,besoadvised.S/

.

CONCLUSION
4

For the foregoing reasons, the Staff submits that the present

license amendment application should be referred to the Appeal Board

currently considering the low power license decision in this proceeding

for its consideration as outlined herein. The Intervenors' request for

setting of a prehearing conference date in this matter, and for the

publishing of a Federal Register notice which would provide an opportunity

for hearing on the amendment application should be denied.

Respectfully submitted,

/T@f~k |/hl
/21 Bradley W. Jones.

Counsel for NRC Staff
*

Dated at Bethesda, Maryland
this 7th day of September, 1982.

.

p/ The Staff currently anticipates making its determination prior to
the September 22, 1982 expiration date of the present license.
However, since PG&E timely filed the license amendment for extension
of the low power license, the license would nonetheless continue in
effect by operation of law, pursuant to the provisions of 10 C.F.R.
$ 2.109. (Ef fect of Timely Renewal Application).

|
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