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INTRODUCTION
A.  PURPOSE:

The purpose of this report .s to respond to the Energy
Policy Act of 1992 by providing *he Congress a review of the
NRC's fee policy, including recommended changes to existing
law to prevent placing an unfair burden on NRC licensees.

B. BACKGROUND:

The Omnibus Budget Reconciliation Act of 1990 (OBRA-90), as
amended, requires that the NRC recover approximately 100
percent of its budget authority, less the amount
appropriated from the Department of Energy {(DOE)~-
administered Nuclear Waste Fund (NWF) for FYs 1991 through
1998 by assessing fees to NRC applicants and licensees. Two
types of fees are required to recover NRC's budget
authority. First, license and inspection fees, established
by 10 CFR Part 170 under the authority of the Independent
Offices Appropriation Act (IOAA) and the Atomic Energy Act
(AEA), as amended, recover the NRC's costs of providing
individually identifiable services to specific applicants
and licensees. The services provided by the NRC for which
these fees are assessed are reviewing applications for the
issuance of new licenses or approvals, amending or renewing
licenses or approvals, and inspecting licenses. Second,
annual fees, established by 10 CFR Part 171 under the
authority of OBRA-90, recover generic (e.g., research and
rulemaking) and other regulatory ccsts not recovered through
10 CFR Part 170 fees.

Since OBRA-90 was enacted, the NRC has published four final
fee rules after evaluating over 1,000 public comments. On
July 10, 1991, the NRC published the first rule that
established fees to recover approximately 100 percent of the
FY 1991 budget. In addition to establishing the FY 1991
fees, the final rule implemented Commission fee policy
decisions and established the underlying basis and method
for determining the hourly rate and fees. The Commission
policy decisions and the fee methodology used for FY 1991
were also used in the final rules to recover approximately
100 percent of the FY 1992 and FY 1993 budget authority.

The FY 1993 rule also included the results of the biennial
review required by the Chief Financial Officers (CFO) Act of
1990. The purpose of that review was to ensure that fees
and other charges imposed by the NRC reflect costs incurred
in providing services and things of value. The review
resulted in significant fee increases for some materials
licensees.

In April 1992, the NRC published a limited change to 10 CFR
Part 171 to address licensee concerns about the unfair
burden of fees on extremely small licensees. This change



adjusted the maximum annual fee of $1,800 that was assessed
licensees that gqualify as a small entity under the NRC's
size standards. A lower-tier small entity fee of $400 per
licensed category was established for small businesses and
nonprofit organizations with gross annual receipts of less
than $250,000 and small governmental jurisdictions with a
population of less than 20,000.

The FY 1991 rule was challenged in Federal court by several
parties. The U.S. Court of Appeals for the District of
Columbia Circuit rendered its decision on March 16, 1993.
In summary, the court supported the basic fee methodology,
but remanded two issues for the Commission to reconsider.
One of the issues related to annual fees for nonprofit
educational institutions. In response to the court
decision, the Commission revoked the exemption from annual
fees for nonprofit educational institutions. On

September 29, 1993, in response to a petition for
reconsideration, the NRC published a proposed rule seeking
public comment on the reinstatement of this exemption. The
comment period expired October 29, 1993, and the final rule
concerning this matter is expected to be issued in early
1994. The second remanded issue was the method of assessing
fees for low-level waste (LLW) activities. 1In response to
the court decision, the allocation method was changed in the
final FY 1993 rule published July 20, 1993.

The Energy Policy Act of 1992 (EPA-92) directed the NRC to
review its policy for assessment of annual charges under
OBRA-90, solicit public comment on the need for changes to
this policy, and recommend to the Congress any changes
needed in existing law to prevent placing an unfair burden
on NRC licensees. Consistent with these requirements, the
NRC reguested public comment on its fee policy in a Federal
Register notice published on April 19, 1993 (Attachment 1).
The 90-day comment period expired July 19, 1993, and was
extended an additional 30 days to August 18, 1993. Although
EPA-92 required only public comments on the annual fees
assessed by the NRC under 10 CFR Part 171, the NRC also
requested comments on 10 CFR Part 170 fee policies because
of the interrelationship of 10 CFR Parts 170 and 171 fees.



By the close of the comment period, 566 comments were
received as follows:

Reactors 26
Fuel Facilities 11
Educational 46
Medical 20
Industrial 450!
Federal Agencies 5
State Agencies - |

566

A listing of the commenters by group is included as
Attachment 2.

€.  BCOPE OF POLICY REVIEW:

This review is based on the comments received on the EPA-92
request, and NRC's experience in responding to the comments,
letters, and telephone calls received during the past three
years in implementing OBRA-90. This includes a judicial
decision involving annual fees, two petitions for rulemaking
proposing changes to our annual fee methodology , and the
comments received on the EPA-92 notice. This review also
considered a NRC's Office of the Inspector General review

of the fee program, that was submitted to the Commission on
October 26, 1993.

The following two assumptions have been made to establish
the scope for this fee policy review:

1. The public policy gquestion of how to raise revenues
(taxes versus fees) will only be addressed to the
extent that changes to existing law are necessary to
make the fees more fair and equitable.

2. The amount of the budget necessary for NRC to perform
its safety missi . will not be addressed.

The following {92 related areas will not be addressed

in this review, as they are being reviewed and decided
separately:

- The merits of whether to exempt nonprofit
educational institutions from fees. (This review,

'0Of the 450 comments received from industrial licensees, 405
were form letters supporting comments submitted by Troxler
Electronic Laboratories, Inc., opposing increased annual fees
asse- =~ to gauge users,



however, addresses how these costs should be
treated, assuming the exemption is reinstated.)

- The merits of whether the NRC small entity size
standards should be changed. (The NRC is
evaluating whether the small entity size standards
should be changed based on the results of a survey
of NRC licensees and the recent proposed rule
published in the Federal Register by the Small
Business Administration that would amend the Small
Business Size Standards).

- The merits of granting petitions for rulemaking
from the American Mining Congress (AMC) and the
American College of Nuclear Physicians and the
Society of Nuclear Medicine (ACNP/SNM). (The
issues raised by the petitioners are among those
addressed here and in the final rule on the
exemption for nonprofit educational
institutions.)?

I1. IDENTIFICATION OF MAJOR CONCERNS:

Essentially, OBRA-90 requires that the NRC recover
approximately 100 percent of its budget authority, less the
amount appropriated from the DOE-administered NWF, in a fair
and equitable manner. To accomplish this, OBRA-90 provides
that the NRC shall continue to collect IOAA fees to recover
the Commission's cost of providing any service or thing of
value to a person regulated by the NRC and shall establish a
schedule of annual charges, fairly and equitably allocating
the aggregate amount of the charges among licensees. To the
maximum extent practicable, the charges shall reasonably
reflect the cost of providing services to licensees or
classes of licensees.

The NRC has met the first objective of OBRA-90, collecting
approximately 100 percent of its budget authority. For FY
1991, the NRC recovered 98 percent of its budget, for FY

1992, 99 percent of its budget and for FY 1993, 98 percent

‘Both petitioners identified several adverse impacts which
they claim have affected their members. AMC, for example,
suggests that NRC implement a system (e.g., a licensee review
board) giving NRC licensees some control over their fees. They
have also suggested that facilities nc longer generating revenue
be exempted from fees. ACNP/SNM suggest that NRC provide an
exemption for medical services similar to that provided for
nonprofit educaticnal institutions. They also suggest a sliding
scale for fees based on income.



IX1.

of its budget. Despite this success, many NRC licensees, as
well as members of Congress, have expressed concerns about
the fairness and equity of the fees.

These major councerns evolve from the inability of the NRC to
meet the principle summarized by one commenter; namely, that
if the NRC is to be funded through user fees rather than
taxes, then "each direct beneficiary of NRC's activities --
not merely its 'licensees' -- should contribute to an extent
commensurate with the benefits it receives."

This principle cannot be met because not all direct
beneficiaries of NRC activities pay fees because of
legislative ceonstraints and Commission policy. Moreover,
fees are based on the agency's costs to perform its
regulatory responsibilities, rather than on the licensee's
perception of benefits received. This leads some licernsees
to conclude that the fees for regulatory activities related
to them are not commensurate with the benefits they receive.

Another major concern, not directly related to the issue of
fairness and equity, is the efficiency to the fee process.
This concern was also addressed in the 0IG memorandum to the
Commission, dated October 26, 1993. Given the
Administration's directive to reduce FTEs and costs in the
future, the Commission believes that unless efficiencies can
be achieved through modification of the fee process,
methods, and policies, many fee related activities cannot be
performed in a timely manner.

The following sections discuss these three major concerns,
and possible methods of resolving these concerns. Following
the discussion of the three major concerns, other fee
concerns and proposed sclutions are also evaluated.

MAJOR CONCERN: NOT ALL DIRECT BENEFICIARIES OF NRC
ACTIVITIES PAY FEES

Licensees have persistently noted that they are billed for
costs not directly related to providing services to them.
This concern arises because costs for some NRC activities
are not assessed to the beneficiaries of the activities
because of legislative constraints and Commission policy.
Thus, to recover 100 percent of the budget, these costs must
necessarily be assessed to licensees that do not directly
benefit from those activities. For this reason, the
legislative requirement to collect 100 percent of the budget
authority through fees inherently places an unfair burden on
licensees. As one commenter stated, assessing fees fairly
and equitably is difficult:



through a system that exempts or excludes certain
entities and at the same time must accomplish 100%
budget recovery. Given that there are certain
regulatory activities whose costs cannot be
recovered fairly through user fees, it is clear
that 100% recovery is at the root of the user fee
allocation problems that the NRC seeks to address
throuagh this fee policy review.

Many other comments expressed this same concern. This
concern was also noted by the Senate Appropriations
Committee, which recently stated in its report on FY 1994
Appropriations for Energy and Water Development:

The Committee believes that the Commission should
ensure that ... international costs are not
collected through domestic licensees.

5. Rpt. 103-147, at 188.

Two types of activities are not assessed to the direct
beneficiary, but rather to other NRC licensees. Tuey are
activities that either (1) cannot be attributed to or
associated with an existing NRC licensee or class of
licensees or (2) can be attributed to NRC licensees or
applicants but are not charged to them owing to statutory
constraints or Commission policy decisions.

Under OBRA-90, annual fees can only be charged to licensees.
Therefore, costs of activities that cannot be attributed to
an existing NRC licensee or class of licensees must be
assessed to licensees that do not directly benefit from
them. These activities include:

- certain international activities;

- oversight of the Agreement State program; and

- generic activities (e.g., research and rulemaking)
associated with classes of applicants or potential
applicants where no NRC licensees currently exist,

For FY 1993, the fees for the above activities were

equivalent to $21.4 million, of which $18.2 million was
assessed to power reactor licensees and $3.2 million to



other licensees.’ Specific details on these costs are at
Attachment 3.

The NRC budget includes certain international activities
that are not directly related to NRC applicants or
licersees. These activities are performed because of their
benefit to U.S. national interests. The NRC is required to
perform some of these activities by the AEA and, therefore,
must budget for them. Examples of international activities
that are not directly related to NRC applicants and
licensees are statutorily required consultations with
Executive Branch agencies on export activities within their
jurisdiction; assistance to countries or international
organizations that provide little, if any, benefit to NRC's
regulatory programs; and support of international safeguards
activities related to nuclear non-proliferation.

The NRC performs activities necessary to oversee and
administer the Agreement States program. These activities
include reviewing and approving new agreements, performing
periodic program reviews to determine their adequacy and
compatibility, developing guidance, and providing technical
assistance (e.g., inspection assistance) and training to the
Agreement States. Because neither the Agreement States nor
their licensees are NRC licensees, they cannot be charged
annual fees under OBRA-90. The NRC can assess 10 CFR Part
170 fees for specific services (e.g., review of requests for
an agreement, periodic reviews of the programs, training and
technical assistance) rendered to an Agreement State.
However, the Commission has chosen not to do so for policy
reasons.

There are no existing LLW disposal facilities licensed by
the NRC. Therefore, the NRC generic LLW regulatory
activities do not directly support an existing NRC licensee
or class of licensees. However, some NRC licensees, as well
as some Agreement State licensees, will realize an indirect
benefit from these NRC LIW expenditures because they will
eventually dispose of LLW at sites that are expected to be
licensed in the future.

In this review, the dollar amounts used are the amount of
the FY 1993 fees that would have been assessed for the
activities. These dollar amounts are representative of past
amounts and should not be considered an upper limit. The amounts
for any specific year would depend on the budget for the
activities for that year.



The second group of activities for which costs are not
assessed to the direct beneficiary involves specific NRC
costs that can be attributed to either NRC licensees or
other organizations but are not assessed to them because of
legislative constraints or Commission policy decisions. The
following licensees are not assessed certain fees or pay
reduced fees:

- most Federal agencies are not assessed Part 170 fees;

- nonprofit educational institutions are not assessed any
fees; and

- small entities are assessed reduced annual fees.

For FY 1993 these activities involved fees equivalent to
$18.2 million, of which $16.9 million was assessed to power
reactors and $1.3 million to other licensees as shown in
Attachment 3.

The first major category of costs includes those activities
for which the NRC is unable, on the basis of existing law,
to charge a fee to specific applicants or licensees even
though they receive an identifiable service from the NRC.
These activities include licensing reviews and inspections
for Federal agencies (other than the Tennessee Valley
Authority (TVA) and the United States Enrichment
Corporation).‘ The IOAA prohibits the NRC from assessing
10 CFR Part 170 fees to Federal agencies for the costs of
these activities. These activities include reviews of
Department of Defense (DOD)/Department of Energy (DOE) Naval
reactor projects; licensing reviews and inspections of
Federal nuclear materials users, such as Veterans
Administration hospitals, Army irradiators, and NASA
radiographers; safety and environmental reviews of the DOE
West Valley Demonstration Project; review of DCE actions
under the Uranium Mill Tailing Radiation Control Act
(UMTRCA) ; anc reviews of advanced reactor designs submitted
by DOE. 1In uddition, EPA-92 exempts from annual fees
certain Fecderally owned research reactors used primarily for
educationa. training and academic research purposes.

‘section 161w. of the Atomic Energy Act of 1954, as amended,
authorizes the NRC to impose fees under 10 CFR Part 170 on a
Federal agency that applies for »nr is issued a license for a
utilization facility designed to produce electrical or heat
energy (e.g., licensing reviews and inspections of TVA's nuclear
power plants) or which operates any facility regulated under
sections 1701 or 1702 of the Atomic Energy Act (the enrichment
facilities of the United States Enrichment Corporation).



In addition to certain licensees being exempted by law, two
groups of licensees are either exempted or pay reduced fees
based on prior Commission fee policy decisions. Nonprofit
educational institutions are exempted from 10 CFR Part 170
fees and 10 CFR Part 171 annual fees.® The Commission has
also reduced annual fees for those licensees who qualify as
a small entity. These reduced fees are consistent with the
Regulatory Flexibility Act of 1980 regquirement that agencies
consider the impact of their actions on small entities.

To address the fairness and equity concerns related to
licensees paying fees for activities not benefitting them,
either (1) laws and NRC fee policy must be changed to assess
all beneficiaries of NRC activities fees that are
commensurate with the cost of those NRC activities; or (2)
the requirement to collect 100 percent of the budget by fees
must be relaxed. Power reactor licensees, who currently pay
fees for most of the activities discussed above, have
proposed another alternative. They suggest that these costs
be distributed among all NRC licensees. Although this would
"reduce the unfairness" to reactor licensees, it would shift
some "unfair" costs to materials licensees. Gi. en the
impact that existing fees are having on materials licensees,
this is not a desirable alternative. Furthermore, the
Conference Committee report accompanying OBRA-90 stated that
these types of costs may be recovered from such licensees as
the Commission determines can fairly, egqguitably, and
practicably contribute to their payment.

While appearing to be fairer, assessing fees to all
licensees and organizations that do not currently pay fees
would create problems in some instances. 1In particular, the
NRC should not reverse i*s policy of reduced fees for small
entities. To do o woric recreate the concerns about unfair
burdens and ineguitics that the Commicsion rectified by
earlier policy decisions and rulemaking. The policy issue
regarding the nonprofit educational exemption is being
reviewed and decided separately. Over the past several
years, the NRC considered various means to recover the costs
for international activities serving broad U.S. national
interests, bv,. found no viable fair way to do so. Further,
it would not . prac :cal to assess fees to foreign
organizations, foreign governments, or to the State
Department to whom some of the support is provided. For
example, assessment of such fees might create foreign policy

‘on September 29, 1993, the Commission published a proposed

rule seeking public comment on a proposal to restore the generic
exemption from annual fees for nonprofit educational
institutions. This report is premised on the assumption that the
Commission will adopt this proposal in a final rule.

9



tensions that could complicate U.S. goals such as foreign
reactor safety and nuclear non-proliferation.

The Agreement States are the direct beneficiary of NRC
oversight and direct technical assistance and some of the
costs of these services could legally be recovered under 10
CFR Part 170. However, absent legislation, assessment of
fees to Agreement States for this oversight would likely
create strong opposition similar to that which occurred over
the nonprofit educational exemption issue. Agreement States
and their representatives commented that Section 274(g) of
the ALA requires the NRC to cooperate with the States in the
formulation of standards that may well entail regulatory
development costs. They indicate that the 29 Agreement
States expend over $13 million annually and have over 200
professional staff in their radiation control programs.
This, they say, contributes substantially to the protection
of the public health and safety and provides a cadre of
gualified personnel to assist the NRC and other Federal
agencies. The Organization of Agreement States indicated
that they would be adamantly opposed to charging fees to
Agreement States. One Agreement State commented that any
attempt to recover generic costs from Agreement States or
their licensees would be "cumbersome and ill advised."
Another State indicated that if the NRC attempted to assess
fees to Agreement State licensees, a number of States would
probably return their authority to the NRC, thus defeating
the purpose of the Agreement State Program.

Regarding Federal agencies, there is no compelling
justification for requiring the private sector to pay for
NRC licensing and inspection of other Federal agencies.
Either all Federal agencies should pay for services received
from the NRC or the cost should be deleted from the amount
that must be collected through fees. Federal agencies could
pay 10 CFR Part 170 fees for license reviews and inspections
in the same manner as commercial licensees and State or
local government agencies. Note also that Federal agencies
already pay annual fees, and TVA and the Uranium Enrichment
Corporation pay 10 CFR Part 170 licensing and inspection
fees. On the other hand, collecting such fees would not
change the amount of revenues received by the U.S. Treasury
and therefore may be considered inefficient.

The NRC believes that the current policy and practice of
assessing a surcharge to licensees to recover the costs
associated with LIW is the right approach. It is not unfair
since these costs indirectly support existing classes of
licensees. Any LLW site that is licensed would provide
facilities for the disposal of LLW from reactors, fuel
facilities, and some materials licensees.

10



IV.

To resolve the concerns about some beneficiaries of services
not paying fees, commenters also overwhelmingly endorsed
legislative change that would 1) reduce the amount of the
fees to be collected by the costs of those activities not
attributable to an existing NRC licensee or class of
licensees and 2) would assess 10 CFR Part 170 fees to
Federal agencies.

In summary, the NRC largely agrees with the commenters and
proposes that the concerns about fairness and equity
resulting from some beneficiaries of NRC activities not
paying fees be minimized by--

- Modifying OBRA-90 to remove from the fee base costs
(about $25 million in FY 1993 fees) for international
activities, Agreement State oversight and direct
technical assistance, nonprofit educational
institutions, and the small entity subsidy.

- Modifying OBRA-90 to remove from the fee base costs of
providing services to Federal agencies (about $6
million) or modifying the Atomic Energy Act (AEA) to
permit the NRC to assess Part 170 fees to Federal
agencies for these services.®

- Continuing to assess fees (about $9 million in FY 1%93)
to NRC licensees for generic activities for classes
(i.e., LLW) that do not currently have licenses.

It is noted that these recommendations would reduce the fee
revenues available to the Congress and Administration to
offset the NRC budget. If modification to the existing
legislation is not a viable option, then the current
approach of assessing these costs to NRC licensees (with the
majority going to power reactors) with its inherent problems
of fairness and equity should be continued, except that
legislation that would require assessment of fees to
Agreement States should be considered.

MAJOR CONCERN: FEES NOT COMMENSURATE WITH BENEFITS RECEIVED

The second major concern is that some licensees believe that
the benefits received are not commensurate with the NRC fees
they are assessed. This issue is raised most frequently by
materials licensees, especially with regard to annual fees.

*Although the legislation would permit recovery of costs for

all licensing reviews and inspections performed for Federal
agencies, an alternative proposed later in this review would only
require that licensing application review costs be recovered.

11



The decreasing number of materials licensees is an
indication of their belief that the fees are unfair and
ineguitable. While the number of licenses remained stable
before FY 1991, the number of licenses decrcased by about
2,000 (from about 9,100 licenses to about 7,100) during FY
1991, the first year of 100-percent fee recovery. Some
licensees consolidated licenses, others turned in unused
licenses, and some terminated licensed activities. For FY
1992, the number of materials licenses decreased by about
300 to 6,800 and that number, by about 300 during FY 1993.
The overall decrease in the number of materials licenses has
resulted in increases in annual fees for the remaining
licensees.

This concern is also reflected in comments that fees
comprise a large percentage of the cost of procuring and
operating a licensed product. For example, small gauge
users have commented that the FY 1993 annual fee of $2,100
equals about half the purchase price of a new gauge. Others
have indicated that the NRC budget, and therefore fees, are
higher than what they believe is necessary. Therefore,
commenters suggest that the Commission must, as its
iicensees have already done in their increasingly
competitive markets, build cost-effectiveness into its
regulatory strategy.

On the basis of NRC's three years of experience
administering the annual fees for the materials program and
the comments received on the fee policy notice, the NRC
concludes that materials licensees perceive their annual
fees to be inequitable and unfair for the following three
reasons:

(1) The NRC materials regulatory program is necessary for
NRC licensees and supports both NRC and Agreement State
licensees. However, only NRC licensees pay the annual
fees;

(2) From the licensess' perspective, the NRC has assessed
large increases in fees without added value; and

(3) Licensees measure the value of their license in
economi. terms, not NRC regulatory costs.

There is merit to the claim that fees are noct commensurate
with benefits because the NRC material regulatory program
supports both NRC and Agreement State licensees, yet only
NRC licensees pay fees to recover the cost of these
activities. The NRC performs generic regulatory activities
for nuclear materials users and uranium recovery licensees.
These activities include conducting research, developing
regulations and guidance, and evaluating operational events.

12



These generic activities provide the basis for the NRC to
regulate its approximately 7,000 materials and uranium
recovery licensees. Because many Agreement States adopt NRC
regulations, these NRC activities also provide the
regulatory basis for the 29 Agreement States to regulate
their 16,000 materials licensees. Under OBRA-90, the NRC
cannot charge an Agreement State or its licensees an annual
fee, because they are not NRC licensees. Therefore, only
about 30 percent (7,000 NRC licensees of the total
population of 23,000) of all materials licensees can be
assessed annual charges to recover the cost of generic
activities supporting both NRC and Agreement State
licensees. As a result, part of the costs (about $15
million in FY 1993 fees) for these generic regulatory
activities that are included in the annual fees for NRC
materials and uranium recovery licensees could be considered
an unfair burden on NRC licensees.

NRC licensees also believe that NRC fees place them at an
unfair competitive advantage with licensees in Agreement
States. For example, one commenter stated that the fee
legislation:

creates a market place in which
approximately 17,000 competitors have an unfair
advantage when it comes to competing in the
national market place. It is unfair to require
certain NRC licensees to carry the burden for
activities conducted for government agencies,
foreign governments, treaty commitments, or other
NRC licensees who, because of special status, are
not supporting their share of the NRC's costs. It
is also unfair to place these NRC licensees at a
financial disadvantage with their Agreement State
competitors simply because they are doing business
in a Non-Agreement State.

The licensees' perception of unfairness as it relates to
activities that support both NRC and Agreement State
iicensees will continue and likely grow worse if more states
become Agreement States. The potential exists for
additional Agreement States to be approved by NRC in the
near future. Both Pennsylvania and Massachusetts have filed
letters of intent with the NRC, and Oklahoma and Ohio are
seriously considering agreements. This would shrink the
existing materials license fee base further and result in
higher annual fees for the remaining NRC materials
licensees. If these four states were to become Agreement
States, the NRC would lose approximately 2,000 licenses and
the annual fee for the remaining 4,500 - 5,000 materials
licensees would increase by about 30 percent.

13



To alleviate this concern, either (1) some of the costs
under discussion should be assessed to Agreement States or
(2) the reguirement to recover 100 percent of the budget
should be relaxed.

Significant problems with assessing fees to Agreement Scates
were previously discussed. The materials licensees and
Agreement States present valid arguments for not paying fees
for the costs invelved in this issue. Therefore, the best
means to address the issue is to exclude certain of these
regulatory costs from the fee base.

With respect to reason (2), that licensees view the
increases in annual fees during the past three years as
unfair because they received no additional benefits, the
commission reviewed the changes in annual fees for materials
licenses. The following table illustrates the changes using
several materials fee categories.

Annual Fees
Categories of FY 1990
Materijals Licenses and Before Fy 1991 FY 1992 FY 1993
Broad Scope 0 $7,800 $11,150 $18,420
Manufacturing
Large Irradiators 0 10,800 16,550 22,020
Broad Scope R&D 0 6,300 9,150 14,320
Well Loggers 0 7,000 10,450 11,420
Broad Scope 0 9,900 13,950 28,020
Medical
Other Medical 0 3,500 4,750 5,220
Small Gauge Users 0 1,500 2,250 2,120

In FY 1991, materials licensees were assessed annual fees
for the first time. Although the NRC explained that the
annual fee was a new reguirement, and not an increase in
existing 10 CFR Part 170 licensing and inspection fees, many
licensees believed that they were paying more than they had
in the past with no value being added. The annual fee
increased in FY 1992 because of both an increase in the
NRC's budget and about a 25 percent reduction in the number

14



of material licensees available to pay the discretionary
fixed costs recovered by annual fees. Again, from the
licensees' perspective, fees had increased with no
commensurate increase in benefit or value. For example, one
commenter stated that "the increasing fees draw attention to
whether they reflect the value of the services being
provided to regulated entities."

Fees also increased substantially for some materials
licensees and changed only slightly for other materials
licensees in FY 1993. In fact the annual fees decreased for
over 2,000 gauge users. There are three major reasons for
the changes in FY 1993 materials fees compared to FY 1992.
First, the FY 1993 budgeted amount attributable to materials
licensees is about 12 percent higher than the FY 1992
amount. Second, the number of licensees to be assessed
annual fees in FY 1993 decreased about 4 percent from the FY
1992 levels (from about 7,100 to about 6,800). Third, and
most importantly, changes in the Part 170 license
application and inspection fees caused a redistribution of
the costs on which the annual fees are based, because these
Part 170 fees are used as a proxy tec determine the annual
fees.

The Chief Financial Officers (CFO) Act of 1990 requires that
the CFO perform a biennial review of fees and other charges
imposed for services and things of value the agency provides
and revise these charges to reflect costs incurred in
providing those services and things of value. Consistent
with the CFO Act reguirement, the NRC reviewed and revised
its materials licensing and inspection fees for FY 1993.

The evaluation of historical data showed that the average
amount of time needed to complete materials licensing
actions or to conduct inspections had increased since the
last analysis of these times. In particular, the inspection
times had increased substantially since the last analysis
which was in 1984. Therefore the fees were increased to
reflect the costs incurred in providing services to
applicants and licensees. The NRC annual fees in 10 CFR
Part 171 are based on the 10 CFR Part 170 licensing and
inspection fees because the licensing and inspection fees
are indicative of the complexity of the license, and
therefore, provide a proxy for allocating the costs to the
diverse categories of materials licensees. Thus, the
changes to licensing and inspection fees in FY 1993 resuilt
in changes to the annual fees. The changes, particularly
the inspection fees, appropriately redistributed the amount
of the annual fee among various materials licensees,
resulting in relatively large increases for the more complex
licenses, such as broad scope medical and research and
development licenses, and minor increases for the small and
less complex materials users.

. 8




Some commenters expressed a concern that the NRC budget is
out of control and that fees will continue their upward
spiral in the future. They contend that because the NRC is
required to collect 100 percent of its budget authority and
licensees are paying for the entire budget, a mechanism
should be created, either through the establishment of a
separate office or an advisory committee, to (1) assess the
cost-effectiveness of proposed generic programs and
eliminate potential duplication of industry-sponsored
programs; (2) review agency cost trends and accounting
practices; and (3) develop and propose future revisions to
the fee regulations. They also suggested that the NRC
freeze fees at FY 1991 levels or limit increases to some
multiple of inflation.

The NRC believes that the primary causes of the previous
large, across-the-board annual fee increases are less likely
to occur in the future. The annual fee is not new and most
licensees now understand its purpose. License terminations
in the past two years have been minimal. Large increases in
Part 170 fees used to calculate the annual fee should not
occur because the fees will be reviewed every twe years in
response to the CFO Act. 1In addition, Administration
efforts to streamline government are expected to result in
smaller budget increases. The NRC is also examining the use
of improved cost accounting concepts which should improve
the tracing or costs to the diverse classes of material
licensees.

However, a large fee increase could occur for a specific
category of licenses because a rel. tively small increase in
the budget could result in a large percentage increase in
annual fees. For example, a $2-million medical study, which
would be unique to medical licensees, would increase the
base annual fee for each of the medical licensees by about
$1,000 (from $5,100 to $6,100), a 20-percent increase for
most of the hospitals and physicians. If the $2-million
study were budgeted for small gauge licensees, the small
gauge base annual fee would increase by about $700 (from
$2,000 to $2,700), a 35-percent increase. The annual fees,
as noted above, could alsc increase if new Agreement States
are added, reducing the number of NRC licensees, unless the
fee base is adjusted accordingly. The use of improved cost
accounting concepts, however, will provide a means to
explain the specific increases. The NRC will also examine
such increases to ensure that they are justified.

With respect to reason (3), the fact that licensees measure
fees in terms of the economic value of the license as
opposed to NRC regulatory costs, licensees continuously
request that fees be based on the amount of material
possessed, the frequency of use and sales generated from
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V.

provide better tracing of the costs to the specific subclass
of licensees and will provide additional information to help
explain the increases.

Another option considered by the NRC and strongly supported
by these who commented is to place a cap on the amount of
fee increases in any given year. For example, the increase
could be limited to a multiple of the Consumer Price Index
(CPI). The NRC does not support this alternative because it
may be perceived by some as indicating that the NRC budget
should be limited to the same increases instead of being
determined on the basis of resources needed to carry out the
agency mission.

In summary, to minimize the concern over the fees not being
commensurate with benefits received, the following actions
are proposed:

) i No longer require material licensees to pay for all NRC
generic regulatory costs that support both NRC and
Agreement State licensees. Towards this end, the NRC
recommends that OBRA-90 be modified to exclude a
porticn of the generic costs for materials licenses
from the fee base.

2. Utilize improved cost accounting techniques to provide
better data on which to base and explain fees,
including specific changes.

MAJOR CONCERN: STREAMLINE FEE EFFORT

During the past three years of implementing OBRA-90 to
collect 100 percent of the NRC's annual budget authority,
the NRC has evaluated over 1,000 public comments on fee-
related rules; and responded to several hundred requests for
exemptions, dozens of letters from Congress, and thousands
of telephone calls from licensees concerning the assessment
of annual f=2es and overdue bills. As a result, the workload
necessary to implement the fee program has been extremely
burdensome on the available NRC staff. Even with the use of
contractor assistance, the NRC has struggled to meet the
existing workload. As a result, the NRC specifically
requested comments on how to reduce its efforts necessary to
implement the 100 percent fee recovery legislation.

The OIG in its October 26, 1993 review of fees for licensees
also alluded to this gquestion, and concluded that:

The agency's license fee development process is
very detailed and labor intensive. It has been
shaped over the years by the implementation of new
Federal regulations and court decisions.
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Substantial effort is expended in attempting to
make the process equitable and the costs
reasonable.

The OIG report went on to note that:

NRC could significantly reduce time and effort,
and related resources devoted to license fee
development by adopting a fee schedule similar to
that used by FERC. The Part 170 fees could be
eliminated completely or, at least, to the maximum
extent practicable. Secondly, the determination
of the Part 171 fees could be simplified by
eliminating/streamlining much of the detailed
analyses performed as part of the process.

The NRC believes that in addition to added efficiency, other
benefits would accrue from a simpler fee process and policy.
A simpler fee structure would make it easier for licensees
to understand NRC fees, while still providing for fees that
are commensurate with total regulatory services provided to
classes of licensees.

Given the comments received as well as the problems
encountered in implementing OBRA-50, the Commission has
considered several ways to reduce the NRC workload.

One option is to eliminate the requirement to promulgate the
fees by notice and comment rulemaking. On the one hand, the
Commission would prefer to use notice and comment rulemaking
only when fee legislation, fee policy, or fee methodology
changes. The NRC sees limited value added to establishing
fees through notice and comment when the underlying bases
for the fees have not changed. Furthermore, the budget on
which the fees are based has been finalized by OMB and
Congress by the time the fees are promulgated. On the other
hand, those who commented on the EPA-92 notice strongly
prefer that the NRC continue to use notice and comment
rulemaking to promulgate fees. Their primary reason is that
they consider this the only opportunity to express their
position on the NRC budget and associated fees that they
must pay. For example, some stated that the courts have
long recognized that Congress enacted the notice-and-comment
rulemaking procedures of the Administrative Procedures Act
to "give the public an opportunity to participate in the
rulemaking process" and to enable "the agency promulgating
the rule to educate itself before establishing rules and
procedures which have a substantial impact to those
regulated.” Others expressed the view that publication of a
fee rule in final form withcut comment ignores the
significant monetary changes in fees that have been assessed
licensees in the previous year even if the methodology or

19



pelicies do not change. To publish fee schedules only in
final form "would deny an adversely affected licensee an
opportunity to veice its objection." One licensee stated
that providing for public comment on the basic fee
methodology and policies gives the public and the regulated
community a rightful voice in the development of those
policies.

As indicated by the comments, most licensees feel strongly
that although the policies and procedures related to fee
assessment might be the same as before, this should not be
used to foreclose the opportunity for new commentary or
renewed dissent. Given these strong views, the NRC will
retain notice and comment rulemaking of fee schedules. This
issue will be revisited if the fees become less
controversial in the future.

Another option considered by the Commission to streamline
the fee calculations was reducing the complexity of the fee
calculation by reducing the number of subclasses of fees for
some major classes of licensees. For example, seven
subclasses of power reactors paid annual fees in FY 1993
that vary by only three percent (from $2,935,000 to
$3,031,000). This difference is relatively small and could
be considered de minimus and therefore not commensurate with
the effort necessary to reach an apparent level of
precision. Those who commented on the fee policy notice,
however, disagree with this suggested policy change. They
indicated that OBRA-%0 guidance requires those entities who
require the greatest expenditures of the NRC's resources to
pay the greatest annual fee; therefore, the existing policy
of assessing each reactor design a charge that reflects the
varying amounts of NRC resources spent on generic research
and other regulatory activities unique to that design should
be retained. They believe the difference in reactor fees of
$96,000 between the highest and lowest annual fee is
significant enough to warrant the effort of calculating the
fees using existing methods.

Fuel facility licensees stated, with respect to a uniform
annual fee for all fuel facility licensees, that such a
"simplification" would ignore the significant differences
between the various steps in the low-enriched fuel
fabrication process and the differences between low- and
high-enriched fuel as well as the differences in the NRC's
budgeted safety and safeguards costs allocated to each
class. Commenters indicated that, for example, the two
high-enriched uranium fuel manufacturers reguire much
greater safety and safeguards oversight by the NRC because
they possess strategic gquantities of nuclear materials.
According to these commenters, if a uniform fee were
assessed, low-enriched uranium manufacturers and uranium
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hexafluoride converters would be subsidizing the regulation
of high-enriched uranium fuel manufacturers while receiving
no tangible benefit. This suggested policy change, they
indicate, contradicts OBRA-90's mandate that fees be fairly
and equitably allocated among licensees. Again, the NRC
defers to the commenters' position but will continue to look
toward ways of reducing the number of subclasses if the
differences in assessed fees are small.

Another option for streamlining the fee process is to assess
only an annual fee, along the lines suggested by the 0OIG in
its October 1993 review of fees. This option will require
modifying OBRA-90 to eliminate the requirement for NRC to
assess Part 170 licensing and inspection fees. If this
option is adopted, the NRC could avoid spending on the order

of 10 FTEs and about $200,000 in contractual support used to
collect Part 170 fees.

Under this option, the NRC would combine the NRC costs for
inspections and licensing amendments, including materials
license renewals, into a single increased annual fee. Thus,
there would no longer be Part 170 amendment, materials
license renewal, or inspection fees assessed for specific
services to specific licensees.’

This option, which would give the NRC the statutory
authority to charge a single annual fee, recognizes that
under 100 percent budget recovery the service to the
licensees is not each individual action, but is the total
annual regulatory activities for a specific license. These
total services include not only the services provided in
amending, renewing, and inspecting materials licenses but
research, rulemaking and other activities necessary to
regulate classes of licensees. This concept also recognizes
that the cost of providing the individual services, although
important, is secondary to the other costs recovered under
100 percent budget recovery. Indicative of this is that
only about 20 percent of the budget is recovered from fees
for the individual services. 1In addition to providing a
reasonable means to recover the NRC budget, this approach
would result in NRC resource savings and a simplified fee
structure. Such a fee structure, however, may be perceived
by some licensees as less fair than the current cne, which
assesses individual fees for services rendered to each

‘A fee would continue to be assessed for review of
applications for initial licenses, such as standard design
certifications, renewal of power reactor licenses, new material
licenses, etc., since it would be difficult to develop an annual
fee for these types of major license applications.
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licensee, because of differences in the amount of fees for
inspections and amendments that licensees in the same class
currently pay. For example, the inspection hours and fees
for different reactors may vary. Also, some materials
licensees may be inspected more frequently than others.
Allied Signal, in the most recent fee case,’ argued that
Sequoyah Fuels, another fuel facility in its license class,
was a problem facility that causes NRC to incur considerably
more facility-specific costs.

The NRC understands the concerns associated with eliminating
the Part 170 fees. However, on balance, the Commission
believes that roughly 10 FTE and $200,000 in resource
savings and a simpler fee structure resulting from
streamlining the NRC fee process to charge only an annual
fee outweighs the potential unfairness that some licensees
may voice. A single annual fee would represent the total
services provided and licensee concerns can be mitigated.
First, although fees assessed on a yearly basis may vary,
the differences in the average cost over longer periods of
time should be reduced. The NRC can also adjust the
subclasses of licensees to minimize these differences.
Second, NRC would continue to charge fees for new license
applications because applicants for a new license would not
pay an annual fee until the license is issued. Also,
licensees that currently do not pay an annual fee (e.qg.,
decommissioning and possession only (POL) licenses) but pay
Part 170 fees would have to pay an annual fee.

The option that would result in the most resource savings
(about 20 FTE) is to modify OBRA-90 to allow NRC to assess
100 percent of the budget to operating power reactors and
major fuel cycle licensees only.’ This option, the
Commission believes, would be considered totally unfair by
the power reactors and major fuel facilities, because they
would be paying fees for materials regulatory activities.
However, it would eliminate all of the materials licensees'
concerns, as well as the numerous letters and phone calls to
the NRC about annual fees. Although this approach would
result in significant resource savings, it should not be
pursued because of the major concern related to fairness
that it raises. It would, from the power reactor
perspective, be more unfair than the current fee structure.
It might also be considered inconsistent with the EPA-92

‘Allied-Signal v. NRC, 988 F.2d 146 (D.C. Cir. 1993).

“If this option is pursued, previously discussed legislative
options to improve fairness and equity, such as deleting certain
costs from the fee base, should not be pursued.
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VI.

regquest that the NRC recommend changes in existing law to
prevent placing an unfair burden on NRC licensees.

In summary, the NRC believes that the most appropriate way
to reduce the administrative burden on staff, while
retaining a reasonable degree of fairness and equity in the
fee schedules, is to modify OBRA-90 to allow the NRC to
charge only an annual fee. The NRC will continue to look
for opportunities to reduce the number of subclasses for
annual fees. With regard to publishing the fees without
notice and comment, the NRC will revisit this concept in the
future if the controversy over fees subsides.

OTHER CONCERNS:

Several other specific concerns have been raised about the
fairness and equity of fees.

Proration of Annual Fees for Terminated Licenses

Currently the full annual fee is assessed to all licensees
which have not filed a termination or POL request by the
beginning of the fiscal year. One comrenter suggested that
to be more fair and equitable the NRC thould provide in its
regulation a provision for prorating the annual fee for the
fiscal year in which a licensee requests an amendment to
remove the license authority. During the past three years,
many materials licensees have written the NRC requesting an
exemption from the fees or an extension of time (beyond
October 1) to terminate the license and be relieved of the
annual fee because (1) no material was ever possessed under
the license; (2) the licensed material was never or
infrequently used; (3) the material was in storage; or (4)
they have attempted to sell the device without success.

The NRC acknowledges this concern and plans to include a
proration provision for termination as well as issuance of
new licenses in its fee regulations.

Some reactors, major fuel facilities, and uranium recovery
facilities are inoperative but continue to benefit from NRC
regulatory activities, primarily those activities related to
decommissioning or site reclamation. For example, some
power reactor licensees have received a POL from NRC and are
in the process of decommissioning their facilities. 1In
addition, many uranium recovery licensees (mills) are no
longer operating and have filed reclamation plans for
approval by the NRC. These licensees benefit from the
research, rulemaking, and issue resolution that the NRC
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performs for decommissioning or reclamation. Licensees
believe, however, that having non-operating facilities pay
annual fees is unfair because they no longer generate
revenue and regquire very little NRC supervision. Some
cannot complete decommissioning for lack of a site for waste
disposal. Therefore, they conclude that they must retain a
non-operating license, through no fault of their own.
Another concern of licensees in the uranium recovery area is
that orly a few active licensees will be left to pay for
generic activities, including those related tc reclamation.

The NRC will continue the present policy of assessing annual
fees to licensees until the license is amended to authorize
possession only or decommissioning. This is consistent with
policy decisions that those who benefit from a license that
authorizes operation or use of material pay annual fees.

Fees For Small Entities

Currently, the NRC assesses two fees for licensees that
gqualify as small entities under the WRC's size standards.

In general, licensees with gross annual receipts of $250,000
to $3.5 million, pay a maximum annual fee of $1,800. A
second or lower-tier small entity fee of $400 was
established for small entities with gross annual receipts of
less than $250,000 and rmall governmental jurisdictions with
a population of less than 20,000.

Commenters have indicated that more variation in the fees
assessed to small entities should be provided. For example,
one commenter indicated that NRC should "create more fee
categories based on gross annual receipts." Some commenters
argued that reducing the gap between the minimum small
entity fee of $400 and the maximum fee of $1,800 would
eliminate some of the competitive disadvantage experienced

by those who are slightly above the established NRC
thresholds.

As indicated earlier in this report, the merits of whether
the NRC small entity size standards should be changed is
being reviewed and decided separately by the Commission.
The issues raised by commenters will be deferred until the
Commission has made a decision on whether or not to revise
the current small entity size standards, since a change in

the size standards could cause the NRC to change its small
entity fees.

Defer License Review Fees For Advanced Reactors.

The Commission revised its policy of deferring the costs for
standardized reactor design reviews in the final FY 1991
rule implementing 100-percent fee recovery. The Commission
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decided that for reasons of fairness and equity, the cost of
these reviews, whether for domestic or foreign applicants,
should be assessed under Part 170 to those filing an
application with the NRC for approval or certification of a
standardized design. The Senate Energy and Water Committee
recently noted that:

The Committee is also concerned that the NRC
review fees charged to the ALWR design
certification applicants are becoming overly
burdensome. The recent schedule delay will
exacerbate the problem. The Commission should
reconsider its policy for allowing payment of
those fees to be deferred until the certification
is actually employed.

S. Rpt. 103-147 at 188.

The NRC believes that, for the same reasons of fairness and
equity that led to the reversal of the decision in FY 1991,
the review fees should continue to be assessed to advanced
reactor applicants. There is no compelling justificetion
for singling out these classes of applications for special
treatment and shifting additicnal costs to power reactors.

The issue of establishing a ceiling on Part 170 licensing
fees for the review of topical reports was raised by an
owners group commenting on the notice. The group stated
that some activities requiring NRC review and approval are
voluntarily originated by the licensees in order tc improve
plant safety and performance. The reinstatement of a fee
ceiling for topical reports will encourage the continuation
of this practice to assure plant safety benefits. The group
said that advance knowledge of the limit on the cost of the
reviews would enable them to plan the allocation of their
limited resources more effectively and efficiently.

A related issue concerns the assessment of Part 170 fees for
review and approval of topical reports. The issue is,
whether the submittal of the reports by utilities and owners
groups should be viewed as "generic," in the broadest sense,
and the costs recovered through annual fees rather than of
Part 170 fees. This might encourage the submittal of
additional reports in the interest of efficient and
effective agency operations, which would be cost beneficial
to both the NRC and the industry.

The Commissior decided in the final FY 1991 fee rule to
eliminate the ceiling for topical report reviews based on
the 100-percent fee recovery principle and Congressional
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guidance that each licensee or applicant pay the full costs
of all identifiable regulatory services received from the
NRC. NRC costs for topical report reviews vary
significantly, depending on the particular topical report
reviewed, and therefore make it impractical to establish a
fair and equitable ceiling or flat fee.

The NRC will continue the present policy of assessing Part
170 fees, without a ceiling, for the review and approval of
topical reports. Inherent in the initial decision to assess
Part 170 fees was that the reports were being voluntarily
submitted for review and approval and there was no
compelling reason not to charge for the review and approval
cost. Although a topical report can be used by more than
ons )icensee, this use typically benefits the organization
that sumits the topical report. The NRC will ensure that
reports that assist NRC in resolving NRC identified safety
issues are not assessed fees.

F.  Expand Scope of Part 170.

Presented in the notice was the question of wh ar to
broaden Part 170 to recover costs incurred fo specific
activities that are now collected as part of the annual fee,
including Independent Investigation Teams (IITs),
allegations, contested hearings, vendor inspections, orders

and amendments resulting from orders, and reviews that do
not result in approvals.'’

A majority of the commenters indicated that if Part 170 were
expanded, they would support billing for orders and
amendments resulting from such orders. These actions, the
comments stated, although not licensee-initiated are
provided to a specific licensee and should be assessed on an
individual basis. One commenter argued that NRC should
correct the situation in which a licensee who does not
submit an amendment reguest recommended by an NRC generic
letter until ordered to do so is not charged a fee, but a
licensee who voluntarily submits such an amendment is
subject to Part 170 fees.

With respect to the remainder of the items listed above,
most commenters believe that many do not constitute a
specific service to an identifiable licensee and that the
costs should continue to be collected under Part 171. For
example, commenters claim that the cost of investigating
allegations and contested hearings are beyond the licensee's

“"rhis issue becomes moot if the Congress enacts legislation
that removes the requirement to assess Part 170 fees.
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control and should not be billed on an individual basis.
Instead, the NRC should continue to include costs for these
activities in the Part 171 annual fee. Other commenters
agreed stating that investigations of allegations and
contested hearings often raise generir issues of concern to
all licensees. Therefore, saddling individual licensees
with these additional costs is unfair and inequitable
because they arise at NRC's direction, are not requested by
a licensee and are beyond a licensee's control. Others
commented that all licensees benefit from these regulatory
activities and that the costs should be recovered through
the annual charge.

The NRC agrees with these comments and will continue to
include the costs of 1ITs, vendor inspections, contested
hearings, allegations, and reviews that do not result in
approvals, in the annual fee. The Coi': sion will not
charge for orders and amendments resul..ng from orders
because most orders are used to imposc civil penalties.
Charging for orders could be perceived as additional fines
to the licensee or in some cases, penalizing a licensee for
exercising its right to disagree with NRC.

CONCLUSBIONS:

For the reasons discussed above, this review of NRC fee
policy concludes that modification of existing fee
legislation is necessary to minimize licensees' major
concerns about fairness, equity, and the administrative
burden of fees. To this end, the following legislative
changes are recommended:

1. Modify OBRA-90 to remove from the fee base costs for
international activities, Agreement State oversight,
the exempted fees for nonprofit educational
institutions, and the amount of the fee reduction for
small entities. This would ainimize the major concern
associated with NRC licensees paying for activities
that do not benefit them. (This would reduce the
amount to be collected by about $25 million, or about 5
percent of the FY 1993 budget recovered through fees.)

2. Modify OBRA-90 to remove from the fee base a portion of
the cost of generic regulatory activities that supports
NRC and Agreement States material licensees. This
would eliminate the concern that NRC materials license
fees, which support the regulation of both NRC and
Agreement State licensees, are not commensurate with
benefits received. (This would reduce the amount to be
collected by about $15 million, or about 3 percent of
the FY 1993 budget recovered through fees.)

27






TTACHMENT 1

MME i

1% Pudars) Rogtster / Vol 54 No 73 / Mosdey April 19 1993 / Proposed Rules
ST A 1 PV i

NUCLEAR REQULATORY SLIP_RAET AT SITRRAA TRRC
COMMIESION Background
10 CFR Poarte 170 vt 1T Public Law 101-508. the Omansbrus
lg:xmuudlm
SO-ALS4 { 0 ). Novenber §. 1090, requiree
b mm:um. -'yml.w
WRC Fos Poboy Reguent e Pulie parcant of 14 acget
Comment - nmu”?nunh-m
Dopartment of Ensegy (DOF)
AGENCY: Nuckes: Regulswory sdminimarad NuCiear Wass Pusd
Commismon. (NWT) foe Y5 1961 through 1999 by
acTione: Ragoest for public compen!. Q_Lhummu-m
types of 10 reoUver 1S buadge .
i nY . The Nucies: Regulsiory sutbonty. Plet. Lossee asd wapecnian

Commusnon (NRC) s soliciting public  feme. sstablished in 10 CFR part 170
Comme oo e Beed or changes 10 S under e suthanty of e indepances.
Aa

fos policy and associated legaisiion. Offices Approprustan Act QOAA) (21
This sction responds o rece U.S.C 8701} recover the NRC's costs of
isgislauon et requiree NRC @ roview  providing individually identifiabls

15 policy for sassasment of snnusl lees.  sarvices W0 spplaants and
solat public comment on the peed oy Licensses. servioess provided by e
changes 1o U . and ecommend  NRC for which these fses ere asssssed
1o the Congress the o existing we Uy for the review of

ww e NRC fSode we nended o prevest  epp for and Lhe wewance of pew
the placemant of &b wniely burden oo Lioanass of approveis. amandmens o
NRC bosnsess. The NRC @ pressoting licenses or approveis. &b (nspections of
VANIOUS CPLOKA, ANErneL e, aned Lcsnsed activitios. Second. anpusl fees
queshans kr consderston and established (o 10 OFR part 171 under
LM I CORCIITANG Peatstia) e sutharity of CERA-G0, recover
(gLl Y CREDTE 06 well a6 POSIDUA.  FEDANC AOK OLULAT RgULTOrY COMS GOl
POLCY COAREEE we wOUM reQuire recovered hrough 10 OFR part 170 fees
anandments to NRC s e reguistons. Su-:lu?--u—-dmu-
The NRC is aleo sanpouncing the roeipe 90, the Pubiskbes Jowe Lo we
of a0 d requeSLLg COMIETE o8 & pECUGE  Mues afer evaluation of public

for rulemaking submitied by U comments. On huly 10, 1991 (54 TR
ADSrEan PR-170- 314721 the NRC publisbed & fins! ruie
um:m%ﬂul £ b Fotern) Logulter wisch

ruiemaking 1o evahams 1S fee policy. sstablished the 10 CFR part 170
BATER: The comment pariod axpues fuly Profsianal bourty reis ed the

1§ 1993 Comments recetved this

dete will be congidered if it s precticsl Unu.::‘ part 171 snousl
1© do s, but the Commiasion is able 1o '99% ' be w recoer

or before s dete will be consdered. ' 7% ' enablishiog
Given u reistively bong comment """“ 'lmlrhu:-d

panod. requests for examaions of the  TEOUCETCE L Pl pe
b Revg ot will not e vienE 170 hewrly rete wnd fows. nd the 10 CFR

BOSSS.  yusult of the Court's dacisian in Allied

ATTN. Docketiog wnd Sarvice Beanch. Signal v. NAC. (D.C. Cir. March 18,
10853, betwesn 730 aun. amd 415 pan. Ulllhm.‘ L 193
Feders warkdeys (Talwphons 301606~ (On 17, 1982 (;ﬂ] 12825), the
1678} NRC in the Fodere) Rogutar

Copwe of comments recuived By b8 1wo limited charges 10 10 COFY parws 170
sxamined o U NRC Public Docusment  ¢5,d 171 The limmed changes bucame
Room et 2120 L Stoe. NW.. efiucxive Mey 18 1962, The lmired
W OC 30285 1w uw wowear change 1o 10 CFR part 170 aliowed tw
ievel of the Celmas Building NRC to Ml quarterty for thoss bicense
EOR MEITER MRORMA TION CONTACT: T imes Lhat were previousty bulled every
james Hollower b Office of the iz monthe. The Lmied change to 10
Cantroiler. U S Nucler ory CFR part 171 adiumed the maximum
Commimon, Washingoe. DC 20885 annual fes of $1.800 sasensed ¢

Telopbone 3014954301 materials Homneee who qualifies as ¢
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small entity under the NRC'» size Policy Act and 1o respond to the AMC that are currently recovered s annual

wilh & populston of less than 20.000.
On July 23, 1992 (57 FR 32891). the
NRC publisbed & fnal rule in the
Federsl Register that sstablished the
Licansing, lospection. and ennual fese
necessary for the NRC to mecover
spproximately 100 percant of its budget
suthonty for FY 1982, The basic
methodology used in the FY 1982 rule
was unchanged from that used to
calculste the 10 CFR part 170
professianal bourly rete, the specific
melerials Losnang and inspection jees
in lOCT‘l.rml?O.lndthlomplﬂ
171 ennual fves 1o the finel rule
published july 10, 1961 (56 FR 31472},

Purpose

On October 24, 1902, the Energy
Folicy Act was enacted. Section 2903(c)
of the Act requires the NRC to review it
policy for sssessment of annual fees
under section 8101(c) of the Omnibus
Budget Reconciliation Act of 1990,
soliat public comment on the need for
chenges to this pol.kl:.y nd&cnmnud
changes (o existing lew Cangress
the NRC finde are nesded (0 prevent the
placement of an unfair burden an
corain NRC Lesnsees, particularly those
who hold licenses 10 opersie Federsl!
owned ressarch resctors used
for sducstional and scademic
nmmb.:urm The Act also
exempted from fsss certain Federally
owned reseerch resctors used primarily
for oduauoaNc,ltgurpu On February
4. 1983 the received & petition for
rulemaking submitied by the American
Mining Congress (AMC). The petition
was docketed as PRM-170-4 on
February 12, 1981, The petitioner
reguasted Lthat e NRC amend 10 OFR
parts 170 and 171 foes for
facilities. matenals liconess, and othar
regulsiary services under the Atomic
Energy Act of 1954, as amended. The
peLtoner requesisd this action to
milgsle alleged nequities and problems
with the present lse rystem. Becauss the
issuss rused b7 Lhe peutioner conomm
the seme subiects as the fee palicy
review required by the Energy Policy
Act. the NRC is announcing receipt of
the petition and public
comment on the issuss ruised 1o PRM--
1704 in this document.

The purpose of this notice is to salicit
public comment on the need. if any, for
changes 10 the sxisting NRC jee po
&nd associated laws in order 10 comply
wilh saction 2903/2) of the Energy

petition.
In the legislative arve, the NRC

enCOUrages commenters Dot 10 address
the public policy issue of whether the
Federal government should fund its
sctivities Lhrough user fees rethar tha
assesting Wxes on the generl
population. Instesd. the NRC asks that
commenters focus oo tus central
question: "Civen thet user fees will be
sssessad 1o NRC Losnsees, what specific
iegislative or NRC policy changes are
nesded 10 sliminsis any unfsir burden?”

Wilh respect L0
smendments o the ies st forth
o 10 CFR parts 170 171, comments

sl reguest & fee reduction for one

Licenses or & class of Losnasess should

explicitly indicste who sbould be
the

recover 100 percent of the NRC budget
suthority. It should be noted that sny
changes (o Lhe sxisting 10 CFR paru 170
and 171 would reguiure nouce and
public comment before Lhe changes are
made.

The NRC hae bad two years of

spproximately 100 percent of the NRC
b suthority. During that ume, the
bas evalusted over 500 public
muubnln:dw
respoided 10 severs) bun TOGUesL
for exempuons. letters from Losnsess.
and letiers from the ; and

:rdcdwthmd-dhbpm
from licensess concerning the

assesament of annual fees. Maoy of
Uiesw comments and lettery expressed
concers about the burden of iees.
Based 0o previous public comments
and letters, the NRC bas devsioped
potential cpticns and slternatives for
changs as well a2 questions fur further
considerston end commant by the
public. Whils comments may be made
on any and ell aspects of the NRC fee
pohlﬂmdmmhmum
w the fees are tsed, it would be
partculeriy belpful 1o the NRC if the
commenis sddressed the specific itams
;:l:auhdmnhuﬁm&hhwoﬂd
ilitate the procsss of anal and
wuuug\bcmuh::,ldnt
snd timely manner. This would also
enable the NRC w provide the Congress
wilh specific mcommendations
any legislotive changes to
Energy

comments oo
o by the NRC under ssction
8101{c) of OBRA-90 and 10 CFR pant
171, the NRL is also sesking comments
wi whether or not to brosden the scope
ot 10 CFR part 170 to recover some costs

foes under 10 pert 171. These costs
are associsted with specific NRC sctions
for specific applicants, Licensess. or
other organizstions.
Four Major Areas of Concers jdentified
By NRC

To assiet in comment, the
NRC has identified four broad arses
whers previous public comment or
concern indicated that the fees may
place an unfeir burden on licansees. The
areas include (1) the surchargs assessed
o certaic licensees under 10 CFR pant
171 and the gpeneric regulatory costs that
rupport the Agreement Stetes: (2)
fluctusting anouel fess: (3) mplifying
the development of annus! fess: and (4)
the recovery of some costs for specific
identifiable services through annuel
fous.

I Annual Feu and Regulatory
Support of Agreesnent States
Both the Congress and the NRC have

recognized thet the NRC budget
lacludes costs for NRC
activities but for which the costs cannot
be attributed to existing NRC licensees.
Accarding o the Conference Report
mpuy\:, OBRA-90, "“incressing
the amount of recovery to 100 percent
of the NRC's budget suthority will result
i the imposition of fees upon certain
licemeess for costs that cannot be
stiributed o thoss licensees or classos of
licensess. ' The Conference Report
further steted that: “The conferees
iniend the NRC to fairly and equitably
recover thess ex from 1
Lcansees the annual charge
sven though these expenses cannot be
sitnbuted io individual licensees or
classes of Licenssss " Therefors, 10
umpiement 100 percent fse recovery, the
NRC must impese the cost of some
activities on Loensess who neither
requesied nor derive direct beselit fom
those activities. ln sddition. the
Commission has made cerain policy
decisions that result o g foes 10
licansess for activities that do not

rovide latory support to those

icenses. Under OBRA-90, the costs of
those activities can anly be recovered by
assessing annuel fees 1o axistng NRC
Liconsees. To recover these types of
costs. the NRC assesses ¢ surcharge 10
carein losnsees.

Activities Inciuded In The Current
Surcharge

The following discussion presents the
thres broad categories of scuvities that
are included in the current annusl fee
surchargs:
1. Actuvilies not associated with on
existing NRC licensee or class of
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lrconsees. The fret masor category of
coats covers those NRLC activitiss Lthat
cannat be attributed 10 an sxisting NRC
lLicenses or Class of Loensses This
category inciudes internationsl.
Agreement Siste. genenc iow-leve!
waste (LLW). and genenc urenium
sonchment activiLes

Some witernations! scuvities are not
directly Ued to an individual licenses or
class of Lcensess. These activites
include some safety assistance provided
1o foreign countnies and some non-
proliferstion reviews

In addition. the NRC s budgeted costs
for admunisenng the Agreement Stats
program are attributed coly to
Agresment Siate [icensess Only
Agreement State Losnsess henefit from
this program Because Agreemen! State
licensess are not NRC Licensees, they
cannot be charged an annual fee under
OBRA -90

The three existing LLW dispossl
facilities are licensad by Agresment
Siztes. Two of these facilities also have
NRC Licenses for dusposal of special
nuciser matenal Therefors. the NRC
gensnc LLW regulatory activities do not
fully support an sxusting NRC Licencse
or ciass of Licensess. However some
NRC licensess. &8 well ks Agreemant
State Licensees. will indirecty receive
the benefits from these NRC LLW
expenditures because they will dispose
of LLW st sites that are axpected to be
Licensed (o the future

Another ares where NRC i
esiablishing the regulatory rxmework (o
regulete future licensees s uranium
enrichment. Although an spplication
has been filed for an ennchment facility.
the license bas not been 1ssued and.
therefors. thers 12 DO wranium
ennchment Licenses that may be
essessed an annusl fee for these generic
activibes. Under OBRA-90. annual fees
can only bs charged (10 Lcansess, not (o
Licanse spplicants

For FY 1992, spproximately $14
milhion was incl i the power
reactor surcharge for this cetegory:
spproximetely $4 million wes ssssssed
&3 ¢ surcharge (o classes of Donrescior
Licansess Lhat genarsis low level waste:
and $3 miilion for Lhe
Agroement Slate prograzm was included
in the NRC professionai bourly rete and
assessed 10 all Lcensees.

1 Specific eppiicants and licensees or
classes of licensees that are not submct
to fee assessment under IOAA or other
low The second majwr category of costs
covers thoes sctivities for which the
NRC is unsble. oo the basis of existing
law 1o charge & fse to specific
srplicants or Losnsess even though they
receive an identifiable service brom the
NRC. Thess activities involve Liosasing

reviewe wnd ans foe Pedees)
sgenciss other the Tenneeses
Valley Authority (TVA) and the United
Stetes Enrchment Corporation * Iy
sddition. the Energy Policy Act
sxsmpted from snousl fees certain
Foderslly owned ressarch reactors used
primarily for sducational training and
scademnic research purposes.

Wilh regard to Federel agencies. the
NRC performs Lcsnsing and inspection
activities. and conducts other reviews
for which fees. sxcept for 10AA
probibitions, would normally be
charged under 10 CFR part 170. For
sxample. the NRC reviews DOD/DOE
Neval resctor projmcts: issues Licenses (o
and conducts .nspections of Feders!
DuCiear materials users, for sxampie,
Velerans Admisiststion bospitals,
Army ursdiators, and NASA
racdiograpbers. and performs safety and
snvironmentel reviews of DOE West
Valley and uranium mill tallings sctions
&8s raquired by the West Valley
Demonstration Prowct Act and the
Uranium Mill Tailing Radiation Control
Act (UMTRCA), respectively. The NRC
als0 reviews advanced rescior designs
submitted by DOE.

The IOAA prohibits the NRC from
assesnng 10 mcn 170 fous w0
Federsl agencies for the costs of these
scuvities. The Energy Policy Act
probubits the asssssment of 10 CFR part
171 annual fees 10 certain Fecerally
owned resesrch reactors used primarily
for educational purposss. Therefore,
under OBRA-90, the NRC must assses
annusl fees 1o other Licensess Lo recover
the costs of thess sctivities in ordet o
comply with the 100 peroent recovery
sQuirement

For FY 1992, sp taly 34
million was wacl in the
for operating reaciors for thus
category of Nmﬂm

1 Activities relating to appls and
licensees currently exempt 10CFR
parts 170 and 171 foes or assessed
reduced annual fees for small entities
based on current Comumismion policy.
The third major ca of costs covery
thoss activities for w spucific
applicants or Licensews rece s NRC
sorvices and could be ssessed fess.
However. as & result of
Commission fee mxamptioc end fes
reduction policy decisions. ceraln

' Sectew 181w of tee Anamec By Act

i thartme e NI @ wmpon e smdw 10 CFF
ot 170 an o Fadars apancy thar applien for o
ekt b MO WOr ¢ BELALESCASH WRCLIAN) Gaengie
O PITANW GATNN O DAl SRR Ml DSORMIGY
roviews and espactions of TVA s smcion pewie
AL O AT epesreass B © WALLTT regeateed
i sections 1700 w0 1707 of the Az Bmargy
AL | de smrChaney CiliDey of e Uwised Sdsess
Earcivmen: Lonpemias,

Lomnsess ere exmnpt browm eee o pey
reduced snnual bees. a
Nan sducational institutions. for
CXAMPS, CANALD DODPOwer rencior and
nuciew material users, are sxem pled
from 10 CFR part 170 and
inspection fees and 10 CFR part 171
snnual fees. The Commission has also
reduced the annual tees for thom
Lcensess who can qualify as & small
entity under the Commussion s

' This action is consisient
with the of the Regulatory
Flexibility Act of 1880 that agencies
consider the impact of thewr sctions on
small entitiss
For FY 1982 approximately §7
millos in NRC costs for nonprofit
sducational institutions was ssssssed as
& surcharge 1o operating
and spproximately $6 million in
reduced fees for small entities was
asaesaed &8 8 surcharge w al) Licensess
tha! are not small entities

mmsmm::cm
Siate ts
Apresment Applican

This sres covers generic sctivites that
are artributed to & specific class of NRL
Licensses but also support Agreement
State Lcensess. These actviLes we
associgied with the NRC nuciesr
materials and uranium recovery
regulatory program. ‘

The NRC performs genernic regulstory
sctivities for puciesr maternals users and
wanium recovery licensess such as

gonanc activities provids the bass for
NRC 10 regulsts its epproximately 7,000
materials end ursnium recovery
licansews, a8 well as for the twenty-nine
Agresment Sistes to regulste thewr
16.000 materials Licsnsees. However,
under OBRA-90, the NRC caanot charge
Lhe Agresment Siate Licsasess ar snnual
fes 10 recover & portion of the cost of
thess sctivities becsuse they are not
NRC licensess. Therefore. only abou! 30
percant (7,000 NRC licetsees of the (0w
population of 24.000) of the licensees
Ao be sesvesed s snnuel charge (o
recovar the cout of puneric activities thst
suppurt both NRC and State
Licensess. NRC Lostnsees indicated
that this creates an unfeis burden and

million) thet ere included i the annual
fwes for NRC matarisls and wranivm
recovery Licensese could be cousidersd
s A uninir burdes.

The NRC has

Legsictre
idenufied the legislatve
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options 1o sddrees Lhe lesues discusesd
e

1. Modify OBRA-90 to eliminsis the
costs of ceruun sctivities rom the e
base 80 that the NRC is required to
collect approximately 100 parcent of its
budget. less sppropristions from the
Nuclesr Waste Fund INWF) and the
budgeted costs for other sctivities that
wou.id be specified by the NRC With
respect 1o this altlematve, the NRC s
particuiariy intleresied (0 f"()iV'.";g
public comment on the following
question: Shouid OBRA-S0 be modified
1o remove all specified activities
dentifed i the four items sbove from
the fou base? Uf all four sctivities are
excluded. spproximately $61 million
based on the FY 1992 budget. would be
removed from the fee base

i. Modity OBRA-90 10 permit the
NRC 10 assess annual fees to
organizations other than NRC licensees
and spprovel holders that banefit from
reguistory sctivites. For sxample, if this
alternative is pursusd, it could result in
e NRC charging genenc regulatory
costs 1o NRC spplicants. This would
mean that the Krﬂ epplicant for & new
class of licenss couid be red (0 pay
for ell NRC regulstion deveiopment and
research costs 10 put & regulstory
Progra:mn in place 1o regulsts &b entire
class of Lice.sees

3. Modify the Atamic Energy Act to
permit the NRC 1o sssess 10 CFR part
170 fees to Federsl agenciss, other than
those that alreedy ars subjact o such
sssassments, for identifable services
such as reviews, spprovals and
inspections where direct recovery for
Lhess costs i¢ currently prohibited by
IOAA. This would mr
epproximately 34 million v edditiona)
foes being collected from Federal
sgencies

Folicy changes. Policy changes to
sddress the concerns with the surcherge
include the sliminstion of exemptions
currently contained (8 10 CFR perts 170
and 171, This would include, for
example. elimunation of s exserption
for nonprofi' educational institutions
[l Fluctuating Annual Fess

The amount ¢f the annusl e
fluctustes depending oo the amount of
the budget and the number of Licansess
svaiisbis to pey the relatively Bxsd
genanc and othar reguletory costs
Changes Lo the budget and the number
of icansess cen causs reletvely lerge
changes o the amounts of the annuel
foss. For sxample. the FY 1992 anous!
few for some lcensses Increased by 50
percant dus o thess fsctors. Becouss of
the tming of Congreesiana) spprovsl of

the NRC s budget, it is not possible to
§/ve bosnssae muck sdvance sotice of

thess incremses. Licensess heve
complained that it is unfair for the NRC
O semews SUC rpe Lncresses Dece use
they do not have sufficient warnung 0
sadus prices and cConUreacis 10 recover
Lhe WCresses.

Lagisiative Option

To munimazs the potential of large
LOCTeASES LD AONUAl fees, GDe opUOD
would be to modify OBRA-80 to lmit
e ennual fes increase for each class of
licensees. ADY Cost DOt PeCOvered a8 &
result of this Limitsuon wowld be
exciuded from the fee bese. U thus
legisiative option is pursued, should the
increass be Limited 10 the Incresse as
refllacted by the Consumer Prics Indsx
or some other fxed perceniage. for
sxample, 25 percent?

m Samfah’)ﬂn‘ the Deveiopement of
Annual Fees

OBRA-Q0 requires that annusl iees be
sstablished by rulemeking Therefore.
the NRC must publish ¢ rule
for comments, evaiuate COMMents,
and issue & final rule sach year, oven
though the basic fee methodology end
policy wre unchanged from the previous
year This results i extre salf offort and
delev 1o establishing the snnusl fess for
8 pardcular yesr.

ln sddition. the NRC hes received
mmthﬁnt&omw
foss for opereting power
u”mdlmlqchm
sbould be mmplified. They point out
thet annusl fees for the opereting power
rencior cless of licensees are determined
in three weys. Pirst, within the
opereting powse reactor class. &
distinction is maede betwesn the four
vendor groups, thet s, Baboock &
Wiicox, Combustion

distinction is mede bused oo locetion of
the rescior, that is, whether or not 1 s
locaied sest or weet of the Rocky
Mountains. As ¢ result. the amount of
the fees for emry one vendar with o
specific conlainment typs could very
ugnificantly from yeer W MRS
one commenter 1o conc that the
“variability of the difierence 1 greeter
than the stimmepted refinerment” (56 FR
3147%; July 10, 1991). Similarty, for the
clame of fuel cycle facilities & distinction
is made betwean high eariched fusl
fabricetion, \ow enriched fusl
fabrication, UF, coorversion facilities
and other fusl fecility licensees. NRC's

safery and misguards budgeted costz are
separniely sliocaied (o thees Classes

The NRC is seaking comment on ways
o mmplity the of establishing
snnual fees and simplifying the method
for determining snnvel foes for
operating power resctors and fuel
fsbrication licensess withou! causing an
unfaur burden
Legisiative Option

To sumplify the process ane opuon is
1o macify OBRA-90 30 fee scheduise
con be published without scliciung
public comment, provided the besic fee
methodology and policies reman
unchanged the previous ysar

Policy Changes

One option to sddress the differsnt
ennual lees for vanous classes nf
cpersling power reaciors and fuel
facility Locsnsess is to modify 10 CFR
171 10 sseess ane uniform annual fee for
all operstiog power resctors and one
unifore annual fes for all fuel facilities.

IV. Expanded Scope for 10 CFR Part 170

The suthority for NRC's assesamwnt of
the 10 CFR part 170 Lcsnsing, approval,
and inspection fees by the NRC i the
IOAA. The 10 CFR part 170 fwes wre
assessnd for specific services rendered
by the NRC to identifiable epplicants
end Uosnsess. Two Supreme Court cases
and four Clrewit Court decisions relaung
to the Federsl Communications
Commission (FCC) and the Feders!
Power Commussion (FPC) fees sssessed
under the sutharity of the IOAA. as well
as & Filth Qireuit Court of Appesls case
relsting to IOAA NRC . bave
provided sddiu guidancs 1o Lhe
NRC in fee ssssssment under 10 CFR
part 170. The past and current 10 COFR
part 170 fsee were established based on
ibeee court decimons.

Based om the courte’ guidance. NRC
IOAA 4ype fose hove best sructured
end are aovessed for the review of
spplicstions for snd the lssuancs of (1)
new licenses: (1) amendments end
renewels W existing lestnees: (3)
spprovals, such as topical reporis; and
(4) for inspections. Under the current 10
CFR part 170 fse policy, ao spplication
must be fied for & new licatuss, an
smendment, repewsl. o approvel. or en
inspectios must be conducied by the
NRC in order for ¢ 10 CFR part 170 fes
to be assssand.

The courts’ decisions oo which the
current 10 CFR part 170 fess are based
werw Lssuad before the OBRA-G0
requirement to recover 100 psrcant of
the NRC's budget suthority through fees.
Becsuse thers wre instances whers NRC
parforms specific services for
identifisble spplicants, licensees, or
other orgenizations that do Dot meet
sxisiing policy for assessing 10 CFR pant
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170 fens, the costs of thees services are 4 &ublmmmulnmt incident 0 & voluntary act because the
recovered through 10 CFR 171 Plan (SDMpP) LCRDM GO DO reques || Similarly,
mudh-wm-nmuu‘m NRC performs reviews and conducts tmendments resukting from orders are
¢ paruculer class. If the costs of thess inspections with 10 those DOt asssssed 10 CFR part 170 fese
'ypes of activities were recovered under compenies iden in the Sits because such are nox flled
10 CFR part 170. the annual fee would Decommuseioning Management Plap 10 voluntarily by the but are filed
b decressed ensure the Cisan-up of the sites. 8 & requirement of the order. The
The NRC is seeking commants oo the  Currently, 10 CFR part 170 foee are not Couts of thess activities are

opuon of broadening the scope of 10
CFR part 170 to recover costs incwred
for specific actions for identifigble
rCipients because of the

interre ationship of 10 CFR parts 170
&nd 171 in recovering 100 percent of the
NRC budget suthority. Some of these
Sctivities are identified and Ligted

below. The listing provided is not
intended to bw all-inclusive

! Incdent Investigation Teams (ITs)

The purpose of the agoncy s incident
'fVesLgALOD program is o investigate
significant operstioral events wnvalving
powet resctors and other facilities in &
Systamatic and wachnically sound
manner. Causes of the events are
Getermined s the NRC can take
Correcuve actions. An incident
\nvestigetion team iDvestigstes svents of
o potantially mejwr mgnificance
Cu.rmnily ihe costs of these

investigations are recovered through
annusl fees

2 Vendor lnepections

NRC conducts inspections of
suppliery of nuciesr components,
matenals, end sarvices in responss Lo
specific bardware fallures. regulstory
concerns. or allegstions to determine
whether these suppliers are in
compliance with applicabie NRC und
INdustry eguirements Currently pert
170 fwes are not assessed for thene
inspecions because vendors are not
epplicants or Loansess of e
Commission. The costs of thess
INSpECLGNS are recovered
Winusl fees assessed (0 Lower reactons

3 Allegations

NRC conducts unvestigmions of
tliegations of wrongdoing by NRC
licensees and others within its
regulatory unsdiction. NRC also
conducts inspections of aliegstions
Méve hv third parties regarding specific
licensews. Not all sliegstions are
substantisted. The
previously decided it would not charge
10 CFR part 170 fnes for inspections
resuiting from third party
FR 21208 Mey 21, 1684). The
cosis for these Lo vestigations are
recoversd from sach clase of Ucensse

(49

Sssessod because the companies are not
NRC applicants or Lcensess. The
budgeted costs for Lhese reviews and
\DEpeCLOnS Are recovered from fus)
faciliies and matenals Losnsess
through annual fess.

5 Reviews That Do Not Result in
Formal NRC Approvals

result in the Lssuance of farmal or
approvals. For sxample, the NRC saf
reviews Lhe results of the Individual
Phntinmmnbmlmhw
byomcmmdpmudnn
Safety Evalustion Report (SER) oo the
findings. 10 CFR part 170 foes are not
essvssed because the [PE review does
not resull io & letter of approval or an
amendment to the techuical

(PRA) reviews of specific resciors.
Th-omlunmuluuun
gonerstion of & SER. The SER

& ganeral deecription of the staff's
o P s o
wenknessss of the with mare
Mmumm
bleCulubbalomunl
action. such as in the
specificstions. 10
Dot assessed becsuse Lthe review does
not result io & letter of approval or an
amsndment to the technicsl
tpecifications or license. Another
®xample 1 NRC's review of Ansncial
meMm‘

€ Orders to Licenssss and Amendments
WMMMM

palicy
in footnote 1 to § 170.21 and fostaots 2
to § 170.31). 10 CFR part 179 fees are
Lo esmeased for Uhe orders or
LTenAmants resulting b the orders
h-cnuucuNlC.ammmuwn.
issues an order. The order s not

recoversd through ennual fees to sl
Lcensess.
? Couhndﬂnnnp

Contested heerings are conducied by
the NRC oo specific applicstions.
usually at the request of Lotervenors.
The previously decided not
todmphuheummdbunnp

& haaring gives the public an

Opportunity o intervens or participate
o the process and serves an
sducational purposs (42 FR 2215% May
2.1977). The budgwied costs are
recoversd through snnual fess sssessed
to all licensess of & particular class

Policy Changes
One optios 1o sddress the sctions for
crguaiantitns feemnbes oo,
| is to
M!ylompunlmwmm,
Costs incurred for specific actions from
'he identifiable recpients

is also
requasting comment op the
iasues ruised in PRM-170-4 1o this
document.

Adverss lmpects on the Petitioner

hmml-ﬁh w“thh:::t::.
on i

that bold Lostises because it

believes have bees adversely

afincted by the current lcenss fee ruke.

The alew U of its
oecsber who hotd NRC a2
Q—lu-ll-un:‘-ylumzn
) e

DRTRLLCHLS walting

NRC approval of pians.
are on Tbmbhn:

nmuhm-u
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continue (o pey the NRC an saoual fse
bu:mduynohr revenue
and regquire very U

The pettioner siso ssserts that some of
Whese (acilites have bown ewaiting NRC
ap?rovnl of final reciamation plans for
65 ong &8 six or seven ysars, but in the

meanume must continue to pay the NRC
an annus! fse

The Petitioner's Conosrns

The petitioner’s primary concsm is
that & system hat allows an agency to
recover 100 percent of its costs invites
regulstory abuse es there are 0o
sal present 1o ensure Lhat fees
wre collected in relstion to the amount
of necessary NRC oversight end
regulation. The petitionsr states that,
under the current fee systam, the NRC
is Dot sccountable to anyone and has no
oversight or quality contrel for
ins on efforts. There are no Lmits
on how oflen inspections occur, Do
provisions for licensess 1o object 1o
costs. and no essurance for expeditious
service by the NRC.

The petitioner claime the NRC is
violating the “fundamenta) principie of
law” that # reasonabie relstionship must
waist between the cost 10 Losnsess of &
regulstory program and the banefit
derived from u:.h - sarvices.
The petitioner believes the 87 t
increase o fees for Class | MK::.:V-'
the priar yeer is sxossaive in
comparison with the 8 percent incresss
in the annual NRC sppropristion. The
petitioner believes that fes incresses
should be consistent with the NRC
pracuce of using the consumer
index for annual sdjustment of surety
bonds. The petiticner believes the
snnual fee is exorbitant for Class |
UrknIuIn recovery sites, aspecially those
that have ceased operstions and have
been weiting for severs] years for NRC
|p¥;ovnl of reclamation plans.

@ petitioner also staiss Lhst the
$123 hourly charge for
services is excessive for staff afforts
end notes that such an amount is
equivalent (o the rate charged by &
senior consultant ot ¢ mﬂby'
recognized consulting firm.

The Petitioner's Proposals

The petitioner requests that 10 CFR
parts 170 and 171 be amended to
alieviate the inequitabie impects of
NRC-imposed fees on its members,
speci Scally for Class | uwranium recovery
sitee Lhat bove censed operation and
swsit NRC spproval of reclamastion
plans. The petitioner also suggests thet
the NRC implement cartun standards
for services ded. The petitioner
offers the following fic suggestions
for ensuning that the ise schedule beary

8 ressonable relationship (o the benefit
provided by NRC oversight and
regulation

1. The petiuaner suggests the
implementation of & system thet sllows
NRC licensees to bave same control over
fees Lthey are assassed. According to the
petitioner, no mtional relsuonship
wxists betwsen the fees by the
NRC and the benefits derived by its
Licensees. A Licenses review board
should be established that reviews the
NRC foe systam snnually, monitors NRC
inspeclion activities 1o prevent
regulatory abuse. and propases revisions
1o the fee sysiem (o eliminate
inequitable trestment of licensess.

2. The petitoner suggests that the
NRC deveiop & consistent method for

spplying The petitioner
beli that Nlcmldlupply
licensess with & cost sheet that

describes charges for various types of
sarvices and » specific response interval
schedule thet prescribes desdlines for
all NRC regulstory services. This would
eliminate inequities that may occur
when the procsssing of simple
amendment requests takes some NRC
wafl membars longer than others o
complete. The petiticner slso sugpests
that the NRC astabliah time lunils for

mn.,ndnwdaylhnnph
amendiment requesis. and
Mﬁmmmmhm

1. The petinoner suggests that the
wa.mmmm
sccounting of the servioss it
Currently, the NRC lists only
the bours spent and the bourly rate on
bills semt 10 licensees. In addition 1o
nmply list thtnnup.;l:ndth&.
hourly rute, the petitionar believes that
NRC charges should be itemized to also
inciude & description of the work

performed. the namels) of the
individusl(s) wheo the work,
and the dates on w the wark was
P.Q%nm that the
NRC sliminate factors contribute to

ihe inequitabis treatmant of Loensess.
The petitioner believes that fees should
be wrived for facilities that no
genersts revenus and require very little
NRC supervision. such as for urenium
fusl cycle sites that heve ceassd

Cangrees in snscting the Omnibus
Budget Reconcilistion At of 1900 was
that pon-power reector fucilities should
be sxempt for the most part fom annual
fees bacsuse they comprise bees thas
thrwe percent of the NRC's regulatory
costs. The peutioner slso believes that

the Department of Energy (DOE) is
umproparly receiving NRC oversight and
review of its mill tiling site reclamstion
sctivities withou! being charged fees by
the NRC. Furthermars, NRC attention to
DOE gites prevents adegquats NRC
resources 1o be commitied 1o address
private sector licensing metters,
resulting in exorbitant costs 1o certain
NRC licenssss who must continue 1o
pay the NRC foes for many years while
swaiting NRC action.

The Petitioner’'s Conclusion

The petitioner has identified several
significant adverse Linpects which it
claims bave affected its members as &
result of the current NRC foe system
which provides for inequitabie
treatment of Lcsnsess and the potenusl
for regulatory sbuse. The patitioner
bolieves that the fees imposed by the
NRC unfairly burden its wranium
recovery facilities that bave csased
operstion and are ewaiting NRC
spproval of reclamation plans, in some
cuses for many years. The petitioner
requests that the NRC cansider its
proposals to amend the rules in J0 CFR
parts 170 and 171,

List of Subjects
10 CFR Part 170

Byproduct material, import and
sxport licenses, Intergovernmental
relstions, Nao-payment! psnalties,
Nuclesr matenials, Nuclesr power plants
and resciors, Source metenal, Special
Duciear material

10 CFR Part 171

Annual cherges. Byproduct matenal,
Holders of ceruficetes, repistrauons,
approvals. Intergovernmental relations,
Noo-peyment penalties, Nucisar
materials. Nuclesr power plants end
reactors, Source material, Special
Duciear meterial.

The suthority citation for thus
document is: Sec. 2903(c), Public Law
102~488, 108 Stat. 3128

Duted ot Rockville. Maryland this 13th day
r{ April 1983

For the Nuckesr Regulstory Comum ission
Samowol | Chilk.
Secretary of the Commizsion
PR Doc. #3-8088 Fled 16983 8 4% am)
BB COBE TS
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Compents - Reactor Licensees and

Thelir Representatives

Aerotest

Arizona Public Service Co.

B&W Owners Group

Carolina Power & Light Co.
Centerior Energy

Commonwealth Edison

Duke Power Co.

Duguesne Light Co.

Enterqgy

Florida Power & Light Company
General Atomics

Georgia Power

Karl W. Gross, Reactor Operator
Northeast Utilities

NUMARC

Pennsylvania Power & Light Co.
Philadelphia Electric Co.
Southern California Edison Co.
South Carolina Electric & Gas Co.
Southern Nuclear Operating Company
TU Electric

Union Electric

Virginia Power

Washington Public Power Supply System
Winston & Strawn

ATTACHMENT 2

(149)
(534)
(528)
(527)
(524)
(473)
(523)
(520)
(488)
(519)
(151)
(493)
(460)
(526)
(475)
(522)
(529)
(508)
(444)
(494)
(463)
(141)
(535)
(480)
(509)

(532)
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Their Representatives

ABB-Combustion Engineering

Allied Signal

American Mining Congress

B&W Fuel Company

Hunton & Williams

Louisiana Energy

Ric Algom Mining Corporation
Siemens Power Corporation

U.S. Council for Energy Awareness
wWestinghouse Electric Corporation

(518)
(495)
(496)
(474)
(552)
(489)
(505)
(512)
(510)
(492)

(554)
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Their Representatives

American Council on Education
American Society for Engineering Education
Central Michigan University
Christopher Plavney

Cornell University

Eastern Michigan University

Fermin M. Perez

Georgia State University

John R. Anderson

Margaret R. Kunselman

Massachusetts Institute of Technology

Mount Holyoke Ccllege

National Organization of Test, Research and
Training Reactors (TRTR)

National Science Foundation
North Carolina State University

(541)
(557)
(555)
(483)
(490)
(507)
(542)
(1)

(560)
(461)
(481)
(566)

(533)

(546)

(521)
(543)

(51€)

(547)



16.

17,
18.
19.
20.
1.
22.
23.
24.
5.
6.

2

2
2

-
e

2
2

3

3

3

3

W oW W
O o 9

8.
9.
0.

-

4o

2.

:
4.

o0

Ohioc State University

Oregon State University
Penn State University
Princeton University
Purdue University

Saint John's University
Saint Mary's College
Simmens College

Smith College
South Dakota State University

University
University
University
University
University
University
University

University
University
University
University
Washington
Washington

of
of
of
of
of
of
of

of
of
of
of

California~Irvine
Cincinnati
Delaware

Florida

Illinois
Massachusetts
Miami

Michigan
Missouri (Rolla)
Texas

Wisconsin

& Lee University

State University

Xavier University

(464)
(472)
(545)
(558)
(465)
(457)
(430)
(538)
(559)
(564)
(530)
(549)
(548)
(553)
(138)
(556)
(504)
(459)
(531)

(561)
(550)
(537)
(551)
(539)
(536)
(563)

(466)
(544)
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Comments - Medical Licensees and
Their .

American Association of Clinical
Endocrinologists

American College of Nuclear Physicians

American College of Radiclogy

Association of Independent Research
Institutes

Colorado Hospital Assn.

Dean W. Broga, Ph.D.

Elias C. Dow, M.D.

HCA Johnston-Willis Hospital

Hospital Association of Pennsylvania

Hospital Pavia

Hot Springs County Memorial Hospital

John R. Sinkey, M.D.

Lahey Clinical Medical Center

Medical College of Wisconsin

Metabolism Associates

New England Medical Center

Northern Virginia Endocrinologists

Richard B. Guttler, M.D.

Stan A. Huber Consultants, Inc.

St. John's Mercy Medical Center

(434)

(511)
(517)

(497)

(503)
(486)
(449)
(471)
(485)
(62)
(478)
(453)
(421)
(2)
(67)
(514)
(4)
(439)
(5)
(441)
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133,
134.
138.
136.
137.

138

139.

140
141
142

143.
144,
145.
146.
147 .
148.
149,
150.
151.
152.
153,
154.
155.
196.
157,
158.
159.
160.
161.
162.
163.
164.
165.
166.
167.

David Blackmore & Assoc., Inc.
Dell Contractors

Donaldson Mine Company

Donegal Construction Corp.

EACCO Construction Co.

Earth Engineering, Inc.

Ebasco

Earth, Inc.

Earth Exploration, Inc.

Ebony Construction Co., Inc.

EDP Consultants, Inc.

E. L. Conwell & Co.

Elkhart County Highway Department
Empire Construction & Materials, Inc.
EMSI Engineering, Inc.

Engineering & Testing Consultants, Inc.

Engineering Mechanics, Inc.
Engineering & Testing Services, Inc.
English Construction Co., Inc.
Erdman, Anthony Assoc., Inc.

Esmer & Assoc., Inc.

E. T. & L. Construction Corp.

E. V. Williams Co., Inc.

Farlow Environmental Engineers, Inc.
Fenwick Enterprises, Inc.

Flexible Pavements, Inc.

Flexible Pavements Council of W.Va.
Foster Grading Co.

Foxfire Consultants, Inc.

Frank Bros., Inc.

Gannett Fleming, Inc.

Gaunt & Son Asphalt, Inc.

GEI Consultants

General Engineering Company, Inc.
Gennaro Pavers, Inc.

10

(383)
(167)
(375)
(297)
(173)
(373)
(418)
(195)
(336)
(349)

(95)

(30) (90)
(180)
(267)
(170)
(419)
(312) (388)
(351) (380)
(93)

(293)
(354)
(324)
(132) (260)
(86) (362)
(253)
(114)
(360)
(244)

(28)

(117)
(172)
(320)
(411)
(366)

(74)
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307.
308.
309.
310.

311.
312.
313.
314.
318.
316.
317,
318B.
319,
320.
3e1.
322.
323
J124.
325.
326.
327.
328.
329.
330.
331%.
332.
333.
334.
335.
336.
337.
338.
339.

Ranger Fuel Corp.
RBS Inc.
REA Construction

Rieth-Riley Construction Co., Inc.

Rissler & McMurry, Co.
Robert A. Kinsley, Inc.
Rock Road Companies, Inc.
Rogers Group, Inc.
Regional Services Corp.
R. H. Armstrong, Inc.
Richard H. Howe

Road Commission, Oakland County, Michigan

Rogers Group, Inc.

Roncari Industries

Roofing Consultants of VA, Inc.
Roy N. Ford Co., Inc.

R. §. Scott Associates, Inc.

Rust Environmental & Infrastructure

S. A. Charnas, Inc.

Saginaw Asphalt Paving Co.

SAI Consulting Engineers, Inc.
Samtest, Inc.

Sanilac County Road Commission
Sarver Paving Co.

Schloss Paving Co.

Schnabel Engineering Assoc.
SCI Consultants, Inc.

Scott Civil Engineering Co.
Scott Construction Co.

Scott Consulting Engineers

S§. E. Johnson/Stoneco, Inc.
Seneca Petroleum Co., Inc.
Shelly Company

15

(294)
(38)
(107)

(135)
(367)

(112)
(266)
(259)
(65)

(147)
(33)

(275)
(386)
(318)
(43)

(263)
(73)

(47)

(223)
(113)
(103)
(246)
(326)
(345)
(20)

(417)
(119)
(370)
(443)
(189)
(80)

(237)
(124)
(234)

(171)
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Minnesota Department of Health

Organizaticn of Agreement States

State
State
State
State
State
Texas

of Colorado

of Florida

of Hawaii

of Illincis

of Washington

Radiation Advisory Board

(440)
(468)
(513)
(469)
(426)
(462)
(470)
(479)



Activities

Not Assessed
To Direct Beneficiary
Due to Legislative or
Policy Constraints
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Share of NRCT Requlatory
Activities that alsc Su

Agreement State L3
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