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UNITED STATES OF AMERICA
"UCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
)

PHILADELPHIA ELECTRIC COMPANY ) Docket Nos. 50-352
) 50-353

(Limerick Generating Station, )
Units 1 and 2) )

NRC STAFF RESPONSE TO APPLICATION FOR
RECONSIDERATION BY DEL-AWARE UNLIMITED, INC.

I. INTRODUCTION

On August 8, 1982 Intervenor, Del-Aware Unlimited, Inc. (Del-Aware)

filed an Application for Reconsideration, which urged that the ' Atomic

Safety and Licensing Board (Board) reverse its July 14, 1982 determination

that the Federal member of the Delaware River Basin Commission (DRBC)

concurred in all docket decisions leading to final approval of the Point

Pleasantdiversion.1/ A determination by the Licensing Board that the

Federal Member had in fact concurred in the DRBC Decision would preclude

consideration in this proceeding of matters concerning the allocation of

Delaware River water for cooling Limerick. (Order at 18 and 19)

The NRC Staff opposes Del-Aware's request on several grounds.

First, there is no support for the conclusion that the environmental

impact statement (EIS) prepared for the Limerick Generating Station

(LGS), during the NRC operating license review, would go beyond the

-1/ Memorandum and Order. (Concerning 00jections to June 1, 1982,
Special Prehearing Conference Order) July 14, 1982 1,18.
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environmental impects associated with the operation of the LGS. Second,

Del-Aware provides no factua,1 basis for its implication that NRC's

reliance on DRBC environmental evaluation of water quality and water

supply is either unreasonable or improper. Third, Del-Aware

misstates the official EPA position as transmitted from Regional

Administrator Schramm to Governor Tribbett upon which the Governor

apparently relied in his concurrence with the allocation decision.

Lastly, Del-Aware failed to file its objections in a timely manner.

II. BACKGROUND

Section 15.1(s) of the Delaware River Basin Ccmpact (Compact)

provides that if the federal representative concurs in a DRBC a'llocation

decision, that decision is committed to the discretion of the DRBC and is

not subject to review. In its June 1,1982 Special Prehearing Conference

Order (Order), the Board deferred its ruling on Del-Aware's proposed

contention V-16 pending determination of "whether the federal representative

can be deemed to have concurred in the operation allocation decision for

purposes of applying section 15.1(s) of the Compact." (Order at 96)

Del-Aware, the Applicant, and the Staff were instructed to advise the

board within thirty days of the issuance of the order, whether such
,

concurrence had been given.

The Applicant responded by producing the affidavit of Gerald M.

Hansler, Executive Director of DRBC, which indicated that the federal

representative concurred in the docket decisions which culminated in the

final approval of the Point Pleasant diversion project. Relying on

Mr. Hansler's affidavit, the Board found in its July 14, 1982 Memorandum
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and Order that "it is precluded from considering the allocation of

Delaware River water for cooling of Limerick and denied Contention V-16.

Del-Aware relies on excerpts of a series of correspondence between

representatives of NRC, EPA and DRBC to support its position that the

Federal Representative to the DRBC did not concur in the final approval

the Point Pleasant diversion project. As set forth in more detail

below, the Staff believes that when all of the doc 1ments are consi-

dered in their entirety with the discussion that took place at the

February 18, 1981 meeting of the DRBC, it is clear that Mr. Hansler

accurately stated that the Federal Representative had, in fact,

concurred in the DRBC decision with regard to the Point Pleasant

diversion project. Furthermore, the record supports the position that

the MC never represented that it would " resolve all environmental issues

relating to the withdrawal of Delaware River water," as Del-Aware

claims.

III. DISCUSSION

A. Conclusions Concerning The Scope Of EIS To Be Prepared By NRC

The Staff believes that the scope of the EIS to be prepared for

Limerick is clearly set forth in correspondence with EPA and DRBC and

the DRBC record cited by Del-Aware.

The DRBC was aware of the scope of the EIS for Limerick through

direct communication with Mr. Darrell G. Eisenhut, Director, Division

of Licensing, NRC. In a December 15, 1980 letter to Mr. Eisenhut,

Mr. Gerald Hansler, Executive Director, DRBC, confirmed the substance of

their recent conversation stating his understanding that, "the NRC

._ _ _ _ _ _ _ _ _ _ _ -
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intends to prepare an Environmental Impact Statement on the operating

license aspect of the Limerick plant which is now under construction."

(December 15, 1980 letter) The NRC reply to DRBC from Mr. Tedesco on

December 16, 1980, does not indicate expansion of the scope of the EIS to

be prepared, "[T]he NRC Staff will review the environmental impacts

associated with the operation of the LGS, including those facilities

that are required to support its operation."2_/

After this exchange of correspondence, Mr. George Pence, Jr., Chief

of the Environmental Impact Branch, EPA, Region III, in his February 17,

1982 letter to Mr. Tedesco appears to have expanded the scope of the

Limerick EIS based on his understanding of DRBC's position, a telephone
'

. conversation with Dr. Samworth, Chief, Environmental Enginneering Branch,

Division of Engineering, Office of Nuclear Regulatory Research, and a

newspaper article in the Philadelphia Inquirer. Del-Aware relies

heavily on the Pence letter which gleans all its information from

indirect sources despite all the correspondence based on direct

knowledge from NRC on the scope of its own EIS.

|

y On August 26, 1982, Del-Aware filed a Supplement to Request for
Reconsideration Regarding Impact of Federal Member Concurrence in
DRBC Order and Renewed Request for Reconsideration of Scope and
Environmental Impacts to be Considered. Del-Aware offers a
January 5,1981 letter from Mr. Tedesco, Assistant Director for
Licensing, NRC to Mr. Vincent Boyer of PECO in support of its
application for reconsideration. The Tedesco letter states that
issues such as cooling water supply and diversion of Delaware River
water raised in a December 9,1980 public hearing "will receive
particular attention by the staff," in its OL review. This
position is consistent with the existing NRC position that
environmental impacts associated with the operation of the Limerick
facility, including those of the Point Pleasant diversion, will be
considered in its EIS. This letter does not constitute new
information nor does it change the existing scope of the NRC's
EIS.

:
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The official EPA position was concurrently set forth in a

February 17, 1981 letter from Mr. Schramm, Regional Administrator, EPA

Region III, to the federal representative, Governor Sherman Tribbitt,

and acknowledges that "the NRC will initiate an EIS supplement for the

operating phase of the Limerick facility to address components necessary

for the operation of the Limerick nuclear facility."

Although the fonnal EPA and DRBC correspondence maintains a

consistent view on the scope of the EIS, Del-Aware based its argument

upon a February 17, 1981 letter from Mr. Pence to Mr. Tedesco ignoring

the formal correspondence between EPA and NRC and concluded that "the NRC

would resolve all environmental issues relating to the withdrawal of

Delaware River water." (Application at 1) Such a conclusion goes'

beyond the broadest possible interpretation of Mr. Pence's letter. In

; fact, during his August 16, 1982 deposition, Mr. Pence states "somewhere

in there," referring to correspondence, conversations and a newspaper

article, "I got the understanding that they [NRC] would be looking at the

impacts of the supplemental cooling water diversion."1/ Mr. Pence

further stated his expectation that "at least the impacts of the Point

1 . Pleasant Diverison... the structure, the amount of water being taken

out"Al would be examined in the EIS.

Since Del-Aware relies heavily on its broad interpretation of the

Pence letter which is not supported by the record, Del-Aware's argument

that the Limerick EIS should be expanded to resolve all environmental

issues relating to the withdrawal of Delaware River water is without merit.

3/ Deposition of George D. Pence, August 16, 1982 at 15.

4_/ Deposition at 56.
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B. NRC Reliance On DRBC Decision Is Reasonable And Proper

Del-Aware submits that .the federal representative cannot be deemed

to have concurred in the DRBC operation allocation decision and thus

there is no preemption of that matter from this proceeding. (Application

at 4) In its June 1, 1982 Memorandum and Order the Board, specifically

discussing the possibility that preemption might not be applicable,

espoused reliance on DRBC and stated, "it is neverthless not clear that

the Board must consider this matter." (Order at 96) Recognizing DRBC's

consideration of " problems of water quality and water supply not only as

a result of allocation of water to Limerick, but in connection with water

needs of the entire region", the Board concluded that " reliance on the
'

DRBC environmental evaluation would, therefore, appear reasonable." Even

if statutory preclusion would not apply, the Board found that " Del-Aware

would have a heavy burden of specifying why any NRC reliance on analysis

by DRBC was improper." (Order at 96)

Thus, even if the federal representative is not deemed to have

concurred in the DRBC allocation decision and no preemption applies here,

Del-Aware has failed to specifically set forth a factual basis to show

that NRC reliance on DRBC is either unreasonable or improper.

C. Misstatement Of Official EPA Position

The February 17, 1981 letter from Mr. Schrace the EPA Regional

Director of EPA to Governor Tribbitt, the federal representative

acknowledges the separate consideration of PECO Docket No. D-79-52 CP

involving " components necessary for the operation of the Limerick nuclear

i facility" as opposed to one with its environmental impacts combined with

those of NWRA. EPA informed Governor Tribbet that NRC would " initiate an

.
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EIS supplement for the operating phase of the Limerick Facility."El

Recognizing the limited scope of the EIS prepared for the operation phase

of the Limerick Genrating Station, EPA officially informed Go ernor

Tribbitt that " EPA will encourage the NRC to include our concerns with

water supply in its operational EIS for the PEC0 portion of the

project."5I Del-Aware, notwithstanding this correspondence, concludes

that "NRC would resolve all environmental issues relating to the

withdrawal of Delaware River water." (Application at 1)

In light of the discussion above it is unreasonable to conclude that

the official position of EPA is that set forth by Del-Aware in this

application.

D. Delaware Failed To File In A Timely Manner *

Ir. its June 1,1982 Memorandum and Order the Board requir,ed

Del-Aware, the Applicant and the Staff to respond within thirty days of

the order on the question of "whether the federal representative can be

deemed to have concurred in the DRBC operation allocation decision for

the purposes of applying section 15.1(s) of the Compact." Del-Aware did

not respond.

The Board issued its order denying Del-Aware's Contention V-16 on

July 14, 1982. Pursuant to 10 C.F.R. 9 2.751a(d) Del-Aware's request

for reconsideration had to be filed within five days after service.

Del-Aware failed to file such a request. Furthermore, Del-Aware has not

-5/ Letter from Jack J. Schramm, Regional Administrator, to Honorable
Sherman W. Tribbit, U.S. Conmissioner, DRBC. February 17, 1981.

6/ Id.
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come forward with any new information which might justify a late filing,

nor has it requested an extension of time to file. Since the application

for reconsideration was not filed in a timely manner, given two separate

opportunities to present its views, it should be denied.

IV. CONCLUSION

For the reasons discussed above Del-Aware's application for

reconsideration lacks basis and was not filed in a timely manner. The

application should be denied.

Respectfully submitted,

~. .

'
*

s& e .

Elaine I. Chan
Counsel for NRC Staff

Dated in Bethesda, Maryland
this 27th day of August, 1982.
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I hereby certify that copies Of "NRC STAFF RESPONSE TO APPLICATION FOR RECONSIDERATION
BY DEL-AWARE UNLIMITED, INC."'in the above-captioned proceeding have been ser,ved .

.on the following by deposit in the United States mail, first class, or, as indicated
'by an asterisk through deposit in the Nuclear Regulatory Commission's internal mail
system, or as shown by double asterisk, by hand delivery, this 27th day of August 1982:
., ..

Lawrence Brenner, Esq., Chaiman**(2) fir. Edward G. Bauer, Jr.
Administrative Judge Vice President & General Counsel

U.S. Nuclear Regulatory Commission Philadelphia Electric Company
.

Washington,'D.C. 20555 2301 Market Street
'

- -" Philadelphia, PA 19101 --,

Dr. Richard F. Cole **
. Administrative Judge Troy B. Conner, Jr.,.Esq. -

U.S. Nuclear Regulatory Commiss. ion Mark J. Wetterhahn, Esq.

A

. Washington, D.C. 20555 Conner and Wetterhahn
'

-

~ ~

1747 Pennsylvania Avenue, N.W. -

~! 'Dr. Peter A. Morris **. Washington, D.C. :20006
' '

Administrative Judge i :
U.S. Nuclear Regulatory Commission Mr. tiarvin I. Lewis
Washington, D.C. 20555 6504 Bradford Terracei

! . Philadelphia, PA 19149-- -

Mr. Frank R. Romano'

Air and Water Pollution Patrol James M. Neill, Esq. .-
61 Forest Avenue Associate Counsel for Del-Awarei

Ambler, PA 19002 Box 511.,

| Dublin, PA 18917
.

; Judith A. Dorsey, Esq.
; Limerick Ecology Action Joseph H. White III

1315 Walnut Street, Suite 1632 11 South Merion Avenue-

Philadelphia, PA 19107 Bryn fiawr, PA 19010
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Environmental Coalition on Nuclear Walter W. Cohen

Power Consumer Advocate l

Dr. Judith H. Johnsrud, Co-Director Office of Attorney General
433 Orlando Avenue 1425 Strawberry Square
State College, PA 16801 Harrisburg, PA 17120

j

Thomas Gerusky, Director Robert W. Adler
Bureau of Radiation Protection Assistant Counsel
Dept. of Environmental Resources Comonwealth of Tennsylvania, DER
5th Floor, Fulton Bank Building 505 Executive House
Third and Locust Streets P. O. Box 2357 :

Harrisburg, PA 17120 Harrisburg, PA 17120
_ . xv .

~
..

-Director . . . . . . . __ _ Steven P.' Hershey, Esq. g''. .,..

Pennsylvania Emergency Management (' Law Center North Central - .2

Agency ~Mrd - Beury Building *.-
Basement, Transportation & Safety 3701 North Broad Street ''

,

. Building .- i. -_ Philadelphia, PA 19140*

Harrisburg, PA 17120 ,p'~
.

-
_
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Sugarman and Denworth ~
_ Robert J. Sugaman, Esq.~~

~ Robert L. Anthony . . .

Friends of the Earth of the Suite 510
Delaware Valley North American Building .'

'

103 Vernon Lane, Box 186 121 South Broad Street
'Moylan, PA 19065 Philadelphia, PA 19107

Alan J. Nogee Donald S. Bronstein, Esq.
The Keystone Alliance The National Lawyers Guild
3700 Chestnut Street Third Floor

. Philadelphia, PA 19104 1425 Walnut Street
|*; .

Charles W:. Elliott, Esq.
Philadelphia, PA 19102- - -

123 N. 5th Street, Suite 101 Atomic Safety & Licensing Board *+

Allentown, PA 18102 U.S. Nuclear Regulatory Comission
. . . . . . Washington, D.C. 20555

'
W. Wilson Goode' '

..

Managing Director Atomic Safety & Licensing Appeal
. City of Philadelphia - Panel * '

''I - Philadelphia, PA 19107 U.S. Nuclear Regulatory Comission.

Washington, D.C. 20555
Secretary *
U.S. Nuclear Regulatory Comission,
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