NTUCIEAR REGULATORY COMMISSION

COMMISSION MEETING

URIGINAL

In che Mattar cf: PUBLIC MEETING

DISCUSSION OF DECISION DATES FOF EFFECTIVENESS
OF LICENSING BCARD DECISION FOP AUTHORIZATION
OF FULL POWER LICENSES

DAT®: June 24, 1982 PAGES: 1 - 72

AT Washington, D. C.

ALDERSON / =, REPORTILNG
of e N

400 Virgizia Ave., S.W. Wasaing=azm, 2. C. 200324
8206300
i

1
PDR 10CFR
Y. 7 PDR

P




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

UNITED STATES OF AMERICA
NUCLEAR REGULATCRY COMMISSION
DISCUSSION OF DECISION DATES FOR EFFECTIVENESS QF
LICENSING BCARD DECISION FOR AUTHORIZATION OF
FULL PCWER LICENSES
PURLIC MEETING
Nuclear Regulatory Commission
Room 1130
1717 H Street, N.W.
Washington, D.C.
Thursday, June 24, 1982
The Commission met, pursuant to notice, at
10305 a.n.
COMMISSIONERS PRESENT:
NUNZIDO PALLADINO, Chairman of the Commission
VICTOR GILINSKY, Commissioner
JOHN F. AHEARNE, Commissioner
THOMAS ROBERTS, Commissioner
JAMES ASSELSTINE, Commissioner
STAFF AND PRESENTERS SEATED AT COﬁBISSION TABLE:
Se CHILK
L. BICKWIT
F. RENICK
AUDIENCE SPEAKERS:

D. EISENHUT
A. ROSENTHAL

ALDERSON REPORTING COMPANY, INC,




DISCLAIMER

This is an unofficial transcript of a meeting of the United States
Nuclear Regulatory Commission held on June 24, 1982 in the
Commission's officas at 1717 H Street, N. W., wasnington, 0. C. The
meeting was open to public attendance and observation. This transcript

- nas not been reviewed, correctad, or editad, and it may contain inaccuracies.

The transcript is intended solely for general informational purooses.
~s provided by 10 CFR 9.103, it is not part of the formal or informal
‘record of decision of the matters discussed. Zxpressions of opinion in
this transcript do not necessarily reflect final determinations or

»1, ybeliefs. o pleading or other paper may be filed with the Commission in
" any proceeding as the result of or addressed to any statement or argument
contained herein, except as the Commission may authorize.



PROCEEDTINGS

CHAIRMAN PALLADI.IO:s The subject of today's
meeting concerns the Commission's procedure for
approving reactor licenses and the immediate
effectiveness of Board decisions which authorized those
licenses.

In particular,ve want to consider when ve
should mak2 the appropriata da2cisions and hov we should
report the dates to Congress, the industry, and the
public.

=

I call your attention to my memo of June 22,

1982 in which I identified three issues. Should twvo

separate Commission votes be taken, one within 30 days

if possible on immediate effectiveness of the Licensing
Board's decision on contested issues.

The second issue, when should the Commission
vota on unconstested matters.

The third issue, how should our voting
practice be reflected in the Bevil Report.

Both the General Counsel and the Director of
Policy Evaluation
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Commissicn's voting practice as it was set out in ¥r.
Bickwit's memo of June 15, 1982. Then I thought it
would be appropriate to have Forest Remick give us the
points made in his June 2, 1582 memo to the Commission,
and I thought on that basis we could provide background
for a discussion.

COMMISSIONER AHEARNE: The only point I would
like to add is, I have requested OGC to be prepared also
to address what suggestions they might make for us to
respond to the Appeal Board's recent request for
clarification of hovw they should interpret our orders.

¥R. BICKWIT: We will fit that in any way you
like.

CHAIRMAN PALLADINO: Well, Len, would you like
to proceei?

MR. BICKWIT: First of all, on SECY-82-220.
The proposed change to the Immediate Effectiveness Rule,
as you said, this was prepared at your request. And
vhile ve recommended that it be approved in this paper,
in fact ve do not recommend that it be approved.

COMMISSIONER GILINSKY: What turned you around?

MR. BICKWIT: I €find Forest's memo persuasive.

COMMISSIONER GILINSXY: You sound like we
ought to be persuaded, too.

MR, BICKWIT: What the rule would deo is to

ALDERSON REPORTING COMPANY, INC,
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provide that the goal of 30 2ays for the Commission to
conduct its effectiveness review would be changed to 320
days or when the licensee is prepar=2d to go above low
pewer, whichever is later.

The purpose of it is to ralax the Commission's
schedule when the Commission chooses to take advantage
of the relaxation of the rule, and when that relaxation
will not prejudice the schedule of the applicant for the
license.

COMMISSIONER GILINSKY: Unnecessarily.

MR. BICKWIT: Excuse me?

COMMISSIONER GILINSKY: Unnecessarily.

MR. BICKWIT: Unnecessarily.

I think it is pretty straighttorwvard and I do
not think it needs any further discussion.

COMMISSIONER GILINSKY: You do not seem to
have your heart in it, anyvay.

MR. BICKXWIT: No.

(Laughter.)

MR. BICKWIT: By the way, I think it is a
close question. I think there is something to be said
for it. I Jjust thiak the argument is on the other side.

COMMISSIONER AHEARNE: You are having
difficulty defining it.

(Lauchter.)

ALDERSON REPORTING COMPANY. INC,
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¥R. BICXWIT: It has a great surface appeal,
vhy should the Commission act when the applicant for the
license does nct need Commission action? I think I will
defer to =--

COMMISSIUNER GILINSKY: This was your proposal.

MR. RICKWIT: Yes, but it was a proposal that
wvas drafted at the request of the Commission. We
recommend21 that it be adopted, but it certainly did not
initiate out of our office.

CHAIRMAN PALLADINOs To put it in perspective,
during some discussions you and I had you had raised the
question, why should we act on immediate effectiveness
of a Board's decision when it is not needed. T said,
"Well, in part because we have rules saying that wve
vould do that,” and then I said, "Well, why don't we
change the rule.”

CONMISSIONER GILINSKY: Not vhen it is not
needed. I thought wve should act.

CHAIRMAN PALLADINOs: That is what I wvanted and
I said, “"Well, let's prepare it and tﬁen see what it
looks lik2.”" Then this motivated OPE to generate
comments regarding it that I think are on target and
caused me to write my memo, and I guess influenced the
later thinking of OGC.

MR. BICKXWIT: I mean, I will take

ALDERSON REPORTING COMPANY, INC,
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responsibility for this recommendation but I think
everybody ought to understand how it came about. Ve
vere asked to draft a rule. We draft21 it undar the
format generally used for the recommendation of the
drafter to adopt the amendment he has drafted.

Not a great deal of thought went into that
recommendation.

Now, as to wvhat the Commission procedures are

COMMISSIONER GILINSKY: Are wve to check in
future papers?

¥R. BICKWIT: Whether we really mean that
recommendation?

COMMISSIONER GILINSKY: No, vhether a great
deal of thought went into it.

MR. BICKWIT: I see. Well, feel free to ask
that question and I will let you know.

COMMISSIONER GILINSKY: I had not thought of
it up to nowe.

MR. BICKWIT: On t?e Commission's procedures,
vhat has teen the case is that you have
characteristically had briefings by the staff on the
anconstestad aspects of things - well, in one case it
vas before you took up the contested issues.

CHAIRMAY PALLADINO: What was it that we took

ALDERSON REPORTING COMPANY, INC,
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up before?

YR. BICKWIT: The briefing that you had from
the staff on the uncontested issues wvas before you took
up the contested issues and had your closed session
briefing fcrm OPE. That is in McGuire an2 Diabloc Canyon,
the briefing on uncontested issues came in the midst of
briefings that you were having on the contested issues.
In San Onofre, under the schedule, you had briefings on
the contested iussues first with the understanding that
you would later get a briefing on the uncontested issues.

So that it is hard to generalize as to what
the order has been with respect to briefings on
contested and uncontested issues.

The conclusion that ve drew in responding to
your request as to what Commission practice is and what
is required is that while you have only taken one vote
in the past, that vote has to cover both the uncontested
and contested portions of the guestion under your rules
and under the previous preamble to a rule.

If you were to adopt a2 policy as recommended
by the Chairman that you first have briefings on the
contestad portion o2f the matter and make the decision on
those contested issues effective prior to having heard a
briefing on the uncontested portion of the matter, our

view is that you would then have to tak2 another vote on

ALDERSON REFORTING COMPANY. INC,
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the issuance of the licensae.
That is all I have.

C"™AIRMAN PALLADINO: If there are no guestions

e

to Len, shall "2 proceed with ¥r. Remick? 0K, Forest.

R. REMICK: Thank you, ¥r. Chairman.

The Commission has my June 2 memo and I do not
plan to go Eifouqh that item by item following past
Commission advice, assuming that those things are read.
I would like to focus on one thing that Len provided.

CHAIRMAN PRALLADINO: Read, but not always
remembered.

(Laughter.)

MR. REMICK: All right.

CHAIRMAN PALLADINO: Go ahead.

MR. REMICK: Len raised the question, why
should the Commission decide on the effectiveness of a
Licensing 2%oard decision if the plant is not completed
or the lic2nse is not needed.

I would like to focus a little bit on that
aspect of the m2mo by pointing out that the operating
proceedings for which Licensing Board decisiona are
being issu2d in these days, generally the proceedings
have heen in existence for a number of years. I Jjust

looked at three or four that are on my desk at the

mcment and they go back, the proceeding has been in

ALDERSON REPORTIMG COMPANY, INC,
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effect for anywhere from four to seven years.

They have involved a number of months of
hearing ani decision-writing time, and they involved the
litigation of some r2latively new TMI action plan
issues, emargency planning issues, for which the Bords
are imposing a nuaber of conditions on the licenses.

So, in short, the applicant, staff, and all
parties have gone through a lon3j pariod of uncertainty
on the resulution of some novel issues. And prior to
the TMI accident, the Licensing Board decision would
have become immediately effective, and the license could
have been issued shortly thereafter, in fact, ten days
if thee was no motion for stay of the effectiveness that
vas granted or, if the uncontested portions rquired
findings that wver2 uncontested, that vere resolved.

Therefore, except for matters that would be
andier appeal, the applicant would have known with
reasonable certainty the resolution of matters that wvere
in controversy and the Board-imposed conditions. And
Fhus, the applicant could undertake with a reasonable
assurance of no subsequent modification of any actions
requir2d by the Board decision where a license would be
authorized, he could undertake those with reasonable
assurance.

Now, unier the post-T¥I revision to the 2.764,

ALDERSON REPNRTING COMPANY. INC,
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the effectiveness of the Licensing Board decision is
stayed until the Commission has completed its
effectiveness review, and the Commission has set a goal
of 30 days to decide whether the Board decision should
become 2ffactive.

The Commission’s effectiveness review is
generally conductad in closed session, thus there is no
Commission thinking communicated to the parties or the
public. And thus, the period of uncertainty basically
continuese.

During this period the applicant, and of
course the staff and the parties, are thus not entirely
sure whether or when the Board's resolution of the
issues, including any conditions, will go into effect.
Thus, I believe that the applicant is unsure whether to
take certain further actions that might be called for if
the decision went into effect.

Now, it was my position, as I tried to point
out in the June 2 memo, that in order to enhance the
predictadbility and the orderliness of the licensing
process I think the Commission should avoid any needless
axtension of that period of uncertainty. Therefore
should conduct a thorough effectiveness review as soon
as possible; make its effectiveness decision and

communicate its decision to the public.

ALDERSON REPORTING COMPANY INC,
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I feel that the Commission decision is an
important comrpunication and signal to the applicant, to
staff, the other parties, and the public. For the
contestad 1ssues it can be a means of communication on
the Commission’s thinking, especially it will provide
direction or instructions, or comments on the resclution
of the issues. In fact, absence of comment is a signal,
I think, in some intances.

Further, as I pointad out in the memo, I think
that by putting behind it those matters which the
Commission finds have been adequately resolved, the
Commission, the staff, an the applicant can then focus
on any remaining significant items that have to be
cleared up before the issuance of the license.

One other item that I pointed out, OGC has
pointed out, that the Commission must take action before
the license is isssued, must vote. And therefore, if
the Commission does vote on making the Licensing Roard
1ecision effectiva, this does not mean that the license
itself will issue automatically. The Commission still
10es have to take some final action on the uncontested
issues.

So, basically thcse are the points I was
trying to make in the June 2 memo.

COMNISSICNER GILINSKY: Let me ask a guestion

ALDERSON REPORTING COMPANY, INC,
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1 here. The Board usually renders a bunch of partial

2 decisions dealing with particular aspects 5f the case

3 and then concludes that the license ought to issue or

4 not to issue. I 4o not remembter any cases where they

5 said the license ought not to isssue.

6 COMMISSICONER AHEARNE: There is a recent one,

7 Zimmer.

8 COMMISSIONER GILINSKY: Well, they said they

9 should issue up to five percent.

10 Are ysu suggesting that part of the Board's

11 decision would te made effective but not the overall

12 conclusion on the license?

13 MB. BEMICK: I think it depends on what that
14 partial initial decision authorized, whether it does

15§ authorize anything or not.

16 MR. BICKWIT: Because you are suggesting that
17 the authorization for operation ocught to come later.

18 But you said that it would be helpful. Actually, I

19 would like to hear some examples from you, if a

20 particular piece of hardwvare vwere required and the

21 Commissiocn said, "Yes, indeed, that is the right ansver.”
22 That would not extend to the Board's

23 conclusion that the plant ought to operate.

24 MR. REMICK: Some of the conditions I am

2§ thinking cf are some of the ones that are coming up,

ALDERSON REPORTING COMPANY INC,
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they are novel issues currently in the emergency
planning area, in which Boards are making decisions.

I hesitate to be too specific because they are
before the Coamission at the moment and this is an open
mee ting.

TOMMISSIONER GILINSKY: Well, can't you Jjust
mention the issues?

MR. RENICK: There are planning types of
issues in which the Board has placed conditions on the
requirements for, let's say, school districts must have
plans in effect; or communities must have certain plans
for transportation of elderly people who are disabled
and so forth. Boards are placing conditions on things
like medical facilities.

COMMISSIONER GILINSKY: These do not sound
like back-fitting items that are going to affect the
licensee. He is not going to rebuild the plant.

MR. REMICK: Well, if they are conditions that
are going to stay and the applicant does have tc either
resolve or they do have to be resolved before
gltimataly, let's say, the full power license could Dbe
issued.

The point I am trying to make, unless the
Commission says that they find that decision should be

effective, it is unfair to everybocdy - whether the

ALDERSON REPORTING COMPANY, INC,
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Commission at som2 later time may come back =--

COMMISSIONER GILINSKYs Well, that piece of
the decision, rather than the conclusion that the plant
ought to operate. Is that what you are saying?

MR. RENICX: That is right. So, therefore it
could be a delay. In other words, the licensee doces not
know wheth2r to act on those conditions or wait €for
further Commission word.

So, my point is, it just adds additional
ancertainty and confusion on whethar the 12cision that
the Board has rendered in resolving contested issues
will stand ~ =subsequently be modified.

.4AISSIONER GILINSKY: What aboot an issue
such as management competence, would you have the
Commission act on that, even though there may still be a
certain amount cf time involved before the plant would
operate and undergo a number of tests with an
opportunity to observe the functioning of the
organization?

YR. REMICK: It comes down in my mind to a
juastion of whethar the Commission as part of its
effectiveness reziew has found what the Licensinag Board
has done is reasonable based on that. If the Commission
does not f2el it, I think it should speak so that

everybody knows.

ALDERSON REPORTING COMPANY. INC,
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te n he ore decided
adquate, my argument is that
the Commission should speak in eff2ct by allowing
to become effective so that people kncw that this is a
resolution and the Commission presumably has looked at
it and they have not spoken to it.

So, other than the fact that it might come up
on appeal, the Tommission is not going to - one month
later - come in and say, "We don't like what the
Licensing Board has donne,”™ and at a subsequent time then

place its own conditions.

COMMISSIONER GILINSKY: See, vhat you are

really proposing is that the Comamission say that the

issues that came up before the Board wvere properly or
improperly resoclvad, but not deal with the guestion of
the operation of the plant at that point.

CHAIRMAN PALLADINO: Insofar as they have
implications on the operaticn of the plant.

MR. RENMICK: n is right, I would agree with
that statement.

COM¥ISSICN

mnean?

MR. RZNICK: Wwell because sometimes

Becard's decision they are authorizing, let us

ALDERSCN REPORTING COMPANY, INC
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loading ani lowv pover testing up to five perccent. And
to the extent that the Commission agrees that that
decision is correct and therefore does not object, then
I think you are not only saying that basically in the
effectiveness revievw that you find no majer reason to
stay that decision.

COMMIS JIONER GILINSKY: Insofar as the issues
that came up before the Bard are concerned; right?

CHAIRMAN PALLADINOs: Insofar as the contested
issues.

MR. BEMICX: And contested issues. Now,
$0.57(a) says there are a lot of findings that the
Commission must find. Certain of these have been pulled
out and litigated, and the Licensing Board - delegated
responsibility from the Commission - has decided those,
made the initial decision of thosa.

On the remaining things that were not
litigated the Commission still must €find, but it
basically does this through the staff.

COMMISSIONER GILINSKY: B8ut it would not be
doing it at that time.

YR. RENICK: That is probabdly true. That
vould be true for the case whre the plant wvas not
finished. That is right, if the plant was not finished.

COMMISSIONER GILINSKY: It is not in the

ALDERSON REPORTING COMPANY, INC,
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hearing.

ME. RENICK: I am sorry.

COMMISSIONER GILINSKY:s It is not in the
hearing.

¥R. RENICXs It is not in the hearing, the
uncontested issue; that is right.

COMMISSIONER GILINSKY: So, you are not really
dealing with the guestion of whether the plant ought to
operat2 or not, you are dealing with whether the issues
have been properly or improperly resolved in the he-ring.

MR. REMICX: That is correct. The Licensing
B;atd decision just authorizes the director of NRR to
issue the license when he has found that the portion,
the 50.57(a) that are uncontested, are adequate. Now,
the Commission, as OGC points cut, has placed an
additional hold that says, "Do not issue that license
until ve act.”

. COMMISSIONER AHEARNE: Do not issue the full
power license.

MR. RENICK: That is correct.

CHAIRMAN PALLADINO: Len, you had a gquesticn?

¥R. BICKWIT: That is the point I was trying
to get in with. In effect, the Board is not saying that
the plant sught to opesrata. It is saying that on the

basis of the issues before it the Board does not object

ALDERSON REPORTING CCMPANY. INC,
00 VIRGINIA AVE,, S.W., WASHINGTON, D.C. 20024 (202) 554-2345
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MR, BICKWIT:

the staff often is recommendirg that the issues in

contest be resolved favorably to operation. The staff

is not taking a position in that hearing on the ultimate

issue of operation.

CHAIRMAN PALLADINO: The staff does
independently go ahead with the evaluation of the
uncontested issues and does not authorize operation at
any level until it is satisfied that the issues
appropriat:z to that lavel have been resolvad.

YR. BICKWIT:

COMNISSION
wvhy should ve ¢=al with contested cases
ancontested cases? That is not a naive
you give m2 credit

—
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insofar as possible deal with the plant as a whole and
to try to deal with plants in the same fashion whether
or not they are contested or uncontested.

It happens that certainly, when a case is
contested, certain issues are dealt with by means of a
Board, and a hearing, and so on. 3ut when it all comes
up here it is a question of safety. T think we ought to
take a look at the plant as a whole and decide, Yes, the
plant ought to operate or something else needs toc be
done, or p=rhaps the plant ocught not to op2rate.

MR. RENICK: I do not see it ncessarily that
you are tr2ating them differently. You could say that
by having two votes you are, but I think you have to go
back to what wvas pre-TMI, how a Licensing Board's
initial decision wvas handled.

COMMISSIONER GILINSXY: Well, but we have
changed the practice pre-TNI. In fact, that is one of
the things that led to TMI.

¥R. REMICK: That is right, and you are
reviewing them now.

But basically the point I am trying to make,
you have indicated that you will do the review within a
priod of tima2. I am not arguing whethar it should be 30
days, 35 days, 25 days or what. I would argue that the

Commission should make its decision as soon as possible

ALDERSON REPORTING COMPANY, INC,
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because I think by not doing that it 1ids uncertainty
for the whole process and what is going on.

I think the staff and the applicant need to
know how the Commission comes out on those particular
issues. There are things that still have to be done
many times when those issues are resolved. The Board
vill resolve it by placing conditions which require =--

CCMMISSIONER GILINSKY: Do you have any

examples other than =-- I must say, the business of

making clear wher2 the Commission scands on specific

issues is, I think, a good peoint you raised.

But do you have any examples other than these
emergency planning matters from recent cases that you
can offer?

MR. REMICK:s The ones that come to mind are
mostly the emergency planning, but I think there have
been some hardwar2 issues. But the ona that comes to
aind is one beforz the Commission, is very specific, and
I hesitate -~

COMMISSTIONER GILINSXY: Well, you can
certainly mention the issue. You cannot urge us to go
one way or the other.

MR. RENICK: Vessel level instrumentation is
the issue that I had in mind.

CHAIRMAN PALLADINO: We have had issues also

ALDERSCN REPORTING COMPANY. INC,
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on seismicity.

COMMISSICNER GILINSKY: Which we have not
taken on.

CHAIRMAN PALLADINO: What? I said there have
bean issues on saismicity.

I think on the contested issue once the Board
has given its partial initial decision on a subject it
represents, their exploration is as thorouzh as ve are
going to get, the exploration of the issues; and
delaying it is not going to bring any nev information to
bear on it.

COMMISSIONER GILINSKY: You know, you talk
about delay --

CHAIRMAN PALLADINO: Did I mention the word
*"delay?”

COMMISSIONER GILINSKY: I would say so.

MR. BICKWIT: We will check it tomorrow
morning.

(Laughter.)

CHAIRMAN PALLADINOs What I thought I was
saying is that it is as much information as we are going
t: get on that particular issue.

COMVMISSIONER GILINSKY: Nobody wants to delay
anything.

CHAIR¥AN PALLADINOs Delaving it -- I anm

ALDERSON REPORTING COMPANY. INC,
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sorry, delaying attention to the issue does not add
anything.

COMMISSICONER GILINSKY: Nobody wants to delay
anything unnecessarily. If there is a qualified rlant
you certainly want the thing to ke operating. No cne
vants to have a gqualified facility standing around.

CHAIRMAN PALLADINO: I was talking about
delaying attention to the issue.

COMMISSIONER GILINSKY: The question, it seems
to me is, wvhat is the best wvay for the Commission to
approach the decision on turning a plant on.

As I said, I think Forest raises a good
point. I think I have urged in the past that the
Commission reach in and clarify issues vhere there is
uncertainty and make clear where it stands so that the
whole system does not flounder around. That point may
come well before 3 Board decision.

But I do not knowv that the typical Board
decision raises questions of that sort.

But from the point of view of the Commission
ve ought t2> decide what sort of process makes sense. At
what point do we jJet the best effect in tarms of the
public health and safety, and do we have enough data,
saxperiance, and informaticn before us to make a sound

decision.

ALDERSCN REPORTING COMPANY, INC,
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The point is not to get credit in the Bevil
Reporte. I think that is a very important point.

CHAIRMAN PALLADINOs But still I am saying,
wvhen you have gotten the results of the hearing Board's
action you have as thorough an investigation or
examination of the issues as you are going to get.
Waitiny to give attention to those issues does not
provide you meore information.

COMMISSIONER GILINSKY: Well, it is hard to
talk about without getting into specific cases. Often
it is not so easy to separate the contested issues from
the uncontested issues.

I mean, if the Commission wants to deal with
specific issues earlier and clarify them, I guess I can
hardly object to that if you want to have a series of
me2tings.

What I am concerned about is a kind of rush to
approve plants as early as péssible vhen I think that ve
have decidad that a reasonable point -- in fact wve
decided ve would not take up the issue of low powver
testiny ani operation, we iela2gate that to ths staff as
being a ra2asonable division of responsibility, I thought.

B8ut we did decide that going bdeyond
five-percent power was an important step and one that

required Commission approval. I think we ought to make

ALDERSON REPORTING COMPANY, INC,
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that decision when some experience has been gathered.

CHAIRMAN PALLADINO: But wait a minute, you
ar2 implying rushing, and nobody is talking about
rushing. As a matter of fact, if you read my memo it
says, "We still have to address the isue when we want to
discuss it.

COMMISSIONER ROBERTS: I do not think this
agency rushes to do0 anythinge.

(Laughter.)

CHAIRMAN PALLADINO: As a matter of fact, the
peint of suggesting two steps is so that we can deal
vith the issues on which there has been examination when
it is fresh in everybody's amind and ve can provide some
certainty to the status of that issue, and then ve come
ahead and deal with the other issues later.

I do not sense a rush. The vhole point of
putting this mattar up for discussion is so that ve can
agree on the process ve want to use.

COMMISSIONER GILINSKY: Well, cright at the
outset you bring up how we are going to proceed.

CHAIEMAN PALLADINO: Commissioner Ahearne was
trying to get a couple of points in.

COMMISSICNER GILINSKY: Py all means, let hinm
get something in.

(Laughter.)

ALDERSON REPORTING COMPANY, INC,
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pacrtial
Not every partial initi
ien, no. follow what 2.764 says, which is
cally an initial decision authorizing an operating
I believe to that eff
There are certain Board decisons that do not
authorize anythinge. The one in point that was mentioned

this morning, I think - as I read it - does not

authorize. So, I would not call it an initial decision.

COMMISSIONER AHEARNE: But I thought your

argument was that you wanted to enablza the licensee to

have clarified where the Commission wvas coming out on

some Oof t

ARNE: And I would think that
to having the Commission follow
process after each partial initial

state

in the

ALDERSON REPORTING COMPANY, INC




that that
sre any instructions that
nd the aprlicant are stayed, then,
come out is, I would say I would encourage
Commission - if it s required to make an

effectiveness decision make it as soon as possible

COMMISSIONER AHEARNE: I was trying to
separate the current rule because I thought one of the
issues we are discussing here is whetfier the rule should
be changed. So, put the rule aside and Jjust look at the
logic of the argument being presented.

I think the logic of the argument would lead
to that we ought to make that kind of a review after
each partial initial decision.

MR. REMICK: Within reason.

MR. BICKWIT: Would not the logic of the

-

argument - I think this was the point that you wvere
getting at - would not the logic of the argument also
extend in » case of uncontested matters that e staff

come down ; cern wvhen they 30t 2 re £ ! ue

COMMISSIONER AHEARNE: Not necessarily.
MR. BICKWIT: S distinction.

COMNISSIONER AHEARNE: The major distinction

ALDERSON REPORTING COMPANY, INC
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veluminous : pi hat comes out
more gquantized time m X h icensin
to the probably more or 1 piecemeal
aff faces making.

BICKWIT: Yes, but I have heard

Commissioners say, "Don't come down here until you are

ready to recommend issuance of a license.™ I wonder,
having heard this and been convinced by it, whether that
aizht b2 subj=sct to an 2xception or two.

COMMISSIONER AHEARNE: Oh, I think that is
probably true, if there is a major modification the
staff intends to require in its uncontested issue, then
I would think that that certainly would be true.

COMMISSIONER GILINSKY: Well, would that be
part of the proposal?

COMMISSIONER AHEARNE: Which proposal? I am
asking questions, I don‘'t have a proposal.

GILINSKY I am asking about

CHAIRMAN PALLADINO:

the gquestion £i

“AMMTYTCOTTYNANDD

- Je A VYL

COMMISSIONER

-
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not just an idle juestion, it is joing to lead to the
next one. What is occurring with Susquehanna?

It says, "The Susquehanna immediate
effectiveness reviev is in progress. The Licensing
Board issued an initial decision on April 12."

¥R. BICKWIT: This is a mattar I am recused
from, naturally.

COMMISSIONER AHEARNE: All right.

MR. REMICX: I can give you the OPE analysis
on it, but basically the decision is stayed because the
Commission has not acted on its effectiveness review.
So, the decision is stayed and our analysis has been to
you for a month and-a-half at least.

COMMISSIONER AHEARNE: So, that for some
reason the Commission has not taken action, although ve
have it.

CHAIRMAN PALLADINO: As a matter of fact, is
is one of the issues that raised this juestion. They
kept trying to put it on the agenda and wve did not get
it on ‘nere on the basis that we don't really need it
and T kxept savying, "Well, but you know, we have a 30-day
rule, vhy don't we do it."™

COMMISSIONER GILINSKY: We 3on't need it.

COMMISSIONER AHEARNE: Wait, let me Jjust

£inish. So that as far as the OPE/OGC was concerned,

ALDERSON REPOARTING COMPANY, INC,
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they were able to complete their review in about two
veeks, three veeks?

YR. REMICKX: Roughly two weeks. But that was
an embarrassing caise vhere the decision wvas in and ve
did not kow about it for about a week. So, we ran by
our targzet Oof two weeks by a wvesk or so.

COMMISSIONER AHEARNE: But still.

MR. RENMICKs That is right.

COMMISSIONER GILINSKY: I thought we did not
know about it for two weeks.

MR. REMICK: I don't know the exact number.

COMMISSIONER AHEARNE: Now, in that light, you
mentioned for us vhen you were discussing your paper a
thorough effectiveness review, and you mentioned that
one of the rasons that ve ought to go ahead and reach
our decision is because that wvould be a siynal that the
matters have been adequately resolved.

Now, it sounds to me2 your description is that
you view the reviewv that is done on that Licensing Board
decision - and there is probably a much better legal
definition - but it sounds like the raview is on the
merits.

MR. REMICKs No, I did not mean to imply that,
only consistent with what the Commission intends to do

as part of its effectiveness review - which is less than

ALDERSON REPORTING COMPANY, INC,
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a reviev.

CCMMISSICNER GILINSKY: That is an interesting
point.

COMMISSIONER AHEARNE: I think underlying this
discussion really is, what is meant by this review that
ve do. If one goes back over the last two years, the
iebates that have been occurring on this I think really
reflect two different interpretations of wvhat does the
Cocamission do at this stage.

If what we dc is a thorough reviev to ensure
the matters have been adequately resolved, that scunds
to me - to the layman - that it is a reviev of the
merits of the issue, and the Commission is then reaching
a conclusion as to whether that issue has been
adequately resolved; as opposed to 4doing a preliminary
reviev to find out vhether there is anything obviously
wrong with that da2cision so that it should be stayed.

The second interpretation then says, pending a
review of the ma2rits by the Appeal Board and then a
later possible review by the Commission.

I think that depending upon which side y»u
come out, you then decide whether or not one does 3o
through a relatively rapid - 30-day, 20-day - reviev or,
you take it carsfully until it is absolutely needed.

I would argue that what we have tended to do

ALDERSON REPORTING COMPANY, INC,
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is speak as though it is the second, and act as thought
it is the first.

MR, REMICKX: Well, from my perspective I think
the Commission intended less than a merits review. 1In
fact, I raised that question amyself, wvhat is this review
all about, several times. Ani it saii, "The Comnission
reviev provided for in this amendment will focus
narrowly on significant policy issues. The Commission
does not intend to review the entire record that is
developed during the licensing proceeding.”

I must admit, in actuality in performing our
analysis for the Commission ve go beyond that. We try
to give ocou a complete capsule what went on in the
decision. It is a little bit more than perhaps at least
the words indicate that the Commission intonded when it
changed 2.764. This was back in May of '81.

COMMISSIONER GILINSXY: So, vhere does that
lead you?

CHAIRMAN PALLADINO: I have had this gquestion
almost from the day I came on board, what is an
effectiveness review. It seems tc me that you cannot
make an effectiveness raviaw without revealing the
merits.

¥MR. REMICX: I still go back to wvhat was it

before yuo changed it, and that is that the Licensing

ALDERSON REPORTING CCMPANY, INC,
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Board decision became immediately effective.

COMMISSIONER GILINSKY: Well, the Commission
vas not involved in the process at all.

YR. RENMICK: That is right.

COMMISSICNER GILINSXY: I mean, that is the
vay it was. That was not a good system and we decided
to change it.

SR. REMICK: I <o not differ with that. But
vhat I am pecinting at, nov the Commission says that it
will review these before they become immediately
effective. They will look at it, look over the policy
issves and so forth.

Then I think if you look at it from that
perspective --

COMMISSIONER GILINSKY: I think it wvas closer,
in talking about it, it vas closer to the way that John
described it. We said ve would take a lock at these
decisions to make sure there was nothing that leaped out
that ve f2lt vas just inconsistent with public safety.

MR. REMICX: And then I assume that if you
found ther2 was nothing contrary to public safety, that
you would allow the decision to become effective, as it
vould have pricr to that change. That is my point.

hat is the point I am speaking to. I do not

think you should hold off on making that decision once

ALDERSON REPORTING COMPANY, INC,
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you have d2cidei that =--

COMMISSIONER GILINSKY: But why would you
treat contasted issues differa2ntly than uncontested
issues? Would you have the staff come down here
piecemeal on an uncontested case?

See, I have no objection =~

¥R. RENICK: No.

COMMISSIONER GILINSKY: Why not? That would
be consistent with your suggestion.

Now, actually I think, as I said, I think the
point you raise about early resolution of issues, or at
least makiang clear that the Commission has no objection
to some resolution or wvhatever, is a veighty point. T
wvould have no objec:ion to the staff, or General Counsel
or vhoever - as the case may be - pointing out to us
particular issues anl| cases that would be helpful to
resolve early and could ba factored out of the case. We
ought to be doing that all the time.

But in terms of the Commission taking a lock
at the plant and saying, "Yes, ve think it is 0K to go
forwvard, there is nothing that looks as if it is sharply
at odds with th2 public safety” - cr even at odds with
the public safety - I think we ought t> loock at the
thing as a whole and look at it at a point when

experience has been developed. And that period of plant
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start-up is a very, very important period in a plant's
life. That is when everything comes together.

They have been building this thing; the people
have been trained. You are fitting it all together and
you are geing to see if it works. And to turn the thing
on and just say, "Sure, 30 ah21ai1" before you have even
gone through that process, I think is irresponsible.

MR. REMICKX: Well, that is not being
proposed. If I just may respond to that.

I do not think you are precluding yourself at
al) from looking at the plant before the license is
issued in raising those questions. However, part of the
point I am trying to make, in the Licensing Board
decision there are many times conditions of actions that
have to be completed. And many times in our analysis
for that we willi say, OPE recommends that the Commission
ask the staii at the time that they are briefing you on
the uncontasted issues, on the status of this issue.”

So, you do have at a later point a chance to
reviewv the status of anything that is still open in the
contested area, to have the staff address what is the
status of the uncontested issues. PBut the thing is that
by allowiny the d2cision to bacome effective, you £ind
no problem with it in general from a policy standpoint.

People hava bsen working on those conditions and the

ALDERSON REPORTING COMPANY, iNC,
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it.

COMMISSIONER GILINSKY: It seems to me both of
those concerns can be acccmodated. I am all for taking
up cases. If the Commission wants to vork a little
harder, I am all for that. I think to have more
meetings on each individual case, that is fine, and
picking out those items that need attention and giving
them attention.

But I 30 not think the Commission ought to be
harzing on by its fingernails. It ought to render its
judgment all at once.

(Lauahtar.)

CHAIRMAN PALLADINO: You are using some words
that I don't understand, and imply positions cn the part
of others that I don't think ~--

COMMISSIONER GILINSKY: Well, I may have
misinterpreted it.

CHAIRMAN PALLADINO: I wondar if we might give
Commissiconer Asselstine a chance to make his comments.

COMMISSIONER GILINSKY: Sure.

COMMISSIONER ASSELSTINE: First, as I read the
existing rule, the 30-day requirement is in effect a
goal, it is not any kind of a binding commitment t;at in

any event we are j3oing to make a decision within 30 dayse.
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CHAIRMAN PALLADINO: I think it says ve are
going to trcy.

COMMISSICRER ASSELSTINE: That is right. I
guess my own viawv is, I am persuaded by Forest's
argument that it would be a good idea. In fact I vould
us2 the najative side more so aven than th2 positive
side, if ve see problems - whether they are of a policy
nature or a legal or perhaps even a factual nature in
these Board decisions, serious problems - it seems to nme
that it is a good idea to make a decision fairly quickly
and to get that word out and back on a rapid basis. ,

Second, I do not think what we have in aind
here is the same kind of thorough reviev of the record,
of the case, that ve might otherwise or would othervise
contemplata in the ordinary course of the appeal after
the Appeal Boari has had an opportunity to render its
decision, and the appeal comes to us in the normal
course of things.

So, I am not troubled by this notion of
leaving the 30-day time period as a gcal in place for
reviews of the initial d2cisions, the immediate
affectivenass reviews, or even dealing 4ith thenm
serially, guite frankly, if there are a number of
partial initial d2cisioms or it is just a couple.

But at the same time I feel very strongly that
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there ought to bes a requirement that before the
operating license is issued - in every case - that ve do
have a review of the uncontested issues and that we have
an oppertunity before ve sign off on the issuance of an
operating license to look at the plant in totality. I
40 not think we are foreclosing that by necessarily
dealing with the initial decisions in advance of that
tinme.

Fhe only gquestion I had about your memo, ¥r.
Chairman, vas the reference to the second vote, when
appropriata, on uncontested matters. I guess my feeling
vould be, I would like to see that in each and every
case to make certain that we do have an opportunity to
look at tha plant in totality before wve make the
decision to allov the issuance of a full pover license.

CHAIRMAN PALLADINO: Yes, I could cross out
"vhen appropriate.”

COMMISSIONER ASSELSTINE: And the juestion I
had is whether right now, under or present procedures,
ve are obligated to reviev the uncontested issues and to
affirmatively sign off in essence.

MR. BICKWIT: Yes, you are.

CHAIRMAN PALLADINO: On uncontested issues?

YR. 3ICKWIT: On uncontested issues you are

obligated. It is not in the rule, it is in the preaamble

ALDERSON REPORTING COMPANY, INC,
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! of an earlier version of the rule.

2 It vas alvays understood that as we vent

3 through this process, as I remember, it wvas alwvays

4 understood that an affirmative vote of the Commission on
§ the unconstested matters would be required.

6 COMMISSIONER ASSELSTINE: So, dealing in

7 advance vwith the ccntested issues, even with an advisory
8 30-day goal or time period, would not in any vay affect
9 the Commission's opportunity to reviev the whole plant
10 in totality after hearing about the uncontested issues,
11 nor would it change the affirmative obligation on the
12 part of the Commission to vote before a full powver

13 license can be issued.

14 ¥R. BICKWIT: That is correct.

15 COMMISSIONER AHEARNEs Jim, could I follow

16 that gquestion? '

17 COMMISSIONER ASSELSTINE: Yes.

18 COMMISSIONER AHEARNE: Len, I think what you
19 said is that an understanding is an cbligaticn.

20 MR. BICKWIT: I think when the Commission

21 writes a policy statement or puts a statement in a

22 preamble of its rule =--

23 COMMISSIONER AHEARNE: Did ve exvplicitly say
24 that ve would vote on uncontested matters?

25 MR. BICKWIT: Yes.

ALDERSON REPORTING COMPANY, INC,
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COMMISSIONER AHEARNE: And that was not
modified by the changes in September?

MR. BICKWIT: No, it wvas not. What ve said -~

COMMISSIONER AHEARNE: Because we did change
the wordinjy substantially in the Sapteamber rule.

4R. BICKWIT: That is right. But we made no
changes in the uncontested aspects of things.

And in the earlier version, what we said with
respect to uncontasted matters - and this is the most
explicit place where ve have said it, is this, ve said,
"When no formal adjudicatory proceeding has been
conducted on an application for an operating license for
a pover reactor, and insofar as issues have not been
placed in controversy or determined by the Licensing
Board or Appeal Board in a formal adjudicatory
proceeding on such application, the Commission will
informally review the racommendations of its staff on
license issuance, and any such license will be issued
only after action of the Commission itself.”

CHAIRMAN PALLADINO: Where are you reading
from?

MR. BICKWIT: I am reading from -~

COMMISSIONER AHFARNE: The May Rule?

MR. BICKWIT: From the preamble of the rule

change of November 9, 1979%.

ALDERSOM REPORTING COMPANY, INC,
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1 CCHMMISSIONER AHEARNE: But that preamble vas
2 changed in May.

3 ¥R. BICKWIT: There was a preamble to

4 subsequent changes.

5 COXMISSIONER AHEARNE: Yes.

6 YR. BICKXWIT: That did not constitute a change
7 4in this preamble.

8 COMMISSIONER AHEARNE: I will take your word
9 for it, assuming that you have --

10 YR. BICKWIT: ©Not only that. I mean, wvhen ve
11 went through this process I remember asking the

12 Commission, "Is it understood that you wawnt to take a
13 vote on uncontested matters,” and the answver invariably
14 wvas, yes.

15 COMNISSIONER AHEARNE: T cannot really speak
16 for pecple no longer here. I was not necessarily sure
17 that vas an agreeaent.

18 ER. BICKWIT: I wvas clear on it. In fact, I
19 remember it so clearly because certain people that I

20 thought would vote the other way on that question, did
21 not vote the other wvay on that gquestion.

22 COMMISSICNER ASSELSTINE: Assuming that is the
23 case, then I have - for myself - I have very little

24 difficulty in saying that ve are going to try and deal

25 with thase initial decisions at least in terms of

ALDERSON REPORTING COMPANY, INC,
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addressing or wvhat may vell be a fairly cursory revievw
of the contested issues within a fairly limited time
period. If ve need more time than 30 days to review oOr
adiress a particular issue, a particular case, ve
certainly have the flexibility to 4o that.

CHAIRMAN PALLADINO: I think the wvords are
something like, ve will try to do it in 30 days. The
problem I was having was that we vere not even trying to
40 it in 30 days. As a matter of fact, ve vere not
trying to do it in any given time frame on some of the
issues, in some of the cases.

COMMISSIONER ASSELSTINE: I think for myself
the far more significant issue is the one ve have not
gotten to yet, and that is the one John raised which is,

vhen ve issue these immediate effectiveness orders wvhat

40 they mein ani hovw 10 we intand them to apply to the

normal field process.

COMMISSIONER AHEARNE: Yes. I guess my
comments are, I come out the same place Jim has come
out. I feel that if ve really revise it much nmore, ve
go back to wh . trying to get t> when I dissented

from the = ~hange I i sagree y h it =~ the

What was tha

September
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COMMISSIONER AHEARNE:s The September change,
ve wer2 facing at that time the issue of going to =--

COMMISSICONER GILINSKY:s Dropping the Appeal
Baord.

COMMISSIONEE AHEARNE: Right, and we wvere also
looking at whethar we should go to making the order
inmmediately effective by modifying Appendix D.

I felt that ve wculd find ourselves in a
situation where ve were implicitly doing a merits
reviewv.,

COMMISSIONER GILINSKY: And how did you come
cut on that?

COMMISSIONER AHEARNE: Well, I felt that ve
ought to go back to, on balance let the decision beconme
immediately effective and then just to the full review.

COMMISSICNER GILINSKY:s In other vords, take
ths Cosmission out of the line again.

COMNISSIONER AHEARNE: Yes because basically I
think that the basic safety raview is done by the staff,
it is not done by the Boards and it is not done by the
Commission. I think the Commissiocn’s role in that is
ensuring that the staf€'s practices, policies, and the
Commission’'s rules provide the adequate protection. I
have no problam with continuing =--

MR. REMICK: Let me interrupt and say I agree

ALDERSON REPORTING COMPANY, INC,
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with that point of view. I do not think the Commission

makes the safety determination.

COMMISSIONER GILINSKY: If often dces.

COMMISSIONER AHEARNE: It is probably true
that often --

COMMISSIONER GILINSKY: You may think it
should not.

COMMISSIONER AHEARNE: No. It may be that the
Commission's jeterminations affect safety.

MR. REMICK: That is saying it a little
differently.

COMMISSIONER AHEARNE: I will leave it as an
open issue, vhich wvay.

(Laughter.)
COMMISSIONER GILINSKY: Do you think the
Commission is undermining safety?

COMMISSIONER AHEARNE: That is another long

ansver.
(Laughter.)
COMMISSIONER AHEARNE: Not deliberately.
COMMISSICNEE GILINSX1: Well, do you think it
is?

COMMISSIONER AHEARNE: As I have said several
times, I think some of our actions have not helped ite.

hey could have hurt it, yes.

ALDERSON REPORTING COMPANY, INC,
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CONMISSIONER GILINSKY: For 2xample?

COMMISSIONER AHEARNE: For example the very
large amount of regulations and rule changes that we
vere svamping the system with.

COMMISSIONER GILINSKY: Proposel by the staff.

COMMISSIONER AHEARNE: Oh, I think driven Dby
the Commission.

Now, I suspect that if we go into a very
lengthy review, four or five months, which basically
evolves, as far as it is & detailed review of the record
and ve explore some of the issues at length, I think
potentially it is a way of addressing implicitly the
explicit decision to remove the Appeal Board because in
essence that is what ve would really be doing when ve
are taking a Licensing Board decision and doing the full
review on not reaching that conclusion.

So, I would prefer to support, as Jim said - I
have no preblem with having us explicitly take that
final vote, racognizing that ay confidence in going
ahead with any license has to be based upon
fundamentally, I believe, that the staff has done an
adequate job.

CHAIRMAN PALLADINO: I ccme down in about the
same place. As a matter of fact, I was proposing that

ve do have the two votes; one within our 30-day target
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area and the second wvhen the staff is ready with 1its
uncontested issues.

COMMISSIONER GILINSKYs Now, why do you wvant
to treat contested cases differently than uncontested
cases?

COMMISSIONER ASSELSTINEs Vic, I don't think
we are. I don't think we are because in the uncontested
cases, before we allow the issuance of an operating
license we review the plant in totality; we reviewv all
of the uncontested issues. We affirmatively sign off
before the full power operating license is issued.

I think what the Chairman is proposing is
exactly the same thing for the contested cases, with the
sole exception that wvhen we have initial decisions ve
will go ahead and try and clear avay our immediate
effectiveness review of the contested issues earlier on.

But we will still require an affirmative
action by the Comamission before we sign off on the
issuanc2 of a full powver operating license. I don't
really see much difference between the treatment of the
tvo.

COMMISSIONER GILINSKY: Well, would the first
vote be on the Boad's resolution of the - .rious issues?
When they talk about immediate effectiveness the Eoard

is saying, "Turn it on.”
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I know you have this quibble about their
saying the staff is free to turn the plar on when the
staff is ready. But that is not really the gist of the
decision, it's OK to go ahead.

MR. BICKWIT: I can't buy that. I mean, there
may be only two contested issues.

CHAIEMAN PALLADINO: Excuse me. I think
Commissioner Roberts had a gquestion to understand and
follow.

MR. REMICKs Len wvas shaking his head.
to know why you are shaking your head.

MR. BICKWIT: Oh, with respect to treating
uncontested and contested issues?

Yes, I think you are treating thenm

differently. I think, as I said before, I think if you

applied this reasoning to the uncontested license you
would have staff coming down here every now and then
vhen it had an issue that it felt was of some great
importance and asking to brief the Commission so we get
that one out of the way - with the understanding, of

that down the road you would take a final vote

entire unconteste
try to
be a distinction.

partially. I see a slightly
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different situation.

CHAIRMAN PALLADINO: But I think Commissioner
Asselstine said we are treating them the same except to
the extent that as tha Licensing Boarl comes up with a
partial initial dacision, ve address that.

MR. BICKWIT: But you have to answer the
question, if you are willing to do that in a contested
case, why are you not willing, or why don't you wvant the
staff dovn here -~

CHAIRMAN PALLADINO: He just made a statement
to which you took exception, and I thought ha had
covered the case all right the way he said it.

I think one of the main reasons you would have
that difference is the fact that in the Licensing Board
situation they have concentrated on specific chunks of
major magnitude and come out with a decision.

COMMISSIONER GILINSKY: So has the staff.

CHAIRMAN PALLADINO: And the staff.

COMMISSIONRER AHEARNE: Joe, can I ask a
question? I would like to ask Darrell Eisenhut a
question.

Darrell, with respect to uncontested issues,
do you see any problem, or have you in the past thought -
about if you reached a point where there was a major

item uncontested in which the staff resolution is going
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to have significant impact on a licensee, have you

thought about coming 4own and talk to us, or has that
come up?

MR. EISENHUT: Well, let's see. I guess if
historically we look at it there may well have been
things such as -- we 40 them generically, though, we do
not do them plant specific.

It really has not come up per se in a
particular case. I guess in theory it is possible.
Generally the approach we take is that the reviev is so
integrated in most cases - it is just like, ve don't go
to the ACRS until we have gotten it dovwn to a workable
number of open issues so that you have good confidence
in the review package, that it is wvell put tocether.

I have been asked by the ACRS, "What is
vorkable?” I have used a standard rule of thumb. If I
am down to 20 or 30 issues, something in that
neighborhood, of isolated individual issues then in fact
we go ahead and say, "The review is pretty well
together.”™ We go forth and say, “"We can recommend
something.”

In theory, there would be nothing wrong with
looking at, for example, Mark II containments on a
plant, or Yark III containmens at a plant. Where they

came up, I think ve have done that. ¥We had considerable
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1iscussion on 2 Mark III contiinment issue, the hydrogen
issue.

So, I think we do it in essence on some
selected cases. But wve do it generically. But there
would be nothing wrong with doirg it, in theory, on a
project whare the project is far enough along that we
are readr to make a bottom line on a large hunk of the
plant. It is just that that is very integrated~-type
package.

CHAIKXAN PALLADINO: Commissioner Roberts?

COMNISSIONER ROBERTS: Yes, I would like to
know, how do define an uncontested issue?

COMMISSIONER GILINSKY: One that is not
contested.

COMMISSIONER ROBERTS: All right, but tell me
vhat threshold or what level, how do you proscribe it?

COMMISSIONER GILINSKY: The contested ones are
issues in a hearing.

COMMISSIONER ROBERTS: I understand.

CHAIRMAN PALLADINO: But don't they go
through, the people that are contesting it, bring the
Board some contentions that are either admitted then or
not admitted, and they become the basis for the
litigation.

TOMMISSIONER RCBERTS: My gu2stion is much

ALDERSON REPORTING COMPANY, INC,
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more basic. Fow 10 you define an uncontested issue.

MR. REMICK: Can I attempt t> answver? My
understanding of it is - it is not a legal
interpretation - that is, 50.57(a) says that before an
operating license is issued the Commission must make
certain findings. One of them is that the plant had
been constructed in accordance with the construction
permit, ani there are other things like tha.. Those are
the findings this Commission has to make.

Now, certain issues ¢ome up under contentions
that are litigatei and therefore pulled out and given to
the Licensing Board to resolve those certain aspects.
Anything that is not contested and therefore handled by
the Licensing Board. When it is necessary to make those
50.57(a) findings, in my definition, is wvhat ve mean Dby
uncontested issues.

’ COMMISSIONER AHEARNE: If there is an issue,
if there is an argument.

COMMISSIONER GILINSKY: It seems to me ve
ought not even be talking about uncontested issues.

COMMISSIONER ROBERTS: What was that, Vic?

COMMISSIONER GILINSKY: We ought not even be
talking about uncontested issues and parceling things
out that way. There are contested issues and there is

ever-thing else?
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MR. BICKXWIT: What is the limit of everything
else?

COMMISSIONEE ROBERTS: He just answerad it.

COMMISSIONER GILINSKY: The reason I say this
is, you know, there has often been the criticism that
the process is overly judicial and overly legal, and
this just accentuates it. We have often heard from this
side of the table about how we don't want the hearings
to distort the safety review process and so on and so
forth. I don't either.

I mean, certain issues have to be dealt with
in hearings, but that ought not to, it seems to me,
drive the vay we come to our decision about the
acceptability of a plant. I think we ought toc treat
them 211 as close to the same vay as ve can.

Now, to comment on what Jim said, I don't have
any difficulty with the General Counsel pointing out to
us that there are certain issues in a decision that
really would be very useful for the Commission to act on
quickly, and there may well be reasons for deing that,
and then we ought to do it because guidance is needed on
those particular issues.

2ut as a general practice I vJould like us to
treat these plants equally, d2mocratic regulation.

(Laughter.)
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COMMISSIONER AHEARNE: 1Is that a small "d" or
a capital "D"?

COMNISSIONER GILINSKY: It is a small "d".

CHAIRMAN PALLADINC: Well, do I uncerstand you
now to sid2 with Jim Asselstine?

(Laughter.)

CHAIRMAN PALLADINO: Victor, I am really

having trouble understanding what yo2u would propose we

do. The proposal is that --

COMMISSIONER GILINSKY: I would propose that
ve go with the course initially recommended by Len.

CHAIRMAN PALLADINO: Which is what?

(Laughter.)

MR. BICKWIT: I did not know wvhen it was
coming, but I knew whether.

COMMISSIONER GILINSKY: You know, as I said, I
have no difficulty with our agreeing that if there are
particular issues that need to be acted on earlier, ve
will take them up.

COMMISSIONER AHEARNE: What is the difficulty
with passing on -- I am not sure I understand what the
difficulty is on opassing on a partial initial dacision
because that is not approving the plant for operation.

COMMISSIONER GILINSKY: No, I unierstand. You

are still hanging onto the approval. but I think it

ALDERSON REPORTING COMPANY, INC,
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distorts the Commission decision-making process. It is
the same reason that we have often asked the staff not

to come in here with too many open items or piecemeal,

or whatever because you see it all laid out before you

and you take a different view of it.

Now, I am not saying that there are not
sometimes reasons for departing from that general
practice. But I think as a general rule that is the wvay
ve ought to handlas it. And I don't believe it impacts

on the licensees because, as you say, the approval would

be == we would have'a final vote in any case.

What I don't vant us to do is to take these
decisions in a kind of piecem2al fashion.

CHAIRMAN PALLADINO: I still have a problem,
Victor. You come to a decision and there are a vwhole
bunch of issues t2 be addressed. You do not really save
any time, if that is what you are looking for,
Commission time. It is not that you have one single
meeting and you deal with them. It takes whatever time
it is 30ing to take to discuss each of the issues.

If you have an issue that has been identified,
has been litizat2i andi we want to make a decison whether
or not it is to be stayed, I see nothing wrong with that.

COMMISSIONZR GILINSKY: Well because these

interact and are complicated.
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CHAIRMAN PALLADINO: Well, at the end you have
a chance for the total interaction picture that ve
explored.

COMMISSIONER GILINSKY: Well, except that you
factor parts of it out and then go back to them.

CHAIRMAN PALLADINO: No, all you have done is
decided wha2ther or not you are going to contirue the
stay, the effectiveness of the rule, of a decision.

COMMISSIONER AHEARNE: In fact, I think it is
a distortion of the decision-making process not to take
those as thay coms along because the reason that they
come along in those segme- .s is that some group of the
participants in the wh2l- process - be they the Board,
or the intervenors, or the staff, or the licensee - has
carved out a particular chunk where there is either a
disagreement or it is a package that the Board has
concluded ought to be decided in that way. They put a
lot of effort into looking at that.

I would think the agency decision-making
process is less distorted if, when the people coming to
us, have completed their portions we turn to> it and
handle it.

I would agree with the Chairman that the final
review, the final decision, can take into account any of

this synergetic effect that may exist between those
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positions.

CHAIRMAN PALLADINO: Let me ask you a
question. Do you want to vote on this now, or do you
vant to vote on this =--

COMMISSIONEE ROBERTS: What are we voting on?
I don't want to vote on just some conversation.

CHAIRMAN PALLADINO: I have three proposals.

COMMISSIONER GILINSKY: You and I both, Tom.

CHAIRMAN PALLADINO: I have three proposals to
vote, Tom. One, taking two separate Commission votes.
One, within the 30 days on the immediate effectiveness
of a Licensing Board's decision. A second, upon
completion of the review of the uncontested matter.

COKMISSIONER AHEARNE: Well, Len points out
that is wvhat the rules currently provide.

CHAIRMAN PALLADINO: And therefore I would
propose that we no>t approve SECY-220.

COMMISSIONER ROBERTS: OK.

CHAIRMAN PALLADINO: So, my final conclnrsion
is that I would not approve SECY-220.

COMPISSICNER AHEARNE: And maintain the
current practice.

CHAIRMAN PALLADINO: Yes, maintain the current
practice.

COMMISSIONER ASSELSTINE: I understand the

ALDERSON REPORTING COMPANY . INC,
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current practice is consistent with what you Jjust

described.

CHAIRMAN PALLADINO: I have a current issue
that maybe we have a complete understanding on it, maybe
ve don't.

I would also propose that cur decision, our
vote on contested issues, come after fuel loading and
initial criticality.

COMMISSIONER AHEARNE: Wait a minute, slow
iown. Contested issues?

COMMISSIONER GILINSXY: The final vote.

MR. BICKWIT: The final vota.

CHAIRMAN PALLADINO: That the final vote to
grant an operating license come after fuel loading and
criticality. I don't feel as strongly on this
personally.

‘ COMMISSIONER GILINSKY: I think that is a very
good suggestion.

MR. BICKWIT: If the Board decision comes
first.

COMMISSIONER AHEARNE: Yes.

CHAIRMAN PALLADINO: I am making the
assuaption that we would have acted on the Board

decision and on the contested items. Yes, I am making

that assumption.
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And then I also raise what I will call an
adminstrative matcer related to it. T would be inclined
to show both dates in our Bevil Report so that there is
no confusion about where we stand.

(Laughtar.)

CHAIRMAN PALLADINO: But that is not as
essential.

COMMISSIONER GILINSKY: But you see, that is
in a vay wvhat I 4as getting at, Joe. It seems to me
that is driving the process, and I find that
disappointing.

CHAIRMAN PALLADINO: Excuse me. I think you
can't avoil adminitrative questions when you have
direction to have such a thing as a Bevil Report. Now,
how you treat it is a question that I think is in ithe
Commission's province to ansver, make a proposal
regarding that. That is not driving.

As a matter of fact, what drove the issue, as
you well remember, wvas our discussion on vhen we ought
to be treating the Board's partial initial decision.

COMMISSIONER GILINSKY: Well, I do think your
sujgestion about when we vote on the approval to go
beyond five-percent pover is a good one. I think ve may
find that you set up a process which is sounder in the

uncontested cases than the contested cases.
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COMMISSICNER ASSELSTINE: I just have one
question.

COMMISSIONER AHEARNE: I think they already do.

CHAIRMAN PALLADINO:s What is that?

COMMISSIONER AHEARNE: I think the process in
the uncontested cases is sounder.

CHAIRMAN PALLADINO: You are saying he does
not believe we voted properly.

COMMISSIONER AHEARNE: No, no.

COMMISSIONER ASSELSTINE: I just have one
question. Your proposal was to take the final vote on
allowing full power operation after the point of initial
criticality. Could there be situations in which you
vould have an extended period of time of low power
operation?

I guess what I am getting at is, I would
assume that ve would want that vote nearer to the point
vhen they were re2ady to 2xceel five-parcent power so
that we have the initial recourse.

CHAIRMAN PALLADINO: Requiring that the
Commission do it, but that the Commission not do it
before that time.

COMMISSIONER ASSELSTINE: OK, fine.

CHAIRMAN PALLADINO: The Commission not make

the decision until all fuel has been locaded to initial
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criticality.

COMMISSIONER ASSELSTINE: Because I think it
is useful to have that information.

CHAIRMAN PALLADINO: But the Commission has a
privilege o2f waiting longer if it finds a reason for
doing it.

COMMISSIONER ASSELSTINE: Fine.

CHAIRMAN PALLADINO: So, we can proceed
several vays. One, we can make our vote sheets on 220,
saying whether we approve or iisapprova. I would be
inclined to add my point about the conditions ve would
like to at least see when we give our full powver
authorization.

I would also add the coamment on the Bevil
Report, and if people saw fit to make similar comments
it would be helpful in reaching a decision.

COMMISSIONER AHEARNE: I would agree with the
first two and as far as it goes on the report, you send
the report, I will leave that up to you.

CHAIRMAN PALLADINO: That is the Commission
report.

COMMISSIONER ASSELSTINE: I agree with all
thcee >f your points, ¥r. Chairman.

CHAIRMAN PALLADINO: Well, if you want to take

a vote now?
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COMMISSIONER AHEARNE: I am prepared to.

CHAIRMAN PALLADINO: Well, let's take a minute.

COMMISSIONER AHEARNE: Except I think Tom had
vanted somathing in writing to vote on. So, why don't
wve just vote on the vote sheets so you can add your
comments?

CHAIR¥EAN PALLADINO: Sure.

COMMISSIONER ASSELSTINE: That is the easy wvay.

CHAIRMAN PALLADINO: I would like to come back
to the question.

COMMISSIONER GILINSKY: This is the McGuire
information?

COMMISSIONER AHEARNE: It is flowvwing from the
McGuire, the Appeal Board request for us to -- I would
ask the Ganeral Coﬁnsel to look into that issue.

CHAIRMAN PALLAPINOs Could you restate the
issue?

COMMISSIONER AHEARNE: Tne issue was, in a
McGuire Appeal Board decision the Appeal Board asked us
to clarify how they ought to treat statements made in
these immediately effectiveness orders of the Commission.

COMMISSIONER GILINSKY: Tell them to pay
attention to them.

(Laughtar.)

COMMISSICNER AHEARNE: Len?

ALDERSON REPORTING COMPANY, INC,
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MR. BICKWIT: VYes. My own feeling is that
these are in the nature of stay decisions and not only
4id you intend that they would not be binding on the
Appeal Boards in their appellant review process, but as
a legal matter in many instances they cznnot be binding
on the App=2al Board.

I think you ought to provide =-- I think your
rule ought to make clear that they are not to bind the
Appeal Board unless you so state.

The rule at this point is confusing. there is
one part of the rule that says that these lecisions are
without prejudice to subsequent actions of the Appeal
Board and the Commission, but there are alsoc parts of
the rule which say that the Commission shall give policy
guidance in the course 2f this effectiveness reviev.

I think you ought to clarify that the
Commissin can make these binding, but that the intent is
that thay are not to be binding unless the Commission so
provides.

COMMISSICNER AHEARNE: Now, you mentioned
earlier that ther2 are some cases wvhere you do not think
ve could legally make them binding.

MR. BICKWIT: That is right. I think in the
case of questions of pplicy and law, and questions of

fact, in bath cases you will need t> allow for the
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£iling of exceptions and argument on those excepticns if
you are going to bind the Appeal Board.

In the case of gquestions of fact, as distinct
from policy and law, in addition you will have to make
those decisions on the ra2cord that you receive from the
Licensing Board.

COMMISSIONER AHEARNE: Or expand it.

MR. BICKWIT: Nec, on the record.

COMMISSIONER AHEARNE: No, what I am saying is
that for example - and I was not here at the time of
that McGuire decision - but I gather that you did read
the transcript. There was a discussion, I thought, in
an open meating with all parties involved.

MR. BICKWIT: That is right. And matter came
in that vas not in the record.

COMMISSIONER AHEARNE: Well, what I am asking
is, vhen you said make it on the record, does it have to
be made on the record that existed in front of the
Licensing Board ?

YR. BICKXWIT: Yes, unless you choose to have
the record re-opened and either have the Licensing Board
add to it or add to it yourself - under the normal
constraints - cross-examination.

COMMISSIONER AHEARNE: I see.

MR. BICKWIT: The vay a record must be put

ALDERSON REPORTING COMPANY. INC,




! together under the Administrative Procedure Act.

2 COMMISSICNER AHEARNE: So, in other words, the
3 Commission meeting on McGuire would not have met that.
4 MR. BICKWIT: The Commission did not intend to
§ bind -- I did not read the Commission as intending to

6 ind the Board.

7 HAIRMAN PALLADINO: To bind who?

] COMMISSIONER AHEARNE: I think the only

9 Commissioner here at the time, Vic, you did intend it;
10 is that cocrect?

1 COMMISSIONER GILINSKY: I think our

12 conclusions ought to be binding unless there is

13 information that we have not dealt with.

14 MR. BICKWIT:s I think if ve want to go into
15 this mcore thoroughly we should close the meeting.

16 COMMISSIONER AHEARNE: Go into McGuire more
17 thoroughly, but as to the general issue --

18 MR. BICKWIT: No, on the general issue what I
19 am saying is, if you take infotlation that is not

20 contained in the record and you want to make a factual
21 finding, you cannot make that bindiny, on the Board.

22 CHAIRMAN PALLADINO: You cannot make that

23 binding.

24 MR. BICKWIT: You cannot make that binding on

25 the Board.
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CHAIRMAN PALLADINO: Which Board?

SR. BICKWIT: On the Appeal Board. If you
vant to make a policy or legal judgment you can take, in
my view, you can take extra record material so long as
You observe ex parte constraints, and you can bind the
Appeal Board.

But you have to give some notice that you may
do that to the pacties, and you have to give them au
opportunity to fil» exceptions and comment on those
exceptions.

COMMISSIONER GILINSKY: Let's see, vhy do you
think that our meeting in McGuire failed that test?

MR. BICKWIT: Well, on that I would prefer, if
ve wvant to discuss that more specifically, I would
rather close tha aeeting.

CHAIRMAN PALLADINO: Do you want to do that
now?

MR. BICKWIT: Maybe we could close it at the
very end.

COMMISSIONER AHEARNE: VYes, I think at the
very end.

So, your reading - and I must admit, that wvas
more my recollection as we went through this meeting,
that affected this development. I thought we had

consistently taken the position that it was not going to
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be a mechanism to bind the Appeal Board because the
issue, I thought, had come up several times. In what
vay wvould this interfere with and moderate any actions
taken by the Appeal Board. And I thought the answver
vas, vell, they would be doing their review just as
though we had not taken ours.

MR. BICKWIT: So, I guess on balance I would
propose that what is called an interpretative rule be
issued by the Commission, clarifying that the Commission
does not intend to> bind the Boards unlass it so states
in its decision.

I am advising you as a separate matter when
you can and when you can't, and I don't think it is
necessary tc reflect that advice in the rule.

But there will be times when yo might wvant to
bind the Board where you might get advice that in order
to do that you are going to have to enter into a more
formal arrangement than we ordinarily enter into on our
effectiveness revievs.

CHAIRMAN PALLADINO: Do you have more?

COMMISSIONER AXTARNE: Before ve close I would
like to ask Alan Rosenthal for any general comments. I
realize he is restricted somevhat on what he can say on
the specific issue. He has someone to keep him honest,

I think.

ALDERSON REPORTING COMPANY . INC,

00 YIRGINIA AY] A NASHING TON. U 02 N2 Sd- 2345



10

11

12

13

14

15

16

17

18

19

21

22

24

25

COMMISSIONER ASSELSTINE: Just before Alan
does that, if I can just raise one other question, toc,
that Alan aight want toc comment on.

Whether it is sufficient to clear up the
uncertainty that now exists simply to deal with the
issue of under what, when, if at all, the Appeal PBoard
is affirmatively bound by what the Commission says in
the immediate effectiveness rule.

Is there also a question abcut to what extent,
if at all, the Appeal Boards of their own volition can
rely on vhzt is in the immediate effectiveness orders?

That is a concern, it seems to me, that goes
beyond the guestion of wvhether the Commission intends by
its order to affirmatively bind the Appeal Board on a
particular item. There may be some uncertainty about
that as wall.

MR. BICKWIT: I would say you ought to
instruct the Appeal Board to jive no weight wvhatever to
your decisions unless you state to the contrary in the
decision. Actually, I gather this is a proposal that
you have made, also. I arrived at it independently.

CHAIRMAN PALLADINO: Do you have a question
for Alan Rosenthal?

COMMISSIONER AHEARNE: Yes.

MR. ROSENTHAL: I will bde very brief. I might
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say, as Commissioner Ahearne indicated, Christine Cole,
a member of our panel and also a member of the McCuire
Board, came down with me this morning to keep me honest.

(Laughtar.)

COMMISSTONER AHEARNE: A difficult task.

(Laughtar.)

MR . ROSENTHAL: For openers I was going to
make the same point that Commissioner Asselstine made
for me, that I did not think the issue was wvhether ve
are bound or not, it is how much wveight ve should give
ite.

In that connection I would just make this one
observation, and that is that even if the Commission
solemnly declared that the Appeal Board should pay no
attention to vhat the Commission has said --

(Laughters.)

MR. ROSENTHAL: ~-- treat it as if it did not
exist, I tend to think that in the real wvorld there
might just possibly be members of the Appeal Board that’
fe2l under some obligation - not necessarily to treat it
as binding but to give it some weight and to put some
reliance on it.

I would say, maybe that is unavoidable. I
vould say, however, in that connection that the

Commission, when it does make statements in the course
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of this imnediate effectiveness determinaticn, should
probably bear that in mind. I think that is the real
world. |

You know, this is all a very difficult
business. I think wvhen this particular amendment to the
rules vas being discussed at some length last year, I
expressed some concerns about this interrelationship
between the Commission and the Appeal Board. It is, as
ve all can recognize, a very unusual process vhere the
Suprem2 Court is acting on a particular matter before
the Court of Appeals has dealt with the precise same
matter.

In think in addition to the specific question
that arose on McGuire - the first one out of the barn -
ve still have, or I still have some problems with the
interrelationship betwveen the immediate effectiveness
review of the Commission and the 2.788(e) stay
consideration by the Appeal Board because, vhile it is
Qquite true that tihe standards vhich the Commission
utilizes in its immediate effectiveness review are not
identical with the standards that the Appeal Board
applies under 2.788(e), there is a very substantial
overlape.

Both of those standards, the Commission’s

immedia » effectiveness standard, the 1.788(e)
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traditional stay standard involve, for example, a
judgmsent as to the likelihcod of success on the merits
of any appeal that may be taken. They are phrased
differently in the twvo rules but basically “here is a
merits consideration.

I just tell you, gentlemen, “hzt it is quite a
perplexing problea for an Appeal Board, sitting with a
stay applicaczion, ¢> de¢al with it - particularly if
prior to its actiny on that stay application the
Commission has given the green light.

We are told, that is all vithout prejudice,
you know, that even if the Commission says, "Co
forvard,” that that still leaves the Appeal Board free
to "pull the plug,” figuratively speuking.

But again, you can say “vithout prejudice”™ and
you can say "your determinations are not binding®™ and ve
should not even rely on them, but it is very hard for an
intermediate appellate tribunal to simply treat as if
they did not exist things which the Commission has seen
fit to s 7y.

350, I just make these randomn observations.
What I am really, of course, seeking here is some form
of guidance. We will followv that guildance, vhatever it
may be. I 3just do not vant a repetition of what

happened in ¥cGuire wvhen my colleagues ~--
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(Laughter.)

HR. ROSENTHAL: -~ spent some several hours in
rather heated disagreement as to hov to treat the
Commission's pronouncement on hydrogen mitigation
systems.

MR. BICKWIT: MNr. Chzirman, I wvould like to
make one paint related to Alan's sphere of influence.

One of the reasons that I ultimately caine
around to Forest's suggestion is that since the
Commission at times will want to bind the Appeal Board
in its effectiveness reviews, and since the appeals
process starts after the initial decison is issued, I
think it is valuable for the Commission to move quickly
vith regard to its effectiveness reviev rather than to
hit the Appeal Board four months into lt; appellate
reviev vith some binding guidance as to wvhat the Appeal
Board should 40 in the course of that.

CHAIRMAN PALLADINO: Any more questions in
open session? Is it the Commission's desire to enter
iato a closed session on the subject at this time?

COMMISSIONER AHEARNE: I have no driving
concerne.

COMMISSIONER ASSELSTINE: Nor do I.

CHAIRMAN PALLADINO: I gather there is no

driving force.
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May I ask one guestion with regard to the vote
sheet on this SECY-82-2207 Was it anticipated that I
vould set forth the questions on which vwe are voting? I
vas intending it.

I can sa2t forth --

COMMISSICNER AHEARNE: Your position.

CHAIRMAN PALLADINO: I can set forth my
position and that vould be guidance.

COMNISSIONER GILINSKY: Since you are
proposing to do mothing, what is the point?

CTHAIRNAN PALLADINOs: Well, first you have to
vote "yes” or "no"™ on 220. I would ptoﬁoso you vote
*"no® on 220. '

Then I would also add the additional comment
that vhen ve make our decision on an operating license,
that ve should not make such a decision prior to going
to fuel lcading and criticality.

I would also a3di what I propose to 40 on
Bevil. Then each person can comment on those three
items and T think wve will have guidance.

COMMISSIONER AHEARNE: Yes. 1In the way of
handling the other issue, I gather ==

CHAIRMAN PALLADINO: Which is the NcGuire?

COMMISSIONER AHEARNE: Well, it is getting the

clarification. I guess I wvould propose that Len draft
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some clarifying statesent.

CHAIRMAN PALLADINO: I think that would be a
good idea, interpretative.

SR. BRICKWIT: I would suggest an
interpretative rule.

CHAIRMAN PALLADINO: All right. Are there any
other matters t2 come before us at this tise?

COMMISSIONER AHEARNE: Alan, wvould such an
interprtative cule provide the guidance, basically, that
you are asking for?

CHAIRMAN PALLADINO: Thank you all, ve will
stand adjourned.

(Whereupon, at 11:40 a.m. the meeting of the

Commission vas closed.)
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