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meeting was open to public attendanca and observation. This transcript|

- has not been reviewed, corrected, or edited, and it may contain iriaccuracies..
t

The transcript is intended solely for general infomational purooses.
As provided by 10 CFR 9103,. it is not part of the forinal or infomal

| record of decision of the matters discussed. Expressions of opinion in
; .this . transcript do not necessarily reflect final deteminations or

.

| ; L jeeliefs. No pleading or other paper may be filed with the Commission in
! any- proceeding as. the result of or addressed. to any* statement or argument*

- - conta.ined' herein,. except as; the Conmission may autharize.

.-

*

1

.

1

e

-

i

. - . . _. - - _. . _ . _ __ _ __ _ -.



_ _ _ _

t

,-
: 2

n

1 PR0CEEDINGS

2 CHAIRMAN PALLADI30: The subject of today's

3 meeting concerns the Commission 's procedure for

4 approving reactor licenses and the immediate

5 effectiveness of Board decisions which authorized those

6 licenses.

7 In particular,we want to consider when we

8 should make the appropriate decisions and how we should

9 report the dates to Congress, the industry, and the

10 public.

11 I call your attention to my memo of June 22,

12 1992 in which I identified three issues. Should two

13 separate Commission votes be taken, one within 30 days

14 if possible on.inmediate effectiveness of the licensing

15 Board's decision on contested issues.

16 The second issue, when should the Commission

17 vote on unconstested matters.

18 The third issue, how should our voting

19 practice be reflected in the Bevil Report.

20 Both the General Counsel and the Director of

21 Policy Evaluation have submitted memos on this subject.

22 OGC prepared SECY-8 2-220 a t my req ue st , and I would like

23 the OGC to describe briefly what the proposed rule

24 change would do.

25 I would also like OGC to summarize the

ALDERSON REPORTING COMPANY,!NC,
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1 Commission's voting practice as it was set out in Mr.

2 Birkwit's memo of June 15, 1982. Then I thought it

3 would be appropriate to have Forest Remick give us the

4 points made in his June 2, 1982 memo to the Commission,

5 and I thought on that basis we could provide background

6 for a discussion.

7 COMMISSIONER AHEARNE: The only point I would

8 like to add is, I have requested OGC to be prepared also

9 to address what suggestions they might make for us to

10 respond to the Appeal Board's recent request for

11 clarification of how they should interpret our orders.

12 MR. BICKWITs We will fit that in any way you

13 like.
~

14 CHAIRMAN PALLADINO: Well, Len, would you like

15 to proceed?

16 MR. BICKWIT: First of all, on SECY-8 2-220.
j
!

17 The proposed change to the Immediate Effectiveness Rule,

18 as you said, this was prepared at your request. And

19 while we recommended that it be approved in this paper,

| 20 in fact we do not recommend that it be approved.

21 COMMISSIONER GIIINSKY: What turned you around?

22 MR. BICKWIT: I find Forest's memo persuasive.

23 COMMISSIONER GILINSKY: You sound like we

24 ought to be persuaded, too.

25
' MR. BICKWIT: What the rule would do is to

ALDERSoN REPORTING COMPANY. INC,
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1 provide that the goal of 30 days for the Commission to

2 conduct its effectiveness review would be changed to 30

3 days or when the licensee is prepared to go above low

4 power, whichever is later.

5 The purpose of it is to relax the Commission's
,

6 schedule when the Commission chooses to take advantage

|
7 of the relaxation of the rule, and when that relaxation

8 vill not prejudice the schedule of the applicant for the

i 9 license.

10 COE?.ISSIONER GILINSKY: Unnecessarily.

11 NH. BICKWIT: Excuse me?

t 12 COMMISSIONER GILINSKY Unnecessarily.

n3 HR. BICKWIT: Unnecessarily."

14 I think it is pretty straightforward and I do
,

15 not think it needs any further discussion.

16 COMMISSIONER GILINSKY: You do not seem to

17 have your heart in it, anyway.

18 MR. BICKWIT No.

19 (Laughter.)

20 MR. BICKWIT By the way, I think it is a

21 close question. I think there is something to be said

22 for it. I just think the argument is on th e other side .

23 COMMISSIONER AHEARNE: You are having

24 difficulty defining it.

25 (Laughter.)

|

ALDERSON REPORTING COMPANY. INC,
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1 33. BICKWIT: It has a great surface appeal,

2 why should the Commission act when the applicant for the

3 license does not need Commission action? I think I will

4 defer to --

5 COMEISSIONER GIIINSKY: This was your proposal.

6 MR. BICKWIT: Yes, but it was a proposal that

7 was drafted at the request of the Commission. We

8 recommendal that it be adopted, but it certainly did not

9 initiate out of our office.

10 CHAIRMAN PALLADIN0s To put it in perspective,

11 during some discussions you and I had'you had raised the

12 question , wh y should we act on immediate effectiveness

13 of a Board's decision when it is not needed. I said,
,

14 "Well, in part because we have rules saying that we

15 would do that," and then I said, "Well, why don't we

16 change the rule."

17 CDMMISSIONER GILINSKY Not when it is not

18 needed. I thought we should act.

19 CHAIRMAN PALLADINO: That is what I wanted and

20 I said, "Well, let's prepare it and then see what it
,

21 looks like." Then this motiyated OPE to generate

22 comments regarding it that I think are on target and

23 caused me to write my memo, and I guess influenced the

24 later thinking of OGC.

25 MR. BICKWIT I mean, I will take

ALDERSON REPORTING COMPANY, INC,
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1 responsibility for this recommendation but I think

2 everybody ough t to understand how it came about. We

3 were asked to draft a rule. We draftad it under the

4 format generally used for the recommendation of the
-

5 draf ter to adopt the amendment he has drafted.

6 Not a great deal of thought went into that

7 recommendation.

8 Now, as to what the Commission procedures are

9 --

10 COMMISSION ER GILINSKY: Are we to check in
,

,

11 future papers?

12 '5R. BICKWIT Whether we really mean that

13 recommendation?
~ ~

14 COHHISSIONER GILINSKYa No, whether a great

15 deal of thought went into it. ,

16 ER. BICKWITs I see. Well, feel free to ask

l

17 that question and I will let you know.

18 COMMISSIONER GILINSKY I had not thought of

19 it up to now.
~

20 HR. BICKWIT: On the Commission's procedures,

21 what has been the case is that you have

22 characteristically had briefings by the staff on the
|

23 unconstested aspects of things - well, in one case it

24 was before you took up the contested issues.

! 25 CHAIRMAN PALLADINO: What was it that we took

i

e

ALDERSON REPORTING COMPANY INC,
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1 up before?

2 MR. BICKWIT The briefing that you had from

3 the staff on the uncontested issues was before you took

4 up the contested issues and had your closed session
.

5 briefing fem OPE. That is in McGuire and Diablo Canyon,

6 the briefing on uncontested issues came in the midst of

7 briefings that you-were having on the contested issues.

8 In San Onofre, under the schedule, you had briefings on

9 the contested lussues first with the understanding that

10 rou would later get a briefing on the uncontested issues.

11 So that it is hard to generalize as to what

12 the order has been with respect to briefings on

13 contested and uncontested issues.
'

14 The conclusion that we drew in responding to

15 your request as to what Commission practice is and what

te is required is that while you have only taken one vote

17 in the past, that vote has to cover both the uncontested

18 and contested portions of the question under your rules

19 and under the previous preamble to a rule.

20 If you were to adopt a policy as recommended
,

21 by the Chairman that you first have briefings on the

22 :ontested portion of the matter and make th e decision on

23 those contested issues effective prior to having heard a

24 briefing on the uncontested portion of the matter, our

25 view is that you would then have to take another vote on
i

.
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I the issuance of the license.

2 That is all I have.

+CQAIRMAN PALLADINO: If there are no questions3 .

to Len, shall [$ proceed with M r. Remick? OK, Forest.'

4

5 MR. REMICK: Thank you, Mr. Chairman.

6 The Commission has my June 2 memo and I do not

x?
7 plan to go through that item by item following past

8 Commission advice, assuming that those things are read.

9 I would like to focus on one thing that Len provided.

10 CHAIRMAN PALLADINO: Read, but not always

11 remembered.

12 (Laughter.)

13 HR. REMICKa All right.
-

14 CHAIRMAN PALLADINO: Go ahead.

15 MR. REMICK4 Len raised the question, why

te should the Commission decide on the effectiveness of a

17 Licensing Board decision if the plant is not completed
t

18 or the license is not needed.

19 I would like to focus a little bit on that

20 aspect of the mano by pointing out that the operating

21 proceedings for which Licensing Board decisiona are

I 22 being issued in these days, generally the proceedings

23 have been in existence for a number of years. I just
i

| 24 looked at three or four that are on my desk at the

25 moment and the y go back , the proceeding has been in

ALDERSON REPORTING COMPANY,INC,
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1 effect for anywhere from four to seven years.

2 They have' involved a number of months of

3 hearing and decision-writing time, and they involved the

4 litigation of some riala tively new TMI action plan

5 issues, emergency planning issues, for which the Bords

6 are imposing a number of conditions on the licenses.

7 So, in short, the applicant, staff, and all

8 parties have gone through a long period of uncertainty

9 on the resulution of some novel issues. And prior to

10 the TMI accident, the Licensing Board decision would

11 have become immediately effective, and the license could

12 have been issued shortly thereaf ter, in fact, ten days

13 if thee was no motion for stay of the' effectiveness that

14 was granted or, if the uncontested portions rquired

15 findings that were uncontested, that were resolved.

16 Therefore, except for matters that would be

17 under appeal, the applicant would have known with

18 reasonable certainty the resolution of matters that were

19 in controversy and the Board-imposed conditions. And

20 thus, the applicant could undertake with a reasonable
,

21 assurance of no subsequent modification of any actions

22 required by the Board decision where a license would be

23 authorized, he could undertake those with reasonable

24 assurance.

25 Now, under the post-TMI revision to the 2.764,

- ALDERSON REPORTING COMPANY, INC,
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1 the effectiveness of the Licensing Board decision is

2 stayed until the Commission has completed its

3 effectiveness review, and the Commission has set a goal

4 of 30 days to decide whether the Board decision should

5 become effective.

8 The Commission's effectiveness review is
|

7 generally conducted in closed session, thus there is no

8 Commission thinking communicated to the parties or the

9 p ub lic. And thus, the period of uncertainty basically

10 continues.

11 During this period the applicant, and of

12 course the staff and the parties, are thus not entirely

13 sure whether or when the Board's resointion of the

14 issues, including any conditions, will go into effect.*

15 Thus, I believe that the applicant is unsure whether to

16 take certain further actions that might be called for if

17 the decision went into effect.

18 Now, it was my position, as I tried to point

to out in the June 2 memo, that in order to enhance the

20 predictability and the orderliness of the licensing
,

21 process I think the Commission should avoid any needless

22 extension of that period of uncertainty. Therefore

23 should conduct a thorough effectiveness review as soon

24 as possible; make its effectiveness decision and

25 communicate its decision to the public.

ALDERSON REPORTING COMPANY. INC,
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1 I feel that the Commission decision is an

2 important communication and signal to the applicant, to

3 staff, the other parties, and the public. For the

4 contested issues it can be a means of communication on

5 the Commission's thinking, especially it will provide

6 direction or instructions, or comments on the resolution

7 of the issues. In fact, absence of comment is a signal,

8 I think , in some intances.

9 Further', as I pointed out in the memo, I think

10 that by putting behind it those matters which the

11 Commission finds have been adequately resolved, the

12 Commission, the staff, an the applicant can then focus

13 on any remaining significant items tha t have to be -

14 cleared up before the issuance of the license.

15 One other ites that I pointed out, OGC has

16 pointed out, that the Commission must take action before

17 the license is isssued, must vote. And therefore, if

18 the Commission does vote on making the Licensing Board

19 decision effectiva, this does not mean that the license

| 20 itself vill issue automatically. The Commission still
|

| 21 does have to take some final action on the uncontested

I
| 22 issues.

23 So, basically those are the points I was

24 trying to make in the June 2 memo.

25 COMMISSIONER GILINSKY: Let me ask a question

!

ALDERSON REPORTING COMPANY. INC,
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1 here. The Board usually renders a bunch of partial

2 decisions dealing with particular aspects of the case

3 and then concludes that the license ought to issue or

4 not to issue. I do not remember any cases where they

5 said the license ought not to isssue.

6 COMMISSIONER AHEARNE: There is a recent one,

7 Zimmer.

8 COMMISSIONER GILINSKY: Well, they said they

9 should issue up to five percent.

10 Are you suggesting that part of the Board's

11 decision would be made effective but not the overall

12 conclusion on the license?

13 MR. HEMICK: I think it'depdnds on what that

14 partial initial decision authorized, whether it does
!

15 authorize anything or not.
,

|

16 MR. BICKWIT: Because you are suggesting that'

17 the authorization for operation ought to come later.

18 But you said that it would be helpf ul. Actually, I

19 would like to hear some examples from you, if a

20 particular piece of hardware were required and the
j

| 21 Commission said, "Yes, indeed, that is the right answer."

22 That would not extend to the Board's

23 conclusion that the plant ought to operate.

24 MR. REMICK: Some of the conditions I am

25 thinking of are some of the ones that are coming up,

ALDERSON REPORTING COMPANY,INC,
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1 they are novel issues currently in the emergency

2 planning area, in which Boards are making decisions.

3 I hesitate to be too specific because they are

4 before the Comnission at the moment and this is an open-

5 mee ting .

8 COMMISSIONER GILINSKYa Well, can 't you just

7 mention the issues?

8 MR. REMICK There are planning types of

9 issues in which the Board has placed conditions on the

to requirements for, let's say, school districts must have

11 plans in effect; or communities must have certain plans

12 for transportation of elderly people who are disabled

13 and so forth. Boards are placing conditions on things

14 lik e medical f acilities.

15 COMMISSIONES GILINSKYs These do not sound

18 like back-fitting items that are going to affect the

17 licensee. He is not going to rebuild the plant.

18 MR. BEMICK: Well, if they are conditions that

19 are going to stay and the applicant does have to either

20 resolve or they do have to be resolved before

21 ultimately, let's say, the full power license could be

22 issued.

23 Ihe poin t I am trying to make, unless the

24 Commission says that they find that decision should be

25 effective, it is unfair to everybody - whether the

ALDERSON REDoRTING COMPANY,INC.
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1 Commission at some later time may come back --

2 COMMISSIONER GILINSKY: Well, that piece of

3 the decision, rather than the conclusion that the plant

4 ought to operate. Is that what you are saying?
.

5 MR. REMICK: That is right. So, therefore it

6 could be a delar. In other words, the licensee does not

7 know whether to act on those conditions or wait for

8 further Commission word.

9 So, my point is, it just adds additional

10 uncertainty and confusion on whether the dacision that

11 the Board has rendered in resolving contested issues

12 will stsnd ~~ subsequently be modified.

13 ,anISSIONER GILINSKY: What aboot an issue,

|

. 14 such as management competence, would you have the

15 Commission act on that, even though there may still be a
'

1

16 certain amount of time involved before the plant would'

17 operate and undergo a number of tests with an

18 opportunity to observe the functioning of the

19 organization?

20 3R. REMICK: It comes down in my mind to a

21 question of whether the Commission as part of its

22 eff ectiveness review has found what the Licensina Board

23 has done is reasonable based on that. If the Commission

24 does not feel it, I think it should speak so that

25 everybody knows.

ALDERSoN REPORTING COMPANY. INC,
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1 But if it finds the resolution of the matter

2 that has been contested and therefore decided by the

3 Licensing Board as adquate, my argument is that I think

4 the Commission should speak in effect by allowing that

5 to become effective so tha t people know tha't this'is a

6 resolution and the Commission presumably has looked at

7 it and they have not spoken to it.

8 So, other than the f act that it might come up

9 on appeal, the Commission is not going to.- one month

10 later - come in and say, "We don't like what the

11 Licensing Board has done," and at a subsequent time then

12 place its own conditions.

13 COMMISSIONER GILINSKYs Seel what you are

14 really proposing is that the Commission say that the

15 issues that came up before the Board were properly or

16 improperly resolved, but not deal with the question of

17 the operation of the plant at that point.

18 CHAIRMAN PALLADINO: Insofar as they have

19 implications on the operation of the plant.
,

20 MR. REMICKs That is right, I would agree with

21 that statement.

22 COMMISSICNER GILINSKYa What does that

23 statement mean?

24 MR. REMICKs Well because sometimes in the

25 Boa rd 's decision they are authorizing, let us say, fuel |

ALDERSCN REPORTING CCMPANY,INC,
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1 loading and low power testing up to five pe rccen t. And

2 to the extent that the Commission agrees that that

3 decision is correct and therefore does not object, then

4 I think you see not only saying that basically in the

5 effectiveness review that you find no major reason to

6 stay that decision.

7 COMMI51IONER GILINSKY: Insofar as the issues

8 that came up before the Bard are concerneds right?

9 CHAIRMAN PALLADINO: Insofar as the contested

to issues.

11 MR. REMICK And contested issues. Now,

12 50.57(a) says there are a lot of findings that the

13 Commission must find. Certain of these have been pulled

14 out and litigated, and the Licensing Board - delegated

15 responsibility from the Commission - has decided those,

16 made the initial decision of those.

| 17 On the remaining things that were not

18 litigated the Commission still must find, but it

19 basically does this through the staf f.

20 COMMISSIONER GILINSKY: But it would not be

21 doing it at that time.

22 MR. REMICK: That is probably true. That

23 would be true for the case whre th e plan t was not

24 finished. That is right, if the plant was not finished.

l
i 25 COMMISSIONER GILINSKY: It is not in the

i
!

ALDERSON REPORTING COMPANY,INC,
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1 hearing.

2 MR. REMICK: I am sorry.

3 00MMISSIONER GILINSKY It is not in the

4 h ea ring .

5 MR. REMICKs It is not in the hearing, the

6 uncontested issue; that is right.

7 COMMISSIONER GILINSKY: So, you are not really

8 dealing with the question of whether the plant ought to

9 operate or not, you are dealing with whether the issues

to have been properly or improperly resolved in the henring.

11 MR. REMICKs That is correct. The Licensing

12 Board decision just authorizes the director of NRR to

13 issue the license when he has found tha t the portion ,

14 the 50.57(a) that are uncontested, are adequate. Now,

15 the Commission, as OGC points out, has placed an

16 additional hold that says, "Do not issue that license

17 until we act."

18 COMMISSIONER AHEARNE: Do not issue the full

. 19 power license.
1

20 HR. REMICKs That is correct.

( 21 CHAIRMAN PALLADINO: Len, you had a question?

22 MR. BICKWIT: That is the point I was trying

23 to get in with. In effect, the Board is not saying that

24 the plant sught to operate. It is saying that on the

25 basis of the issues before it the Board does not object

ALDERSON REPORTING CCMPANY. |NC,
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1 to operation.

2 COMMISSIONER GILINSKY: But since at that

3 point the staff has recommendad operation --
t

4 MR. BICKWIT Not always.

5 COMMISSIONER GILINSKY I mean not operation

6 on that day.

7 MR. BICKWIT No. The understanding is that

8 the staff often is recommending that the issues in

9 contest be resolved favorably to operation. The staff

10 is not taking a position in that hearing on the ultimate

11 issue of operation.

12 CHAIRMAN PALLADINot The staff does

13 independently go ahead with- the evaluation of the

14 uncontested issues and does not authorize operation at

15 any level until it is satisfied that the issues

16 appropriatz to that level have been resolved.

17 MR. BICKWIT: That is right.

18 COMMISSIONER GILINSKY: Let me ask you this,

19 why .9hould we d9a1 with contested cases differently than

20 uncontested cases? That is not a naive question, I hope

21 you give me credit for that.

22 There are certain legal requirements that we

23 have to deal with. But from the point of view of the

24 Commission when it takes up the question of turning on

25 the plant or not turning it on it ought, I think,

ALDERSON REPCRTING COMPANY. INC,
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1 insofar as possible deal with the plant as a whole and

2 to try to deal with plants in the same fashion whether

3 or not they are contested or uncontested.

4 It happens that certainly, when a case is

5 contested, certain issues are dealt with by means of a

6 Board, and a hearing, and so on. But when it all comes

7 up here it is a question of safety. I think we ought to

8 take a look at the plant as a whole and decide, Yes, the
s

9 plant ought to operate or something else needs to be

10 done, or perhaps the plant ought not -to ope ra te .

11 MR. HEMICK: I do not'see it ncessarily that

12 you are treating them differently. You could say that

13 by having two votes you are , but I think you have to go
-

14 back to wha t was pre-TMI, how a Licensing Board's

15 initial decision was handled.

16 COMMISSIONER GILINSKY Well, but we have

17 changed the practice pre-TMI. In fact, that is one of

18 the things that led to TMI.

19 MR. BEMICK: That is right, and you are

20 reviewing them now.

I
l 21 But basically the point I am trying to make,

22 you have indicated that you will do the review within a

23 priod of time. I am not arguing whether it should be 30

24 days, 35 days, 25 days or what. I would argue that the

25 Commission should make its decision as soon as possible

ALDERSoN REPORTING CCMPANY,INC,
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1 because I think by not doing that it adds uncertainty

2 for the whole process and what is going on.

3 I think the staff and the applicant need to

4 know how the Commission comes out on those particular

5 issues. There are things that still have to be done

6 many times when those issues are resolved. The Board

7 will resolve it by placing conditions which require --

8 COMMISSIONER GILINSKY Do you have any

9 examples other than -- I must say, the business of

to making clear whera the Commission stands on specific

11 issues is, I think, a good point you raised.

12 But do you have any examples other than these

13 emergency planning matters from recent' cases that you

14 can offer?

15 NR. REMICK The ones that come to mind are

16 m os tly the emergency planning, but I think there have

17 been some hardware issues. But the one that comes to

18 mind is one before the Commission, is very specific, and

1

1 19 I hesitate --

| 20 COMMISSIONER GILINSKY: Well, you can

21 certainly mention the issue. You cannot urge us to go

i 22 one way or the other.
I

23 MR. REMICK: Yessel level instrumentation is

24 the issue that I had in mind.
.

25 CHAIRMAN PALLADINO: We have had issues also

1

I
;
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1 on seismicity.

2 COMMISSIONER GILINSKY: Which we have not

3 taken on.

4 CHAIRMAN PALLADINO: What? I said there have

5 been issues on saismicity.

8 I think on the contested issue once the Board

7 has given its partial initial decision on a subject it

8 represents, their exploration is as thorough as we are

9 going to ge t, the exploration of the issues; and

- 10 delaying it is not going to bring any new information to

11 bear on it.

12 COMMISSIONER GILINSKY You know, you talk
' ~

13 about delay --

14 CHAIRMAN PALLADINO: Did I mention the word

15 " delay?"

18 COMMISSIONER GILINSKY: I would say so.

17 HR. BICKWIT We will check it tomorrow

18 morning.
;

i 19 (Laughter.)

20 CHAIRMAN PALLADINO: What I thought I was
|

21 saying is that it is as much information as we are going

22 t get on that particular issue.

23 COMMISSIONER GILINSKY: Nobody wants to delay

24 anything.

25 CHAIRMAN PALLADINO: Delaying it -- I am

ALCERSON AEPORTING COMPANY,INC,
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1 sorry, delaying sttention to the issue does not add

2 anything.

3 COMMISSIONER GILINSKYa Nobody wants to delay

4 anything unnecessarily. If there is a qualified plant

5 you certainly want the thing to be operating. No one

6 wants to have a qualified facility standing around.

7 CHAIREAN PALLADINO: I was talking about

8 delaying attention to the issue.

9 COMMISSIONER GILINSKY: The quest' ion, it seems

10 to me is, what is the best way for the Commission to
i

11 approach the decision on turning a plant on.

12 As I said, I think Forest raises a good

13 point. I think I have urged in the pist that the ~

14 Commission reach in and clarify issues where there is

15 uncertainty and make clear where it stands so that the

1
16 whole system does not flounder around. Tha t point may

17 come well before a Board decision.

18 But I do not know tha t the typical Board
|

| 19 decision raises questions of that sort.

20 But from the point of view of the Commission

21 we ought to decide what sort of process makes sense. At
,

'

22 what point do we get the best effect in terms of the

23 public health and safety, and do we have enough data,

24 experience, and inf orma tion bef ore us to make a sound

25 decision.

i
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1 The point is not to get credit in the Bevil

2 Report. I think that is a very important point.

3 CHAIRMAN PALLADINos But still I am saying,

4 when you have gotten the results of the hearing Board's

5 action you have as thorough an investigation or

6 examina tion of the issues as you are going to get.

7 Waiting to give attention to those issues does not

8 provide you more information.

9 COMMISSIONER GILINSKY: Well, it is hard to

10 talk about without getting into specific cases. Often

11 it is not so easy to separate the contested issues from

12 the uncontested issues.

13 I mean, if the Commission vants to deal with ~

14 specific issues earlier and clarify them, I guess I can

15 hardly object to that if you want to have a series of

18 meetings.

17 What I as concerned about is a kind of rush to

18 approve plants as early as possible when I think that we

19 have decided that a reasonable point -- in fact we

20 decided we would not take up the issue of 1.ow power

21 testing and operation, we delegate that to the staff as

22 being a reasonable division of responsibility, I thought.

23 But we did decide that going beyond

24 five-percent power was an important step and one that

25 required Commission approval. I think we ought to make

ALDERSON REPORTING COMPANY,INC.
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1 that decision when some experience has been gathered.

2 CHAIRMAN PALLADINO: But wait a minute, you

3 ara implying rushing, and nobody is talking about

4 rushing. As a matter of fact, if you read my memo it

5 says, "We still have to address the isue when we want to

6 discuss it.

7 COMMISSIONER ROBERTS: I do not think this

8 agency rushes to do anything.

9 (Laughter.)

10 CHAIRMAN PALLADINO: As a matter of fact, the

11 point of suggesting two steps is so that we can deal

12 with the issues on which there has been examination when

13 it is fresh in everybody's mind and we can provide some

14 certainty to the status of that issue, and then we come

15 ahead and deal with the other issues later.

18 I do not sense a rush. The whole point of

17 putting this mattar up for discussion is so that we can

18 agree on the process we want to use.

| 19 COMMISSIONER GILINSKY4 'de ll , right at the

!

20 outset you bring up how we are going to proceed.

21 CHAIRMAN PALLADINO: Commissioner Ahearne was

| 22 trying to get a couple of points in.

|
| 23 COMMISSIONER GILINSKY: Ey all means, let him

24 get something in.

| 25 (Laughter.)
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1 COMMISSIONER AHEARNE: Thank you.

2 One simple question and then a second one.

3 First, Forest, do you propose that this sction should

4 take place af ter every partial initial decision?

5 MR. REMICK4 Not every partial initial

6 decision, no. I would follow what 2.764 says, which is

7 basically an initial decision authorizing an operating

8 license, I believe to that effect.

9 There are certain Board decisons that do not

10 authorize anything. The one in point that was mentioned

11 this morning, I think - as I read it - does not

12 authorize. So, I would not esll it an initial decision.

13 COMMISSIONER AHEARNE: But I thought your

14 argument was that you wanted to enable the licensee to j

15 have clarified where the Commission was coming out on

16 some of the issues.

17 MR. REMICK : Yes.

18 COMMISSIONER AHEARNEa And I would think that
|

19 logic would then extend to having the Commission follow
l

20 this 30-day process after each partial initial decision |

21 because the Licensing Board at that state will have

22 addressed to completion the issues in the partial

23 initial decision.

24 MR. REHICK: I must admit, if by the

25 Commission not considering that or performing its

ALDERSON REPORTING COMP ANY,INC,
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1 eff ectiveness review that means that that decision was

2 stayed and therefore any instructions that are in there

3 to the staff and the applicant are stayed, then, I guess

4 where I would come out is, I would say I would encourage

5 the Commission - if it is required to make an

6 effectiveness decision - e.' make it as soon as possible

7 in that case.

8 COMMISSIONER AHEARNE: I was trying to

9 separate the current rule because I thought one of the

10 issues we are discussing here is whether the rule should

11 be changed. So, put the rule aside and just look at the

12 logic of the argument being presented.

13 I think the logic of the argument would lead

14 to that we ought to make that kind of a review after

15 each partial initial decision.

18 ER. REMICKa Within reason.

17 MR. BICKWIT: Would not the logic of the

18 argument - I think this was the point that you were

19 getting at - would not the logic of the argument also

20 extend in the case of uncontested matters that the staff

21 come down piecemeal when they got a specific issue

'

22 resolved?

23 COMMISSIONER AHEARNE: Not necessarily. ,

24 MR. BICKWITs I see "a" distinction.

25 COMMISSIONER AHEARNE: The major distinction

i
|

|

|
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1 is the f airly voluminous piece of paper that comes out

2 on a much more quanticed time f rame from the Licensing

3 Board, as opposed to the probably more or less piecemeal

4 resolution the staff faces making.

5 MR. BICKWIT: Yes, but I have heard

6 Commissioners say, " Don 't come down here un til you are

7 ready to recommend issuance of a license." I wonder,

8 having heard this and been convinced by it, whether that

9 sight be subject to an exception or two.

10 COMMISSIONER AHEARNE: Oh, I think that is

11 probably true, if there is a major modification the

12 staff intends to require in its uncontested issue, then

13 I would think that that certainly wouid be true. .

14 COMMISSIONER GILINSKY: Well, would that be

15 part of the proposal?

16 COMMISSIONER AHEARNE: Which proposal? I am

17 asking questions, I don't have a proposal.

18 COMMISSIONER GILINSKY: I an asking about

19 Joe's proposal.

20 CHAIRMAN PALLADINO: Why don't we get the

21 answer to the question first?

22 COMMISSIONER GILINSKY: Sure.

23 COMMISSIONER AHEARNE: A related issue. I

24 note that in Len's summary that Susquehanna has been

25 somewhere on the 10th floor since April - and this is

ALDERSON REPORTING COMPANY,INC,
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1 not just an idle question, it is going to lead to the

2 next one. What is occurring with Susquehanna?

3 It says, "The Susquehanna immediate

4 effectiveness review is in progress. The Licensing

5 Boa rd issued an initial decision on April 12."

8 MR. BICKWIT: This is a mattar I am recused

7 from, naturally.

8 COMMISSIONER AHEARNE: All right.

9 MR. REMICK: I can give you the OPE analysis

10 on it, but basically the decision is stayed because the

11 Commission has not acted on its effectiveness review.

12 So, the decision is stayed and our analysis has been to
-

13 you for a month and-a-half at least. -
-

14 COMMISSIONER AHEARNE: So, that for some

|

| 15 reason the Commission has not taken action, although we
1
|

16 have it.

17 CHAIRMAN PALLADINO: As a matter of fact, is

18 is one of the issues that raised this question. Ther

19 kept trying to put it on the agenda and we did not get

20 it on tnere on the basis that we don't really need it

21 and I kept saying, "Well, but you.know, we have a 30-da y

22 rule, why don' t we do it."

|

| 23 COMMISSIONER GILINSKY We don't need it.
!

| 24 COMMISSION ER AHEARNE: Wait, let me just
1

25 finish. So that as far as the OPE /0GC was concerned,
.

1

|

|
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1 they were able to complete their review in about two

2 weeks, three weeks?

3 MR. REMICK: Roughly two weeks. But that was

4 an embarrassing esse where the decision was in and we

5 did not kow about it for about a week. So, we ran by

6 out target of two weeks by a week or so.

7 COMMISSIONER AHEARNE: But still.

8 MR. REMICKs That is right.

9 COMMISSIONER GILINSKT: I thought we did not

to know about it for two weeks.

11 MR. REMICK I don't know the exact number.

12 COMMISSIONER AHEARNEs Now, in that light, you

13 mentioned for us when you were discussing your paper a

14 thorough effectiveness review, and you mentioned that

15 one of the rasons that we ought to go ahead and reach

16 our decision is because that would be a signal that the

17 matters have been adequately resolved.

18 Now, it sounds to me your description is that

19 you view the review that is done on that Licensing Board

20 decision - and there is probably a much better legal

21 definition - but it sounds like the review is on the

22 merits.

23 MR. REMICK No, I did not mean to imply that,

24 only consistent with what the Commission intends to do

25 as part of its effectiveness review - which is less than
.
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1 a review.

2 COMMISSIONER GIIINSKY: That is an interesting

3 point.

4 COMMISSIONER AHEARNE: I think underlying this

5 discussion really is, what is meant by this review that

6 we do. If one goes back over the last two years, the

7 debates that have been occurring on this I think really

8 reflect two different interpretations of what does the

9 Commission do at this stage.

10 If what we do is a thorough review to ensure -

11 the matters have been adequately resolved, that sounds

12 to me - to the layman - that it is a review of the

13 merits of the issue, and the Commissidn is then reaching '

14 a conclusion as to whether that issue has been

15 adequately resolved; as opposed to doing a preliminary

16 review to find out whether there is anything obviously

17 wrong with that decision so that it should be stayed.

18 The second interpretation then says, pending a

19 review of the merits by the Appeal Board and then a

| 20 later possible review by the Commission.

21 I think that depending upon which side you

22 come out, you then decide whether or not one does go

23 through a relatively rapid - 30-day, 20-day - revie w or,

|
'

24 you take it carefully until it is absolutely needed.

25 I would argue that what we have tended to do
|

|
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1 is speak as though it is the second, and act as thought

2 it is the first.

3 NR. REMICK: Well, from my perspective I think

4 the Commission intended less than a merits review. In

5 fact, I raised that question syself, what is this review

,
6 all about, several times. And it said, "The Commission

1

7 review provided for in this amendment will focus

8 narrowly on significant policy issues. The Commission

9 does not intend to review the entire record tha t is

to developed during the licensing proceeding."

11 I must admit, in actuality in performing our

12 analysis for the Commission we go beyond that. 'de try

13 'to give cou a complete capsule what went on in the

14 decision. It is a little bit more than perhaps at least

i

15 the words indicate that the Commission int 9nded when it

16 changed 2.764. This was back in May of '81.

'

17 COMMISSIONER GILINSKT: So, where does that

18 lead you?

19 CHAIRMAN PALLADINO: I have had this question

| 20 almost from the day I came on board, what is an

21 effectiveness review. It seems to me that you cannot
,

1

22 make an effectiveness review without revealing the

| 23 merits.

24 MR. REMICK: I still go back to what was it

25 before yuo changed it, and that is that the Licensing

l
i

!
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1 Board decision became immediately effective.

2 "0MMISSIONER GILINSKY: Well, the Commission

3 was not involved in the process at all.

4 MR. REMICK: That is right.

5 COMMISSICNER GILINSKY4 I mean, tha t is the

6 vay it was. That was not a good system and we decided

7 to change it.

8 MR. REMICK: I do not differ with that. But

9 what I as pointing at, now the Commission says that it

to will review these before they become immediately

11 e f f ective. They will look at it, look over the policy

12 issues and so forth.

13 Then I think if you look at'it from that -

14 perspective --

15 COMMISSIONER GILINSKYs I think it was closer,

16 in talking about it, it was closer to the way that John

17 described it. We said we would take a lock at these

18 decisions to make sure there was nothing that leaped out

19 tha t we felt was just inconsistent with public safety.

20 HR. REMICK: And then I assume that if you

21 found there was nothing contrary to public sa f e ty , tha t

22 you would allow the decision to become effective, as it

23 would have prior to tha t ch ange . That is my point.

24 that is the point I am speaking to. I do not

25 think yo u should hold off on making that decision once

.

ALDERSON REPORTING COMPANY. INC.

400 VIRGINIA AVE S.W WASHINGTON. D.C. 20024 (202) 554-2345



{
.

' 33

1 you have decided thst --

2 COEHISSIONER GILINSKY: But why would you

3 treat contested issues differently than uncontested

4 issues? Would you have the stsff come down here

5 piecemeal on an uncontested case?

6 See, I have no objection --
,

7 ER. REMICK: No.

8 "0MMISSIONER GILINSKY: Why not? That would

9 be consistent with your suggestion.

10 Now, actually I think, as I said, I think the

11 point you raise about early resolution of issues, or at

12 least making clest that the Commission has no objection

13 to some resolution or whatever, is a weighty point. I

14 would have no objec : ion to the staff, or General Counsel

15 or whoever - as the case may be - pointing out to us

16 particular issues ant cases that would be helpful to

17 resolve early and could be factored out of the case. We

18 ought to be doing that all the time.

19 But in terms of the Commission taking a look

20 at the plant and saying, "Yes, we think it is OK to go

21 forward, there is nothing that looks as if it is sharply

or even at odds with22 at odds with tha public safety" -

I think we ought to look at the23 the public safety -

24 thing as a whole and look a t it at a point when

25 experience has been developed. And that period of plant
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1 s ta rt -u p is a very, very important period in a plant's

2 life. That is when everything comes together.

3 They have been building this thing; the people

4 have been trained. You are fitting it all together and

5 you are going to see if it works. And to turn the thing

6 on and just say, "Sure, go ahead" before you have even

7 gone through that process, I think is irresponsible.

8 HR. HEMICK: Well, that is not being

9 proposed. If I just may respond to tha t.

10 I do not think you are precluding yourself at

11 al] from looking at the plant before the license is

12 issued in raising those questions. However, part of the

13 point I am trying to make, in the Licensing Board

14- decision there are many times conditions of actions that

15 have to be completed. And many times in our analysis

1

to for that we will say, OPE recommends that the Commission

17 ask the staff at the time that they are briefing you on

18 the uncontested issues, on the status of this issue."

19 So, you do have at a later point a chance to

20 review the status of anything that is still open in the

|

| 21 contested area, to have the staff address what is the
|

22 status of the uncontested issues. But the thing is that
|

i

23 by allowing the decision to become effective, you find

24 no problem with it in general from a policy standpoint.

25 People have been working on those conditions and the

1
l
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1 staff is then in a position to report on the status of

2 it.

3 COMMISSIONER GILINSKY: It seems to me both of

4 those concerns can be accomodated. I am all for taking

5 up cases. If the Commission wants to work a little

6 harder, I am all for that. I think to have more
i

7 meetings on each individual case, that is fine, and

8 picking out those items that need attention and giving

9 them attention.

10 But I do not think the Commission ought to be

11 hanging on by its fingernails. It ought to render its

12 judgment all at once.

13 (Laughter.)
'

14 CHAIRMAN PALLADIN0s You are using some words
,

15 that I don't understand, and imply positions on the part
,

!

l 16 of others that I don't think --

17 COMMISSIONER GILINSKY: Well, I may have

18 misinterpreted it.

19 CHAIRMAN PALLADINO: I wonder if we might give

20 Commissioner Asselstine a chance to make his comments.

21 COMMISSIONER GILINSKY: Sure.

22 COMMISSIONER ASSELSTINE4 First, as I read the

23 existing rule, the 30-day requirement is in effect a

i

24 goal, it is not any kind of a binding commitment that in

25 any event we are going to make a decision within 30 days.
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1 CHAIRMAN PALLADINO: I think it says we are

2 going to try.

3 COMMISSIONER ASSELSTINE: That is right. I

4 quess my own view is, I am persuaded by Forest's

5 argument that it would be a good idea. In fact I would

6 use the negative side more so even than the positive

7 side, if we see problems - whether they are of a policy

8 nature or a legal or perhaps even a factual nature in

9 these Board decisions, serious problems - it seems to me

10 tha t it is a ' good idea to make a decision fairly quickly

11 and to get that word out and back on a rapid basis. .

12 Second, I do not think what we have in mind

13 here is the same kind of thorough review of the record,

14 of the case, that we might otherwise or would otherwise

! 15 contemplate in the ordinary course of the appeal after

18 the Appeal Board has had an opportunity to render its

17 decision, and the appeal comes to us in the normal

18 course of things.

| 19 So, I am not troubled by this notion of
1

| 20 leaving the 30-day time period as a goal in place for

21 reviews of the initial decisions, the immediate

22 effectiveness reviews, or even dealing with them

23 serially, quite frankly, if there are a number of

24 partial initial decisions or it is just a couple.

25 But at the same time I feel very strongly that

|

|

*
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1 there ought to bes a requirement that before the

2 operating license is issued - in every case - that we do

3 have a review of the uncontested issues and that we have

,

an opportunity before we sign off on the issuance of an4

5 operating license to look at the plant in totality. I

6 do not think we are foreclosing that by necessarily

7 dealing with the initial decisions in advance of that

8 time.

9 The only question I had about your memo, Mr.

10 Chairman, was the reference to the second vote, when

11 appropriata, on uncontested matters. I guess my feeling

12 would be, I would like to see that in each and every

13 case to make certain that we do have an opportunity to
-

i

14 look at th a plant in totality before we make the

15 decision to allow the issuance of a full power license.

16 CHAIRMAN PALLADINO: Yes, I could cross out

17 "when appropriate."

CONNISSIONER ASSELSTINE$ And the question I
| 18

19 had is whether right now, under or present procedures,

20 we are obligated to review the uncontested issues and to
'

21 affirmatively sign off in essence.

| 22 MR. BICKWITs Yes, you are.

1

23 CHAIRMAN PALLADINO: On uncontested issues?

|

24 MB. BICKWIT: On uncontested issues you are'

25 obligated. It is not in the rule, it is in the preamble
,

|

.
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1 of an earlier version of the rule.

2 It was always understood that as we went

3 through this process, as I remember, it was always

4 understood that an affirmative vote of the Commission on

5 the unconstested matters would be required.

6 COMMISSIONER ASSELSIINE: So, dealing in

7 advance with the contested issues, even with an advisory

8 30-day goal or time period, would not in any way affect

9 the Commission 's opportunity to review the whole plant

10 in totality after hearing about the uncontested issues,

11 nor would it change the affirmative obligation on the

12 part of the Commission to vote before a full power

*

13 license can be issued.
-

14 MR. BICKWIT That is correct.

15 COMMISSIONER AHEARNEs Jim, could I follow
.

18 that question?

17 COMMISSIONER ASSELSTINE: Yes.

18 COMMISSIONER AHEARNE: Lan , I think what you

19 said is that an understanding is an obligation.

20 MB. BICKWIT: I think when the Commission

21 writes a policy statement or puts a statement in a

22 preamble of its rule --
|

23 COMMISSIONER AHEARNE: Did we explicitly say

24 that we would vote on uncontested matters?

|

| 25 MR. BICKWIT: Yes.
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1 COMMISSIONER AHEARNEa And that was not

2 modified by the changes in September?

3 HR. BICKWITa No, it was not. What we said --

4 COMMISSIONER AHEABNE: Because we did change

5 the wording substantially in the September rule.

6 HR. BICKWIT: That is right. But we made no

7 changes in the uncontested aspects of things.

8 And in the earlier version, what we said with

9 respect to uncontested matters - and this is the most

10 explicit place where we have said it, is this, we said,

11 "When no formal adjudicatory proceeding has been
'

12 conducted on an application for an operating license for

13 a power reactor, and insofar as issues have not been

14 placed in controversy or determined by the Licensing

15 Board or Appeal Board in a formal adjudicatory

16 proceeding on such application, the Commission will

17 informally review the recommendations of -its staff on

18 license issuance, and any such license will be issued

19 only after action of the Commission itself."

| 20 CHAIRMAN PALLADINO: Where are you reading
I

21 from?

22 MR. BICKWITs I am reading from --

23 COMMISSIONER AHEARNE: The May Rule?

24 HR. BICKWIT: From the preamble of the rule

25 change of November 9, 1979.
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1 COMMISSIONER AHEARNE. But that preamble was

2 changed in May.

3 MR. BICKWIT There was a preamble to

4 subsequent changes.

5 COMMISSIONER AHEARNE: Yes.

8 MR. BICKWITs That did not constitute a change

7 in this preamble.

8 COMMISSIONER AHEARNE: I will take your word

9 for it, assuming that you have --

10 ER. BICKWIT: Not only that. I mean, when we

11 vent through this process I remember asking the

12 Commission, "Is it understood that you vaunt to take a

13 vote on uncontested matters," and the' answer invariably

14 was, yes.

~ 15 COHNISSIONER AHEARNEa I cannot really speak

18 for people no longer here. I was not necessarily sure

17 that was an agreement.

18 ER. BICKWIT4 I was clear on it. In fact, I

19 remember it so clearly because certain people that I
i

| -

| 20 thought would vote the other way on that question, did
|

21 not vote the other way on that question.

22 COMMISSIONER ASSELSTINE: Assuming that is the

| 23 case, then I have - for myself - I have very little

24 dif ficulty in saying that we are going to try and deal

|

25 with these initial decisions at least in terms of

|
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1 addressing or what may well be a fairly cursory review

2 of the contested issues within a fairly limited time

3 period. If we need more time than 30 days to review or

4 add ress a particular issue, a particular case, we

5 certainly have the flexibility to do that.

6 CHAIRMAN PALLADINO: I think' the words are

7 something like, we will try to do it in 30 days. The

8 problem I was having was that we were not even trying to

9 do it in 30 days. As a matter of fact, we were not

10 trying to do it in any given time frame on some of the

11 issues, in some of the cases.

12 COMMISSIONER ASSELSTINEt I think for myself

13 the far more significant issue is the one we have not -

14 gotten to yet, and that is the one John raised which is,

- 15 when we issue these immediate effectiveness orders what

16 do they meEn and how do we intend them to apply to the

17 normal field process.

18 COMMISSIONER AHEARNE: Yes. I guess my

19 comments are, I come out the same place Jim has come

20 out. I feel that if we really revise it much more, we

21 go back to what I was trying to get to when I dissented

22 from the Se ptember change. I disagreed with it at the

23 time.

24 COMMISSIONER GILINSKYs What was that

25 September change?
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1 COHHISSIONER AHEARNE: The September change,

2 ve were fs ing at that time the issue of going to --

3 COHHISSIONER GILINSKY: Dropping the Appeal

4 Baord.

5 COBHISSIONER AHEARNE: Right, and we were also

6 looking at whether we should go to making the order

|
; 7 immediately effective by modifying Appendix D.

8 I felt that we would find ourselves in a

9 situation where we were implicitly doing a merits

10 review.,

11 COHHISSIONER GILINSKY And how did you come

| 12 out on that?

13 COHNISSIONER AHEARNEa Well; I felt that we -

|

14 ought to go back to, on balance let the decision become

15, immedia tely ef fective and then just to the full review.

16 COHHISSIONER GILINSKY: In other words, take

17 the Commission out of the line again.

18 COMMISSIONER AHEARNE: Yes because basically I

19 think that the basic safety review is done by the staff,
!

| 20 it is not done by the Boards and it is not done by the

21 Commission. I think the Commission 's role in that is

22 ensuring that the staff's practices, policies, and the

i 23 Commission 's rules provide the adequate protection. I

|
| 24 have no problem with continuing --

.

25 HR. REMICK: Let me interrupt and say I agree
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1 with that point of view. I do not think the Commission

2 makes the safety determination.

3 COMMISSIONER GILINSKY: If often does.

4 COMNISSIONER AHEARNE: It is probably true

5 that often --
,

6 COMMISSIONER GILINSKY You may think it

7 should not.

8 COMMISSIONER AHEARNE: No. It may be that the

9 Commission's determinations affect safety.

10 HR. REMICK: That is saying it a little

11 differently.

12 CONHISSIONER AHEARNE: I will leave it as an

13 open issue, which way.
~ ~

14 (Laughter.)

1G COMMISSIONER GILINSKY Do you think the

16 Commission is undermining safety?

17 COMNISSIONER AHEARNE: That is another long

i

18 answer.'

19 (Laughter.)

20 COHNISSIONER AHEARNE: Not deliberately.

'
21 COMMISSIONER GILINSKY: Well, do you think it

22 is?

23 COMMISSIONER AHEARNE: As I have said several

24 times, I think some of our actions have not helped it.

25 they'could have hurt it, yes.
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1 COMMISSIONER GILINSKY For example?

2 COMMISSIONER AHEARNE: For example the very |

3 large amount of regulations and rule changes that we,

4 were swamping the system with.

5 COMMISSIONER GILINSKY: Proposed by the staff.

f

6 CONNISSIONER AHEARNE: Oh, I think driven by '

7 the Commission.

8 Now, I suspect that if we go into a very

9 lengthy review, four or five sonths, which basically

to evolves, as far as it is a detailed review of the record

11 and we explore some of the issues at length, I think

12 potentially it is a way of addressing implicitly the

13 explicit decision to remove the Appeal Board because in
-

i^
14 essence that is what we would really be doing when we

15 are taking a Licensing Board decision and doing the full

16 review on not reaching that conclusion.

17 So, I would prefer to support, as Jim said - I

18 have no problem with having us explicitly take that

19 final vote, recognizing that my confidence in going

20 ahead with any l'icense has to be based upon

21 fundamentally, I believe, that the staff has done an

22 adequate job.

23 CHAIRMAN PALLADINO: I come down in about the

24 same place. As a matter of fact, I was proposing that
,

25 we do have the two votes; one within our 30-day ta rget
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1 area and the second when the staff is ready with its

2 uncontested issues. |

3 COMMISSIONER GILINSKYs Now, why do you want

4 to treat contested cases differently than uncontested

5 cases?

6 COMMISSIONER ASSELSTINEs Vic, I don't think

7 ve are. I don 't think we are because in the uncontested

8 cases, before we allow the issuance of an operating

9 license we review the plant in totalitys we review all

10 of the uncontested issues. We affirmatively sign off

11 bef ore the full power operating license is issued.

12 I think what the' Chairman is proposing is

13 exactly the same thing for the contested cases, with the -

14 sole-exception that when we have initial decisions we

15 vill go ahead and'try and clear away our immediate

16 effectiveness review of the contested issues earlier on.

17 But we vill still require an affirmative

18 action by the Commission before we sign off on the

19 issuance of a full power operating license. I don't

20 really see much difference between the treatment of the

21 two.

22 COMMISSIONER GILINSKYs Well, would the first

23 vote be on the Boad's resolution of the .brious issues?

24 When they talk about immediate effectiveness the Board

25 is saying, " Turn it on."
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1 I know you have this quibble about their

2 saying the staff is free to turn the plan on when the

- 3 staff is ready. But that is not really,the gist of the

4 decision, it's OK to go ahead.

5 MR. BICKWITs I can't buy tha t. I mean, there

6 may be only two contested issues.

7 CHAIRMAN PALLADINO: Excuse me. I think

8 Commissioner Roberts had a question to understand and

'

9 follow.

10 MR. REMICKa Len was shaking his head. I want

11 to know why you are shaking your head.

12 MR. BICKWITs Oh, with respect to treating

13 uncontested and contested issues?
~ ~

14 Yes, I think you are treating then

15 differently. I think, as I said before, I think if you

16 applied this reasoning to the uncontested license you

17 would have staff coming down here every now and then

18 when it had an issue that it felt was of some great

19 importance and asking.to brief the Commission so we get

20 that one out of the way - with the understanding, of

21 course, tha t down the road you would take a final vote

22 on the entire uncontested license.

23 So, I think there is a need to try to
.

i

24 reconcile what appears to me to be a distinction. I see

25 a way to reconcile that partially.- I see a slightly

ALDERSON REPORTING COMPANY,INC.

__________________ /vil_W:rdNvVTTLJu^LNKNwTNA N .;



1

.

47'

1 different situation. 1

2 CHAIRMAN PALLADINO: But I think Commissioner

3 Asselstine said we are trea ting them the same except to

4 the extent that as the Lice nsing Board comes up with a

5 partial initial decision, we address that.

6 NR. BICKWITs But you have to answer the

7 question, if you are willing to do that in a contested

8 case, why are you not willing, or why don't you want the

9 staff down here --

10 CHAIRMAN PALLADINO: He just made a statement

11 to which you took exception, and I thought he had

12 covered the case all right the way he said it.

13 I think one of the main rea' sons you would have
'-

14 that difference is the f act that in the Licensing Board

15 situation they have concentrated on specific chunks of

16 major magnitude and come out with a decision.

17 COHNISSIONER GILINSKYs So has the staff.

| 18 CHAIRMAN PALLADINO: And the staff.

19 COMMISSIONER AHEARNE: Joe, can I ask a
|

| 20 question? I would like to ask Darrell Eisenhut a
|

| 21 question.

22 Darrell, with respect to uncontested. issues,

23 do you see any problem, or have you in the past thought -

24 about if you reached a point where there was a major

25 iten uncontested in which the staff resolution is going
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1 to have significant impact on a licensee, have you

2 thought about coming down and talk to us, or has that

3 come up?

4 MR. EISENHUTa Well, let's see. I guess if

5 historically we look at it there may well have been

6 things such as -- we do them generically, though, we do

7 not do them plant specific.

S It really has not come up per se in a

"

9 particular case. I guess in theory it is possible.

10 Generally the approach we ,take is that the review is so

11 integrated in most cases - it is just like, we don't go

12 to the ACHS until we have gotten it down to a workable

13 number of open issues so that you have good confidence -

14 in the review package that it is well put together.r

15 I have been asked by the ACHS, "What is

16 workable?" I have used a standard rule of thumb. If I

17 as down to 20 or 30 issues, something in that

18 neighborhood, of isolated individual issues then in fact

19 we go ahead and say, "The review is pretty well

20 together." We go forth and sa y , "We can recommend

21 s o m e thin g . "

22 In theory, there would be nothing wrong with

23 looking at, for exam ple , Ma rk II containments on a

24 plant, or M ark III containmens at a plant. Where they

25 came up, I think we have done that. We had considerable a

I

|

|
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1 discussion on a Mark III containment issue, the hydrogen

2 issue.

'' 3 So, I think we do it in essence on some

4 selected cases. But we do it g.enerically. But there

5 would be nothing wrong with doing it, in theory, on a

6 project where the project is far enough along tha t we

7 are ready to make a bottom line on a large hunk of the

8 plant. It is just that that is very integrated-type

'

9 package.

10 CHAIREAN PALLADINO Commissioner Roberts?

11 COHNISSIONER ROBERTSs Yes, I would like to
.

know, how do define an uncontested issue?12

~

13 COMMISSIONER GILINSKYs One that is not

14 contested.

15 COMMISSIONER ROBERTSs All right, but tell ne

16 what threshold or what level, how do you proscribe igJ

17 COMMISSIONER GILINSKYs The contested ones are

18 issues in a hearing.

19 COMMISSIONER ROBERTS: I understand.

20 CHAIRMAN PALLADIN0a But don 't th ey go

21 through, the people that are contesting it, bring the

22 Board some contentions that are either admitted then or

23 not admitted, and they become the basis for the

24 litigation.

25 COMMISSIONER BOBERTSs My question is much
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1 more basic. How do you define an uncontested issue.

2 MR. REMICK: Can I attempt to answer? My

3 understanding of it is - it is not a legalc-

4 interpretation - that is, 50.57(a) says that before an
'

. 5 operating license is issued the Commission must make
!

6 certain findings. One of them is that the plant had

7 been constructed in accordance with the construction

8 permit, and there are other things like that. Those are
l

9 the findings this Commission has to make.

10 Now, certain issues done up under contentions

11 that are litigated and therefore pulled out and given to

12 the Licensing Board to resolve those certain aspects.

13 Anything that is not contested and the'refore handled by -

14 the Licensing Board. When it is necessary to make those
,

i

| 15 50.57(a) findings, in my definition, is what we mean by

I 16 uncontested issues.

17 COMMISSIONER AHEARNE: If there is an issue,

18 if there is an argument.

19 COMMISSIONER GILINSKYa It seems to me we
j
|

20 ought not even be talking about uncontested issues.'

21 COMMISSIONER ROBERTS: What was that, Vic?

22 COMMISSIONER GILINSKY: We ought not even be

23 talking about uncontested issues and parceling things

24 out that way. There are contested issues and there is

25 e ve r*; thing else?
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1 HR. BICKWIT: What is the limit of everything

2 else?

3 COMMISSIONER HOBERTS: He just answered it.

4 COMMISSIONER GILINSKYa The reason I say this

5 is, you know, there has often been the criticism that

8 the process is overly judicial and overly legal, and

7 this just accentuates it. We have often heard from this

8 side of the table about how we don 't want the hearings

9 to distort the safety review process and so on and so

10 forth. I don't either.

11 I mean, certain issues have to be dealt with

i 12 in hearings, but that ought not to, it seems to me,

13 drive the way we come to our decisign'about the
-

14 acceptability of a plant. I think we ought to treat

15 them all as close to the same way as we can.

18 Now, to-comment on what Jim said, I don't have

i
17 any difficulty with the General Counsel pointing out to

1

18 us tha t there are certain issues in a decision that

19 really would be very useful for the Commission to act on

20 quickly, and there may well be reasons for doing that,

21 and then we ought to do it because guidance is needed on

22 those particular issues.

23 But as a general practice I would like us to
|

24 treat these plants equally, democra tic regulation.

25 (Laughter.)
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1 COMMISSIONER AHEARNE4 Is that a small "d" or

2 a capital "D"?

- 3 COMMISSIONER GILINSKY: It is a small "d".

4 CHAIRMAN PALLADINO: Well, do I uncerstand you

5 now to side with Jim Asselstine?

6 (Laughter.)

7 CHAIRMAN PALLADIN0a Victor, I am really

8 having trouble understanding what you would propose we

9 do. The proposal is that --
.

10 COMMISSIONER GILINSKY: I would propose that

11 we go with the course initially recommended by Len.

12 CHAIRHAN PALLADINO: Which is what?

13 (Laughter.) ~

i 14 NR. BICKWIT I did not know when it was

15 coming, but I knew whether.

16 COMMISSIONER GILINSKY: You know, as I said, I

17 have no difficulty with our agreeing that if there are

i 18 particular issues that need to be acted on earlier, we
1

1 19 will take them up. ~

|

20 COMMISSIONER AHEARNE: What is the difficulty

21 with passing on -- I am not sure I understand what the

22 difficulty is on passing on a partial initial decision
|

23 beca use tha t is not approving the plant for operation.

24 COMMISSIONER GILINSKY: No, I understand. You

25 are still hanging onto the approval. but I think it
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1 distorts the Commission decision-making process. It is

2 the same reason that we have of ten asked the staff not

3 to come in here with too many open items or piecemeal,

4 or whatever because you see it all laid out before you

5 and you take a different view of it.

6 Now, I sa not saying that there are not

7 sometimes reasons for departing from that general

8 practice. But I think as a general rule that is the way

9 we ought to handle it. And I don't believe it impacts

10 on the licensees because, as you say, the approval would

11 be -- we would have'a final vote in any case.

12 What I don't want us to do is to take these

13 decisions in a kind of piecemeal fashion.

14 CHAIRNAN PALLADINO: I still have a problem,

15 Victor. You come to a decision and there are a whole

16 bunch of issues to be addressed. You do not really save

17 any time, if that is what you are looking for,

18 Commission time. It is not that you have one single

19 m ee ting and you deal with them. It takes whatever time

20 it is going to take to discuss each of the issues.

21 If you have an issue that has been identified,

22 has been litiga ted and we want to make a decison whether

23 or not it is t'o be stayed, I see nothing wrong with that.

24 COMMISSIOFIR GILINSKY Well because these

25 issues interact and are complicated.
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1 "HAIRHAN PALLADINO: Well, at the end you have

2 a chance for the total interaction picture that we

3 explored.

4 COHNISSIONER GILINSKYs Well, except that you

5 factor parts of it out and then go back to them.

'HAIRMAN PALLADI30: No, all you have done isC6

7 decided whether or not you are going to continue the

8 stay, the effectiveness of the rule, of a decision.

9 COMMISSIONES AHEARNE: In fact, I think it is

10 a distortion of the decision-making process not to take -

11 those as they come along because the reason that they

12 come along in those segner'.s is that some group of the

13 participants in the whole process - be they the Board,
-

14 or the intervenors, or the staff, or the licensee - has

15 carved out a particular chunk where there is either a

16 disagreement or it is a package that the Board has

17 concluded ought to be decided in that way. They put a

18 lot of effort into looking at that.

19 I would think the agency decision -m aking

20 process is less distorted if, when the people coming to

21 us, have completed their portions we turn to it and

22 handle it.

23 I would agree with the Chairman that the final

24 review, the final decision, can take into account any of

25 this synergetic effect that may exist between those
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1 positions.

2 CHAIRMAN PALLADINO: Let me ask you a

3 question. Do you want to vote on this now, or do you

4 vant to vote on this --

5 COMMISSIONER ROBERTSs What are we voting on?

6 I don't want to vote on just some conversation.

7 CHAIRMAN PALLADINO: I have three proposals.

8 COMMISSIONER GILINSKY: You and I both, Tom.

O CHAIRMAN PALLADINO: I have three proposals to

10 vote, Tom. One, taking two separate Commission votes.

11 One, within the 30 days on the immediate effectiveness

~

12 of a Licensing Board's decision. A second, upon

13 completion of the review of the uncontested matter. -

14 COMMISSIONER AHEARNE: Well, Len points out

15 that is what the rules currently provide.

16 CHAIRMAN PALLADINO: And therefore I would

17 p'ropose that we not approve SECY-220.

18 COMMISSIONER ROBERTS: OK.

19 CHAIRMAN PALLADINO: So, my final conclusion

20 is that I would not approve SECY-220.

21 COMMISSIGNER AHEARNE: And saintain the

22 current practice.

23 CHAIRMAN PALLADINO: Yes, maintain the current

24 practice.
,

25 COMMISSIONER ASSELSTINE: I understand the ,

s
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1 current practice is consistent with what you just

2 described.

_ 3 CHAIRMAN PALLADIN0s I have a current issue

4 that maybe we have a complete understanding on it, maybe

5 we don't.

6 I would also propose that our decision, our

7 vote on contested issues, come af ter fuel loading and

8 initial criticality.

9 COMMISSIONER AHEARNE: Wait a minute, slow

10 down. Contested issues?

11 COHHISSIONER GILINSKY Th,e final vote.

12 HR. BICKWIT: The final vote.
.

13 CHAIRMAN PALLADIN0s That the final vote to -

14 grant an operating license come after fuel loading and

15 criticality. I don't feel as strongly on this

16 personally.
,

17 COHHISSIONER GILINSKY I think that is a very

18 good suqqestion.

19 HR. BICKWIT: If the Board decision comes

20 first.

| 21 COMMISSIONER AHEARNE: Yes. .

22 CHAIRMAN PALLADIN0a I am making th e
i

23 assumption that we would have acted on the Board

| 24 decision and on the contested items. Yes, I am making
|

| 25 that assumption.

t

r

ALDERSoN REPORTING COMPANY,INC.

- ._ _ -__ . _ . _ _ _
. 400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345 _. _ _ _ _ _



i

57*

'

1 And then I also raise what I will call an

2 adminstrative matter related to it. I would be inclined

. 3 to show both dates in our Bevil Report so that there is

4 no confusion about whe re we stand.

5 (Laughter.)

6 CHAIRMAN PALLADINO: But that is not as

7 essential.

8 COMMISSIONER GILINSKYa But you see, that is

9 in a way what I das getting at, Joe. It seems to me

to that is driving the process, and I find tha t

11 disappointing.

12 CHAIRMAN PALLADINO: Excuse me. I think you

13 can 't avoli adminitrative questions when you have -

14 direction to have such a thing as a Bevil Report. Now,

'

15 how you treat it is a question that I think is in ithe

16 Commission's province to answer, make a proposal

17 regarding that. That is not driving.

18 As a matter of fact, what drove the issue , as

19 you well remember, was our discussion on when we ought

20 to be treating the Board's partial initial decision.

21 COMMISSIONER GILINSKYs Well, I do think your

22 suggestion about when we vote on the approval to go

23 beyond five-percent power is a good one. I think we may

24 find th a t you set up a process which is sounder in the

25 uncontested cases than the contested cases.
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1 COMMISSIONER ASSELSTINE: I just have one
i

2 question.

- 3 COMMISSIONER AHEARNE: I think they already do.

4 CHAIRMAN PALLADINO: What is that?

5 COMMISSIONER AHEARNEa I think the process in

6 the uncontested cases is sounder.

7 CHAIRMAN PALLADINO You are saying he does

8 not believe we voted properly.

9 COMMISSIONER AREARNEa No, no.

10 COMMISSIONER ASSELSTINE: I just have one

11 question. Your proposal was to take the final vote on

12 allowing full power operation af ter the point of initial

13 criticality. Could there be situatiods in which you -

14 would have an extended period of time of low power

' 15 operation?

18 I guess what I am getting at is, I would

i 17 assume that we would want that vote nearer to the point

18 when they were ready to exceed five percent power so

19 that we have the initial recourse.
!

i 20 CHAIRMAN PALLADINO Requiring that the

21 Commission do it, but that the Commission not do it

22 bef ore that time.

23 COMMISSION ER ASSELSIINE: OK, fine.

24 CHAIRMAN PALLADINO: The Commission not make

25 the decision until all fuel has been loaded to initial
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1 cri ticality .

2 COMMISSIONER ASSELSTINE: Because I think it

3 is useful to have that information.

|
| 4 CHAIRMAN PALLADINO: But the Commission has a
!

5 privilege of waiting longer if it finds a reason for

6 doing it.

7 COMMISSIONER ASSELSTINE: Fine.
|

8 CHAIRMAN PALLADIN0s So, we can proceed

9 several ways." One, we can make our vote sheets on 220,

10 saying whether we approve or iisapprove. I would be

11 inclined to add my point about the conditions we would

12 like to at least see when we give our full power

13 authorization. - -

14 I would also add the comment on the Bevil

15 Report, and if people saw fit to make similar comments

16 it would be helpful in reaching a decision.

17 COMMISSIONER AHEARNE: I would agree with the

18 first two and as far as it goes on the report, you send

19 the report, I will leave that 'up to you.

20 CHAIRMAN PALLADINO: That is the Commission

21 report.

22 COMMISSIONER ASSELSTINE: I agree with all

23 three of your points, Mr. Chairman.

24 CHAIRMAN PALLADINO: Well, if you want to take

25 a vote now?
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1 COMMISSIONER AHEARNE: I am prepared to.

2 CHAIRMAN PALLADINO: Well, let's take a minute.

3 COMMISSIONER AHEARNE: Except I think Tom had

4 vanted something in writing to vote on. So, why don't'

5 ve just vote on the vote sheets so you can add your

6 comments?

7 CHAIRMAN PALLADINO Sure.

8 COMMISSIONER ASSELSTINE: That is the easy way.

9 CHAIRMAN PALLADINO I would like to come back

10 to the question.

11 COMMISSIONER GILINSKY This is the McGuire
.

12 information?

13 COMMISSIONER AHEARNE: It is flowing from the -

14 McGuire, the Appeal Board request for us to -- I would

15 ask the General Counsel to look into that issue.

16 CHAIRMAN PALLADINO: Could you restate the

17 issue? .

18 COMMISSIONER AHEARNE: The issue was, in a

| 19 McGuire Appeal Board decision the Appeal Board asked us
1

20 to clarify how they ought to treat statements made in

21 these immediately effectiveness orders of the Commission.
|

22 ~0MMISSIONER GILINSKY: Tell them to pay

|

| 23 attention to them.

24 (Laughter.)

25 COMMISSIONER AHEABNE: Len?
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1 MR. BICKWITa Yes. My own f eeling is that

2 these are in the nature of star decisions and not only

3 did you intend that they would not be binding on the

4 Appeal Boards in their appellant review process, but as

5 a legal matter in many instances they ca.nnot be binding

6 on the Appeal Board.

7 I think you ought to provide -- I think your

8 rule ought to make clear that they are not to bind the

9 Appeal Board unless you so state.

10 The ruJ e at this point is confusing. there is

11 one part of the rule that says that these decisions are

12 without prejudice to subsequent actions of the Appeal

13 Board and the Commission, but there are also parts of

14 the rule which say that the Commission shall give policy
| .

l 15 guidance in the course of this effectiveness review.

|

16 I think you ought to clarify that the

17 Commissin can make these binding, but that the intent is

! 18 that they are not to be binding unless the Commission so

19 provides.
|

| 20 COMMISSIONER AHEARNE: Now, you mentioned

21 earlier that there are some cases where you do not think

22 we could legally make them binding.

23 MR. BICKWIT: That is right. I think in the
'

24 case of questions of policy and law, and questions of
,

25 fact, in both casas you will need to allow for the

l
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1 filing of exceptions and argument on those exceptions if

2 you are going to bind the A ppeal Boa rd.

- 3 In the case of questions of fact, as distinct

4 from policy and law, in addition you will have to make

5 those decisions on the record that you receive from the

6 Licensing Board.

7 COMMISSIONER AHEARNE Or expand it.

8 NR. BICKWIT No, on the record.

9 COMMISSIONER AHEARNE: No, what I am saying is

10 that for example - and I was not here at the time of

11 that McGuire decision - but I gather that you did read

12 the transcript. There was a discussion, I thought, in

13 an open meeting with sll parties invoIved.

14 NR. BICKWIT: That is right. And matter came

15 in that was not in the record.

16 CONMISSIONEB AHEARNE: Well, what I an asking

17 is, when you said make it on the record, does it have to

18 be made on the record that existed in front of the

19 Licensing Board ?

20 38. BICKWIT: Yes, unless you choose to have

21 the record re-opened and either have the Licensing Board

22 add to it or add to it yourself - under the normal
1

23 constraints - cross-examination.

24 COMMISSIONER AHEARNE: I see.

25 HR. BICKWIT The way a record must be put

i

l
l
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1 together under the Administrative Procedure Act.

2 COMMISSIONER AHEARNE: So, in other words, the

i 3 Commission meeting on McGuire would not have met that.

4 MR. BICKWIT: The Commission did not intend to

5 bin d -- I did not read the Commission as intending to

6 hind the Board.

| 7 CHAIRMAN PALLADIN0s To bind who?

8 COMMISSION ER AHEARNE4 I think the only

9 Commissioner here at the time, Vic, you did intend it,

10 is that correct?

11 COMMISSIONER GILINSKY I think our

12 conclusions ought to be binding unless there is

13 information that we have not dealt wit'h.

14 MR. BICKWITs I think if we want to go into

15 this more thoroughly we should close the meeting.

16 COMMISSIONER AHEARNE Go into McGuire more

17 thoroughlT, but as to the general issue --

18 MR. BICKWITs No, on the general issue what I

19 am saying is, if you take information that is not

20 contained in the record and you want to make a factual

21 finding, you cannot make that binding on the Board.

22 CHAIRMAN PALLADINO You cannot make that

23 binding.

24 MR. BICKWITs You cannot make that binding on

25 the Board.
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1 CHAIRHAN PALLADINO: Which Board?

2 3R. BICKWITs On the Appeal Board. If you

3 vant to make a policy or legal judgment you can take, in

4 ny view, you can take extra record material so long as

5 you observe ex parte constraints, and you can bind the

6 Appeal Board.

7 But you have to give some notice that you may

8 do that to the pacties, and you have to give them au

9 opportunity to filo exceptions and comment on those

10 exceptions.

11 COHNISSIONER GILINSKY: .Let's see, why do you

12 think that our meeting in McGuire failed that test?

13 MB. BICKWIT: Well, on that'I would prefer, if

14 ve want to discuss that more specifically, I would

15 rather close the meeting.

16 CHAIRMAN PALLADINO: Do you want to do that

17 now?

18 HR. BICKWIT Harbe we could close it at the

19 very end.

20 COMMISSIONER AHEARNE: Yes, I think at the

21 very end.

22 So, your reading - and I must admit, that was

23 acre my recollection as we went through this mee ting,

24 that affected this development. I thought we had

25 con sisten tly taken the position that it was not going to
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1 he a mechanism to bind the Appeal Board because the

2 issue, I thought, had come up several times. In what

3 way would this interfere with and moderate any actions

4 taken by the Appeal Board. And I thought the answer

5 was, well, they would be doing their review just as

6 though we had not taken ours.

7 MR. BICKWITs So, I guess on balance I would

8 propose that what is called an interpretative rule be

9 issued by the Commission, clarifying that the Commission

10 does not intend to bind the Boards unless it so states

11 in its decision.

| 12 I an advising you as a separate matter when

i
13 you can and when you can't,and I don't think it isi

14 necessary to reflect that advice in the rule.

15 But there will be times when yo might want to

16 bind the Board where you might get advice that in order

17 to do that you are going to have to enter into a more

18 formal arrangement than we ordinarily enter into on our

19 effectiveness reviews.

20 CHAIRMAN PALLADINO: Do you have more?

21 COMMISSIONER AMEARNE: Before we close I would

22 like to ask Alan Rosenthal for any general comments. I

23 realire he is restricted somewhat on what he can say on

24 the specific issue. He has someone to keep him honest,

| 25 I think.
,

1
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1 COMMISSIONER ASSELSTINE: Just before Alan

2 does that, if I can just raise one other question, too,

3 tha t Alan might want to comment on.

4 Whether it is sufficient to clear up the

; 5 uncertainty that now exists simply to deal with the
1

8 issue of under what, when, if at all, the Appeal Board

7 is affirmatively bound by what the Commission says in
!

8 the immediate effectiveness rule.

9 Is there also a question about to what extent,

! 10 if at all, the Appeal Boards of their own volition can

11 rely on whit is. in the immediate effectiveness orders?

12 That is a concern, it seems to me, that goes

13 beyond the question of whether the Commission intends by
-

| 14 its order to affirmatively bind the Appeal Board on a

15 particular item. There may be some uncertainty about

16 that as well.

17 HR. BICKWIT I would say you ought to

18 instruct the Appeal Board to give no weight wha tever to

! 19 your decisions unless you state-to the contrary in the

i
20 decision. Actually, I gather this is a proposal that

21 you have made, also. I arrived at it independently.

22 CHAIRMAN PALLADINO: Do you have a question

23 for Alan Rosenthal?

24 COMMISSIONER AHEARNE: Yes.

25 MR. ROSENTHAL: I will be very brief. I might
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1 say, as Commissioner Ahearne indicated, Christine Cole,

2 a member of our panel and also a member of the McGuire

3 Board, came down with me this morning to keep me honest. -

,s

4 (laughter.)

5 COMNISSIONER AHEARNE: A difficult task.

6 (laughter.)

7 HR. ROSENTHALs For openers I was going to

8 make the same point that Commissioner Asselstine made

9 for me, that I did not think the issue was whether we

10 are bound or not, it is how much weight we should give

11 it.

12 In that connection I would just make this one

13 observation, and tha t is that even if the Commission '

,

14 solemnly declared that the Appeal Board should pay no

15 attention to what the Commission has said --

16 (Laughter.)

17 HB. ROSENTHAL: -- treat it as if it did not

18 exist, I tend to think that in the real world there
,

,

19 might just possibly be members of the Appeal Board that*

20 feel under some obligation - not necessarily to treat it

21 as binding but to give it some weight and to put some

22 reliance on it.

23 I would say, maybe that is unavoidable. I

24 would say, however, in that connection that the

25 Commission, when it does make statements in the course

|

|
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of this immediate effectiveness determination, should1

2 probably bear that in mind. I think that is the real

3 world.c-

4 You know, this is all a very difficult

5 business. I think when this particular amendment to the

6 rules was being discussed at some length last year, I

7 expressed some concerns about this interrelationship

8 between the Commission and the Appeal Board. It is, as

9 ve all can recognize, a very unusual process where the

10 Supreme Court is scting on a particular matter before

11 the Court of Appeals has dealt with the precise same

t

| 12 matter.
:

| 13 In think in addition to the specific question
-

14 that arose on McGuire - the first one out of the barn -

15 ve still have, or I still have some problems with the

,18 interrelationship between the immediate effectiveness

| 17 review of the Commission and the 2.788(e) star

18 consideration by the Appeal Board because, while it is

19 quite true that the standards which the Commission

20 utilizes in its immediate effectiveness review are not
21 identical with the standards that the Appeal Board

22 applies under 2.788(e), there is a very substantial

23 overlap. ,

24 Both of those standards, the Commission's

25 immedia.n effectiveness standard, the 1.788(e)
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traditional stay standard involve, for example, a1

2 judgment as to the likelihood of success on the serits

- 3 of any appeal that may be taken. They are phrased

4 differently in the two rules but basically there is a

5 serits :onsideration.

6 I just tell you, gentlemen, that it is quite a

7 perplexing probles for an Appeal Board, sitting with a

8 stay application, to deal with it - particularly if

9 prior to its acting on that stay application the
i

10 Commission has given the green light.

11 He are told, that is all without prejudico,
i

12 rou know, that even if the Commission says, "Co

13 forward," that that still leaves the Appeal Board free

14 to " pull the plug," figuratively speaking.

15 But again, you can say "without prejudice" and

16 rou can say "your- determinations are not binding" and we

17 should not even rely on them, but it is very hard for an
i

'

i

! 18 intermediate appellate tribunal to simply treat as if

19 they did not exist things which the Commission has seen
|

20 fit to sc.y.

21 So, I just make these randoan observations.
I

22 What I am really, of course, seeking here is some form

23 of guidanca. We vill follow that guidance, whatever it

24 may be. I just do not want a repetition of what |
|

25 happened in McGuire when my colleagues --
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1 (Laughter.)

2 HR. ROSENTHAL: -- spent some several hours in

3 rather heated disagreement as to how to treat the

4 Consission 's pronouncement on h xdrogen sitigation

5 systems.

6 HR. BICKWITs Mr. Cheirman, I would like to-

7 make one point related to Alan's sphere of influence.

8 One of the reasons that I ultimately cLse

9 around to Forest's suggestion is that since the

10 Consission at times will vant to bind the Appeal Board

11 in its effectiveness reviews, and since the appeals

12 process s'tsets af ter the initial decison is issued, I

13 think it is valuable for the Commissi6n to move quickly

14 with regard to its effectiveness review rather than to

15 hit the Appeal Board four months into its appellate

16 review with some binding guidance as to what the Appeal
,

17 Board should do in the course of that.

18 CHAIRMAN PALLADINO: Any more questions in

19 open session? Is it the Commission's desire to enter

20 into a closed session on the subject at this time?

21 COMMISSIONER AHEARNE: I have no driving

22 concern.

23 COMMISSIONER ASSELSTINEa Nor do I.

24 CHAIRMAN PALLADINO: I gather there is no

25 driving force.
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1 May I ask one question with regard to the vote

2 sheet on this SECY-82-2207 Was it anticipa ted that I

- 3 would set forth the questions on which we are voting? I

4 was intending it. i

5 I can sat forth --
,

6 COHNISSIONER AHEARNEa Your position. I.

7 CHAIRMAN PALLADIN0s I can set forth my
.

8 position and that would be guidance.

9 CONNISSIONER GILINSKra Since you are

10 proposing to do nothing, what is the point?

11 CHAIRNAN PALLADINO: Well, first you have to
: :.

12 vote "yes" or "no" on 220. I would propose you vote
,

,

13 "no" on 220.
~

- ,

14 Then I would also add the additional comment

15 that when we make our decision on an operating license, ,

16 that we should not make such a decision prior to going
,

17 to fuel leading and criticality.
,

18 I would also adi what I propose to do on

19 Bevil. Then each person can comment on those three
7

20 items and I think we vill have guidance. .

21 COMMISSIONER AHEARNE: Yes. In the way of

22 handling the other issue, I gather -- )
!

23 CHAIRMAN PALLADINO: Which is the McGuire?

24 COMMISSIONER ANEARNE Well, it is getting the t

.

25 clarification. I guess I would propose that Len draft

. .

F-

'

I
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1 some clarifying statement.

2 CHAIRMAN PALLADIN0s I think that would be a

3 good idea, interpretative. .

.

4 HR. BICKWITs I would suggest an ;

5 interpretative rule.

6 CHAIRMAN PALLADIN0s All right. Are there any

7 other matters to come before us at this time?

8 COMMISSIONER AHEARNE: Alan, would such an

9 interprtative rule provide the guidance, basically, tha t |

10 you are asking for?

11 CHAIRHAN PALLADINO: Thank you all, we vill

12 stand adjourned.

13 (Whereupon, at 11:40 a.m. the meeting of the

14 Commission was closed.)

15

16

17 -

18

19
.

20

21

22

23

24 .

25
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