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ADJUD)C h0RY JSSUE
(Notation Vote)

For: The Commission |
|

|From: Sheldon L. Trubatch '

Acting Assistant General Counsel

Subject: REVIEW OF ALAB-671 (MATTER OF
HOUSTON LIGHTING & POWER CO.)

Purpose: To inform the Commission of an
Appeal Board decision for which no

ipetitions for review have been 9 'eC-receivedrand which, in our opinion,
n

1 #

! Facility: Allens Creek Nuclear Generating
! Station Unit 1

$~ %'
Review Time Expires: .May 10, 1982

!

! Discussion: Mr. Robert Alexander filed an
untimely petition for leave to
intervene in this construction
permit proceeding, raising matters
related to financial
qualifications. The Licensing
Board rejected his petition in an.

unpublished order on January 12,
1982. In the Licensing Board's
view, Mr. Alexander did not
demonstrate sufficient
justification for filing 28 months
late, by which time 84 days of
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hearings, including hearings on
financial qualifications issues,
had been held. 1/ In addition, the
Licensing Board ~had heard testimony
on the derating of the applicant's
bonds, a main source of
Mr. Alexander's concerns. The
Board also regarded his
contribution to the record as
somewhat speculative in the absence
of firm details about the nature of
his proposed testimony. On
balance, the Board concluded,
Mr. Alexander did not satisfy the
requirements of 10 CFR 2.714 for
acceptance of an untimely
intervention petition. 2/

On Mr. Alexander's appeal, the
Appeal Board affirmed. ALAB-671,
15 NRC (March 31, 1982). The
Board used two independent bases --
that used by the Licensing Board
and the recent NRC rule change
eliminating financial
qualifications from proceedings

' (47 Fed. Reg. 13750 (flar . 31,
1982)) -- to uphold the denial.

|
Since the rule change applied to

l ongoing proceedings, the Appeal
|
i

I 1/ This was Mr. Alexander's second untimely petition for
leave to intervene. His first attempt was rejected by
the Licensing Board and upheld on appeal. ALAB-582, 11
NRC 239 (1980).

.

i

| S/ 10 CFR 2. 714 (a).(1) specifies the factors to be balanced |
'

| in ruling on late interventions. The list of factors
' appear at page 2, note 2, of the Appeal Board's

decision.
4

|
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Board found, granting
Mr. Alexander's petition to
intervene would have no practical
significance. Id. at 13753. The'

Appeal Board nevertheless reviewed
the Licensing Board's decision for-

evidence of abuse of discretion.
Finding none, it affirmed for much
the same reasons as the Licensing
Board cited. Slip opinion at 5-12.
(Attachment).

. - - . . . . - . . . . -

s' f. ,

Accordingly, we
recommend

~

Recommendation: )
~ ~ ~ ~ '

I Li
Ii

.

1

/ /. 6/
(K

-

' '

| v

' Sheldon L. Trubatch
Acting Assistant General Counsel

4

Attachment:
ALAB-671-

Commissioners' comments should be provided directly to the Office'

of the Secretary by c.o.b. Friday, May 7, 1982 .

,

Commission Staff Office comments, if any, should be submitted to
the Commissioners NLT Friday, April 30, 1982, with an information
copy to the Office of the Secretary. If the paper is of such a I
nature that it requires additional time for analytical review
and comment, the Commissioners and the Secretariat should be I

apprised of when comments may be expected.

DISTRIBUTION:
Commissioners
OGC
OPE
OIA
Secretariat
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NUCLEAR REGULATORY COMMISSION
4

ATOMIC SAFETY AND LICENSING APPEAL;@O B: h " U il
Q Q"

! Administrative Judges:
< \\

Alan S. Rosenthal, Chairman NECSfyED'I

-

Dr. John H. Buck ApgI /S$$g M
-

| Christine N. Kohl % ag

C, /
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: to
i In the Matter of ) A Iw
: )

BOUSTON LIGHTING AND POWER COMPANY ) Docket No. 50-466 CP
)J

(Allens Creek Nuclear Generating )
4

Station, Unit 1) )
)'

'.

Mr. Robert Alexander, Houston, Texas, petitioner'

pro se,.

Messrs. Jack R. Newman and David B. Raskin,

Washington, D.C., and J. Gregorv Copeland and:

Scott E. Rozzell, Hous ton , 'A'exas , for the
; applicant, Houston Lighting and Power Company.+

'

Mr. Richard L. Black for the Nuclear Regulatory
|

Commission staf f.
i

! DECISION
S

March 31, 1982
4

( ALAB- 6 71)*

Two years ago, we upheld the Licensing Board's denial of an"

untimely petition for leave to intervene filed by Robert Alexanderi

in this construction permit proceeding. ALAB-582, 11 NRC 239,

(1980). Now before us is Mr. Alexander's appeal under 10 CFR
- .

2.714a from the rejection below of a second, and perforce even
*

4
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more tardy, intervention petition filed by him last November 30~.--

the financialThis new petition focuses upon a single issue:
i

qualifications of the applicant to build the proposed Allens
itsAs in the instance of the earlier petition,Creek facility.

;

rejection was founded upon an appraisal of the petitioner's
showing on the five specific factors which, by virtue of 10 CFR

are to be considered by a licensing board in deciding2. 714 (a) ,'

whether to accept a late petition. 2,/

The briefing of this appeal was completed on March 5. Less

than a week thereaf ter, on March 11, the Commission amended
.

.

January 12, 1982 memorandum and order (unpublished) .1/ Because of an inadvertent delay in its service upon--

Alexander, the appeal permissibly was filed onMr.
,~ February 18.
4

_/ Those factors arer2

(i) Good cause, if any, for failure to file
on time.The availability of other means whereby

(ii) the petitioner's interest will be pro-
tected.The extent to which the petitioner's -

(iii) participation may reasonably be expected
to assist in developing a sound record.
The extent to which the petitioner's in-(iv) terest will be represented by existing
parties.

(v) The extent to which the petitioner's
participation will broaden the issues
or delay the proceeding.,

.
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10 CFR 2.104 (b) (1) to provide that, in a construction permit
.

;

proceeding, the notice of hearing will state:
if the proceeding is a contested proceed-That,

ing, the presiding officer will consider the
following issues:

* * * * *

(iii) Whether the applicant is finincially
qualified to design and construct the preposedthat this subject shall _not befacility, exceptan issue if the applicant is an electric utility
seeking a license to construct a procuction or
utilization facility of the type described in

" *"
' 550.21(b) or s50.22;y .

t

(emphasis supplied) . 3/47 Fed. Reg. 13750, 13753 (March 31, 1982)

That amendment took immediate ef fect upon its publication in the

Federal Register and, according to the accompanying Statement of
is to be " applied to ongoing licensing proceed-Considerations ,

ings now pending and to issues or contentions therein * * *".

Id. at 13750, 13753.

Allens Creek indisputably is a proposed utilization facility
J

of the type described in 10 CFR 50.22. Th us , the amendment to
|

10 CFR 2.104 (b) (1) would appear to foreclose consideration by the
i

Board below of any issue which may have been or might be raised

i

|

A corresponding amendment was made to Section VI(c) (1) (iii)3/ 47 Fed. Reg. at 13754.of Appendix A to 10 CFR Part 2.~~

I

i *

i

|
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with regard to the applicant's financial qualifications to build
I

|

that facility.

_This being so, the Licensing Board's determination that
+

Mr. Alexander's petition should be turned aside on latenessj

|

grounds seemingly has now been stripped of all practical signif-
Notwithstanding that consideration, we have elected to

icance. )

pass upon the merits of the ruling below, viewed (as it must be)

|
in the light of the litigability of financial qualifications

issues at the time it was made. i/
Because the licensing boards

are all too frequently called upon to decide whether to grant
some further guidance on the subject may,

an untimely petition,

be of assistance to them. |

For the reasons which follow, we conclude that the Li-

censing Board did not abuse its discretion in determining that

the tardiness of Mr. Alexander's petition dictated its dis-
Hence, the outcome of the appeal is necessarilyallowance.

the same with or without regard to the Commission's recent

total removal of the financial qualifications issue from this
.

"[T]he constitutional requirement for a ' case or con-
troversy' under Article III does not apply to NRC li-_i/~

Edlow International Co., CLI-censing proceedings".
76-6, 3 NRC 563, 569-70 (1976).
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Accordingly, on two independent bases, Mr. Alexander'sproceeding.
challenge to the result below must fail.

s

It is not necessary to revisit here the long and tortu-;

l.'

ous path traversed by this precaeding since its inception sever 31e
(as the i

For present purrfoses, it suffices to note4 years ago.
that the present petition -- seeking toLicensing Board stressed)

raise a question respecting the applicant's financial qualifica-
h

tions -- surfaced af ter 84 days of evidentiary hearings and on t e
b/ In that

virtual. eve of the closing of the record (December 9) .a
the petitioner's burden on the Section 2.714(a)circumstance,

When recently confronted in another pro-
factors is a hea y one.

ceeding with an intervention petition filed two weeks after the

the Licensing Board entered an orderOn January 2 8, 1982,
5/ which, on motion of one of the existing intervenors , re-~~

ope-ad the record for the taking of further evidence onissue of the applicant's technical qualifications.
That evidence will be received ac a hearing now scheduledth e

to commence on April 12.
in ad-

Both the applicant and the NRC staff maintain that,dition to making a suf ficient showing on the Section 2.714 (a)
f actors, Mr. Alexander was obliged to satisfy the estab-See, e.c., Pacific

llished criteria for reopening a record.(Diablo Canyon Nuclear Power Plant,
-

Gas and Electric Co. 11 NRC 876, 879 (1980); KansasALAB-598, 1) ,Units 1 and 2), (Wolf Creek Generating Station,~ UnitGas & Electric Co_.
ALAB-462, 7 NRC 320, 338 (1978).

The Licensing Board ex-

plicitly declined to decide "whether this late-filed peti-tion should be considered as a motion to reopen the record".
1982 memorandum and order, fn, 2, at p. 3. We

unnecessary to pass upon that question.January 12,
likewise find it

I

I
4
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date for the commencement of the evidentiary hearing had been

set, we had this to say:

[ Prior to the date of the filing of the un-'
the applicants and thetimely petition],staff had every right to assume that both

the issues to be litigated and the partici-
pants had been establir,hed with finality.
Simple fairness tn them -- to say nothing
of the public interest requirement that NRC
licensing proceedings be conducted in an

[Li-
orderly] fashion -- denanded that theBoard be very chary in allowingcensing
one who had slept on its rights to inject
itself and new claims into the case as last-
minute trial preparations were underway.

South Carolina Electric and Gas Co_.
(Virgil C. Summer Nuclear

Station, Unit 1), ALAB-642, 13 NRC 8 81, 886 (1981), petition for'

Fairfield United Action v. NRC, No. 81-review pending_ sub nom.
That observation has yet greater force where2042 (D.C. Cir. ) .

not merely trial preparation but also the hearing itself has al-

ready taken place by the time the belated petition is received.

It is in this context that we examine Mr. Alexander's2.

petition. It asserts (at p. 1) that the applicant "has not (

l*

demonstrated pursuant to 10 CFR 50.33(f) that it possesses or

has reasonable assurance of obtaining the funds necessary to
[the Allenscover the costs of constructing and then operating

Creek facility) in a s a f e manner * * * " . In support of this

contention, Mr. Alexander points out (id. at pp. 1-2) that the

applicant's bond rating has been downgraded by Standard and

|

_
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Poors from AA to A, and asserts that this will increase the cost |

As Mr.of applicant's long-term financing for the project.
Alexander sees it (id,. at p. 2), this development requires a

|

reassessment of the applicant's " financing _ plans" . |
|

With respect to the five Section 2.714 (a) factors (see |

fn. 2, supra), the petition maintains (at pp. 2-3) _that: (1)
)

Mr. Alexander first learned of Standard and Poors' action from .!

an article appearing in the Houston Post on November 26,; 1981; |

(2) he .knows of no other means for the protection of his interest;
he "is an articulate school teacher fairly knowledgeable with(3)

the mechanics of corporate L financing and with the dynamics of

securities" and plans to of fer the testimony foi at least _one
|

" brokerage house expert" on the implications of the downgrading |

of the applicant's bond rating; and (4)_ no existing party to the
|

proceeding has so far " anticipated or addressed" the downgrading.

With respect to the final factor, Mr. Alexander concedes (id. at

p. 3) that his participation might "slightly" broaden the issues
and delay the proceeding. He insists, however, that any delay

.

would be relatively small and justified in the interest of de-

veloping a sound record.- / We consider these arguments seriatim.

.

In his brief on the appeal (at pp. 3-4), he urges that,6/ given the supervening reopening of the _ record on the--

technical qualifications matter, the delay factor need
not be considered by us at all.

!*

1

_ _ _ _ . _ _ . _ _ _ , _ . _ . _ _
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The extent to which applicant's current Standard and
a.

Poors' bond rating might be taken as bearing materially upon its

financial qualifications to build the Allens Creek facility is
See Public Service Co. of New Hampshire (5'eabrookproblematic.

(1978).7/CLI-78-1, 7 NRC 1, 17-23 -

Station, Units 1 and 2) , i

8/ |the re-
Be that as it may, as the Licensing Board observed,-- l

duction of that rating from AA to A cannot be regarded as having
|

first brought the financial qualifications question to the fore. |

|
To the contrary, that question long ago had been raised by sev-

eral of the present intervenore 1/ and then explored in some
b

depth during the evidentiary hearings already concluded. S/
I

Beyond that, both the applicant and the staf f call attention
in Novenber 19 80_ (i.e._, a full year before |

to the f act that, i

action and the filing of Mr. Alexander's |
the Standard and Poors'

hadthe other principal rating service (Moody's)
petition),

In addition to its discussion of the ingredients of the7/ financial qualifications inquiry then contemplated by~~

the Seabrook decision provided part ofNRC regulations,
the impetus for the Comrnssion's determination to con-
sider eliminating that inquiry from licensing proceed-
ings. See 7 NRC at 17-18; 47 Fed. Reg. at 13750.

3.
_8/ January 12, 1982 meocrandum and order, at p..

9/ See Licensing Board March 10, 1980 memorandum and order
(unpublished) , at pp. 40, 47, 68-69.~~

10/ See Tr. 16713-16890.
.

.
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|
likewise downgraded the applicant's bond rating from AA to A.11!

Mr. Alexander provided no satisfactory explanation to the Boardt

below why that event had not triggered his intervention endeavor.12/ )

In the totality of these circumstances, we must agree with
j

the Licensing Board that the petition fell far short of estab-

| lishing good cause for Mr. Alexander's failure to have asserted
his financial qualifications contention at a much earlier date

(as had other petitioners concerned with that matter) . There

! .

|
was simply nothing put before that Board which might have lentI

1 credence to the insistence in the petition (at p. 2) that the

applicant's revised Standard and Poors' bond rating was, of it-
self, a sufficiently pivotal development to entitle Mr. Alexander
to enter the proceeding as its termination point drew nigh.

b. The papers before us do not illume whether (and, if so,

what) other means might remain available to Mr. Alexander for

the protection of his asserted interest in insuring that the

|

11/ The significance of Moody's newly assigned A bond rating|

to the applicant's financial qualifications was addressed _ !

at the hearing. See, e.g., Dean, fol. Tr. 16723, at pp.
!5-7; Tr. 16724-31; 16794-95.

12/ Two months after Moody's revised the applicant's bond
|

rating, Mr. Alexander made a limited appearance statement
,

I
before the Licensing Board (Tr. 2319-26). See 10 CFR

!
2.715. That statement contained no reference to finan-

l,
cial qualifications. 1

|

I
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applicant possesses the requisite financial qualifications. Be-

cause, all things considered, it does not appear to be a crucial
f actor here, we shall not speculate on the point but, rather,

assume that no such alternative means exist.b3/ ,

The Licensing Board properly concluded that Mr. Alexanderc.

did not demonstrate a likely ability to make a significant con-

tribution to the development of a sound evidentiary record on the
i

financial qualifications issue. No inference'of such ability is
~

!

warranted, let alone compelled, by the unvarnished assertion that
i

"he is an articulate school teacher fairly knowledgeable with the

mechanics of corporate financing and with the dynamics of securi-

ties". See p. 7, supra. C#. ALAB-582, supra, 11 NRC at 241,

244.14/ Nor was his statement of a present purpose to adduce-

!the testimony of an unidentified (and very possibly as yet uncb-

tained) " brokerage house expert" enough to carry the day on that
,

factor. S ummer , ALAB-6 4 2, sup ra , 13 NRC at 893-94.
.

13/ In discussing this factor, the Licensing Board touched
upon the matter of the representation of Mr. Alexander's _

--

interest by existing parties. January 12, 19 82 memoran-
dum and order, at p. 4. That matter is, however, rele-
vant only with respect to the fourth factor. Insofar as
the second factor is concerned, the sole inquiry is into
the availability of other fora in which the petitioner
himself can undertake the protection of his interests.

14/ Mr. Alexander informs us on appeal (Br. p. 3) that "he
is also an articulate law student well-versed in eviden-~~

tiary matters". But it is the ability to contribute
sound evidence -- rather than asserted legal skills --

is or significance in considering a late-filed peti-t' atn
tion to intervene.

,
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d. As in the case of the second' f actor, it _ is - both |diffi-

cult and unnecessary to make a confident assessment on the fourth

factor -- that of the representation,of'Mr. Alexander?s interests
.

by existing parties. Manifestly, however, that factor does not
~

weigh-heavily in his favor. It may be, as.he maintains on the

appeal (Br. pp. 2-3) , that he'had not' affirmatively intended to
rely upon one or more of the parties to represent his interests.

given his chosen _ course of' inaction over a protracted period,But,

he can fairly be held to have assumed the risk , daat none of the

participants would protect his interests "to _ the extent be de--
!

i As should have been readily apparent to him,
I sires" (Br. p. 3) .

only his own timely intervention could have insured Mr. Alexander
that the financial qualifications issue would be litigated to his

satisfaction. Cf. Duke Power Co. (Cherokee Nuclear Station,
d

Units 1, 2 and 3) , ALAB-440, 6 NRC 642, 644-45 '(1977).

Finally, we cannot adopt Mr. Alexander's suggestione.

I that the question of delay has been effectively mooted by the
'

recent reopening of the record to take a limited amount of ad-
.

ditional evidence next month on the technical qualifications

issue (see fn. 6, supra). We have been provided no basis for

judging how much time might be necessary for pre-trial prepara-
tion (including possib. -a discovery) in connection with. a re liti--

gation of the financial qualifications issue.15,/ The potential-

this analysis does not take account of the re-Once again,15/ cent Commission removal of that issue from licensing pro-, ~~

| rather, is based upon the situation obtainingceedings but,
when the Licensing Board ruled on the petition in ~ January,

i
See p. 4, supra.

.

, - _ _ - . . - . _ , _ _ _ . _ _ - . _ _ . . _ _ _ . _ _ . _ . _ . . . _ . _ . . _ _ . _
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!for delay attendant upon a grant of the petition at hand thus

cannot be discounted.

In sum, two weighty factors (the first and third enumerated
in 10 CFR 2. 714 (a)) militate strongly against allowing this ex-

tremely late intervention attempt, and a third equally signifi-
cant factor (that of delay) at the very least points in the same

direction. And Mr. Alexander's lack of diligence in protecting

his own interest precludes.giving the other two factors control-

ling effect. This being so, the Licensing Board manifestly acted

within the bounds of its discretion in denying the petition.

Accordingly, we affirm the result below on the independent

grounds that (1) the Licensing Board's assessment of the untime-.

liness of Mr. Alexander's petition was free 'of material error;

and (2) the sole issue raised by the petition is no longer cog-
1

nizable in this proceeding.
|

It is so ORDERED.
4

~

FOR THE APPEAL BOARD

o..G a k u h
C. q an Shoemaker
Secretary to the

Appeal Board
.
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