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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
)

CLEVELAND ELECTRIC ILLUMINATING ) NRC Docket Nos. 50-440 OL
COMPANY, ET AL, ) 50-441 OL

)
(Perry Nuclear Power Plant, )

Units 1 and 2) )

NRC STAFF RESPONSE TO MOTION BY SUNFLOWER
ALLIANCE INC. ET AL. FOR RECONSIDERATION

OR IN THE ALTERNATIVE MOTION TO CERTIFY TO THE COMMISSION

I. INTRODUCTION
-

On August 4,1982, Intervenor Sunflower Alliance Inc. , et al.

(Sunflower) filed a motiord/ or reconsideration of the Atomic Safety andf

Licensing Board's (Licensing Board) decision to dismiss Issue #10 from

this proceeding or, in the alternative, for certification of the question

of the Issue's admissibility to the Comission. For the reasons set

forth below, the Staff opposes the granting of tne motion.

II. BACKGROUND -

On May 5, 1982_/ Sunflower filed its motion for leave to submit a2

contention dealing with psychological stress based on the decision in

People Against Nuclear Energy (PANE) v. United States Nuclear Regulatory

-1/ Motion by Sunflower Alliance Inc., et al., For Reconsideration Or In
The Alternative Motion To Certify lo lhe Commission, dated August 4,
1982 (Motion).

-2/ Motion For Leave To Submit Additional Contentions, filed by Sunflower
Alliance Inc., et al.
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Commission, 678 F.2d 222 (D.C. Cir.1982). On July 12, 1982, the
Licensing gpard admitted the contention raised by Sunflower as
Issue #10,- which states:

Issue #10: The Draft Environmental Impact Statement has
not adequately considered whether Perry's operation will
cause people in the vicinity of the plant to suffer anxieties
of such severity as to be medically recognized impairments
of psychological health.

On July 16, 1982, the Commission issued a Statement of PolicySI

regarding application of the decision in PANE v. NRC, to proceedings

other than the TMI-1 restart proceeding. The Commission read PANE v. NRC

as standing for the proposition that NEPA evaluations undertaken by the

NRC Staff must include consideration of psychological stress resulting

from impacts of operation of the nuclear plant under licensing

consideration where: '

.

1. the impacts consist of post-traumatic anxieties;

2. the impacts are accompanied by physical effects; and

3. the post-tr atic anxieties are caused by fears of recurring
catastrophe

The Comission directed that psychological stress contentions that did

notmeetthesecriteriashouldbeheldinadmissible.5!

-3/ Memorandum and Order, (Concerning Motions to Admit Late --

Contentions). ,

-4/ Comission Statement of Policy (Consideration of Psychological
. Stress Issues). 47 Fed. Reg. 31762 (July 22, 1982).

5/ Id.

6_/ Id., 47 Fed. Reg. at 31763.
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Pursuant to the Comission's Statement of Policy, the Licensing

BoardinthisproceedingconcludedthatIssue#10mustbedismissed.1/

The Board stated, however, that it would be " receptive to serious legal

argument concerning the revision of this order", in view of the fact that

the order was issued sua sponte without the benefit of briefs from the

parties. In response to this statement, Sunflower filed its motion for

reconsideration.

III. DISCUSSION
~

There can be no doubt that Issue #10 does not meet the criteria

established by the Comission for the admissibility of contentions

dealingwithpsychologiAalstress. Sunflower does not reassert its -

earlier arugme,nts about the psychological stress which would result from

operation 'of Perry,8/ but seeks to argue, instead, that "the statement of

policy be considered illegal by this Board and therefore not binding on

this Board." / Sunflower bases this argument upon: 1) its belief that
'

the Statement of Policy is violative of NEPA and 2) its view that a

licensing board may decline to follow a Commission policy statement,

where the board believes such policy statement to be inconsistent with
,

law. i

-7/ Memorandum and Order (Concerning Psychological Stress Contention),
dated July 19, 1982.

8/ " Motion for Leave to Submit Additional Contentions" (May 5, 1982).

9_/ Brief in Support of Motion, at 1.
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The Staff does not believe that Sunflower has demonstrated that the

Statement of Policy is inconsistent with NEPA. To the contrary, the

Commission's articulation of the three criteria by which the admissi-
.

bility of a proposed contention on psychological stress must be deter-

mined is drawn directly from the language of PANE.E In any event,

as a subordinate tribunal of the Comission, the Licensing Board must

give effect to the Comission's statement of its intent, whether or not

theLicensingBoardagreeswithit.E

Sunflower ar5ues however: 1) that 10 C.F.R. 5 2.718 confers upon

licensing boards the exclusive authority to determine what issues may be

heard in a proceeding and that the Comission is without authority to

provide direction on what issues may be heard and 2) that although the ~

Comission may bind a licensing board by means of a rule, it may not bind

a board by means of a statement of policy.

It is clear that a licensing board has only the jurisdiction and

power which the Comission delegates to it.1_2/ Although Sunflower

quotes from Professor Davis' Administrative Law Treatise,1_3/ with the

10/ 678 F.2d at 230.
.

-11/ See Duke Power Company (William B. McGuire Nuclear Station, Units 1
and 2), ALAB-669, 15 NRC 453, 464-65 (1982), where the Appeal Board
held that it was incumbent on a licensing Board to act in accordance

'with the expressed intent of the Comission.

-12/ Public Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 and 2), ALAB-316, 3 NRC 167 (1976).

13/ Kenneth Culp Davis, Administrative Law Treatise, Second Edition,-

Vol. 3, % 17:13 (1980).
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clear implication that Professor Davis was addressing the intent behind

10 C.F.R. s 2.718 of the Comission's rules of practice, in fact the

cited passage is a discussion of 5 U.S.C. 556(c), which enumerates certain

powers of Administrative Law Judges under the Administrative Procedure

Act.El Assuming this provision is applicable to NRC licensing boards,

it nevertheless does not appear that the essentially procedural powers

enumerated in 5 556(c) encompass the power of a licensing board to

determine admissibility of a proposed contention in a manner contrary

to a Comission policy statement establishing criteria for the admissi-

bilityofsuchcontentions.EI The Staff concludes that the Comission

clearly acted within its authority and that Sunflower has not demonstrated

to the contrary.

Furthermo,re, the Comission is not limited to giving direction and

guidance to its adjudicatory boards by rule. It often provides such

14/ 5 U.S.C. s 551, et seq.
-

,

-15/ Section556(c) states:
Subject to published rules of the agency and within its
powers, employees presiding at hearings may-
(1) administer oaths and affirmations;
(2) issue subpenas authorized by law;

~(3) rule on offers of proof and receive relevant evidence;
(4) take depositions or have depositions taken when the ends

of justice would be served;
(5) regulate the course of the hearing;
(6) hold conferences for the settlement or simplification of

the issues by consent of the parties;
(7) dispose of procedural requests or similar matters;
(8) make or recommend decisions in accordance with section 557

of this title; and
(9) take other action authorized by agency rule consistent

with this subchapter.
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direction and guidance by means of policy statements.1_6_/ Sunflower

has provided no citations for the proposition that the Commission may

not issue direction and guidance to its adjudicatory boards through

policy statements.

Sunflower alternatively asks the Licensing Board to certify the

question to the Commission. Since the Commission already has clearly

established the criteria for admitting psychological stress contentions,

there is no reason to certify to the Commission the question of the

admissibility of Issue #10.
,

IV. CONCLUSION

For the reasons stated above, the Staff opposes the granting of

Sunflower's Motion.
,

Respectfully submitted,

*
'

Stephe[H. Lewis '

Counsel for NRC Staff

1 D %' N.w .

I*P: Nathed A. Wright|

| Counsel for NRC Staff
l
'

Dated in Bethesda, Maryland
this 24th day of August, 1982

|

-16/ See e.g., Statement of Policy on Conduct of Licensing Proceedings,
46 Te . Reg. 28533 (May 27, 1981); Further Commission Guidanca for

| Power Reactor Operating Licenses: Statement of Policy, 45 Fe . Reg.
'

41738 (June 20, 1980).
!
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
)

CLEVELAND ELECTRIC ILLUMINATING ) Docket Nos. 50-440 OL
COMPANY, ET AL. ) 50-441 OL

)
(Perry Nuclear Power Plant, )

Units 1 and 2) )

CERTIFICATE OF SERVICE
I hereby certify that copies of "NRC STAFF RESPON5E TO MOTION BY SUNFLOWER ALLIANCE
INC. ET AL. FOR RECONSIDERATION OR IN THE ALTERNATIVE MOTION TO CERTIFY TO THE
COMMISSION" in the above-captioned proceeding have been served on the following by
deposit in the United States mail, first class, or, as indicated by an asterisk
through deposit in the Nuclear Regulatory Commission's internal mail system, this
24th' day of August,1982. -

.

* Peter B. Bloch, Esq. , Chairman Donald T.,Ezzone, Esq.
Administrative Judge Assistant Prosecuting Attorney

Atomic Safety and Licensing Board 105 Main Street
U.S. Nuclear Regulatory Commission Lake County Administration Center
Washington, D.C. 20555 Painesville, Ohio 44077

*Dr. Jerry R. Kline Susan Hiatt
Administrative Judge 8275 Munson Avenue

Atomic Safety and Licensing Board Mentor, Ohio 44060
U.S. Nuclear Regulatory Commission

'

Washington, D.C. 20555 Daniel D. Wilt, Esq.*

P. O. Box 08159
*Mr. Frederick J. Shon Cleveland, Ohio 44108

Administrative Judge -

Atomic Safety and Licensing Board Terry Lodge, Esq.
U.S. Nuclear Regulatory Commission Attorney for Intervenors
Washington, D.C. 20555 915 Spitzer Building

Toledo, Ohio 43604
Jay Silberg, Esq.
Shaw, Pittman, Potts and Trowbridge John G. Cardinal, Esq.
1800 M Street, N.W. Prosecuting Attorney
Washington, D.C. 20036 Ashtabula County Courthouse

Jefferson, Ohio 44047
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* Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

* Atomic Safety and Licensing Appeal
Board Panel

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

* Docketing and Service Section
Office of the Secretary
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
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