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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

.

In the Matter of

PACIFIC GAS AND ELECTRIC COMPANY Docket Nos. 50-275 0.L.
50-323 0.L.

(Diablo Canyon Nuclear Power Plant
UnitNos.Iand2)

NRC STAFF RESPONSE TO GOVERNOR
BROWH'S MOTION TO RE0 PEN THE PROCEEDING TO

TAKE EVIDENCE ON QUALITY ASSURANCE

*

.

I. INTRODUCTION

On August 2,1982, Govenor Brown filed with the Atomic Safety and

Licensing Board (Licensing Board) a " Motion to Reopen The Proceeding To

Take Evidence On Quality Assurance". That Motion requested that the

Licensing Board reupen the record of the full power license proceeding

to consider Pacific Gas and, Electric Company's (PG&E) implementation of

quality assurance requirements at the Diablo Canyon Nuclear Power Plant.

For the reasons discussed below, the Staff opposes Governor Brown's

Motion to Reopen.
.

II. BACKGROUND* +

On July 17, 1981 the Licensing Board in the above-captioned proceed-

ing issued a Partial Initial Decision (PID) which authorized the issuance

of an operating license authorizing fuel loading and low power testing for
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the Diablo Canyon Nuclear Power Plant, Unit 1. In that PID the Licensing

Board found, inter alia, that:

27. Based on the uncontroverted testimony of both
Applicant and Staff the Board finds that the Diablo .

Canyon quality assurance programs for the the Design
and Construction Phase and the Operations Phase have
been and are in compliance with the requirements of
10 C.F.R. 50, Appendix B, and that the implementation
of both programs is acceptable to the Board.

Pacific Gas and Electric Company (Diablo Canyon Nuclear Plant, Units 1

and2),LBP-81-21,14NRC107,116(1981).

On September 21, 1981, the Nuclear Regulatory Comission (Commission

or NRC) authorized the NRC Staff to issue a license to PG&E for fuel load-

ing and the conducting of tests at up to 5% of rated power at the Diablo
,

Canyon Nuclear Plant, Unit 1. CLI-81-22, 14 NRC 598 (1981). On Septem-

ber 22,1981, the NRC Staff issued such a license. License No. DPR-76.

In late September 1981, in the course of responding to a special

NRC request for information, an apparent error in the seismic design

of equipment and piping in the containment annulus of Diablo Canyon

Unit I was detected by PG&E and reported to the NRC. Based upon that

information and additional information contained in NRC Reports (Inspec-

tionReports)Nos. 50-275/81-29 and 50-323/81-18, the Comission on

November 19, 1981 issued an Order suspending the Diablo Canyon Unit I

license to load fuel and conduct tests at up to 5% of rated power, pending

the satisfactory completion of the actions (an independent design verifi-
,

cation program) specified in attachment 1 to that Order. CLI-80-30,

14 ND.C 950, 951 (1981). That Independent Design Verification Program

(IDVP), having been approved by the NRC Staff, is proceeding with Teledyne

Engineering Services acting as the principal independent company conducting
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the review. In the course of the IDVP, which is divided into Phase 1 and

Phase 2, the quality assurance and quality control areas will be investi-

gated by the independent reviewer. Phase 1, which is scheduled ti be
1

finished later this year, must be completed prior to any reinstatement of

the low power license. During Phase 1, independent reviewers will investi-

gate, among other areas, the pre-1978 quality assurance and quality

control aspects involved in the seismic design of Diablo Canyon. In

Phase 2 quality assurance and quality control will be investigated without

limitation to the seismic design area or time frame. In accordance with

the Comission's November 19, 1981 Order, both Joint Intervenors and

Governor Brown, through counsel and expert consultants, have been allowad

to comment on the verification program prior to the Comission's approval

of the program and during the course of its implementation. Id. at 956-957.

Concurrently with the above actions by the Comission, Joint Inter-

venors and Governor Brown are pursuing an appeal of the Licensing Board's

PID, briefs having been filed on September 2, 1981. Additionally, on

September 17, 1981 both Joint Intervenors and Governor Brown filed a

Request for a Stay of the effectiveness of the Licensing Board's PID on

low power pending completion of the appeal as to that decision. Although

oral argument was held on November 20, 1981, no decision has been made

regarding the issuance of the requested stay as a consequence of the

Comission's November 19th Order. In an Order dated September 14, 1981,

however, the Appeal Board indicated that it should receive three business

day: notice prior to the reactor going critical so that the Appeal Board

could take action pursuant to the stay request if necessary. September 14,

Order at 4.
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On June 8, 1982 the San Luis Obispo Mothers for Peace, Scenic Shore-

line Preservation Conferences Inc., Ecology Action Club, Sandra Silver,

Gordon Silver, Elizabeth Apfelberg, and John J. Forster (Joint Intervenors)

filed with the Atomic Safety and Licensing Appeal Board " Joint Intervenors'

Motion to Reopen the Record". Joint Intervenors' Motion requested that

the Appeal Board revoke the Diablo Canyon low power operating license,

vacate the Licensing Board's conclusions in its July 17, 1981 (PID) as

to quality assurance, and reopen the record to consider the quality

assurance and quality control issues.

In response to Joint Intervenors' Motion and the answers of Staff

and PG&E opposing that motion, the Appeal Board on July 16, 1982 certi-.

fied to the Comission under 10 C.F.R. 2.785(d) the following questions:

Did the Commission intend its November 1981 order
suspending the low-power license for Diablo Canyon,
Unit 1, and establishing an independent verifica-
tion program to deprive the appropriate adjudica-
tory boards of jurisdiction to consider a motion
to reopen the record based on the QA/QC questions
regarding Diablo Canyon?

If not, does the Comission now wish to relieve
the adjudicatory boards of jurisdiction with
regard to the QA/QC issues at Diablo Canyon?

If the Comission has not divested, and does
not intend to divest, the adjudicatory boards
of jurisdiction over the QA/QC issues at Diablo
Canyon what, if any, instructions does the
Comission have with regard to timing or other
matters raised by the motion to reopen?

Pacific Gas and Electric Company (Diablo Canyon Nuclear Plant, Units 1

and 2), ALAB-681, Slip Opinion at 7 (July 16, 1982).

Subsequently, Governor Brcwn filed the Motion which is the subject

of this response.
.
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III. DISCUSSION

A. Granting Governor Brown's Motion To Reopen Is Inappropriate
At This Time

The standards for determining whether to reopen a closed recoid are

well established. The standard for reopening the record is whether the

motion is timely presented and addresses a significant safety or environ-

mental issue. Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear

Power Station, ALAB-138, 6 AEC 520, 523 (1973). Governor Brown argues

that the issue confronted by the Appeal Board's consideration of Joint

Intervenor's Motion is different because it involved the low power license

as opposed to the instant motion which involves PG&E's application for a

full power license.1/ This distinction between a low power license and

PG&E's application for a full power license is not significant since the

Comission's Order of November 19, 1981 makes clear that the Comission

was dealing with PG&E's operating license application. The Commission

made clear that the new information was contrary to statements made in

PG&E's operating license application and " indicated that violations of

NRC's regulations in 10 C.F.R. Part 50, Appendix B have occurred."2_/

Governor Brown's Motion is grounded on information which has been gathered

as a result of the IDVP established by the Comission_/ and t,a the BNL3

Report. This information (Joint Intervenor's Motion along with the attached

a

1/ Governor Brown's Motion at 8. '
.

-2/ Pacific Gas and Electric Company (Diablo Canyon, Units 1 and 2),
tLI-81-30, 14 NRC 950, 951 (1981). -

3f Joint Intervenor's Motion at 4-6 and the attached Hubbard Affidavit.
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affidavit, and the R. F. Reedy Report except for the BNL ReportN)isthe

same information which fomed the cornerstone of Joint Intervenor's

Motion to Reopen the record in the low power proceeding.N Although the

information in the BNL Report was not gathered during the conduct of the

IDVP, it was developed under contract to the Staff to aid in its efforts

to review and assess the error (s) in the seismic design of equipment and

piping in the containment annulus of Diablo Canyon Unit I detected by

PG&EinlateSeptemberof1981.N More importantly the results of the

BNL Report are being explicitly addressed by Teledyne Engineering Services

inthecontextoftheIDVP.E Toward this end, a meeting was held on

July 27, 1982 at Brookhaven National Laboratory which Governor Brown's-

counsel and technical representative attended.U Consequently, it'is

difficult to understand Governor Brown's statements suggesting that its

motion is not " covered by" or "affected by" the ongoing IDVP nor does

the IDVP in any way reach the merits of their motion.E That argument

is unpersuasive since a careful examination of the record shows that

~4/ Independent Seismic Evaluation of the Diablo Canyon Unit 1 Contain-
ment Annulus Structure and Selected Piping Systems prepared by
brookhaven National Laboratory (BNL Report), See, Board Notification
82-67 (July 8, 1982).

j 5/ Id.; Governor Brown's Motion at 4.

6]' Board Notification 82,67 (July 8,1982), BNL Report at 2.
y Board Notification 82-67 (July 8,1982), Denton Letter to Teledyne

Engineering Services, dated July 1, 1982.

8] Heeting Transcript at 3-8, .10 (July 27,1982).*

9] Governor Brown's Motion at 3, 4,10.

1
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all of the information that forms the foundatior, of Governor Brown's

Motion to Reopen is indeed being addressed by the IDVP.

While the Staff takes no position at this time as to whether PG&E

has satisfactorily treated the identified problems (since no conclusion

can be expected until completion of the IDVP), the allegations contained

in Governor Brown's Motion to Reopen appear to meet the standard for

reopening a closed record. Given the unique posture of this proceeding,

however, it does not necessarily follow that the Licensing Board would

be warranted in reopening the record now for a further hearing on the

new information.

In its Order of November 19, 1981, pursuant to 10 C.F.R. 55 2.202 .

and 50.100, the Commission suspended PG&E's license to load fuel a6d

conduct tests up to 5% rated power and ordered that the suspension was

to remain in effect until PG&E had conducted a verification program to

thesatisfactionoftheNRC.E This independent design verification

program ordered by the Commission, as amplified by Denton's letter of

to PG&E,E s investigating the very matters which lieNovember 19, 1981 i

at the heart of Governor Brown's Motion to Reopen. E This investigative

program calls for detailed monitoring by the NRC in that it requires PG&E

to provide'to the NRC a semi-monthly report on the second and fourth

Friday of each month, en all of the ongoing reanalyses efforts and design

a

'10/ Pacific Gas and Electric Company (Diablo Canyon, Units 1 and 2),
-

CL1-81-30, 14 NRC 950, 951 (1981).

-11/ Letter from Harold R. Denton, Director Office of Nuclear Reactor |Regulation to Mr. Malcolm Forbush Vice President General Counsel, '

PG&E, dated November 19, 1981.
|

R/ Diablo Canyon, CLI-81-30, 14 NRC 950, Attachment 1 (1981).
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verification programs being conducted by and for PG&E.El Moreover, !

the Comission made clear that the NRC may impose additional require-

ments prior to fuel loading necessary to protect health and safety based

upon its review of the program or any information provided by PG&E in

the semi-monthly reports.El Lastly, the Comission has provided, within

the framework of the IDVP an opportunity for Governor Brown and Joint

Intervenors to provide coments and input related to the IDVP concerning

selection of the independent reviews, the scope of the program, and its

findingsastheprogramprogresses.El Counsel for both the Governor and

Joint Intervenors, as well as an expert for Governor Brown have had the

opportunity and have taken advantage of that opportunity to comrcent on

the IDVP as it has proceeded.El Based on the foregoing, it does not

appear, nor has Governor Brown shown, that the conduct of further hearings

at this time by the Licensing Board will add anything of significance in

resolving the concerns which form the grounds for Governor Brown's Motion.

In Public Service Company of Indiana (Marble Hill Nuclear Generating

Station, Units 1 and 2), CLI-80-10, 11 NRC 438 (1980) the Commission

-13/ Id. at 957. Moreover, contrary to Governor Bron's assertion that
tTie IDVP is limited to a discrete time period, tb IDVP will be
looking at service related contracts before and after June 1978
concerning the design process and development of safety-related
structures, systems and components. Denton Letter to Furbush
at 2-3 (November 19,1981).

1A/ Diablo Canyon, CLI-81'30, 14 NRC 950, 958 (1981).

15/ Id. at 956-957; Denton Letter to Furbush at 4 (November 19,1981).

-16/ See e.g., Meeting Transcript at 143-147 (March 25, 1982); Letter
from Herbert H. Brown, Attorney fcr Governor Brown to Harold Denton,
Director, Nuclear Reactor Regulation, U.S.N.R.C. transmitting
comments concerning the IDVP, dated August 2, 1982.

.
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discussed whether, as a result of an enforcenent action involved in that

request for a hearing, a hearing should be granted as a matter of discretion.

The Commission stated:

The Director's order makes very clear-and the
licensee admits-that construction practices at
Marble Hill site have failed to meet applicable
standards in a number of respects. The NRC Staff
is continuing its investigation of these practices
and the Director and the Commission will review
all of the steps proposed by the licensee to'

correct the deficiencies. Although SAS asserts ,
that a hearing is necessary to develop "as com-
plete a factual record as possible for the
assessment of the extent to which they have been
and can be repaired and mitigated," SAS does not
state specifically what additional facts might
be uncovered by a public hearing that have or
have not been and will not be by pending investi-
gations.

-

-

Id. at 443. The Staff recognizes that this case involved a request for

'a hearing in an enforcement action, while Governor Brown is requesting

to reopen a licensing' action. Nevertheless, the case does recognize

that in circumstances not entirely dissimilar to the present case, the

Conmission has concluded that a hearing may serve no useful purpose.

Further, in the present case the Governor's and Joint Intervenors'

participation in the Conmission's investigation supports the course

of action proposed by the Staff. In a very recent decision Cincinnati

Gas and Electric Company, et al. (Wm. H. Zimmer Nuclear Power Station,
.

Unit No. 1), CLI-82-20, Slip Opinion (July 30,1982), the Commission

considered whether the Licensing Board properly exercised its sua sponte
'

tuthority in granting a motion to reopen the hearing record to consider

eight contentions related to quality assurance, which the Board and Staff
'

characterized as serious, while there is an ongoing NRC investigation
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into the quality assurance matters underlying those contentions. The

Comission concluded that the Board had insufficient justification sup-

porting its order reopening the hearing record. Order at 3. Although

the Zimer case involved an untimely mation alc,ng with staff recognition

and a Board ruling that the standards for reopening were not met, the

case does suggest that where there is an ongoing NRC investigation and

monitoring of the very matters underlying the motion to reopen, the

Comission considers such circumstances to be a significant factor in

determining whether a hearing would be useful.

It should also be recognized that, even if the Licensing Board

were to consider the issues raised in Governor Brown's Motion, the

appropriate remedy at the conclusion of any hearing, if it was deter-

mined that the quality assurance and quality control problems had not

been adequately addressed, would be to deny the Applicant the requested

license until the deficiencies had been adequately addressed. The

Commission is involved in a program specifically to investigate whether

anydeficienciesexist.E That process is not complete. Given the

Comission mandated IDVP and the Staff's integral role in that program,

it does not appear that diverting Staff resources to deal with a hearing,

on the same matters involved in the IDVP, would be an effective use of

those resources at this time. With respect to the Board's and parties'

efficient use of time and r,esources, moreover, it would be more rational

to await the outcome of the IDVP than to begin hearings whose ending

would be open because of the IDVP. Consequently, there does not appear

17] Diablo Canyon, CLI-81-30, 14 NRC S50, 951 and Attachment 1 (1981).

|
1
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to be anything meaningful to be gained by having a reopened hearing run-

ning concurrently with the Commission's investigatory proceeding already

in place, which may well resolve Governor Brown's concerns and in which

they already have the opportunity to participate.

Because of the highly unusual posture of this case as outlined

above, the Staff believes it is a sound and supportable conclusion

that, even though the standards for reopening a closed record may be

met, it would be appropriate to decline to eopen at this time to

conduct further hearings on the issues raised in Governor Brown's Motion

to Reopen. It would be pure speculation at this point in time as to

whether the IDVP would result in a situation where further hearings

would serve some useful purpose. For the above reasons the Staff Grges

the Licensing Board to deny the present motion to reopen the record,

without prejudice to any party refiling a later motion to reopen based

on matters involved in the IDVP.

B. Governor Brown's Motion to Reopen Should Not be Granted At This
Time Because Of The Appeal Board's Action in ALAB-681

The Staff submits that the Appeal Board's action on July 16,19828/1

has placed certain questions before the Commission for detennination

which are inextricably bound to the Licensing Board's resolution of

Governor Brown's Motion to Reopen the full power proce ding to take

evidence on quality assurarice and quality control at Diablo Canyon.
1

-18/ Pacific Gas and Electric Company (Diablo Canyon Nuclear Plant,.

Units 1 and 2), ALAB-681 (July 16, 1982).
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Governor Brown argues that the Appeal Board's Memorandum and Certifica-

tion to the Comission of July 16, 1982 concerned PG&E's low power

license and thus is a matter different from PG&E's application for a

full power license, which is the subject of the instant Mot' ion.El

Furthermore, Governor Brown .attemts to distinguish the action taken

by the Appeal Board as being unrelated to the relief requested here

by arguing that it was being requested to revoke a license that the

Commissionhadsuspended.El An examination of the Appeal Board action

and its reasons for taking that action demonstrate that Governor Brown's

argument is to no avail. The Staff observes that the Appeal Board was

not faced solely with a request to revoke a license that the Commission

had suspended but it was also faced with a motion to reopen the record -

of the low power proceeding to consider matters of quality assurance and

quality control which are the subject of the IDVP.El More importantly,

however, the Appeal Board has phrased each of its certified questions

for which it seeks Commission guidance, in terms of " adjudicatory

boards"2_2/ and not the Appeal Board (see page 4, supra). This phrasing
'

represented a clear recognition on the part of the Appeal Board that the

matters raised by Joint Intervenors' Motion to reopen were related to the
o

H / Governor Brown's Motion at 4, 7-8.

20/ Id..at 8. '

H/ ALAB-681, Slip Opinion at 2-3 (July 16, 1982).

22/ Id. at 7.

.
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full power license proceeding as evidenced by one of the primary reasons

the Appeal Board gave for its certification. As the Appeal Board stated:

We believe certification of these questions to
the Commission is warranted for several rear.ons.
First, although the joint intervenors motion is
aimed at the Licensing Board's low-power decision
and its underlying record, a similar motion may
well be filed with regard to the Licensing Board's
full-power decision which is expected to be
issued. Therefore, because the issue is likely
to arise again in this proceeding, deciding the
jurisdictional questions now may ultimately save
considerable Commission resources and avoid delay
in the licensing process for the Diablo Canyon
facility.2_3/

Thus the Appeal Board anticipated the very motion which now confronts

this Board. It is clear that the Appeal Board does not share Governor

Brown's perception that the issues it faces are unrelated to the matters

this Board confronts as a result of Governor Brown's Motion to Reopen.

It should also be recognized, however, that the record for low power

license will form a part of the record for the Licensing Board's decision

on the full power license.b

g / Id. at 7, 8.

s -24/ See, 10 C.F.R. @ 50.47(c); Also, in the statement of considerations
accompanying the amendment to Section 50.57 providing for authoriza-
tion, by atomic safety and licensing boards, of low-power testing
and operation, the Comission stated:

"The intent of the proposed amendment to
6 50.57 is to provide explicitly for early
consideration of' facility testing in the
event of a contested hearing on the issuance
of a license for full power operation."
36 F.R. 8861 (May 14, 1971).

Furthermore, regardless of the merits of this argument, this Board
would not in any event issue a license.

.

i
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Finally Governor Brown argues that the IDVP is not a part of the

formal record of the full power licensing proceeFding thus unless this

Board grants the instant motion or reopens the record on its own motion,

"any full power license issued by the Board would, as a matter of law,

be arbitrary and capricious . . ." (emphasis supplied). E l Assuming,

however, that the argument concerns the Board's issuance of a decision

authorizing the issuance of a license, this argument is without merit.

This Board could issue a PID concerning a full power license which resolves

all matters in controversy and makes that decision contingent on the

resolution of thost matters that are the subject.of the IDVP. Such a

course of action is clearly not extraordinary and it preserves the parties

rights to file a later motion to reopen based on the matters involved in

the IDVP.

O
IV. CONCLUSION

Governor Brown's Motion to Reopen the record of the full power

license proceeding to consider evidence on quality assurance should

not be granted at this time because the circumstances of this case

do not now warrant such relief. Moreover, although the standards for

reopening a closed record may be met in Governor Brown's Motion to

Reopen, a reopened hearing-at this time and under the particular

circumstsnces of this case, would serve no useful-purpose. Based

on the foregoing reasons, the Staff urges the Licensing Board to deny

Governor Brown's Motion to Reopen in its entirety, without prejudice

!
-

25/ Governor Brown's Motion at 2, 3.
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to a refiling a motion based on matters involved in the IDVP, and to

forward the motion to the Commission for its consideration together with

the questions certified to it by the Appeal Board on July 16, 1982.

Alternatively, the Board should, as the Appeal Board has done, hold

Governor Brown's Motion to reopen in abeyance pending the Comm'. sion's

determination of the certified questions.

Resp -tfully submitted,.

&
Donald F. Hassell
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 23rd day of August, 1982 -

,
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