UNITED STATES OF AMERICA

BEFCRE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of
Louisiana Energy Services Docket No. 70-3070

(Claiborne Enrichment Center)

AFFIDAVIT COF ARJUN MAKHIJANI

1) My name is Arjun Makhijani. I am President of the
Institute for Energy and Environmental Research. 1 am an expert
in the fields of nuclear engineering and atmospheric protection
in relation to the stratospheric ozone layer. A statement of my
professional qualifications is attached.

2) I am familiar with the proposed design of the Claiborne
Enrichment Facility in Homer, Louisiana.

3) I assisted in the preparation of Citizens Against Nuclear
Trash’s Contention T, "CEC Design Relies on Use of Illegal CFC."
The factual statements in that contention and its basis are true
and correct to the best of my knowledge. If Contention T is
admitted to this proceeding, I intend to testify on CANT’s behalf
regarding the the illegality of CFC-11 as a referigerant for the
centrifuges at the Claiborne Enrichment Center.

4) 1 also assisted in the preparation of Citizens Against
Nuclear Trash’s Contention W, "The DEIS Is Inadequate Because It
Fails to Address the Impacts, Costs, and Benefits of Ultimate
Disposal of DUF6 Tails, or the Cumulative and Generic Impacts of
DUF6é Tails Disposal." The factual statements in that contention
and its basis are true and correct to the best of my knowledge.
If Contention W is admitted to this proceeding, I intend to
testify on CANT’s behalf regarding the inadegquacy of the DEIS’
discussion of LES’ plans for disposing of DUF6, and the potential
adverse environmental impacts of DUFé conversion to U308 and
long-term disposal.
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Subscribed and sworn to before me this /7 day of January, 1994.
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@ é INSTITUTE FOR ENERGY ANC
ENVIRONMENTAL RESEARCH
washington. 0.C. office:

6935 Laurel Avenue
Takoma Park, MD 20912

Phone: (301) 270-5500
FAX (301) 270-3029

ARJUN MAKHLJANI

Education:

Ph.D. (Engineering - dissertation area: controlled nuclear fusion), University of
California, Berkeley, 1972.

M.S. (Electrical Engineering - thesis area: ionospheric wave propagation),
Washington State University, Pullman, Washington, 1967.

Bachelor of Engineering (Electrical) University of Bombay, Bombay, India, 1965.

Current Positions:

President, Institute for Energy and Environmental Research, Takoma Park,
Maryland.

U.S. EPA Science Advisory Board, Radiation Advisory Committee

U.S. EPA National Advisory Council for Environmental Policy and Technology
(NACEPT)

Professional Societies:
American Association for the Advancement of Science
Institute of Electrical and Electronics Engineers
American Geophysical Union
American Institute of Physics

Awards:

The John Bartlow Martin Award for Public Interest Magazine Journalism of the
Medill School of Journalism, Northwestern University, 1989, with Robert
Alvarez.

European office; Wilheim Bilum-Str 1214 6300 Heweiberg, Germany el (011.49) 622147670, Fax (011491 6221476715
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Consulting Experience, 1975-Present

Consultant on a wide variety of issues relating to technical and economic analyses of
portions of the nuclear fuel cvcle; alternative energy sources; electric utility rates and
investment planning; energy conservation; analysis of energy use in agriculture; energy
policy for the U.S. and for the Third World.

Among the institutions to which I am or have been a consuitant (since 1989 through
[EER) are:

Congressional Office of Technology Assessment

Native Americans for a Clean Eavironment

Lawrence Berkeley Laboratory

Tennessee Valley Authority

International Physicians for the Prevention of Nuclear War
Lower Colorado River Authority

Ford Foundation

United Nations University

Federation of Rocky Mountain States

Edison Electric Institute

Food and Agriculture Organization of the United Nations
International Labour Office of the United Nations

United Nations Environment Programme

United Nations Center on Transnational Corporations
Environmental Policy Institute

Economic and Social Commission for Asia and the Paaific
United Nations Development Programme

National Association of Atomic Veterans

The law firm of Waite, Schneider, Bayless and Chesley

Other Employment

{084-88: Associate Professor, Capitol College, Laurel, Maryland.

1983-84: Assistant Professor, Capitol College, Laurel, Maryland.

1977-79: Visiting Professor, National Institute of Bank Management, Bombay, India.
Principal responsibility was the evaluation of the Institute’s extensive pilot rural
development programme.

1972-74: Project Specialist, Ford Foundation Energy Policy Project. Responsibilities
included research and writing on the technical and economic aspects of energy
conservation and supply in the U.S.; analysis of Third World rural eunergy
problems; preparation of requests for proposals; evaluation of proposals; and
ibe management of grants made by the Project to other institutions.
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1969-70: Assistant Electrical Engineer, Kaiser Engineers, Qakland California.
Responsibilities included the design and checking of the electrical aspects of
mineral industries such as cement plants, and plants for processing mineral ores
such as lead and uranium ores. Pioneered the use of the desk top computer at
Kaiser Engineers for the use of electrical design calculations.

Professional Reports and Publications

"Further Comparison of Spread-F and Backscatter Sounder Measurements,” with G.L.
Hower, Journal of Geophysical Research, vol 74, no. 14, July 1, 1969; p. 3723.

"Multiple Mirror Confinement of Plasmas,” with B. Grant Logan and others, Physical
Review Letters, vol. 28, 1972; p. 144,

An Assessment of Energy and Materials Utilization in the US.A., with AJ. Lichtenberg,
University of California Electronics Research Laboratory, Berkeley, 1971. Also
published as "Energy and Well Being" in Environment, June 1972.

"Plasma Confinement in Multiple Mirror Systems: Theory," with AJ. Lichtenberg and
others, Physics of Fluids, vol. 17, 1974; p. 1291.

One of several co-authors of the final report of the Ford Foundation Energy Policy Project,
A Time to Choose: America’s Energy Future, Ballinger, Cambridge, 1974,

Energy and Agriculture in the Third World, with Alan Poole, Ballinger, Cambridge, 1975.

Investment Planning in the Energy Sector, with Ed Kahn and others, Lawrence Berkeley
Laboratory, Berkeley, 1976.

Energy Policy for the Rural Third World, International Institute for Environment and
Development, London, 1976.

"Energy Policy for Rural India.” Economic and Political Weekly, vol. XI1, Special Number,
Bombay, 1977.

"Solar Energy for the Rural Third Worid," Builetin of the Atomic Scientists, Chicago, May
1977.

Some Questions of Method in the Tennessee Valley Authority Rate Study, report to the
Tennessee Valley Authority, Chattanooga, 1978.

The Economics and Sociology of Alternative Energy Sources, Economic and Social
Commission for Asia and the Pacific, 1979.

“An Evaluation of the January 1982 TVA Review of Load Growth and Capacity," report
submitted to the meeting of the Board of Directors of the Tennessee Valley
Authority, Knoxville, February 17, 1982.

Energy Use ia the Post-Harvest Component of the Food Systems in Ivory Coast and
Nicaragua, Food and Agniculture Organization of the United Nations, Rome,
1982.
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Oil Prices and the Crises of Debt and Unemployment: Methodological and Structural
Aspects, International Labour Office of the United Nations, Final Draft Report,
Geneva, April 1983.

The Irradiation of Personnel at Operation Crossroads, with David Albright, International
Radiation Research and Training Institute, Washington, D.C., May 1983.

Heat, High Water, and Rock Instability at Hanford, with Kathleen M. Tucker, and with an
Appendix by Donald E. White, Health and Energy Institute, Washington, D.C,,
February 1985.

Target: Japan - The Decision to Bomb Hiroshima and Nagasaki, with John Kelly,
translated into Japanese by Hajimei Seki, and published under the title Why
Japan? by Kyoikusha, Tokyo, September 1985.

Experimental Irradiation of Air Force Personnel During Operation Redwing - 1956,
Environmental Policy Institute, Washington, D.C., November 1985.

"Restructuring the International Monetary System,” with Robert S. Browne, World Policy
Journal, New York, Winter, 1985-86.

Deadly Crop in the Tank Farm: An Assessment of the Management of High-Level
Radioactive Wastes in the Savannah River Plant Tank Farm Based on Official
Documents, with Robert Alvarez and Brent Blackwelder, Environmental Policy
Institute, Washington, D.C., July 1986.

‘Relative Wages and Productivity in International Competition,” 1987 College Industry
Conference Proceedings, American Society for Engineering Education,
Washington, D.C., February 1987.

An Assessment of the Energy Recovery Aspect of the Proposed Mass Burn Facility at
Preston, Connecticut, Institute for Energy and Environmental Research,
Takoma Park, Maryland 20912, March 1987.

Evading the Deadly Issues: Corporate Mismanagement of America’s Nuclear Weapons
Production, with Robert Alvarez and Brent Blackwelder, Environmental Policy
Institute, Washington, D.C., September, 1987.

Release Estimates of Radioactive and Non-Radioactive Materiais to the Environment by
the Feed Materials Production Center, 1951-85, Institute for Energy and
Environmental Research, July 1988.

“The Hidden Nuclear Legacy”, (with Robert Alvarez) Technology Review, Cambridge,
Mass., August/September 1988,

Saving Our Skins: Technical Potential and Policies for the Elimination of Ozone-Depleting
Chlorine Compounds, with Annie Makhijani and Amanda Bickel,
Environmental Policy Institute and Institute for Energy and Environmental
Research, Washington, D.C., September 1988.

Reducing Ozone-Depleting Chlorine and Bromine Accumulations in the Stratosphere: A
Critique of the US. Environmental Protection Agency’s Analysis and
Recommendations, with Annie Makhijani and Amanda Bickel, Institute for
Energy and Environmental Research and Environmental Policy
Institute /Friends of the Earth, Takoma Park, April 1989.
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Reducing the Risks: Policies for the Management of Highly Radioactive Nuclear Waste,
Institute for Energy and Environmental Research, Takoma Park, May 1989.

Managing Municipal Solid Wastes in Montgomery County, Prepared for the Sugarloaf
Citizens Association, May 1990

To Reprocess or Not to Reprocess: The Purex Question - A Preliminary Assessment of
Alternatives for the Management of N-Reactor Irradiated Fuel at the U.S.
Department of Energy’s Hanford Nuclear Weapons Production Facility, (with
Scott Saleska) July 1990.

The Sources of Risk of Explosions in High Level Waste Storage Tanks at U.S. Department
of Energy Sites, (with S. Saleska & M. Ospina), Presented to the American
Chenical Society, August 1990.

Bhopal Tragedy's Health Effects: A Review of Methyl Isocyanate Toxicity, (with P.S.
Mehta, A.S. Mehta, & S.J. Mehta), JAMA, December 1990.

Radioactive Heaven and Earth: The Health and Environmental Effects of Nuclear
Weapons Testing In, On, and Above the Earth, (co-author with many others),
Apex Press, New York, 1991.

High Level Dollars Low-Level Sense: A Critigue of Present Policy for the Management of
Long-Lived Radioactive Waste and Discussion of an Alternative Approach (co-
author Scott Saleska), Apex Press, New York, 1992.

From Global Capitalism to Economic Justice: An Inquiry into the Elimination of Systemic
Poverty, Violence and Environmental Destruction in the World Economy, Apex
Press, New York, 1992.

Plutonium: Deadly Gold of the Nuclear Age (with IPPNW) International Physicians Press,
Cambridge, 1992.

Mending the Ozone Hole: The Causes and Consequences of Stratospheric Ozone
Depletion and Policies for Restoration and Protection of the Ozone Layer (co-
author Kevin Gurney) Report, 1992

Languages: English, French, Hindi, Sindhi, and Marathi.
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82

[FRL-4810-7]

Proteztion of Stratospheric Ozone

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of final rulemaking

suMMARY: With this action, EPA is
smending the schedule for the phaseout
of nzone-depleting chemicals that is
specified in section 604 of the Clean Air
Act, ss amended in 1990 {the Act). This
action responds to several petitions and
comments submitted by environmental
organizations and industry groups
seeking an accelerated phaseout of
nzone-depleting substances. as
authorized ander section 606 of the Act
Toduy's action also establishes
regulations implementing the
amendments, sdjustments end decisions
adorted by the Parties to the Montraal
Protacui on Substances that Daplete the
(Gzone Layer at their Novernber 1992
mesting. In this sction, EPA adds
methy] bromide to the list of class |
substances, in response 1o new scientific
information, a petition submitted under
section 602 of the Act, and the decision
of the Protocol Parties to clessify methyl
bromide as s controlled substance with
an ozone-depleting potential (CDP) of
0.7. EPA is also adding
hydrobromefivorocarbens (HBFCs) to
the list of class | substances. In addition,
in accordance with trade provisions in
Articie 4 of the Montzeal Protocol, EPA
is bann'm? specified trade between the
U.S. and foreign states not party 10, nor
complying with the Protocol, Finally,
this regulation modifies several
recordkeeping and reporting
requirements to streamline the reporting
burdsn, and facilitate compliance.
EFFECTIVE DATE: The effective date of
this rule is January 1, 1954, except that
appendix A of subpant A of 40 CFR pant
#2, sections E. & G. (the addition of
Msthyl bromide and the HBFCs to the
list of class | substances) is efective
December 10, 1893 and § 82.4(d) is
effective January 10, 1994. See the
SUPPLEMENTARY INFORMATION section of
this document for reesons why a 30 day
notice is neither necessary nor
Bppropriste.
ADDRESSES: Matcrials relevant to the
rulemaking are contained in Air Docket
Ne. A-82-13 at: U.S. Eavironmental
Protaction Agency, 401 M Street, SW.,
Washington, DC 20460. The public
docket room is loceted in room M-1500,

Materials may be inspected from 8:30
a.m. until noen and trom 1:30 p.m. until
3:30 p.m. Monday through Friday. A
ressonabie fee may be cherged by EPA
for copying docket materials,
Information on this rulemaking can also
be obtained from the Stratospheric
Protection Information Hotline at 1~
800~-256~1098.

FOR FUKTMER INFORMATION CONTACT: The
Stratospheric Protection Information
Hotline at 1-800-296-1056 or Peter
Voigt, U.S. EPA, Stratospheric
Protection Divistan, Office of
Atmospheric Programs, Office of Aur
and Radiation, 6205], 401 M Street. SW.,
Washingten, DC 20460, (202) 233-5185.

SUPPLEMENTARY INFORMATION:

Additional Information on the Effective
Date

The effective date of this rule is
january 1, 1894 Methy] bromide and
the HBFCs are added to the list of class
I substances as of the date of
publicetion. Section 602(d) of the Clean
Air Act specifies that extension of the
phaseout schedule for 8 newly listed
substance may not extend the date for
termination of production for any class
1 substance to a date mare than 7 years
after January 1 of the vear after the year
in which the substance is added to the
list of class I substances, EPA believes
Congress intended the sevan ysars to be
tolled from no later than the date of
publication of the listing, and that 30
days notice before the listing becomes
effective for this purpose is neither
neces nor ropriate.

Etheve:pthhe time between
publication and January 1, 1994 is
sufficient for industry 1o comply with
the annual production and consumption
limits beginning January 1, 1964. The
Agency believes this is 8 reasonable
aemount of notice for this kind of
regulation. Compliance with the annual

reduction period controls necessitates

ess advance notice than regulations for
which compliance is measured over a
shorter period. Also, since title V1
controls of production and consumption
are implemented on an ennual basis,
implementation on January 1, 1994 is
necessary 1o avoid delaying the
implementation of control until January
1,1985, EPA believes that the
environments! benefits associated with
the 1994 controls warran! this actien.
Moreover, the A{;oncy notes that 1994
restrictions on class | substances (other
than methyl bromide) are necessary for
compliance with the Montreal Protocol.
Other reguletory provisions in this rule
&re tied to the production end
consumption phaseout. {The class 11

much later). Finally, EPA has taken
steps to provide notice of this final
action to the reguleted industry upon
signature of the rule and priorte

ublication. For these reasons, EFA

elieves that the amount of time
provided before the rule hecomes
effective is reesonsble.

EPA notes that the general
mﬁuirement under 5 U.S.C. 533(d} {the
Administretive Procedure Act), that
publication or service of a substantive
rule be made not less than 30 days
before its effective date does not apply
here. Section 307{d}{(1) of the Clean Air
Act specifically appiies o regulations
under title V of the Cisan Air Act and
provides that “[tihe provisions of
secticns 553 through 557 and sectioa
706 of title V1 shali not, except as
expressly provided in this subsection,
apply to actions 1o which this
subsection appiies.” Nowhere does
subsection 307{d) expressly provide that
section 5523(d) of title V applies. Even if
section 553(d) were to epply, EPA

believes that, for the ressons describod

above, there is good cause under section
553(d)(3] of titls V to provide less than
30 days notice following publication.
The contents of today's preamble are
listed in the fcllowing cutline:
L. Background
1. Accelorated Phoseout of Class | Controlled
Substances
A. Summary of Proposal
B. Comments on Proposal
C. Final Schedule
2. Legai Authority
1. Accrierated Phaseout of Class T
Controlled Substances
A, Statutory Authority
B. Copenhagen Amendmeauts to the
Maontzeal Protocol
C. CAA Potitions
1. NRDC/FOE/EDF
2. CFC Alliaoce Petition
3. fEER Petitiop
4 EPA's Proposed Action
$. Response to IEER Petition
8. Today's Fina! Aztion
IV, Addition of Methv] Bromide to List of :
Class | Substances and Phasecut ]
Schedule
A Summary
B. Legai Autbority
1. CAA Legal Authority
2. Public Comments on Legal Issues
(.. Background
1. Initial ldentification of Risks of Methy]
romide
2. Petition 1o List
3. Montreal Protoce] Actions
4. Damestic Regulatory Action
L. Teday's Final Action
1 Summary
2. Detision to List
3. Scientific Issues Relsted to Methyd
Bromide
8. Faster Format:on of HOBr
b HBr Bronching
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d. Netural and Man-made Emissions
¢ Summary of ODP Discusslon
4. Uses and Substitutes for Methyl Bromide
8. The NAPIAP Study
b. Comments
¢. Soil Fumigation
d. Commodity Fumigation
a. Structural Fumigation
5. Analysis of Costs and Benwfits
6. Group Assignment aud Bassline Year
7 lotenim Reductions ar 4 Phaseout
Scoaedule
8. Labeling
9 Essential Uses
Additionsl of HydrobromoQuarocarbons
{(HBFCs) to the List of Class | Substances
and to the Phaseout Schedule
Vi Trade Restrictions
A. Description of Proposed and Final
Reguirements
B. Response to Major Comments
C Legal Authority
D). Definitigns
E Foreign iatn not Party to the Protocol
VH. Changesgn Definition of Production
A. DefinitiBn of Production
1. Transfofmation
u. Changeslo Treatmert of Trapsformation
b Meoordkesping and Reporting Changes
Relative to Transformetion
2, Destruction
& Ellmination of Coincidental Unavoidable
Byproducts Provision
b. Destruction—Background
¢ Definition of Destruction/Change in
Definition of Production
d. Troatment of Destruction
¢ Response to Major Comments
{ Degroe of Exemption/Credit Afforded for
Deastruction
& Standards for Destruction
n. Comments on Reporung and
Recordkeeping Associated with
Destruction
3 Spills
B Imports
. lnternational Issues
1. Exports
2. Traunsfers of Producticn Rights Between
Nations
D lusignificant Quantities
1. insignificant Quantities of Substances
Other then Methyl Bromide
2. lusignificant Production of Methyl
Bromide
VI Other lssues
A. Definition of linporter
B. Trackiog Essential Uses
C Additiop of HCFCs to the EPCRA
Section 313 List
D. Environmental Impact Statement
E Recvcled and Used Controlled
Substances
F. Transhipments
G. Publication of the Regulatory Text
IX Changes from the Proposal and Current
Frogram
X lmpact of Final Action
Al Additicnal Information
A Executive Order 12866
B Regulatory Flexxbiiity Act
C. Paporwork Reduction Act

1. Background

A brosd scientific consensus bes

<

the stratospheric ozone layer will lead
to incressed penetration of barmful UV-
B radiation to the earth's surface,
resulting in potential damage to human
heelth and J:e envirenment. The risks
from ozone depletion include increases
in skin cancer and cataracts,
suppression of the human immune
response system, damage 1o crops and
aqustic organisms, increased formation
02 ground-level smog, and accelerated
weathering of outdoor plastics.

Several national and international
assessments have been conducted over
the past years and provide useful
summaries of the information
suppaorting the linkage between
emissions of certain chlorine and
bromine-conteining substances,
depletion of the earth's protective ozone
layer, and damage to humen health and
the environment. See for example,
“Assessing the Risks of Stratospheric
Ozone" EPA (1985); “Scientific
Assessment of Ozone Depletion”™ WMO/
UNEP (1989 and 1991}; “"Henlth and
Envirenmental Effects of Ozone
Depletion” UNEP (1989 and 1991), end
“Methyl Bromide: Its Atmospheric
Science, Technology, and Economics.”

While considerable uncertainties
r~main in fully understanding the
complex reactions that occur in the
stmosphere that cause depletion of the
ozone layer, scientific research has
made remarkable progress since 1874 in
understanding the atmospheric
processes that lesd to depletion of the
ozone layer both in the polar regions
and globally. In response to the growing
body of evidence that links
chlorofluerocarbons (CFCs) and other
chlorinated and bromineted compounds
to ozone depletion, the international
community reached agreement in 1987
on a landmark treaty

The Montreal Protocol on Substances
that Deplete the Ozone Layer (Mon*real
Protocol) initially called for e fifty
percent reduction in CFC production
and consumption by the year 1998 and
s freeze in halon production and
consumption. When originally
negotiated in 1987, it had been signed
by 23 nations and the European
Community.

In the six years since its initiation, the
Protocol has evolved rapidly in
response to new scientfic and
t clogy developments As new
evidence was developed suggesting thst
the risk of ozone depletion from CFCs
and sther compounds wes grester than
had previously been thought, nations of
the world responded by strengthening
the Protocol in 1990 and egein in
1992.

As the treaty currently stands, the

nations. Instead of a reduction of 50%
in CFCs by 1998, the Protocol now calls
for a phaseout in 1996 with the possible
exception for critical uses, In the case of
halons, the Protocol calls for their
phaseout by the end of 1983. In addition
to the originelly controlled compounds,
additional compounds were added first
in 1990 when methyl chloroform and
carbon tetrachloride were added by the
Parties and scheduled for phaseout. The
phaseout date for both of these
compounds is now 1996, In addition, et
their meeting in 1992, the Parties
adopted an amendment calling for
controls and the eventual phaseout of
HCFCs and a freeze on production and
consumption of methyl bromide (except
quarantine and preshipment uses)

The accelersted phaseout and
expanded scope of compounds covered
by the Montreal Protocol were in
response to a series of reports from the
scientific community stating that czone
depletion in Antarctica appears to be
directly the result of increased
concentrations of man-made chlorinated
and brominated compounds, that the
potential exists for more significant
depletion in the Arctic region, and that
mid-latitude concentrations of azone
have aiso been reduced over the past
decade or so. A more detailed
description of recent scientific evidence
is included in EPA’'s March notice of
proposed rulemaking (NPRM) (March
15, 1993, 58 FR 15014).

The most recent scientific reports on
ozone depletion were completed after
the publication of the March proposal
and show that czone values over mid-
latitudes have been substantially lower
in the winter of 1992 and spring of 1893
than had been previously recorded for
these times of the year. On April 23,
1993, a paper by Gleason et al. was
gubhshad in Science and included data

om the Total Ozone Mapping
Spectrometer (TOMS) instrument on-
board the Nimbus 7 satellite which
showed that globel ozone levels were 2-
3% lower than any previous year for
these months and 4% lower than
normal. Ozone levels for the northern
mid-latitudes were about 10% lower
than historical averages for this time of
the year for this region and appear to
heve continued at these low levels
through the early part of the summer
While the precise cause of these low
ozone values cannot yet be determipe-d,
it may well prove that they are the result
of the indirect effects from the eruption
of Mt. Pinstubo in June 1981 These
effects could result from the injection of
aeroscl particles into the stratosphere
which provide surfeces for sccelerated
depietion of czone by chlorine or
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stratospheric temperatures and,
therefore, lead to faster reactions
iovoiving chlorinated and brorminated
species resulting in more depletion
Investigations continua into berter
defining the exact role of the sullur
particies from the voleang in the recent
increase in depietion

J1. Accelerated Phasecit of Class 1
Contrulled Substances
A Summary of Proposal

EPA censidered severs] schedules in
the March 18 proposal to accelarate the
phasenut of class 1 controlled
substances, The Agency had receivad
prior to the proposal two petitions to
sccelerate the phaseout, as well as
several industry comments on thase
petitions, submitted under section 608
of the Clean Air Act Amendments.
These twao petitions Jaid out
recommended schedules to complete
the phaseout sooner than the year 2000,
the dute required under section 504 of
the Clean Air Act. The Alliance for a
Responsible CFC Policy (the Alliance)
petitioned the Agency to complets the
phasecut by 1996, allowing for a limited
volume of CFC production until 2000 to
service existiog refrigerator and air-
conditioning systems. The Alliance
suggested a cut of 50 percent of 1986
production levels for 1993, with
subsequant cuts to 40 percent and 25
percent in 1594 end 1985, respectively,
The Nawural Resources Defense Council,
the Friends of the Earth, and the
Environmental Defense Fund (NRDC/
FOEJEDF) requested more drastic
recductions in 1992, 1993 and 1994 ol 40
percent, 25 percent and 15 percent,
respectively, with » compiete phaseout
Ly the end of 1994 foz CFCs.
environmental groups also requested
that the production of halons and
carbon tetrachlocide stop as of 1902,
with @ 50 percent of baseline cut for
methyl chloroform ta 1992, and its
compiets phaseout by 1993

In November of 1992, the Parties to
the Montreal Protocol met and agreed to
a set of "adjustments”, or changes to the
phasecut schedules for the existing
contzolied substances. The Parties
agreed to phase out all CFCs by 1086,
allowing for production and
consumption of 25 percent of baseline
Jevel in 1954 and 1995. The Parties also
agreed to cut carbon tetrachloride ta 15
percant ohf:uohno levels ;yn 1995, end
to complete its phaseout by 1996,
Methyl chloroform was to be eliminated
by 1996 also, with & cut to 50 ut
of baseline in 1994 and 1995, m,
Parties agreed to phase out the
production of ha!
In order to facilitate these

s by the end of 1992,
expedited

raduction schadules, the Parties also
established criteria for exempting
essential uses from the producticn
phasesut

In response to the two petitions and
the agreement reached by the Parties in
Coperhagen, the Agency propesed in
the March 18 NPRM to cut CFC
preduction and consumption 10 23
percent of baseline in 1994, with a
subsequent cut to 15 percent by 1995,
The Agency sed to phase out CFCs
by 1896, with no production extending
beyond that date to service exisﬁni
equipment, a5 had been requested by
the Allience, but discussed criteria
established under the Montrea} Protoce.,
for granting essential use exemptions.
Since the publication of the March 18
NPRM, the Agency cams to believe that
the 15 percent leval it bad proposed for
1985 wonld be too stringent for the
sectors that rely on CFCs. Although CFC
use has dropped significantly cver the
last few years, a reduction to 15 percent
of basaline levels for CFCs in 1985
could hurt certain sectors, where
alternatives are not yet feasible (eg.
metered dose inhalers, passibly
household refrigerators), or whers CFCs
are required for servicing equipment
with long useful lifetimes such s the
sutomaebile eir conditioner and comfost
cooling sectars. Since retrofits for
existing equipment are still being
evaluated and tested for several large
use sectors, the Agency believed that the
pnmud level of 15 percent in 1895
could deleteriously affect consumers
and these user groups. EPA asked for
comuments at the ic hearing on
changm?‘:::dim limit to 25 percent
and pub. 8 separate notice
reguesting comment on this isswe (58 FR
25793, April 28, 1993).

After its regulation was
initially si by the EPA
Administratar, DuPont announced its
intent to phase cut its production of
CFCs by the end of 1994. Since DuPont
has historically been sllocated ahout
half of all allowances (based on the 1986
base year), its decision to stop
production s year shead of the schedule
proposed by EPA has potentiathy
sigmi fieant consequences. EPA also
requested comments at the public
bearing on the possinle tnplications of
%ﬂf'l action on sectors requiriog

With respect to class I substances
other than CPCs, the Agency proposed
to phase out production of carbon
tetrachloride end methyl chloreform by
January 1, 1996 also, with interim
reductions of 50 percent and 15 percent
of baseline for carbon in
1994 and 1995, end 50 percent and 30

percent of baseline cuts for methyl
chiarafonn for those years.

B. Comments on Proposal

EPA received eight comments
supporting the proposed accelerated
schedule with the modified 1995 limit
of 25% baseline production and
consumpticn. These commenters,
primarily CFC and metby! chloroform
users, believed the proposed schedule
feasible, and that many were on the way
to completing the phassout. However,
saveral of these companies warned that
any further accelerztion would
jeopard. ce phaseout plans and would
possibly force ine use of unsafe
substitutes. Many agreed that the United
States must adhare to the international
phaseout dates set in the Montreal
Protocol, but that it should not
unilaterally expedite the phaseout,

Twoe environmental groups objected
to the proposed scheduling, both
arguing that a faster accelerated
schedule was possible and that CFC
production should cease as of January 1,
1895. One cummenter cited DuPont's
and the Eurcpean Community's
announcements o stop production as of
that date as proof that such a phaseout
is possible. Both commenters believa
that methyl chlorofarm could be phased
out in 1995, and that carbon
tetrachloride could be phased out by
January 1, 1994,

In addition, EPA received several
comments on the issue of Dupont’s
decision not to produce CFCs in 1995.
Several major industry groups stated
that full preduction of the 25 percent
allowance is critical fo the smooth
transition out of CFCs and that without
this quantity available in 1945 severe
shortages are likely to exist and
significant economic hardship to
consumers and equipment owners is
likely to resuit. One commenter
opposed any Agency action on this
issue, suggesting that DuPont’s decision
is better for the environment. DuPount in
its comments reiterated that it believes
that demand will drop off to such a
degree in 1945 that its allocation will
niot be necessary, but that if the cy
believes that production of the full 25
percent of baseline levals for 1995 is
necessary it would not object if the
Agency were to take action to facilitate
this production.

Based on its current view of the
marketplace, EPA expects that almost
all major uses of CFCs in new
equipment will have shifted by Janvary
1. 1995, with the possible exception of
metered dose inhalers and some lines of
home Thus, the major
souree of demand for CFCe in 1008 will
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be to service existing refrigeration and
air-conditioning equipment

Ta reduce future demand by those
sectors, EPA has initiated 8 nus uf
activities to implement its manda
rerycling and recovery end disposal
rules, to mininuzs leaks fom
equipment, and to encourage retrofits
and replacements of existing air-
conditioning and refrigeration systems
However, in the absence of a drop-in
refrigerant to service existing CFC-12
vehicles, the Agency has determined
that the Protocol allowable production
and consumption 6f 25% in 1895 is
necessary 10 minimize economic
disruption and to facilitate & smoother
transition out of CPCs on the accelerated
schedule adopted today. Furthermore,
as explained below in the section on
essential uses, FPA denied several such
applications gelated to servicing air
conditioning &nd refrigeration
equipment on the assumption that steps
will be takenrto ensure that full
production of CFCs is permitted in 1994
and 1995 to provide afdmnnal supplies
buyond 1995 in order to minimize the
costs of the phasecut to vehicle and
equipment owners. As @ result, the
rulemaking contains the legaliy
permissible 25 percent allowable
production level in 1995 and the
Agency intends to follow-up on the
iesue to ensure that this level of
production is made available
C. Final Schedule

In today's rule, the Agency has
finalized the following scheduls for the
accelerated phaseout of the class I,
groups | through V controlled
substances. This is the schedule
originally proposed in the March 18
notics, with the exception of the 25
percent level for CFCs in 1985, which is
the level on which the Agency
reguested comment in its April 28,
19087, Fedaral Register Notice

FINAL SCHEDULE FOR CLASS | Con-
TROLLED SUBSTANCES, GROUPS |,
i, 1, IV anO V

[Percent Allowable of Baseline Production and

Consumnption)

Year Carbon Meth
(s | CFCs |\ ing [ toma- | HEEW
gin- (Gw (Growp chio- fonom
ning t 1t ride (Group
Jan. 1] (Group V)
1) W)
1904 25 ¢] 50 50
1998 25 0 15 30
1696 0 [+ 0 0
The Agency has decided on this

eccelerated schedule for seversl reasons.
First, with one exception discussed

below, this is the scheduls that the
Parties agreed to in Copenhagen in
November of 1892, The Unitsd States
aeread to this schedule at that time, and
believe that the schedule sppropristely
reflects the fastest technological and
economically feasible reduction
scheduls. The United States, as well es
the majority of the Partiss, believes that
& 1996 pheseout is possible, but that an
earlier phaseout would exceed
technaological capabilities and result in
excessive economic costs, Without
international commitment to a phaseout
date, this unilateral ection by the Unitad
States to phase out earlier would pose
significant costs, but would yield few
benefits, It is true that despite the
agreed-to 1996 phaseout, the European
Community and several other countries
party to the Protocol have decided to
phase out of the class | chemicals ona
year earlier (i.e., January 1, 1995).
However, EPA understands that the
European Community and other
countries pursuing an earlier phaseout
are not as dependent on CFCs for
refrigeration end air-conditioning as the
United States. Consequently, the
financial cost of such a phaseout by the
European Community is not nearly as
great as it would be for the United Stetes
(see cost implications below). EPA
believes that the schedule set in
C()J)enhagen is sufficient to allow an
ordarly transition out of class |
chemicals without significantly further
degrading the ozone layer. However,
EPA believes that a faster schedule for
the reduction in 1995 of methy)
chloroform in the United States is both
technically and economically feasible
and environmentally desirable. As a
result, EPA proposed and is today
finalizing the proposed reduction to 30
percent of baseline levels for this
compound compared to the 50 percent
reduction required by the Montrea}
Protocol for 1695,

Recent analysis indicates that
substantial costs to U.S. industry and
consumers would occur if the U.S. were
to accelerate further the phaseout for
CFCs to 1995, rather than 1996, Much
of this cost would fall on consumers and
equipment owners in the refrigeration
and air-conditioning sector. Unlike
other sectors, such as solvents and foam
blowing, the switch to slternatives has
been complicated by the search for
refrigerants that could be used to service
existing equipment end would not
diminish the efficiency and capacity of
existing equipment, and by the search
ior reﬁ‘i‘rum-compltiblo ubricating
oils. Although alternatives have been
developed for new equipment, the issue
of servicing existing equipment with

useful Lifetimes well exceeding the 1945
phaseout is substantisliy more
complicated. In many cases, owners of
existing squipment must make
modifications to sccommedste possibla
alternztives. This problem is 3
comptlicated by the large amount of air-
conditioning end refrigeration
equipment in existence. EPA and
industry estimstes that over 100 millien
mobile air-conditioners currently
require CFC~12 es & refrigerant. Some
percentage of these will need to be
retrofitted if CFC-12 is not available
past the phaseout. Although refrigerant
recycling and recovery at dispesal sites
will supply this sector some CFC-12
past 1955, the required volume of
refrigerant will excesd the supply of
recycied CFC-~12, even with 1665
production at 25% of baseline. (EPA
could not allow production at greater
than 25% level, goweven because the
Protocal esteblishes the level of 25% for
1965))

For stationary refrigeration sectors,
EPA estimates that more than 67,000
CFC chillers, as well as 7,000 industrial
process chillers are currently operating
in the United States. This equipment
has a useful life of 30 years or longer
Although owners are beginning to
retrofit and replace these chillers, the
pace of these activities has been slow,
and it is not clear that there will be
sufficient recycled refrigerant past 1995
Retrofits are available, but costs vary
significantly by sector and even within
sectors by type of equipment.

The Agen%‘;abad'grogowd in its
March 18 NPRM to limit production and
consumption to only 15 percent of
baseline in 1995, However, EPA
requested comment on whether the less
strinﬁ:nt reduction to 25 percent
baseline would be more appropriate (58
FR 25793). In today's final action, EPA
is allowing the 25 percent baseline
production to be consistent with the

rovisions of the Copenhagen agreement
Ey the Parties, and because consumers
and equipment owners would face
significant retrofit costs if production
levels were further reduced in 1995 The
need for full allowable preduction
under the Montreal Protocol in 1995 is
even more critical given the limi‘ed
essential uses likely to be granted under
the Montreal Protocol for production -
after that date.

EPA is limiting carbon tetrachloride
to 50 percent of baseline in 1994, with
8 subsequent cut to 15 percent of
baseline in 1995, and no production in
1996, consistent with the Protocol.
Environmentalists, in their comments
on the proposal, requested e carbon
tetrachloride phaseout date of January 1,
1994. In response the Aesncy helievac
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thet significant steps have been taken to
eliminate the use of this chemical for
both health and envircamental reasons
However, the ramaining uses are often
unigue applications for which the
industry continues to search for
substitutes, EPA believes that this
remaining 15 percent of production and
consumption for carbon tetrachloride is
necessery to assist Jhe industry in the
iransition 1o & complete phaseout.

EPA intends to limit methy}
chlorcform to 50 percent of baselins
allowances in 1994, and to further
reduce consumption and production of
this chemical to 30 percent of baseline
in 1595, w.'h a complete phaseout in
1956 also. Kovironmentalists
commented that EPA should phase out
this chermical in 1995. In respanse, EPA
belioves (hat the 1996 phaseout is more
apprepriate. This user sector has been
st.riected to more imumediate and drastic
refue o ons than the other major
€0 'ad substances over the last three
years, «nd to phase out one year earlier
than required undes the Montreal
Pratocol weald place an undus burden
on & sector thit involves many small
users uod has faced continually
changing reduction schedules. Despite
this, EPA 15 only ellowing produsction
and consumption egual to 30 percert of
bagselne, dus to the advancemests made
by the user sactor rather than the 50
percent allowed under the Protecel
EPA bulieves that this level s a feasible
one.

EPA performed & comprabensive
review of ail costs and benefits of the
phasvout of class | chemicals associated
with the yarious propesed schedules.
Howover, the quantification of benefits
is difficult. In the past, scientists have
generally underprodicted the extent of
ozone depletion caused by thess
chemicals. For this reason, scientists
and pelicymakers have relied more on
chlorioe loading calouletons as &
surrogsts for risk of ozene depletion
than predictions of ozone depletion.
Policymakers Liave sel a target
concentration of 2 parts per billioo
[3-pb} of clilorine &s the level that
existed prior to the Amarctic ozane
hole, ALl policies are dizected toward
reducing the chlorine levels and
micnkuizmg the langth of time that
concentretions excead 2 pph

EPA sxamined the impact op chloripe
levels under the schedules proposed by
the environmental groups and E‘;
industry as well as their suggested
schedules submitted in their comments
on the pro . Accarding to this
analysis, all three sched iles would
return chlorine concentrations o below
Z ppb st the same bme over the next 100
vears. As for “peak’’ concentrstions, the

environmental groups’ schedule limited
peak concentrauons to Little over 4.0
ppb by the turn of the century, with the
ropcentrations under the schedules
ennounced here also peaking at this
time, but at approximately 4.1 ppb. The
chlorine loadings for the industry
schedule rose to about 4.2 ppb, but
peeked at a later date than eitber the
final rule schedule or the
environmentalists' schedule. Under all
schedules, chlerine concentrations
would decrease from the peak level
several years after the * °5 phaseout
and again following the HCFC ban.
Although chlorine concentrations under
the environmentalists’ schedules do
peak at the lowest level of the chlorine
coneentrations of the three schedules,
EPA believes that the total volums of
additional chiorine loading from the
final rule schedule over tha earlier
phaseout of environmentalists’ schedule
is not significant, especially when
considered over the next century.

EPA calculated the benefits for the
various sccelerated schedules and
compared thoss benefits with thexr
corresponding costs through a more
traditional cost-benefi) analysis. In past
enalysis of the bepefits of reducing
produxction and consumption of ozone-
depleting chemicals, the Agency has
monetized many of the heaith and
environmental benefits (skin cancer and
cataract cases avotded, crop loss,
materials damage, etc.) due to the
protection of the ozone isyer. Social
costs reflect the expenses incurred from
the transition to alternatives.

The table below presents the costs
and benefits for the phaseout schedules
enalyzsd for the rulemaking.

INCREMENTAL COSTS AND BENEFTS
OF 1THE ACCELERATED CLasS |
PrASEOUTS OveEr THE 2000
PHASEOUT (METHYL BRCMIDE NOT
INCLUDED; COSTS AND BENEFITS
DISCOUNTED AT A 2% DISCOUNT

RATE)
{In Bilions of Dollars—Cumulative Costs:
1999-2075 In 1985 Dofiars)
Net
Scananc Bgo- Costs | bene-
fits
Finad rudo ... 48-189 7| 41-182
MRDC e | B8-221 29| z7-192
Alliance ¥ .......... 39152 1} 36-151

The “Allancy” s the Allance ‘o & He-
spansitie CFT Policy, 1 industry lobhy group
producess

and users t
ggm of these
The \able douss not refiect the large

number of uncertainties essociated with
such an anaiysis. The numerical value

of benefits varies depending oo the
essumed value of life, while costs reflect
social costs and not necessarily the
artua’ costs faced by companies.
However, despite these uncertainties,
the analysis does provide a range of net
benefits for the phaseout of class I
chemicals, and indicates that these net
incremental beaefits range from
approximately $37 to $192 billion. The
NRDC phaseout achieves the highest net
benefit under one set of benefit
assumptions, but the lowerend of its
net benefit ran ze is below the range for
both the Alliance and the final rule
schedule. This is because of the
relatively high cost of the NRDC
phaseout. {The Agency aralyznd the
reduction schedule suggested in NRDC's
response to the proposed rule. EPA's
analysis indicates that. althowsh costs
are lowered, the pet incremental
benefits are approximately the same as
thosa of the schedule praposed in their
petition.) Both the final rule schedule
and the Alliance schedule have similar
net benefits, but the upper range of the
benefits of the final rule schedule
exceeds the benelits range for the
Alliance schedule. For these reasons.
the Agency believes it appropriate to set
the reductian schedules as specified in
this final rule.

In performing this analysis, the
Apency exsmined the necessary
reductions to meet the production and
consumption targets of this rule. For
CFCs, the final rule schedule requires a
75% redaction in the 1980 baseline in
both 1994 and 1993. For the air-
conditioning end refrigeration sectors,
EPA assumes that there 15 full
implementation of recovery of
refrigerant at servicing and disposal.
Also, the Agency assumes that all new
equipment in these sectors contain such
alternatives as HFC-134a, HCFC-123,
ternary blends and ammonia, and that
high-afficiency purges have been
installed on half of the existing chillers
by the end of 1995.

For the foam sector in 7994 and 1995,
the Agency estimates that more than
23% of the rigid pelyurethane
boardstock market will have shifted to
product substitutes, and that the
remaining share of that sectar will shift
to HCFC substitutes. One commenter
did note that the aprﬁmca
manufacturers would not completely
shift to HCFPC replacements by the end
of 1993, as bad been noted in the
proposal. All other foams have shifted
to water blown foams or product
substitutes. With the exception of
appliance foam, EPA all uses of
CFCs in this sector will have been
eliminated by the end of 1997
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EPA expects thet both the solvent and
sterilant sectors will continue to use
engineering and housekeeping contrals
to limit use of CFCs and shift to
uiternstives or process changes,
Aguseous, semi-aguecus cleaning, and
“no clean” technologies continue to
penetrate the new equipment market,
while existing squipment adopts drop-
in replacements. Many of the aerosol
products have already moved to
alternative propellants and delivery
systems. EPA expects that all uses of
CFCs in these sectors will be eliminated
by the end of 1995,

By the beginning of 1896 all CFC use

sectors, except for certain essential uses,

will bave made the transition to
alternative chemicals and products.
Howsever, as noted earlier, existing air-
conditioning and refrigeration
equipment will require utilizing scme
combination rﬁaxﬂmng CFC
inventories, Maximum recycling and
recovery at disposal, retrofits, actions to
minimize leaks, and replecement of
oider, less energy efficient equipment.
The final rule schedule calls fora
50% reduction in 1989 baseline use of
methyl chloroform in 1994, with an

additicnal 20 percent reduction in 1385,

The Agency believes that this sector
may accomplish these reductions in
1094 through implementation of
engineering and housekeeping controls
in all solvent equipment, and by
industry beginning to use agusous
cleaning in cold cleaning and
conveyorized vapor degreasers. The
adhesives sector will continue
implementation of water-based
adhesives, and begin to use hot melts
and other solvent based adbesives,
while the coatings and inks sector will
continue to use powder coatings, and
ex&nnd use of water based Lonungs

‘he 1985 target of 30% of baseline
may be echieved by implementation of
additional elternative solvents in new
and existing cold cleaning,
conveyorized and open-top equipment.
In addition, methyl Pc:!l’orofoor?n serosol
producers and users will begin to adopt
petroleum distillates and water based
applications. The industry will
completely phase out of methyl
chioroform gy the full penetration of
these technologies by 1996 except
possibly for limited essential uses,

The schedule in today's final rule
m?uhm the complete phasaout of
helons by January 1, 1864 Indeed the
Agency understands that all
manufacturers in the United States will
soon have sto production of these
compounds. fire prevention
cemmunity has successfully completed
tha transition by g elternatives
8s well as minimizing the emission of

halons during training, and incressed
recveling through the recent
establishment of halon banks. EPA
commends the halon user sector for
their efforts in the elimination of their
usa of new, virgin halon, Efforts to
establish halon banks are now
underway and should provide adequate
supplies of recycled halons for ail
critical uses well into the future. The
cooperation of this industry and its
resolve to minimize emissions
represents a model for the remaining
sectors to achieve the same results.

In the March proposal, EPA also
discussed in detail the essential use
provision provided for in a decision
taken by the Parties to the Montreal
Protocol at their 1992 meeting in
Copenhagen. The proposal discussed
the critenia established by the Parties for
granting essential uses, noted that any
uses granted under domestic rules must
be consistent with actions teken by the
Parties, and stated that EPA would be
requesting essential use nominations
through separais Federal Register
announcements.

EPA has published two such
announcements in the past six manths.
The initial announcements dealt with
essential use nominations for halons for
1994 {58 FR 6788). Following that, EPA
tssued a second announcement (58 FR
29410) covering CFCs, carbon
tetrachloride, methyl chloroform, and
HBFCs for production in 1996.

In the case of halons, EPA received &
number of applications for essential
uses, but was able to cooperate with
each of the applicants to address their
short-term needs, and therefore the
United States did not nominate any
essential uses for halons for 1994,
Nominations were, however, submitted
by about a dozen other nations. As e
first step in the review process, these
nominations wers examined by the
halon committee of the Technology and
Economic Assessment Panel under the
Montreal Protocol. This panel
concluded that either ad;ucu
substitutes existed for each of these
applications or adequate supplies
existed in the halon bank, and therefore
recommended ageinst any additional
production in 1994 for helon essential
uses. This recommendation wes
unanimously su &t the Open-
Ended Working Group which met in
August 1993 in Geneva. The final
decision will be taken this year by the
Parties et their meeting in Thailand.

In the case of the other compounds,
EPA received approximeately twenty. In
evaluating whether additional
production would be needed in 19986,
one important consideration is whether
sdequate supplies will exist, either from

recycled or recovered sources or from
production allowed in 1995 or before,
that might be available for use in 1966
and beyond. To the extent that supplies
are available from any of these sources,
then the criteria of "'no available
supply” necessary for granting an
essential use would not be satisfied
The United States Government
reviewed these applications and
forwarded o the Protocol's Secretariat
nominations for production efter 1995
for use in: Metered dose inhalers and
other specified medical applications; 8
bonding agent for the Space Shuttle;
aerosol wasp killers; a limited use in a
specified bonding application and
specified polymer application; and a
general nomination for laboratory uses
under specified limitations, The United
States did not forward applications
submitted in the area of servicing
automobile air conditioners and
building chillers. These were rejected
because the government believed that hy
taking all economically feasible steps
including shifting to alternatives,
initiating retrofits, reducing emissions
and ptilizing 1994 and 1965
productions of CFCs, adequate supplies
would exist for servicing for 1996 and
for the same period beyond. However,
in putting forward its nominations, the
United States discussed its continued
concern about the potential costs if a
significant number of expensive retrofits
are required. It reserved the right in
future years to submit nomination in
areas other than those submitted for
1996, The decision by the Parties on
essential uses for , MCF, carbon
tetrachloride and HBFCs for 1696 will

be taken at the 1994 M cfthe
Parties, EPA will periodically inform
the public through Federal Register

notices of the schedule for future
essentia! use nominstions and the
outcome and decisions by the Parties of
past nominations,

D. Legal Authority

Section 606 of the Act provides the
Administrator with suthority to
accelerate the phaseout of ozone-
depleting substances. That section

suthorizes the Administrator to
promulgate tions that “establish a
schedule for p out the production

and consumption of class | end class I!
substances (or use of class I substancus)
thet is more stringent than set forth in
section 604 or 605, or both, if:
(1) Based on an assessment of credible
current scientific informetion (including
Montreal

any assessmeant under the

Protocol) harmful effects on
the stratos ¢ ozons layer associated
witheclasslorclassO s , the

Administrator determines thet more
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stringent suhedule may be neceseary 1
protect human health and the
eavironment 2painst such effects,

(2] Based on the availability of
substitutes for listed substances, ‘ha
Administrator datermines that such a
more stringent schedule is practicable,
teking into account tachnological
achievable, safety, and other releyart
fsctars. or

13) The Mantreal Protocol is mod:ified
to include & sctiedule to control or
reduce production, consumption, or use
ol sny substance more rapidly than the
apphicsble schedule under this title. In
making any detormination under
peragraphs (1) and (2), the
Administzator shall consider the status
of the period remaining under the
epplicable schodule under this titla

As explained sbove, section 606{a) of
the Act sets jorth the criteria on which
EPA is to base a decision 1o sccelerate
the phaseout schedule for ozons-
dﬂ;){ﬁlmg substances. The accelsrated

schedules established teday are justified
under hath sections 806(a)(1) (necessary
to protect human end the environment)
end 606(a){2) (tecknol ically feas:ble).

Recent scientific evidence, cluding

the latest of the Montreal Protocol
assessiaents, provide ample *'credihle
evidance of the need for er
reductions. As discussed above, the
lotest scientific evidence provided by
INASA, NOAA, and the UNEP
dssessment demonstrates that ozone
depletion is occurring at a far more
rapid rate than was thought 10 be the
case at the time of the enactment of the
1990 Clean Air Act Amendments. This
evidence clearly warrants an
acceleration of the phaseout schedule.
With respect 1o section 606(a)(2), the
substantial reductions in production of
class | substances highlight the progress
being made in shifting to alternstives.
Furthermore, the latest UNEP
Technolegy Assessment provides
adequate documentation of the
technological evailability of eccelerating
the phaseout of these chemicals,

Section 606(a)(3) also provides
euthority for im lementing the
sdjustinents 1o the Protoco] agreed to at
the Fourth Mesting of the Parties, j e,
the acceleration of the phaseouts of
CFCs, halons, carbon totrachloride, and
methyl chioroform. Unlike
emendments, adjustments do not need
to be ratified by a specified number of
Farties before they enter into force. The
adjustments entered into force on
September 22, 1993, prior to the
Promulgation of this phassout rule.
Thus, EPA believes that section
606{al(3) provides additional authority
for accelerating the phaseout of class |
substances at Jm time.

With respect to aniendments
approved by the Parties to the Proroccl
Lhat accelerste the phaseout of
substances listed under the CAA, such
as HCFCs, section 606(aj(3) provides
edditional authority for the acceleration
of their phaseout schedules srce the
amendments have been ratified by the
nucessary 20 Partias; ell that remains ic
the pessage of time befure the
smendments enter into force.

EPA also notes thet section 614(b) of
the CAA provides that in the case ofa
conflict betwoen title VI of the CAA and
the Protocol, the more stringent
provision shall govern. Thus, the Act
requires the Agency to establish
phasscut schedules at least as stringent
&5 the accelerated ones agread to by the
Parties. The phaseout schedyles that the
Agency is establishing today are at least
#s stringent gs those required by the
sdjustments to the Protacol, The final
phaseout dates that are required for all
Class I substances are the same gs those
in the new edjustments. The interim
reductions required for CFCs in 1994

and 1995, for methyj chloroform in
1994, and for carbon tetrachloride in
1995 are also identical to those
contained in the edjustments. The other
required interim reductions are mere
stringent than those contained in the
adjustments, These are being
established under the authority granted
in section 606(a) (1) and (2), as
oxrlamed in the NPRM (58 FR 15021~
22

EPA believes that an ecceleration of
the phaseout al:x be justified under
either par (1) or paragraph (2) of
section 60?(?)?5!“ that even U%PA
determines that an accelerated schedule
is warranted solely on an
assessment of credible scientific
information under paragraph (1), it can
take into account the evailability of
substitutes in determining the specific
accelerated schedule that it

promulgates.

EPA guiiovu that this view is
reasonable end supparted by both the
language and the legislative history of
the 1990 Clean Air Act Amendments,
The lest sentence of section 606(a)
su'ovldu that in n::mg any - .

etermination un aphs (1) an
{2), the Mminmnlmm cgnsidar the
status of the peri remaining under the
applicable ule under this title.
Implicit in the sentence is the notion
that EPA will consider both
environmental need and technological
achievability in making “any”
determination to accelerate the phaseout
schedule. On its face, the sentence
provides thet even when making a
decigion ecceleration
pursuant to paragraph (1), EPA is to

“consider the status of the period
remaining uader the applicable
schadule.” This connotes that EPA 1S 19
cousider the practicality of an
accelerated schedule, including the
availability of substitutes,

Even epart from the language at the
end of section 606(a), which was adgded
duriig the House-Senate Conference cx
the 1990 Clean Air Act Amendments,
EPA believes it has the authority to take
into sccount the technological
achievability of a specific schedule in
accelerating a phaseout schedule on the
basis of scientific findings. Congress
itself recognized the linkage between
the need to phase out the preduction
and consumption of ozone-deploting
chemicals 1o protect the environment
and human health and the availahility
of substitutes for those chemicals, Even
though Congress undesstood that any
delay in pbasing out czone-depleting
substances would delay a return to
normal ozene levels, Congress did not
require an immediate phaseout. Instead .
Congress established a schedule phasing
out the chemicals over a period of
several years to allow time for
substitutes to be developed and for
affected industries 10 8 just.

The Senate Environment and Public
Works Committes noted that the
“importance of accelerating the
phaseout schedule is reflected in the
estimate, presented by expert witnesses.
that a three to five year delay in the
pbaseout deadline translates into en
edditional 20 to 30 years of elevated
chlerine levels in the atmosphere. An
edditional 20 years of elevated chlorine
levels presents an unacceptable risk that
must be avoided if it is et all possible
to do 50." (S. Comm, Rep. No. 101-228
at 394). Furthermore, with respect to a
&r&visim concerning the phaseout of

Cs, the Corumittee Report stated
that it must be recognized “that the gosal
of eliminatirg the potent, lorg-lived
CFCs as rapi Ay as possible is, to some
extent, dependent on the near-term
availability of HCFCs as intermediate
substitutes * * * * (15 a 385) Thus, the
Senate clearly recognized that the
availability of substitutes had to be
taken into account in determining how
quickly CFCs could be phased out,
notwithstanding the environmental
benefits that would result from an even
more rapid phaseout,

Mareaver, in explaining the provision
of the Senate Committee Report
concerning the acceleration of the
E;useout schedule, which ived for

A to accelerate the ule if any of
three criteria substantially identical to
those in the Amendments were met, the
Committee stated that *[iln keeping
with the natioral nalice ~f atia . ..
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the production before the year 2000, to
the maximum extent practicable, the
Administrator is directed to determine
co less often than every 18 months
whether any of three conditions
requiring scceleration of the schedule
has been satisfied. ™ [S. Comm. Rep. No
101~228, Dec. 20, 1589, at 392,
emphasis added). The Committes’s use
of the terms, "as rapidly as possible”
and 1o the maximum extent
practicable,” demonstrates its
recognition of the role of considerations
other than strictly scientific ones in the
application of section 606(a).

In taking the availability of substitutes
into eccount, the Administrator may
consider the Riture potential for
substitutes, ss well as the cost of the
substitulgs, and edopt a phaseout
scheduly that will be technology-forcing
by induging the development of
substitutes on a more accelerated pace
than would otherwise have been the
case. This is confirmed by the same
Senate Committee Repart that indicated
& role for technological factors in the
establishment of a phaseout schedule
The rapont notes that 8 unilateral
accelerstion of the pheseout schedule by
the Administrator may be necessary “to
accelerate technological developments,”™
{Id. at 393),

EPA believes that the accelerated
phasecut schodules for class |
substances are fully justified and withia
its authoriy.

1L Accelerated Phaseou! of Class 11
Centrolled Substances

In today's final rule, EPA accelerates
the phaseout of production and
consumption of HCFC-22, HCFC-141b
and HCFC~142b, three relatively high
QDP-weighted HCFCs. The Agency
believes that this approach will meet the
requirements of the Copenhagen
Amendments, as wall as comply with
the requirements of the Clean Air Act.
Specifically, the Agency will ban the
production and consumption of HCPC-
141b as of January 1, 2003. The
production and consumption of HCFC~
142b and HOFC~22 will be frozen at
baselice levels in 2010, with & complete
phaseout of these chemicals by January
1, 2020. Production and consumption of
these chemicals between 2010 and 2020
can only be for the purpase of servicing
equipment manufactured priorto
January 1, 2010. Production and
consumption of the remaining HCFCs
will ba goun at baseline levels
begianing January 1, 2015, with ail uses
of virgin production of these meterials
banned except for use as a feedstock or

we n wofeulsprant ten anme linmrpe

The final category of HCFCs would be
phased out by January 1, 2030,

The Agency has not established a
baseline year or correspending levels for
these HCFCs at this time. EPA will
continue to monitor the production and
consumption of these chemicais to
determine the eppropriate baseline to
ensure that the requirements of the
Copenhagen Amendments and the
Clean Air Act are met, Althoudgh a
baseline level may be required in order
1o establish the appropriate freeze levels
in 2010 and 2015 as required under
section 605(d) of the Clean Air Act, the
A‘fency believes that acticn so far in
sdvance of these dates is nejther
necessary nor desirable.

A. Statutury Authority

Today's final nule accelerates the
phaseout of production and
consumption of specified HCFCs. The
revised schedule for phasing out these
compounds modifies the schedule
contained in section 6085 of the CAA,
which states: “{a) That effective January
1, 2015, it shall be unlawful for any
person to introduce into interstste
commerce or use any class II sul.stance
unless such substance—{1) has been
used, recovered, or recycled; (2) is used
and entirely consumed (except for trace
quantities) in the production of other
chemicals; or (3) is used as & refrigerant
in appliances prior to January 1, 2020,
and (b) that eﬁ';cﬁvo January 1, 2015, it
shall be unlawful for any person to
produce any class I substance in an
annual quantity greater than the
quantity of such substance produced by
such person during the baseline year,
Effective January 1, 2030, it shall be
unlawful for any person to produce any
class Il substance.”

The authority to accelerate the
phaseout of HCFCs is contained in
section 606 of the CAA. which h=s been
discussed sbove in the context of the
accelerated phaseout of class |
substances. As part of the petitions
submitted to the Agency under section
Gog :y; the CMMI both NRDCIMFOEIEDF
&nd the CFC Alliance
modified dates for thop;ohanout of
certain HCFCs. In addition, the Agency
received a third petition dealing with
class I substances submitted by the
Institute for Energy and Environmental
Ressarch (IEER). The Agency responded
to the first two sections in the March 18
proposal while the Agency’s response to
blk: IEER petition is discussed in detail

ow,

B. Copenhagen Amendments to the
Montreal Protocol

A4 tha Taneth Waation o0 Cambens)

1842, the Parties agreed to amend the
Protocol to include & control regime
restricting the consumption of HCFCs.
The measures adopted by the Parties
place an overall cap on consumption of
these compounds besed on their ozone-
depleted weights, and gradually reduce
the permissible amount allowed under
this cap. The regime also calls for a
phaseout of consumption in 2030. The
consumption cap for each of the
developed countries is equal to the sum
of 3.1 percent of the country's 1989
ODP-weighted consumption of CFCs in
Group 1 of Annex A and the ODP-
weighted level of HCFCs also consumed
in that year. The HCOFC restrictions are
to begin in 1995, assuming that the
Copenhagen Amendments have entered
into force by that date. The amendments
further call for a 35% reduction under
the cap in 2004, followed by a 65%
reduction in 2010, & 80% reduction in
2015, 8 89.5% reduction in1 2020, and a
total phaseout in 2030,

Under a separate Federal Register
notice (58 FR 40048), EPA has requested
the 1989 HCPC and CPC data it needs
to establish the exact level of the cap
that would be applicable to the United
States under the Protocol amendments.
Onice EPA has calculated the United
States’ baseline, the Agency shall
publish in the Federal Register the
consumption baseline for the purposes
of the Montreal Protocol.

C. CAA Petitions
1. NRDC/FOE/EDF

The NRDC/FOE/EDF petition
requested, among other things, that the
Agency eccelerate the phaseout of
certain HCFCs, with the earliest
phaseout dates ‘gropoud for those
compounds with the highest ODP.
Specifically, the petitioners requested
thet the production and consumption of
HCFC-22, HCFC~141b, and HCFC-142b
be prohibited from use in new
equipment by January 1, 2000. The
environmentalist would allow these
compounds to be available for an
edditional § years, until jJanuary 1, 20085,
to service existing equi; ment,

2. CFC Alliance Petition

The CFC Alliance Petition proposed
an scceleration of the same unds
identified in the NRDC/FOE/ED
petition, but requested different
phaseout dates. It ed a January 1,
2010 ban on the procduction and use of
HCFC-22, HCFC~141b, and HCFC-142b
in new equipment, with a total phaseout
of these com in 2020, The
petition submitted by the CFC Alliance

coene maraealle scnnarad in crmemants
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Appliance Manufacturers and the Air
Conditioning and Fefrigeration Institute.

3. [EER Petition

[EER alsc submitted a petition dated
April 23, 1992 that relates 10 the issue
u.”c ontrols on class IT substances, IEER
requested that EPA: (1) Reclassify
HCFC-22, HCFC-141b, HCFC-142b as
class | substances; (2) recalculate the
¢zane depletion potential of any
partially halogenated substance with an
atmaospheric Lifetime of six months or
more based on its peak contribution to
stmospheric chlorine relative to CFC~11
following an instantaneous release of
each; ang (3) survey all chlorine-
tantaining substances with an
etmospheric lifetime greater than one
month and list as ¢ class [I substance
any such compound that contributes
greater than three parts per trillion to
stmospheric chlorine.

The IEER petition argues that the use
of “steady state” ODPs are an
insppropriate basis for dealing with the
risks associated with various
compounds. The calculation of an ODP
is based on its contribution to ozons
depletion compared to that of CFC-11
over a period of roughly 200 years,
which is based on the Ien{v.h of time
that CFC-11 would contribute to ozone
deplstion. This is referred to as the
“steady state” ODP. Since the HCFCs
have a considerably shorter atmospheric
lifetime, their contribution to the risks
of ozone depletion occurs over a peried
of a fow years to several decades. &
period far shorter than that of CFC-11.
The IEER petition es that using the
“steady state” period of roughly 200
years for analyzing th+ imnact of the
HCFCs is inappror < x's ». 4 masks their
near-term impact el o stends that,
most important)s- =i, (40 risks of
ozone depleti . 4  greatest over ti.a
next decade ¢p «, + 5. straospheric
chlorine and bromine 1rvels are likely to
peak and then begin to decline, EPA
should alter its method of calculating
QDPs to that proposed by the petitioner
and list compounds es class [ or [
substances based on this modified
approach.

4. EPA’s Proposed Action

1o its proposal, EPA addressed both
the Copenhagen Amendments and the
issues raised in the NRDC/POE/EDF end
CFC Alliance petitions. The propesal
incorporated several key concepts
contained in these petitions, including
distinguishing among HCPCs based on
their ODP and phasing out use in new
equipment prior to use for servici
Exisung equipment. The proposal did
not explicitly follow the cs approach
edopted internationally u.ngor lgo

Copenbagen Amendments, but instead
contained specific timetables for the
phaseouts of each compound that EPA
expects will result in full compliance
with the phased reductions called for by
the Protocol Amendment,

The proposal set forth the following
schedule for HCFC reductions: by
January 1, 2003, all production and
consumption of HCFC-141b would be
eliminated; by January 1, 2010,
production and consumption of HCFC-
22 and HCFC-142b would be frozen at
baseline levels and virgin material could
anly be used only as 8 feedstock or as
a refrigerant in appliances manufactured
prior to January 1, 2010; by January 1,
2015, baseline production . nd
consumption ofdl other HCFCs would
be frozen and all uses of virgin

roduction of these materials would be

anned except for use as e feedstock or
es a refrigerant in appliances
manufsctured prior to January 1, 2020,
by January 1, 2020, producticn and
consumption of HCF(-22 and HCFC-
142b would be prohibited; and by
January 1, 2030, production and
consumption of all other HCFC
substances would be banned.

In this proposal, the Agenc
discussed at length the basis for
accelerating the phaseout of HCFCs to
respond to increased risks of ozone
depletion. It also described its raticnale
for rejecting the earlier phaseout dates
requested in the NRDC/FOE/EDF
petition. EPA’s rationale focused
primarily on the fact that alternatives to
many of the HCFCs have not yet been
developed to the point that the Agency
could determine that commercialization
would be feesible on a faster timetable.
The Agency views HCFCs as important
interim substitutes thet will allow for
the earliest ble phaseout of CFCs
and other Class I substances, However,
the Agency believes that the use of
HCFCs should be limited to only those
&y, ‘~ations where other
énvi. . mentally acceptable elternatives
do not axist. EPA has proposed
limitations under its section 612
rulemaking (Significant New
Alternatives Policy )to
implement this approach. 58 FR 28004
(May 12, 1993),

By distinguishing between HCFCs
based on their relative contributions to
ozone depletion, the Agency has also
sought to minimize risks associated
with the use of HCFCs. In particuler, the
early phaseout date for H&‘Glub was
proposed because its ODP is
substantially grester than any other of
the HCFCs. Similarly, in allowing until
2030 for the phaseout of HCFC~123 and
other HCFCs with very low ODPs, the
ARONCY'S Dronosed artinn seflartad o -

fact that these compounds will
contribute substantially Jess to the ricks
of ozone daplation.

The Agency's proposal also explaired
in detail the rationale behind
implementing a regulatory scheme that
differed in approach from that adopted
by the Protocol. The Agency explained
that the cap approach adopted in the
Protocol could create unworkable
administrative problems in allocating
allowances andp that its proposed regime
built on activities (e.g., HCFC
production and use plans) already well
underway and would be less disruptive
and provide greater certainty for
industries moving aggressively out of
class I substances.

Most importantly, (he proposal
exElained the basis for the Agency's
belief that its regulatory scheme would
ensure compliance with the United
States’ obligations under the Montreal
Protocol. Tge Agency presented
detailed, sector-by-sector, analysis of
likely uses of HCFCs and determined
that based on conservative assumptions,
total use within the United States uncer
its proposal would not exceed the limi.s
established in the Protocol.

5. Response to IEER Petition

While EPA’s March 18, 1993 proposal
on class I substances addresses many of
the issues raised in the [EER ~etition. -
the Agency did not txph‘cit!?' respond to
the petition in the context of that

roposal. In doing so here, the Agency
Eelieves it is important to address
directly the issues raised by IEER
concerning the listing of several HCFCs
as class I substances and the method of
calculating ODPs.

As discussed above, the [EER petition |
requested that the Agency shift its
methodology in calculating ODPs from
the “.teady state” calculations that have
traditionally been used by EPA under

the Clean Air Act and under the po

Montreal Protocol to s calculation based
on the ODP at the time of a compound's
peak cantribution to atmospheric
chlorine or bromine. The raticnale
behind this proposal is that an ODP
calculsted in this manner better
represents the risks of ozane depletion
associated with compounds that have
relatively short stmospheric lifetimes
and that this approach is particu larly

8 rropmu given that atmospheric

rE orine levels, and therefore health and
environmental risks, ae likely to peak
around the turn of the century, The
table below contains ODP calculations
for different periods of time that have
recently been published in the scient;fic
literature. It demonstrates the general
point made in the IEER petition that
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substantially higher over the short- than
over the longterm

Sei-EnpiricAL PoLaR OZONE
DEPLETION POTENTIALS

Time horizon (yrs )
10 20 100 | 500
HCFC-22 ... 017]| 014} 007 | COS
MCFC-141b ... | 045] D33} 013) OM
HCFC-1203 019} 008 D03 | 002
HCFC-1420 ... 016] C14] 008} 007

Source: Soiomon and Albritton (1992)

The Agenoy believes that the nead to
consider the short-term impacts of
HCFCs on ozone depletion is important
in its decisions to set various control
measures for controlled substances
required fop phaseout, The decision to
a-,raie«;ataczse ihasecut of Class Il
:~t;t-:sta.1r:usmn§to require a faster
phaseout of these HCFCs with a higher
ODP reflocts the Agency's response to
this concern, Indeed, EPA's modsling
analysis accounts for short term effects
Thus, this consideration supports the
Agency's decision to phase out HCFC-
141b before any other HCFC

While recognizing the importance of
short-term impacts on ozone depletion
in 118 regulatory decisions, the Agency
has decided not to modify the manner
in which it calculates ODPs for the
purposes of regulating compounds
under the CAA. The Agency believes it
has adequate authority to consider a
compound’s short-term impact in
shaping its regulatory policy without
such & change. For exsmple, in
calculating the risks associated with
different phaseout schedules and
interim reduction targets, the Agency's
analytical tools (e g., modeling of
chiorine and ozune depletion) take into
consideration both the near-term and
longerterm impacts associated with
each compound. Indeed publication of
an atmospheric lifetime and halogen
loading potential reveals these impacts,
when considered together with the
steady state ODP. The Agency has
authority under section 602 to add
substances to the class I and I Lists
based on their overall harm to the ozone
layer and under section 606 to
sccelerate the pheseout of class I
substances in the light of these impacts

The Agency believes thet changing
the calculation methodology for ODPs
as IEER suggests would conflict with the
Agency's gosls in protecting against
nzons depletion which reach bayond
sizmply reducing the near-term risks.
The Agency and the Montreal Protoco!
also have as an important goal restoring

onset of the Antarctic azone hale. To
achieve this goal, it is necessary to also
reduce the use of the compounds with
longer atmospheric lifetimes and very
high ODPs, including the CFCs and
carbon tetrachloride. To the extent that
the availability of HCFCs allows for the
accolersted phaseovt of CFCs, their use
contributes to this important objective
[For several important uses of CFCs,
HCFCs are currently the only available
alternatives.) Changing the method for
calculating ODPs could limit the
Agency's flexibility to allow continued
use of certain HCFCs as transitional
substitutes for the CFCs

Furthermore, the Agency hes decided
nct to modify its method for calculating
0ODPs because of two potentially
important inconsistencies that such a
change would create. First, the 0.2
threstold in section 602 for listing a
class I substance was specified by
Congress on the basis of a steady state
CDP, Since this level is fixed in the
CAA, shifting to short-term ODPs for
determining whether & compound
should be listed would produce
unintended results. While the Agency
always has the flexibility to add
substances to the class | list based on
significant contribution to ozanse
depletion, considering all relevant
information, the Agency believes the 0.2
mandatory listing threshold was
established with a stesdy-state ODP
concept in mind. Congress itself
#ssigned steady state ODPs in section
602, Table 1. While the Agency is
authorized to adjust the Table 1 OCPs
The numbers Congress assigned
indicates that the 0.2 threshold was
intended to represent a steady state
ODP, Furthermore, Congress explicitly
called on the Agency to use steady state
ODPs as the basis for evaluating impacts
instead of using chlorine loading
potentials, even though the concept of
chlovine loading was recognized at the
tims the legislation was adopted and
EPA is required to publish a
compound’s chlorine loading potential
under section 602(e).

Congress’ understanding that ODPs
are caloulated as a “steady state” is
clearly reflacted in the legislative
history, es is Congress's intent that
chiorine and bromine loading potentials
be published to allow analysis of
"future peaks and rates of increase or
decline,” See Senate Committee Report,
Report No. 101~228, 101st Cong,, 1st
Sess., st 388 (December 20, 1283)
(hereinafter “Senate Report”)

{('ODPs * * * reflect the relative
chronic ozone destruction * * * ofa
substance cfter neerly constant
emissions for a century.

contribution of different halocarbons to
the amount of chlorine in the
atmosphere over the next decade and
bevend.™).

The second reason the Ayency has
elected not to modify the way it
calculates ODPs is that section 602{e) of
the CAA requires that the ODPs used by
the Agency be coasistent with the
Montreal Protocol. The Agency,
therefore, believes the steady state
approach must be used to assign ODFs
under the CAA in order to be consistent
with the steady state approach used
under the Montrea! Protocol’s
Copenhagen Amendments, at least
when those Amendments to the
Protocol enter into force (likely
sometime in 1694). Even before the
Amendments enter into force, the
Agency believes it would be
inappropriate for EPA to adopt one set
of values now cnly to have to change
them within the next several months
when the Copanhagen Amendments
entered icto force for the United States

Short-termi ODPs were discussed as
part of the Scientific Assessment report
to the Montreal Protocol Parties an
therefore were before the Parties as an
option to be adopted. However, neither
the Scientific Assessment Panel nor the
Parties themselves recommended or
even considered any proposal to shift
the calculation of ODPs from a steady-
state to a short-term basis. Despite being
explicitly included in the Scientific
Assessment report the Parties rejected a
shift to short-term ODPs primarily
because they view as the objective of the
Protocol both the near-term reductiun of
risks and the longer-term return of the
atmosphere to pre-Antarctic ozone hole
conditions. A shift to short-term ODPs
might compromise the longer-term
objective

A brLieves, for the reasons
discus.ed above, that to adopt an
approach to ODPs that the Scientific
Assessment Panel and the Parties
rejected would be “inconsistent” with
the Montreal Protocol and therefore in
these circumstances in conflict with
section 602(e).

While EPA has rejected IEER's request
for modifying the way it defines an
calculates ODPs for assignment under
the CAA, the Agency notes that if it had
done so, very little would change in its
regulatory program. Of the three
compounds that [EER reguested be
shifted to class | status (HCFC~22,
-141b, -142b), only HCFC~141b would
appear to excoad 0.2 based on the 10~
20 year lifetimes calculated in the
scientific literature and based on the
calculations msde by [EER using its
“peak” spprosch. Thus, if the Agency
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HCEFC-141b and ellowed the full seven
ysars extension Ume permitted under
saction 602{¢d) Lased on what is
attainsble, it would require a phaseout
in 2002, culy ong year earlier than
today’s final action provides, The other
compounds (HUFC~22 and ~142b) have
shart-term ODPs below 0.2 based on the
caiculetion contsined in the scientific
litersture and therefore would not have
to be added to the class I list based on
the assigned ODP alone.

EPA also does not believe that the
sddition of these HCFCs to the class |
list can be justified independently on
the bacis that they “contribute
significantly” to ozone depletion. EPA
belivves that the use of these HCFC
compounds will aillow for the
accefera:ed phaseout of CFCs in several
important sectors and therefore
facilitatas rather than increeses
reduction in both ~hort-term and to a
greater axtent long-term risks of
deplstion,

5a final request in the IEER petition
involves a review of other partially
halogeneted substences to detarmine if
they con*ribute 1o czone daPluuon end
if they should be listed as class I1
eubstances. While EPA has not
conducted an exhoustive review of all
other halogenated compounds, it
belioves that the limited data svailable
for such bigh-volume chlorinsted
campounds as perchloroethylene and
methylene chloride support the view
that these compounds ﬁsvc very short
atmosphenc Lifetimes (e.g., much
shorter lifetims than aay of the HCFCs)
and therefore do not contribute in any
significant way to o2one depletion.
6. Today's Final Action

HCFC restrictions and the approach
included tn todav's final rule ﬁavo not
changed from those proposed by the
Agency in March, EP A receive
comrients rom several groups on
different aspects of its proposal. In
gruarel, these comments supponted the
perersl approech taken by lge Agency
in umplementing the Montreal Protocal's
restrictians on HCFCs. These comments
supportad the Agency's proposal to
phase out compounds on their
relative ODPs with the compounds with
higher ODPs phased out earlier than
those with lower ODPs. Comments also
genarally supported the decision to
phase out consumption in new
equipment prior to that for servicing
existing equipment. Comments strongly
epposed using aa allowance allocation
OF uction G more directly implement
the cap spprosch adopted in the
Frotocel.

Several commenters, however, argued
for earlier phaseovt dates for savers) of

tie HCFCs. These cammenters argued
that EPA’s propesal would aliow too
long 8 period for the use of HCFCs. For
example, these comments suggested that
HCFC~141b eould be phesed out earlier
in foam and HCFG~22 could be
eiminated et an eariier date in
refriperation applications. Qthar
comimenters argued that while
elterratives might be fessible by the
proposed dates, it was still too early to
tell if they would be and that the
Agency should build in additional
flexibility to allow - se to continue for

a longer period of time in the event
alternatives do not bacome available.
While EPA intends to monitor closely
the development of alternatives, it has
decided against either roquiring an
earlier phaseout date for these HCFCs or
allowing greater flexibility by extending
the dates. The Agency believes that
critical research into alternatives,
particularly for HCPC~141b in foam and
in limited solvent epplicstions and
HOFC-22 in refrigeration anc
airconditioning is currently on-going
and should result in the availability of
substitutes by the dates contained in the
HCFC phaseout schedule, While
promising alternatives for these
compounds are currently in early steges
of evaluation, contidongly more
product testing and energy efficiency
evaluations are required. Any
conclusions concerning earljer
availability or commercialization of
those alternatives would currently be
premature.

Issues related to HCFCs are also
uncergoing further review by the Parties
to the Protocol. A new scientific and
technical assessment of relevant issues
should be available in late 1994 and will
be used by the Parties in reviewing its
current HCFC limitations in 1995. EPA
believes thet any further actions
regarding HCFCs should swait the
outcome of that process.

Finally, in the proposed regulation, -
EPA restricted both the production and
consumption of the specific HOFC
compounds at specified dates. The
Agency received comments stating that
the Montreai Protocol provision on
HCFCs restricted only consumption of
HCFCs, defined in the Protocol as the
amount sroducod plus the amount
im soz‘.s minus the amount exported
and that EPA should similarly restrict
only consumption.

Section 602(c) of the Clean Air Act
requires that EPA restrict production
and consumption of class Ii substances
on the same schedule. Furthermore,
EPA belioves that, even if authorized by
the Act, it could not adopt final rules
rostricting only consumption without
reguesting rohl s eart m ot am (b

epproach since it would represent a
significant departure fom the proposal,
w.. ch deait with both production and
consumption.

Moreover, £PA notes that,
notwithsianding the production
phaseout, secticn 605(d}(2) of the CAA
allows for continued export of HCT' o to
developing countries that are Pasty to
the Protocol for their basic domestic
needs through 2040. While the section
provides a cap on the amount beyond
the baseline permitted for such experts.
as noted earlier, EPA is deferring for
now the establishment of any specific
baseline levels for HCFCs.

EPA proposed quarterly reporting of
all HCFC production and use in order to
monitor compliance with the Mozntreal
Protocol. Several commenters objected
to quarterly reporting, stating that such
reporting was ourdensome, However,
EFA continues to balieve that quanrterly
reporting is necessary, EPA has
developed an approach to limit HCFCs
by targeting for phaseout tke high ODP-
weighted HCFCs, By accelerating the
phaseout o 4CFC-141B, HCFC-1428
and HCFC-22, EPA believes it will moet
its obligations to the Montreal Protocol.
However, the Agency must receive
HCFC production and consumptic 2 deta
ti.e., imports and exports) quarterly to
ensure U.S. compliance. If it should
appear that the United States is to
exceed its limits, EPA may act to ensure
that compliance is mainteined.
Although there may be several
approaches that EPA may use to control
preduction and consumption under
these circumstances, it is likely that
EPA would resort to rulamahn& during
this period, including the use, i
necessary, of a direct or interim final
rule. For this reason, EPA will require
quarterly reporting of production
imports and exports of HCFCs. With this
data EPA can monitor national
consumption of these data. (EPA does
note that to date companies have always
significantly underproduced their
elloweble level),

Although the March 18 Notice stated
that EPA proposed to require use data,
the Agency will not require information
on use from the user sectors. EPA
believes that only data on preduction
imports and exports are required at this
time.

IV. Addition of Methyl Bromide to List
of Class I Substances end Fhaseout
Schedule

A. Summary

Based on recent scientific essess:nents
and the most recent actions by the
Parties to the Montreal Protacol, £PA
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Saection 6020} of the Clean Air At
addresses the itipact of the Protocol's
ODP cn EPA’s regulatory obligations.
Wher tha Protoco! enters into foree,
EPA must assign an COP “corsistent
with the Montreal Protocol.” Tha
commenter argued that a rangs of values
including the cae adopted by the
Protocol would be legally valid. The
Agency notes, howsver, that the Parties
to the Montreal Protacol expressly
considered adupting e range of values
for the ODP of methyl bromide and
ejectad this spproach. EPA believes
that adoption n} such a range would,
under thase circumstancas, be
incetisistent with their action.

The Protocol's Scientific Assessment
Update on methyl bromide also
considered a range of values (from .25
to 1.11) for tha ODP but affered in their
report @ single value for the ozone
deplating potential for methyl bromide,
Wg)ﬂe both the experts involved in the
assessmant pane! and the Parties to the
Protoco! recognize that the calculation
of ODPs for all controlled substances
involves some degres of uncertainty, the
Parties have nonetheless always
edopted a single value for sach specific
compound. This appreach has
historically been used because of the
need to use the “calculated Jevel” of
production and consumption for a
group of compounds, but has also been
sdopted in the cuse of methyl
chioroform and carbon tetrachloride,
which are single compounds in distinct
groups similar to methy! bromids.

Section 602(e) of the CAA also
provides single values for the ODP of
sach listed substance in Table 1 and
states that the Agency shall assign “a
numarical value representing the
substance’s ozone Ss letion potential.”
(Emphasis added) Scientific uncerainty
is inherent in assigning any ODP, and
EPA has concluded that scientific
uncertainty In the case of methyl
brumide does not warrant a different
approach 1o assigning ODP.,

o Parties to the Protocol will
recousider the ODP of methy) bromide
at their 1995 meeting based on an
update by the scientific assessment
panel and could et that time recommend
modification. Should such a changa
occur, EPA would also reconsider the
ODP assigned to methyl bromide under
the Clean Alr Act,

EPA’s legal obligation under section
602(e) to assign an ODP to methyl
bromide consistant with that specified
in the Montreal Protocol technically
will not arise unti] the Copenhagen
Amendmaents to the Montreal Protocol
euter into force. Those amendments are
to enier into force on January 1, 1994,

A A $had s nie.

ratified the amendments by that time,
Otherwise, the amendments will enter
into force 80 days after the twentieth
instrument of ratification is deposited
by a Party. As of September 1993, seven
Parties have depnsited their instruments
of ratification,

EPA aiso believes that the best
scientific evidence currently available
supperts assigning methyl bromide an
ODP of 0.7. This evidence is addressed
in the Scientific Assessment Panel's
updated assessinent report on methyl
bromide. The world's leading experts on
this issue prepared and peer reviewed
this report, and it represents the best
available scientific analysis for EPA
evaluation and a sound basis for FPA
action. A detailed discussion of the
scientific issues swrrounding methyl
bromide’s ODP is presented below.

Finally, EPA has also examtned
closely the scientific issues raised by the
MBWG and others in the comments and
addresses these concerns in detail
below. Based on this review and for the
reasons stated sbove, EPA bes rejected
the idea of using a range of value for the
ODP of methyl bromide.

The MBWG contends that EPA has
failed to demonstrate that methyl
bromide “centributes significantly to
harmful effects on the stretospheric
czone layer” under section 602(a).
Section 602{a) of the Clean Air Act
specifies that the Administrator shall
add 1o the class I list all substances
having an ODP of 0.2 or greater. Since
EPA has concluded that methy)
bromide's ODP exceeds this threshold,
spplication of the less objective
“contributes algmﬂmtly';l standard is
unnecessary. In any case, howsver, EPA
believes the best current scientific
evidence clearly supports edding
methyl bromide to the class [ list under
this standard, as well. It is noteworthy
that, beceuse methyl bromide has a
relatively short atmospheric lifetime
relative to CFC-11, the 0.7 QDP
understates the near-term damage
methyl bromide ceuses in comparison to
the CFCs. As explained below, the 0.7
ODP reflects the comparative damage of
metbyl bromide and CPC-11 over & 200-
year ume period. Over a 10-year time
gcriod. the best estimate of methyl

romide's ODP would be 7. This short-
term ODP is vastly higher than any
other substance not currently on the
class I List, and thus suppe=ts different
treatment than that accorded such other
substances (See discussion of [EER
petition and HCFCs sbove.) Therefore,
mothyl bromide’s near-term
contnibution to ozone depletion over the
near-term is much hicher than avaen tha

Assessment Update Report reflects this
perspective;

fhese model results suggest that
anthropogenic emissions of {methyl
bromide) could bave accounted for
shout une-twentieth 1o one-tenth of the
current chserved ozone loss of 4-6%,
and could grow to abeut one-sixth of the
predicted loss by the year 2000 if
€missions continue 1o increase at the
present rate of about 5-6% per year.”

While uncertainties affect this and
any modei caleulations ebout nzone
depletion, this statement further
supports the conclusion that, shsent
steps under the Protocol to limit
emissions, man-made methyl bromide
plays a significant role in vzone layer
damage,

The MBWG next contends that “prior
to imposing any ban EPA is obligeted to
demonstrate, with a high measure of
certainty, thet termination of this
product will be attaineble,” but
provides no legal basis for this
obligation. As discussed in the preamble
to the March 18 proposal, EPA believes
thet the Clean Air Act requires that all
substances that the Administrator
determinas have an ODP of € 2 or above
be added to the class | list, without
regard to whether a phaseout is
attainable. The Clean Air Act saparately
allows EPA to extend the phaseout
schedule under section 602(d) for &
seven-year limited time if the otherwise
applicable phaseout schedule is
unattainable, considering when the
substance is added to the list. Indeed
the specific limitation of the extension
authority to seven years confirms that
the issue of whether a phassout is
attainable is not relevant 10 EPA's
decision whether to add the substance
to the class | list.

The MBWG further states that EPA's
failure to consider the availability of
substitutes in setting the phaseout date
makes EPA’s decision “legally flawed.”
As discussed extensively in the
g:umblc to the proposal, the Agency

lieves that, under section 602{c),
methyl bromide’s significant
contribution to stratospheric ozone
depletion, and its ozone depletion

otential, constitute a sufficient basis

or adding this substance to the class |
list. While the ultimata phaseout of
methyl bromide is a consequence of this
listing, the Agency does not belteve it
has authority to consider the sconomic
impact of the phaseout in determining
whether to sdd methyl bromide to 1he
list.

At the same time, hcwever, the
Agency believes that economic impacts
are relevant to its decision whether to

evtand tha rartianm cmef e
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explained in the proposal, the Agency
may extend the section 604(a) phaseout
scheduls within specified limits 1f it is
unattainable, considenng when the new
substance is added to the class [ list
The economic impact of a phaseout is
integral to the question of whather a
phaseout is “unattainable.” Based on
the unavailability of substitutes for
methyl bromide, EPA has concluded
that near-term reductions are
unsttainable and that a freeze on
production and consumption is the
most stringent interim reduction
schedule that can be established. As
gection 602(d) specifically limits EPA's
authority to extend the phaseout
schedule to seven vears following the
vear methyl bromide is added to the
class 1 list, EPA may not extend the
phaseout date past January 1, 2001
(assurning listing in 1993). EPA does niot
believe it has discretion to further
extend this phaseout date based on
economic impacts

EPA proposed to extend the scheduls
urti} January 1, 2000, rather than
January 1, 2001. EPA gave two reasons
fot this position. First, the Agency
explained that it did not believe the
phaseout should be extended beyond
the January 1, 2000 final termination
date specified in section 604 for class |
substances sbeent an affirmative basis to
believe that termination will be
unattainable at that time. Second, EPA
explained that it would not have had
authority to extend the phasecut beyond
January 1, 2000, had the Agency
complied with the statutory schedule
for responding to the petition to add
methv] bromide to the class | list.

Several commauters urged the Agency
to extend the final phaseout date until
January 1, 2001 as allowed under
section 604, These commenters stated
that the additional year is important
given the limited tims currently
available to develop alternatives and to
have these alternatives epproved for use
by the required regulatory agencies. EPA
agrees with these commenters that the
Agency cannot now conciude that these
considerations will be any less
important in the year 2000 than in the
years prior to that time. Thus, EPA now
believes that these considerations justify
extending the freeze until the 2001
phaseout. Of course, as noted in the
proposal, EPA will, in cooperation with
the Office of Pesticide Programs and the
USDA, monitor the availability of
substitutas and could accelerate the
phaseout or establish interim
reductions, if justifiable based on future
information,

The MBWG also stated in its comment
ihat anrtinn 81212} nfthe Act “recuires

decisions under subchapter VI actions

do not result in increased risks to health
and the environment.” Saction 612{a)
requires EPA “to the maximum extent
practicable” to take steps to ensure that
mors harmbful substances are not used to
replace class | and Il substances. But the
Agency's decision to list a substance
which is 1o ba determined solely based
on the criteria specified in section

6021a), which does not include such a
general risk standard

C. Background

1. Initial Identification of Risks of
Methyl Bromide

Action to list methyl bromide as a
class | substance can be traced back to
the international scientific assessment
prepared in 1991 for the Parties to the
Mantreal Protocol. Article 6 of the
Maontreal Protocol calls for a periodic
assessment of scientific, economic,
technical, and environmental issues
related to ozone depletion. The 1991
Scientific Assessmeut Report issued in
December 1691 first identified methyl
bromide as e potential significant
contributor to ozone depletion and
listed the ozone depletion potential of
this compound at 0.6
2. Petition To List

Following the publication of the
assessment, NRDC/FOE/EDF petitioned
EFA on December 3, 1991, requesting
among other things thet the Agency add
methyl bromide to the list of class |
substances under section 602(c) and
phase out its production and
consumption on an accelersted basis
under section 606. It also requested that
the Agency take emergency action under
section 303 to reduce methyl bromide
procuction in 1992 by 50 percent, with
a tolal phaseout by January 1, 1993.

Because sectinn 602 provides a
timatable for responding to petitions
and because no imminent hazard was
involved, EPA rejected the petitioners’
request for emergency action under
section 303 and otherwise responded to
the petition in its March 18, 1993,

Federal Register osal.

Section 602(:)}3) spacifies that within
180 days of receiving & petition, EPA
shall either propose to add the
substance to the list of class 1 or I
substances or publish an explanation of
the reason for denying the petition. If
the dacision is to proposa listing, EPA
is given one after receipt o? the

etition to add the substance to the list

y rule, or make a final determination
not 1o add the substance to the list. EPA
proposed to add methyl bromide to the
class 1 list on March 18, 1993 (58 FR

action granting the petition to add
methyl bromide 1o the class 1 list

3. Montresl Protocol Actions

The Montreal Protocol Parties at tha
April 1992 meeting of the Open-Ended
Working Group began discussions on
possible changes to the Protocol hased
on the 1991 assessment raporis. At this
meeting, the United States first
proposed adding methyl bromide to the
Montreal Protocol based on the
concerns raised in the Scientific
Assessment Report, The U.S. proposed
to phase out production and
censumption by the year 2000, In an
effort to provide more detailed
information for the Parties to consider,
the Open-Ended Werking Grouy called
on the Chairman of the Assessment
Fanels to provide additional
information on both scientific and
technical/economic issues related to
controls on methyl bromide.

In response to this request, the Panels
prepared an update of the scientific
assessment report that focused
specifically on methyl bromide. The
report drew exteasively from material
presented at a two-day scientific
workshop organized by the Methyl
Bromide Global Coalition and heid on
June 2-3, 1892 in Washington, DC

The resulting Protocol Assessment
Update repert concluded that, while
substantial uncertaicties exist, the
current best estimate of the ozone
depletion potential of methyl bromide
was 0.7 (revised upward from 0.6
contained in the initial Scientific
Assessment Report). Furthermore, it
concluded that if man-mnade emissions
continued at current rates of increase,
atmospheric models predict that man-
made methyl bromide would account
for 5-10 percent of current depletion
and one-sixth of depletion in the year
2000. The report identified as key aress
of uncertainty such factors as the

otential for additional sinks for methyl
gmmida and the possibility of the
compound breaking down in the
atmosphere into less reactive species
These uncertainties are discussed in the
section on scientific issues below.

A workshop to review technical
issues concerning the use and
svailability of substitutes for methyl
bramide was held from June 16-18,
1992, also in Washington, DC. The
workshop was attended Ly over 90
experts from 20 countries and included
sessions on each of the key areas of use
of this compound. It concluded that use
of methyl bromide could be reduced
substantially, but that no single
alternative exists as a substitute for all
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siternatives for some important uses do
not Gurrently exist.

A report sumsnarizing the findings of
hoth the scientific and techrical
werkshops was prepared, tharsughly
peer teviewed, and issued by the
Charman of the Assessment Panels (Dr
Rotert Watscn), “Mathyl bromica Iis
Atmosphesic Science, Technolegy and
Econamics™” in june 1992 (referred (o
hire as Assessment Update). The report
sarved as the basis for continued
discussions ainong the Parties to the
Protocol concerning the possibility of
action to restrict production and
consumption of methyl bromide

At the Fourth Meeting of the Parties
1o the Montreal Protocol held in

November 1992 in Copenhagen, the
issue of what sction, {fany, to take on
mathyl bromide was widely debated. A
number of nations, including Isrsel and
many developing countries, maintained
the pesition that the scientific evidence
was 50 uncertain and the economic
impact potentially so great that any
action at this time to add this compound
to the Protocol was premature. They
advocated that the Parties should sgree
only to undertake additional studies to
evaluate the nsed for and the nature of
any future action. In contrast, the
United States and many developed
nations argued that action to restrict
methyl bromide would make 2
rignificant contribution to global efforts
to protect the ozone layer and that
restrictions now on the production and
consumption of this compound with an
exemption for essential uses would be
the ap‘rmpn' ate vourse of action. The
United States proposed phesing out the
compuound in the year 2000 while other
nations favored either a near-term froeze
or fraeze with a reduction step.

The Parties to the Protocol reached a
consensus decision with the adoption of
smendment calling for a freeze on

a, ibroms. - reduction and
consumption beginning in 1995 at 1991
‘evels with an exemption for querantine
and preshipment applicstions. The
Parties also agreed that in adding
methyl bromide to the list of controlled
substances as Annex E, that it should be
li‘sted with an ozone depletion potential
of 0.7,

In eddition, the Parties unanimously
sdopted a non-binding resolution urging
nations to take all steps to reduce
emissions of methyl bromide and wging
the Parties to take further steps tc agree
on reductions ard an approptiate
phaseout date based on the next round
of Protocol sssessments. The scientific
and technical assessments have slready
been initiated and are due to be
completed in November 1994. They will
serve as the basis for further decisions

by the Parties to be taken at their Sixth
Meeting in 1985,

4 Domestic Regulatory Action

As part of its efforts 1w develop
information to respord to the petition
by the environmental groups 1o list
methyl bromids as & class | subsiance,
en July 27, 1923, EPA issued 8 request
for information under section 114(e) of
the Clean Air Act. This letter was sent
to key industry and government
organizations that potentially had useful
information on the uses of methyl
bromide, emissions from those uses, the
evuilability of eltarnatives, snd
scientific information cancerning the
ozone depletion potential and impact of
methyl bromide on the czone layer

EPA received responses from a broad
spectrum of the agriculturel community
which provided useful information on .
the uses of methyl bromide and the
difficulties in identifying viable
slternatives. Many of the respondents
also questioned the scientific basis for
linking their use of methyi bromide to
ozone depletion and urged the Agency
to delay action pending greater
scientific certainty.

On March 18, 1992, EPA responded to
the NRDC/EDF/FOE petition in the
context of its proposed rule. The key
elements of that proposal as it related to
methyl bromide are the following:
~—Methy] bromide would be added to

the list of class I substances and its

ODP would be listed as 0.7,
—Production and consumption of the

compound would be frozen at 1591

levels beginning on January 1, 1994

and phased out by January 1, 2000.
~—No interim reductions in production

and consumption were included in

the proposal.
-—Mntgylgvomido was estahlished as

the only compound in a newly

created group six within the list of

Class | substances.

—The labeling provisions under section
611 would not apply to agricultural
products for which methyl bromide is
used need not be labeled under
section 611.

EPA believes that its proposal would
minimize the impact on the agricultural
community of listing methyl bromide as
a class | substance. EPA proposed to
exercise its authority to extend the
phasecut schedule under section 602(d)

to & freeze as the most stringent
schedule for phaseout it could propase
in place of the section 604(z) schedule.

This extension would provide
maximum flexibility for the agricultural
community to identify and shift to

alternatives.
With to the QDP of metbyl
bromide, the Agency besed its proposal

and its evaluation of the GDIP on the
recommendations of the Pratocol's
Scientific Assessment report ana its
update, and the action taken by the
Parties 1o the Montreal Protocal. As
stated above, the Protocol’s assessment
update report represents the maost
authoritative review of scientific
evidence related to methyl bromide’s
iinpact on the ozone layer. While the
report of that group recognized that
important uncertainties related 1o the
compound’s ODP remain, they
nonetheless provided an estimate of the
ODP of methyl bromide as 0.7, The
Agency evaluated 21l the evidence
&vailable to it ot the time of its proposal
and determined thal no new or
additional information existed that was
not available and considered at the time
of the assessment and that supponted
reaching any aiternative conclusion,
The Agency believes the ODP provided
for by that assessment represents the
best current scientific evaluation of
methyl bromide's ODP. Further
discussion of the scientific basis for the
0.7 ODP is contained below.

In proposing to move forward to
regulate methyl bromide based on the
0.7 ODP, the Agency fuily recognizes
that uncertainties remain and that
edditional information will become
available over the next several years and
could alter the ODP contained in future
assessments. To address this issue, EPA
clarified 11 its proposal that it believes
it has the authority under section
602{c}(1) to delist methyl bromide as a
class I substance in the event that new
information or future action taken unde:
the Montreal Protocol shifts the ODP
below 0.2 and other wise demonstrates
that methyl bromide does not contribute
significantly to harmful effects on the
stratosphenc ozone layer, including
near term effect. EPA explained the
rationale behind this position at length
in its proposal {58 FR 15037).
Essentially, the Agency believes that the
restriction on delisting class |
substances centained in section
602(c)i4} applies only 10 substances
explicitly listed in the Act itself by
Con and contained in section
602(a). EPA is adding methyl bromide to
the class I list under subsection (c) of
section 602, and methy! bromide is thus
not explicitly “referred to" in
subsection (a). EPA believes it would
not be covered under the prohibition,
contained in section 602(c)(4), against
removing a substance from the list.

The Agency reasons that without the
ubility 1o delist 8 substance, EPA would
hesitate to add a substance to the class
I list until all uncertainties are resolved.
despite much evidence of the
substance's danger. The chillino offars

RLE e



Federal Register / Vol 58, No. 236

/ Friday, December 10, 1993 / Rules and Regulations 65033

of requiring absclute certainty priorto
listing & substance would appear 1o run
directly counter to Cougressional intent
inat the Agency take reasonable steps 1o
safeguard the ozone layer. Several
rusponderts in their comments suppen
EPA onp this interpretation as set outin
the Prn-posal

With regard to the phaseout schedule.
the proposal set January 1, 2000 25 the
phaseout date for production and
consumption of this compound. This
date was based on language in section
602 that requires that any newly Listed
substance be phasad out no later than
SEVEN years aKer the year in which it is
added 1o the list of class I substances
The proposal scknowledged that if
methyl bromide were listed in 1993,
that the Agency could postpone its
phaseout until 2001. However, for the
reasons @xplained ebove, EFA has
decidedto extend the freeze in this final
rule ung@! January 1, 2001,

The ptopouﬁxd not require any
interim reductions in production and
consumption of methyl bromide and
instead jumps directly to the required
phasecut. In determining the interim
schedule prior to the mandated seven-
year phaseout, the Agency is authorized
to extend the schedu?o in section 604(2)
if that schedule is unattainabie. In its
proposal, the Agency stated that it
believed the stringent phasedown
schedule in 604(a) is, in fact,
unsttainable based on the current
availability of substitutes for methyl
bromide. While the Protocol’s
technology assessment and EPA’s own
review have identified potential
substitutes for many of the major uses
of methy! bromide, several years or
longer will likely be necessary 1o resolve
possible regulatory and commercial
barriers to the widespread use of these
alternatives and to shift to these
substitutes in a reasonably cost-effective
manner. The proposal also stated that a
number of near-term steps were being
taken to reduce use and emissions and
that these efforts would effectivel
allow for the maintenance of baseline
production st 1991 levels without
cresting any significant economic
impact until the year of the phaseout.
Finally, the Agency acknowledged that
should significant technologica
progress in shifting to glternatives occur
prior to the Bhasoom. en it would
reconsider the interim dates if it
determined that interim reductions
would be schievable. The Agency
turther recognized citizens’ option
under section 606 to petition the
.\imqr to sccelerste the reduction
schedule based on future information.

EPA proposed to place methyl

Vomemidn din a moawly m.’ad s‘ﬂh eroun

within the list of class 1 substances
rather than adding it to @ previously
existing group. In proposing this
approach to listing methy) bromide, the
Agency was following the historical
precedent established both under
nrevious actions under the Cle.n Alr
Act and by the Parties to the Protocol in
the Copeshagen Amendments, In
addition, EPA has placed methy!
bromide in @ separate group due to its
own phaseout schedule.

In & final issue raised in the proposal,
the Agency requested comment on
whether the statute allows for any
exemptions for essential uses from the
phasecut of methyl bromide. EPA
received comments supporting two
different positions on this issue. Sume
commenters stated that since Title V1 is
silent on the grant of essectial use
exemptions for newly listed substances,
but allows specified exemptions for
currantly listed substances, that the
Agency has the authority to grant
exempticns beyond the phaseout date
for any newly listed substances. Other
commenters supported the position that
since no explicit authority exists and
the exemptions listed in section 604 are
narrowly defined, that EPA lacks the
authority to grant essential usas for
new!ly listed substances such as methyl
bromide. EPA's response to these
comments is presented below

D. Todey's Final Action

1. Summary

Today's final rule lists methyl
bromide as & class I substance with an
ozone depletion potential of 0.7. While
recognizing that scientific uncertainties
remain, EPA believes that the best
svailable scientific evidence warrants
this action. In listing methyl bromide as
& class | substance in & newly
established Group VI, the Agency is
freezing production and consumption &t
1491 levels for the control peri
beginning on Jauuary 1, 1994 The
phaseout of production and
consumption.-is scheduled for January 1.
2001, and no interim reductions in
production or consumption are required
during the period prior to the phaseout.
Consistent with the Agency's
interpretation of section 611, products
that utilize methy) bromide as part of an
agricultural process need not be labeled
under that section.

In taking final ection on the listing of
methy! bromide at this time, the Agency
seeks to craft s regulatory approach thst
1s both consistent with the requirements
of the CAA and with past and possible
future action by the Parties to 8:0:
Montreal Protocol. The Agency bas
limited discretion under section 602 to

decide when and how to regulate
compounds es class I substances. The
Agency is obligated under section 602(aj
10 list any substance the Administrator
finds “cause of contributes significantly
to harmful effects on the stratospheric
ozone layer” as well as “all substances
that the Administrator determines have
an ozone depletion potential of 0.2 or
greater” Once listed, the Agency s
authority to extend the statutory
phaseout schedule is limited to the
situation where thet schedule is
“unattainable’ under section 602{d) and
in any event cannot extend beyond 7
years. As discussed in the proposal. the
Agency believes the sense of \gs
statutory scheme is that the most
stringent attainable schedule should be
applied to the newly listed substance.
See 58 FR at 15034. EPA believes that
maintaining the freeze level until 2001
is the most stringent schedule it can
promulgate. EPA cannot now conclude
that any faster phaseout schedule is
atiainable EPA has considered the
economic impact of a methyl bromide
phaseout in determining the most
stringent schedule of interim reductions
it could promulgate.

EPA does not believe further
technology forcing through interim
reductions is neces or appropriate,
The Agency believes that it should
allow the agricuitural community the
maximum length of time under these
.ircumstances to develop and
implement cost-effective alternatives to
methyl bromide. Also, while not strictly
relevant to what is attainable, the
Agency notes that the freeze esteblished
today will aveid any unnecessary
economic impact in the unlikely event
that the scientific understanding of
methyl bromide’s ODP changes
significantly so that it is reduced below
0.2 and otherwise ments
reconsideration of the lisung based oo
its contribution to ozone depletion.

The next Montreal Protocel scientific
assessment will be completed in
November 1994 and the Parties to the
Montreal Protocol will again address the
issues of methyl bromide limitations
and ODP at their Sixth Meeting in 1995.
The Agency will review its action today
in light of future scientific data and
{nformation, the outcome of the updated
scientific assessment, and any relevant
future actions by the Parties to the
Protocol.

2. Decision To List

EPA believes that the scientific
evidence warrants the Agency's
conclusion that methyl bromide’s CDP
is greater than 0.2, and that this is most
consistent with action being taken
under the Montreal to include
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meth; ; Uromide's ODP gs 0.7, Thus, the
statutory requirements for adding
methyl bromide to the class I list, in
EPA’s judgment, have been satisfied
Based on the scientific svidence
regarding the ODP and also the evidence
that methyl bromide's destructive
impact is concentrated in the near-term,
EPA belioves this action is both legally
supportable and environmentally

apﬁrngnato

s discussad above {n the section on
“Legal Authonty,” EPA believes that the
reasoning and conclusions of the
Montreal Protocol Scientific Assessment
and its update, and actions by the
Parties to the Montreal Protocol form an
adequate basis for the Administrator's
judgment that the ** *achold
requirements for adu..ag methyl bromide
to the class | list have been fully
satisfied. In particular, a key conclusion
of the scientific assessment update was
the following: . . . model results
suggest that enthropegenic emissions of
CH3Br {methyl bromide) could have
accounted for one-twentieth ‘o one-
tenth of the current observed ozone loss
of four to six percent, and could grow

to about one-sixth of the predicted
ozone loss by the year 2000 if emissions
continu# to increase at the present rate
of five to six percent per year " This
conclusion reached by the Scientific
Assessment Panel underscores the
potential significant near-term impact of
methyl bromide on ozone depletion in
the sbsence of actions to restrict
emissions,

This intemational scientific
assessment basod on the best scientific
evidence svailable, clearly supports the
Aganclv‘n conclusion that man-made
methyl bromide represents a significant
risk to the earth's ozone layer. The
Agency does not believe that
uncertainty inherent {n all czone
dagl::ion model calculations justifies a
different conclusion or & “wait and see”
approach

urthermore, the scientific assessment
panel also established the ODP of
methyl bromide et 0.7, recognizing that
uncertainties exist and that other factors
could aiter the ODP calculation. This
value was sdopted by the Parties to the
Montreal Protocol st their Fourth
Meeting as part of the Copenhagen
smendments to the Protocol. At the time
these amendments enter into force
(likely in 1994), EPA is required by
section 602{e) to adopt an ODP
consistent with that contained in the
Mantreal Protocol. Prior to that time,
EPA believes that, absent & compelling
reason to modify the ODP in favor of a
different value, that it is appropriate to
move forward with the same vaiue
¢ontained in both the Protocol's

scientific assessment update and
adopted by the Parties. EPA has
carefully reviewed the public comments
on the science assessment and newly
published information contained in the
scientific literature that relates to the
ODP and impact of methyl bromide on
the ozone layer. The Agency does not
believe that a substantial case has been
made for discarding or overriding the
conclusions reached in the Protocol’s
Assessment Update or to modify on an
interim basis the ODP contained in the
Copenhagen Amendments to the
Protocol that are likely to enter into
force next year.

3. Scientific Issues Related to Methyl
Bromide

In the preamble to its proposed
regulations, EPA discussed at lenffth the
scientific basis for its proposal to list
methyl bromide. Specifically, it
presented the key findings of the
Montreal Protocol’s Scientific
Assessment report and update that dealt
with methyl bromide and that
represented the most suthoritative
review of these issues. The Agency also
cited the areas of significant scientific
uncertainty described in that report,
including the possibility of additional
oceanic and terrestrial sinks for methy)
bromide, the r;:otemi-l for some
rercsnuge of stmospheric reactions to
ead to the sequestering of bromine in
less reactive compounds (i e., referred to
as Hbr branching) or more reactive
compounds (i.e., increased HOBr
formation), and the possibility that
emissions of methyl bromide from man-
made activities sre smaller than
estimated and that naiural sources of
methyl bromide are larger. EPA received
extensive comments on each of these
issues, primarily from the Methyl
Bromide Working Group (MBWG).
These and other related issues are
discussed in the following sections.

a. Faster Formation of gOBrA While
discussed at the scientific assessment
workshop in June 1992, the conclusions
of the panel in calculating the ODP of
methyl bromide do not into
considerstion the faster rate constant of
the formstion of HOBr from BrO plus
HO;. This faster measurement differs
from earlier slower estimates of this rate
constant and now provides a
measurement basis for the
recommendation found in the
compendium of rate constants
published by the Jet Propulsion
Laboratory (JPL) in 1992. However, the
95% confidence limit set forth in this
compendium still encompasses the
slower rate.

The effect of including the faster
reaction would be to raise the QDP of

methyl bromive, all other things being
equal. The impact of including this
faster reaction rate on the ODP of
methyl bromide was included in the
public comments submitted by the
MBWG as calculated by Sze et. al. Based
on these model calculations, assuming a
2.1 year atmospheric lifetime of methyl
bromide, the ODP would be increased
from 0.64 t0 0.85. Assuming a lifetime
of 1.3 years, the ODP woulg increase
from 0.4 10 0.53.

EPA recognizes that the evidence
regarding this rate constant sppears to
warrant an upward adjustment of the
methyl bromide ODP from 0.7, which
was calculated without using this faster
rate constant. However, since the
Protocol scientific assessment addressed
this possible faster rate constant as an
area of remaining uncertainty and did
not include it in its calculstions, EPA
does not believe it should adopt an
upwardly adjusted ODP for methyl
bromide as a regulatory matter at this
time, Additional review of this issue by
the scientific community is underway
and will provide a stmngm basis for any
modifications to the ODP related to this
issue in future years. EPA notes that a
slight increase in methy! bromide’s ODP
would not alter the regulatory regime
adopted ‘or this compound. Also, the
Agenc, ioes not believe it should, as a
regulatory matter, continually adjust the
ODP of any compound as scientific
investigation yields preliminary new
information that has not been fully
accepted by the international
assessment process and that may be
further modified with additional
research.

Rather, the Agency believes that, 1o
the extent there is no regulatory impact,
the ODP should be established
consistent with the scientific
information presented in the two-year
cycle of scientific assessments under the
Montreal Protocol, and thus correspond
to actions teken by the Parties to the
Protocol. The Agency notes the mandate
in section 602(e) ofﬁc Clean Air Act
that the ODP specif.ad under the Act
"shall be consistent” with the ODP
specified under the Protocol supports
this approach.

b. lggrsmnching, Assuming tha faster
rate of formation of KO, with%x() as
discussed above, &n important area of
uncertainty is whether and to what
extent reaction of HO; with BrO lesds
to the formation of Hbr plus Oy, To the
extent such reactions ocour in the
stratosphere, the ozone depletion
potential of methyl bromine would be
decreased.

This issue was examined in detail in
the update report from the Scientific
Assessment Panel. It stated that “a
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major uncertainty in the calculation of
bromide-related ozone loss and ODPs
associated with quan':f;m‘.;ur: of the
rate of formation of HBr in the
stratosphers. ™

'
panel had

ferent rates of “HBr branching” and
included one of these calcuiations i
report, it nonetheless rejected in
these estimates in its final
detormination of methyl bromide’s ODP
The panel report stated two factors as
arguments against its inclusion. First
there is no evidence of analogous
chlorine reactions producing HCI
Second, while additionsl data on BrO
measurements is necessary to draw any
firm conclusions, the assessment report
states: “Although the upper range of the
ohserved BrO would appear to be in
conflict with a significant HHr source,
that lack of definitive data for HBr and
the large scafer in observed BrO made

it difficult torule out this poessibility ™

Comments on these issues were
submitted by the Methyl Bromide
Working Group. They argue that no
basis exists to believe that an analogous
reaction with HC! would in any way be
relevant to HBr branching; that limited
measurements of HCI do exist; and that
HB: branching is consistent with recent
stmospheric measurements.

The MBWG provided limited data to
support the contentions that production
of HCI is significant or not relevant to
whether HBr formation occurs
Additional research will be important to
fully resolve this issue, including more
data on observed values of HBr and BrO
Hased on the evidence available at the
time of assessment, however, the Panel
concluded that the inclusion of HBr
branching was sufficiently speculative
thal the Panel excluded it from its best
estimate of the ODP of methy! bromide
The assessment panel report states that
the higher ODP values for inclusion of
a faster BrO plus HO,; reaction “is not
recommended” and “neither is the
lower value of the ODP obtained when
it is assumed that 10% of the BrO plus
HO; reaction produces HBr." The
rejection of HBr branching by the Panel
was based on insufficient data on
relevant reaction rates under
stratnspheric conditions of temperature
and pressure and the need for additional
studies on the formation of HBr by other
reaction such as BrO plus OH and Br
plus HO; to improve the vnderstanding
of partitioning of bromine in the
stratosphere, This lack of evidence
supporting HBr partitioning along with
the belief that no evidence exists that
anaiogous chlorine reactions (CIO plus
HO; and CIO plus OH) produce HCI
wars the basis for the Panel's decision
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not to include HBr branching when they
recommended the estimate of the ODP
of methyl bromide. For the reasons
ussed below, EPA fully concurs
with this decision and with the Panel's
lusion
o evaluate the impact of different
degrees of HBr k‘-ram.{ung on the ODP of
rmethy] bromids, the MBWG
commissioned an analysis using a state
of the art atmospheric chemistry modsl
The model calculated the ODP assuming
first, an estimated lifetime of methyl
bromide of 2.1 years, and second
assuming a significant oceanic sink
resulted in an atmospheric lifetime of
1.3 years. Assuming that a 10%
branching of HBr occurs, and using the
faster rate constant for BrO plus HO;
(sea above), the model caloulated an
ODP of 0.24 and 0.15 for an atmospheric
lifetime of 2.1 years and 1.3 years,
respectively. If HBr branching occurred
at the rate of 5%, the calculated ODPs
are 0.4 and 0.24, for lifetimes of 2.1 and
1.3 years, respectively. The authors then
go on to compare the model calculated
levels of HBr with the limited data from
the fisld. While stating that 10% HBr
branching leads to a 6-7 parts per
trillion by volume (pptv) of H3r at 32
km compared to an upper limit of 4
pptv measured by Traub, the authors
concluded that despite the
inconsistency, branching of as much as
10% cannot be ruled out given the
“gxpected temporal and spatial
variability of HBr and the relatively

mall samples of data from which the
upper limits are derived.” Finally, the
suthors state that their model
calculation does not take into
consideration possible losses of methyl
bromida to land surfsces which would
further reduce the calculated ODP

In eddressing the basis for the

conclusions reached in the Assessment
Update report, the MBWG first argues
that branching to form HCI is consistent
with atmospheric measurements. They
cite a paper by Stachnick et al., in
Geophysical Research Letters to support
this claim While the paper provides a
number of possible explanations for the
elevated level of HCI, it does not
mention the relevant analogous reaction
(HO; plus CIO) &s a plausible
explanstion, Furthermore, laboratory
studies of OH plus ClO have produced
no direct evidence in support of the
formation of HCl. (Memorandum from
NASA to EPA, August 19, 1993.) The
MBWG cites a paper by Lee (. Chin
Chemical Society) as containing
laboratory evidence tha: HC! is formed
by the reaction HO; plus ClO, Concerns
have been raised that this paper
represents the only published work
demonstrating this reaction, that

internal controls used in the experiment
were inadequate, and that efforts to date
in the United States to verify this
experiment have not been successful
(Memorandum from NASA 10 EPA
August 19, 1893.)

Finally, the MBWG's comments argue
that since the scientific community
agrees that the possibility of HBr
branching cannot be ruled out, it is
improper that “EPA in effect does just
that, by adopting an ODP value which
fails to take this possibility into
account.” However, when presented
with much the same information, for the
reasons described above, the scientific
assessment panel also deemed it more
appropriate to calculate the ODP of
methyl bromide without factoring in
any specific value for HBr branching
The Agency also believes that the
evidence provided by the MBWG is
either scientifically flawed or
insufficient for the reasons stated above
to include HBr branching in its
calculation of methyl bromide’s QDP
While the Agency recognizes that
additional research is necessary to better
understand the issue of HBr branching
the evidence available to date does not
maerit including it in its ODP
calculations.

It is important to note that the paper
submitted by the MBWG on these issues
was also submitted for publication in a
scientific journal and has since heen
modified and resubmitted for
publication. (Telephone conversation
with authcr September 23, 1993). It is
also worth noting that key aspects of
analysis presented in the paper that the
MBWG relies upon were also reviewed
prior to the issuance of the update
report by the Scientific Assessment
Panel. As discussed in detail above, the
update report concluded that the role of
HBr branching was sufficiently
speculative that it should not be taken
into account in its calculation of ODP
Based on its review of all of the
evidence, EPA concurs with the view
that inclusion of HBr branch, in the
calculation of methyl bromide's ODP is
too speculative. Should additional
measurements or modeling provide
more conclusive evidence in support of
HBr branching, then the Agency would
consider future changes to reduce the
ODP of methyl bromide.

c. Other Sinks for Methyl Bromide. In
proposing an ODP of 9.7, EPA stated
that this calculation was based only on
reactions with the OH radical and that
an important area of uncertainty was
whether otber oceanic or landbased
sinks for methyl bromide exist. To th
extent significant additional sinks for
methyl bromide exist, they would result
in a lower ODP for this compound.
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Similarly, {n the update of the
Protocol's Scientific Assassment on
methyl bromide, the pasel concluded
that “possible oceanic and terrestrial
surface ramecval processes ars one of the
major arvas of uncertainty in
datermininy the global Ludget for
methyl bromide.” EPA received
extensive comrmets from the MBWCG
and has revievied several recent papers
publishea related to the broadar issue of
the Plubﬂl "budget” of methyl bromide.

The comments from the MBWG paint
vut the possible discrepancy bstween
the past commearcial sjas of meibyl
bromide and measurements of
atmospheric concentrations of this
compound. They cite papers by
Cloerone (1288) and by Khalil (1993) to
argue that while commercial saies
increased in the mid-1980s, measured
stmosplieric concentrations increased
only slightly if at all. From this possible
anomaly, the MBWB ergues that an
additional Linportant sink must exist for
methyl bromide. The comment fails,
howaever, to reflect additional data
presentad by Khalil (1993), which
concludes lgm atmospheric
concentrations did increase from the
period 1988-1992 et the rate of about
A% plus or minus 1% per year. Becauss
these data on production and
concentrations do not portray &
consistent picture, no conclusions
can ba drawn from them concerning the
existence of additional sinks for methyl
hromide. The potential for both
additional sources and sinks for methyl
bromide is an important area of
uncertainty acd mare information
should be evaileble in future years.

In order to estimate the potential
trrxxrct of the nceans as a substantial
sink for methyl bromide, the MBWG
included information based on
modelling performed by Sze es
da:cribmf above. This analysis shoawed
that, even if the oceans were indeed a
major sink for methyl bromide, the
atmospheric lifetime based on this
factor alone would decrease from 2.1
years to 1.1 years, and decresse the QDP
to 0.4, still well above the 0.2 threshold.

EPA also received a paper from a
research scientist at NOAA thet
examines the potential role of the
oceans in regulating the atmospheric
concentrations of methy| bromide
(Butler, 1993). This paper was
submitied to the docket at the same time
it was submitted for publication in a
scientific journal. Based on comments
received from the journal, this paper has
been substantially revised and
resubmitted for review and possible
publication. (Telephone vonversation
with suthor, September 16, 1933), This
ariginal paper suggests that any

evaluation of the et spheric Lifetime
294 impact on ozene of methyl bromide
must include the role of the pceans. The

aper sungests that the ocesans are the
argest source of methyl bromide, and
that they could act as & regulator of the
atmospheric concentrations of methyl
bromide. Thus, even if man-made
emissions of methy! bromide were
raduced through regulstcry action, this
paper suggests that reductions in
atmospheric concentrations may not be
wduced corrspondingly. Accarding to
this paper, the oceans could increase
their emissions to the atmosphere,
largely or in part offsetting any gains
from reductions in man-made
emissions,

Howaver, recent time series data
published by Khalil (1993) suggest that
atmospheric concentrations have been
slowly increasing over the past four
years. This data appears to contradict
the hypothesis that atmospheric
concertrations would not changs if
manmade emissions decreased.

To explore his hypothesis, Butler
develops & simplified model combining
both cesenic and etmaspheric
responses. The results Hom this model
show the relstionship between the
atmospheric lifetime of methyl bromide
and the saturation anomaly of the
compound. The saturation anomaly is
calculated by coruparing the ratio of
measurements of atmespheric
concentrations with levels of oceanic
concentrations, His analysis suggests
that if the valua for the saturation
anomaly is 100%, then the atmospheric
lifetime would be slightly less than 2.0
years. If, however, the value for the
saturation anomaly were 300 percent,
then the atmospheric lifetime of methyl
bromide would be reduced to slightly
less than one year.

Only limited and somewhat
conflicting data exist of measurements
of the saturation ancmaly of methyl
bromide. Khalll (1993) reports on data
from two shipboard experiments that
occurred in 1683 and 1387, Based on
measurements taken on these voyages,
he estimated a saturation anomaly of
40--80 percent. This value would be.
consistent with an atmospheric lifetime
of methyl bromide of just over 2 years,
In contrast, a pag:mby Singh (1993)
reports on data a different oceanic
experiment conducted in 1981-82
which produced values for the
saturaticn anomaly at 180-240 percant,
which would Jead to an atmospheric
lifetime of methyl bromide of 1-1.2
years.

Witkout additional data, it is
impossible to reconcile the range in
values provided by the two limited data
sets, However, in the explanation of his

data, Singh (1993) suggests that it may
not be appropriate to generalize to the
entire ocean from the deta he collected
in the eastern Pacific. He points to
productivity maps that suggest the
samlz!ed area is 2-4 times more
procuctive than the oceans as & whole,
The model developed by Butler (s
necessarily simplified (given the paucity
of data) and models the oceans as a
whole. Nonetheless, additional data is
essential to narrow the uncertainties
raised in Bulter's analysis. Given the
data available to date, the Agency does
not believe it is prudent to modify the
current regulatory strategy based on the
hypothesis that the saturation anomaly.
across the entire oceans would be
substantially greater than that obtained
in the measurements reported by Khalil,

Finally, the MBWG comments also.
suggest that terrestrial sinks could be
significant and further reduce the QDP
of methyl bromide, While methyl
bromide acts as a strong methylating
agent, no published data exist
concerning the possible magnitude of
losses through land-based surface
removal. The commenter essentially
cited information contained in a
gmenuu‘on made on this issue at the

cientific Workshop on methyl bromide
by Kolb. This presentation focused
primarily on what studies could be done
to evaluate land-based sinks and
contained no dats specifically
demcnstrating that such a sink exists for
methyl bromide. Since no additional
information is presented in support of
modifying the BDP to reflact this factor,
EPA must reach the same conclusion as
the Scientific Assessment Panel, that an
insufficient basis exists for altering the
ODP based on the existence of land-
based sinks. Should additional
infarmation be d
demonstrating that surface losses are an
important sink for methyl bromide, the
calculation of its ODP could be
modified accordingly in the future.

d. Natural and Man-Mode Egussions.
In addition to emissions from human
sctivities, the oceans also represent a
significant source of emissions of
methyl bromide. The relative role of
emissions from natural versus man-
made sources of methyl bromide is one
of the key areas of uncartainty and has
important implications for the
effectiveness of moasures to safeguard
stratospheric ozone. Also, the total
amount of emissions is relavant to the
issue of atmospheric lifstime and
therefore the calculaticn of ODP.

Basged on their raview of relavant data
on this issue, the Pratocsl’s Scientific
Agsessinent update concluded that man-
made enissions amcunted 1o 25%
percant plus or minus 10% of total
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methyl bromide in the atmosphers. This
calculation assumes that the
atinospheric lifetime of methyl bromide
is two years and calculsios that
corresponding total emissions are
roughly 75-110 thousand metric tonnes
arinually to obtain the measured
atmospheric abundance of 913 pptv. Of
this amount, roughly 25 thousand
tonnes would be from man-mede
sources and the remaining roughly 75
thousand tonnes would be from natural
SOUrCEs.

In their comments, the MBWG
pointed out that if a one-year
atmospheric lifetime were assumed
instead of two years, that tha percent
contribution from man-mada sources
would be cut in half. However, if the
lifetime of methyl bromide were a year,
anniual emissions would bave to double
to 150220 thousand metric tonnes in
order to mgintein the measured
atmospheric asbundance of 9-13 pptv
While that amount cannot be ruled out,
Khalil (1983), in the most extensive
review of the methyl bromide budget
published to date, estimated that
smissions from the oceans amount to
oanly 35 thousand metnc tonnes. In
another paper on thic issue, Singh
{1993) estimated that emissions from the
oceans are on the order of 60 (40-80)
thousand metric tonnes/year. While
both papers point out the substantial
uncertainties and limited availability of
data to calculste the methyl bromide
budget, based on the information
svailable to these investigators, they
caleulated that in the absence of other
significant sources, emissions from the
oceans appear to be well below the
amount required to support a one-year
atmospheric lifetime of methyl bromide.
However, 8 related area of uncertainty is
whether methyl bromide from the
burning of biomass could also represent
a signiZcant source of man-made
emirsions. (Khalil, 1993).

Finally, the MBWG's comments
discuss & number of possible alternative
explanations for the north-south
gradient that exists in measurements of
methyl bromide's atmospheric
abundance. The science assessment
update suggests that this gradient
reflects a significant source of methyl
bromide from agricultural sources
primarily in the northern hemisphere
consistent with commercial sales and
use of this compound. While direct
measurements of emissions of methyl
bromide from agriculturel epplications,
of course, provide clearer evidence of
the role of man-made methyl bromide,
the existence of an interhemispheric
gradient with higher concentration in
the north may be an indirect
confirmation that such emissions occur.

This evidence tends to counter the
contenticn by some egricultural groups
that methyl bromide injected into the
soii largely breaks down prior to its
release into the etmosphere.

The comments by the MBWG
suggested that the gradient could ocour
for a number of other reasons including
the fact that the oceans constitute a far
greatar percentage of the Southern
hennspgere total mass and, therefore,
constitute a larger sink in that half of the
globe; that northera hemispheric oceans
are biologically active and represent &
larger natural source of emissions; that
the larger land mass in the northern
hemisphers represents a larger land
sink; tﬁat the gradient in north to south
of the OH radical is responsible for the
gradient in methyl bromide abundances;
and that large emissions of methyl
bromide from biomass burning in the
southern hemisphere is the reason it
does not demonstrate a hemispheric
gradient, Each of these hypotheses is
presented in the comments as an
equally feasible explanation for the
interhemispheric gradient of methyl
bromide. Without presenting an
convincing arguments for any of these
altemnative hypotheses, the MBWG's
comments state that “it is unscientific
for EPA to simply pick one hypothesis
‘out of the hat’ and to dismiss all other
plausible explanations for the
interhemispheric gradient.” The
possible explanation of the
interhemispheric gradient included in
EPA's proposal was identified by the
Protocol's Scientific Assessment Panel
as the most plausible explanation. The
pane! stated that the interhemispheric
gradient was clear from the available
atmospheric measurements and “most
probably indicated an excess source in
the Northern Hemisphere.” It reached
this tentative conclusion rather than the
ones dgrefemd by the MBWG because it
had data on methyl bromide use
indicating higher emissions in the north
than the south. Either no data, or
inconclusive or conflicting data, was all
that was available for each of the
alternative hypotheses presented by the
MBWG. While additional data will help
clarify this issue in future assessments,
the Agency believes that no additional
information was presented in the
comments to justify disagreeing with the
statement on the possible cause of the
interhemispheric gradient contained in
the assessment panel update report.

One final area of uncertainty relates to
the burning of leaded gasoline as
another possible source of man-made
methyl bromide, While the use of
leaded gesoline is decreasing in favor of
unleaded gesoline, this source may
prove to be a significant source of

methyi bromide in the short-term. The
source of the methyl bromide in leaded
fuel is ethylene dibromide (EDB), a
material that is added to the fuel as a
lead scavenger (0.015g EDB/liter fuel)
Limited data exists suggesting that the
exhaust of a vehicle using leaded fuel
may contain some 22~44% organic
bromines, with the portion of this
emitted as methy! bromide varying
between 54-82%. Additiona! studies
will be required to fully evaluate the
situstion. However, in the United States,
leaded fuel usage is only 1 percent or
less of total fu:fusage. making the
atmospheric contribution of methyl
bromide from this source negligible.
However, to the extent leaded fuel, 1s
still used in other parts of the werld, it
is an important issue for calculating the
methyl br-mide budget and for possible
future international controls.

e. Summanpof ODP Discussion. Both
the Protocol's Scientific Assessment
Update on methyl bromide and the
discussion of methyl bromide's ODP in
the preamble to EPA’s proposed action
identify a number of important
uncertainties concerning the ODP. EPA
received extensive commments related to
these uncertainties and some
commenters suggested that because, in
their view, the ODP is likely to fall
below 0.2, the Agency should delay
taking any action.

In reviewing these comments, EPA
believes most if not all of these
uncertainties were reviewed by the
Scientific Assessment Panel in their
update report. While recognizing that
the ODP may change in the future as
additional information becomes
available, the panel corcluded that 0.7
was the current best estimate for the
ODP of methyl bromide. It explicitly
rejected both higher and lower estimates
based on the same factors commenters
on EPA’s proposal have since raised.

The comments further demonstrate
that any single factor alone, even in an
extreme case, is unlikely to reduce the
ODP below 0.2. Thus, even the high
value for HBr branching (10 percent)
alone would reduce the ODP to only
0.24. To reduce the ODP below 0.2
would reguire both a substantial oceanic
sink and significant HBr branching

To put the 0.2 ODF value in context,
it is important to note that compounds
with values below 0.2 are also being
severely regulated under both the
Montreal Protocol and CAA regulations.
For example, methyl chloroform has an
ODP of 0.12 (based on the latest
scientific assessment) and is being
phased out by January 1, 1996 both
under the Protocol and CAA
regulations. BCFC~141b bas an ODP of
0.11 and is scheduled for phaseout in
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today's regulations by 2003, Th o even
if the ODP of meth.vl bhramide were to
drop below 0.2, the .'.-.;:r.-{'uuxnd could
still be reguintad in much the same time
frame established by today’s ruje.
Finally, the above discussion of the
QDP has {seused exclusively on staaddy-
stata values for tha ODP of methy!
bromide. The steady-state value
ceiculates (he impact of tha compound
tn ozene relative to CFC-11 over a
period of several hundrod years. To the
extent that the greatest concerns about
the impact of ozone depletion will occur
over 1he next ten vears after which peak
depletion will be declining, EPA also
consice:s the ODP over that shorter time
period important. Bacauss of its shorter
stmospheric lifetime compared to CFC-
11 (2 years comparad to 60 years), the
short-term impact of methyl bromide on
ozons is substantially greater than Its
impact calculated over ¢ mdth longer
period of tima. The scientific
assussnent update mpoert calculates the
QDP of methyl bromide over a period of
10 years 8t 7.0, Tho Agency believes it
8 important to consider that short-term
reduction in risks to the ozone layer s
an important part of ity efforts under
Title V1 of the CAA, (See section on
HCFCs and [FER petition, above). EPA
believes methyl bromide “contributes
significantly to harmful efforts on the
stratospheric ozone layer” to an extent
much greater than reflacted in its
steady-state ODP. Mathy! bromides
short-term effact, even {fthe steady state
ODP is proven to be just below 0.2,
would still be much higher than any
substance not currently on the class [
list, and could well sn‘{l merit listing
based on its substantial contribution to
stratospheric ozone depletion,

4. Uses and Substitutes for Mathyl
Bromide

Methyl bromide is a broed spectrum
pesticide which is widely used as a
fumigent in the control of insects,
nematodes, weeds. pathogens, and
rodents. It is primarily utilized for soil
fumigation (80 percent of world-wide
use), commodity and quarantine
treatment (15 percent of use), and
structural fumigation (5 percent of use),
Because of its relatively low price, and
its physical and chemical attributes, it is
used world-wide in many different
situstions. Due to the versatility of this
chemical, there is no single alternative
trestment that can duplicate the acticn
of methy! bromide in all its meny
applications. 1t is possible, however, to
consideralternative chemicals and
production methods that can roplace
methyl bromide to e significant Gegres
In numerous situstions,

In the last several manths, activities
related to several altermatives have been
instiated. While additional research
field tests and regulatory approvals will
be necessary ta define effcacy and
applicability end may take cansiderable
tirme, thess initial staps represent an
important beginning. Specifically,
carbony! sulfide bas been identifid by
researchers in Australiaas a Yo!enualfy
effactive pest control material for
commodity pests such as beetles, fruit
flies, moths, mites and termites, as well
as & soil fumigant for nematodes.
Whether or not registration s sought for
this materiel in the U.S. remains an
important issue. Enzone has just
mcently been approved for registration
for use as a pesticide for nematode and
digease control on grapes and citrus in
the United States. In addition, new
application methods are currently being
ﬁurd tested for metam sodium which
show significant improvement in
coverage aud panpetration. And in 1994,
Telone will likely be investigated in
large scale field trials in Califomia, with
the intention of 8 possible future reentry
of use in that state. Several researchers
have recently hegan developing a
system utilizing carbon dioxide in
combination with reduced doseges of
existing fumigant agents in structural
a.? enmmodity spplications to achieve
control levels better than what has been
seen with methyl bromide alone. In
addition, EPA expects an application to
be filled shortly with the EPA Office of
Pesticide Programs for the use of
Dazomet as a soil fumigant fora number
of high value spplications which now
use methyl bromide. While none of
these alternatives are likely to make
significant neer-term inroads into the
use of methy! bromide, de on
the outcome of additional efforts, they
could contribute to the transition by
2001,

a. The NAPIAP Study. The United
States Department of Agriculturs
(USDA] issued 8 document in April
1693 entitled, “"The Biologic
Economic Assessment of Methyl.
Bramide,” which was prepared by the
Nationa) Agriculture Pesticide Impact
Assessment Program (NAPIAP), and
which will henceforth be referred to as
the NAPIAP assessment. The NAFIAP
assosumsnt was intended to evaluate the
impact on American egriculture from an
immadiate ban of methyl bromide.

EFA believes that the report
represents a useful analysis if methyl
bromide were banned immedistelv, but
that it was not designed nor imended to
evaluste the proposed phassout of this
compound iu the vear 2000. Because it
looks at the impact of an immediate ban,
it assures little use of replacement

———— .

matarials by the agricultural
community,

The NAPIAP asressment considared
an acceptable alternative to methy)
broride to be one that duplicates its
biocidal actions. This serves to rest=ict
the range of materials which the
NAPIAP report considersd to repiace
mathyl bromice. Methy! bramide is
used to cantrol pests which would
otherwise cause crop damage and
economic losses. However, it is not
necessary (and probably not possible) to
duplicate methv! bromide's broad
spectrum efficacy to achieve
control. EPA believes, nonetheless, that
it is possible to manage the pests
currently controlled by methy! hromide
with other chemical pest control tools,
as well as nonchemical and cultursl
Means.

Many years of msearch have perfocted
the use of methyl bromide as a soil and’
commodity fumigant. It Is reasonshle to
expect that major research efforts will be
needed 1o improve the performances of
metam-sodium, dazomet, 1,3-
dichloropropene and other alternative
pest control technigues. For example,
preplant mathyl bromide fumigarion has
shaped the way in which research,
breeding programs, and commercial
practices are pursued with strawberry
cultivation in California. Strawberry
cultures were bred and selected in soils
fumigated with ethyl bromide. Under
these circumstances, there has been no
need to maintain or improve resistance
to winor root pathogens, let alone major
diseases such as Verticillium. Very little
is known about cultivar resistance 1o
root diseases because commercial
strawberries ure under “near
axenic” soil conditions. Researchers are
likely to overcome at least part of the
impacts of the methy| bromide phasecut
by focusing on different strawberry
cultures and developing appropriate
pest management practices.

b. Comments. Seversl individuals and
groups submitied comments to EPA on
substitutes and alteratives to methyl
bromide. In many cases, those in the
agricultural community indicated they
believed that alternatives to this
material were extremely “limited”,
which would resuit in & situstion where
gasu currently controlled by methy!

romide would be left uncontrolled,
causing severe economic lossee. EPA
acknowledges that there is no chemical
currently in existence nor envisioned in
the short-term which will duplicate the
broad spec biocidal action of
methyl bromide. However, EPA belioves
that in order to prevent crop damage,
and keep pests below the economic
damage threshold, it is not necessary to
duplicate the broad spectrum efficacy of
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methyl bromide. There are, in existence
and under development, both chemical
and non-chemical pest control tools
which can manage insects, weeds,
nematodes, and plant diseases. In pest
management cases where elternatives
are not currently available, EPA
supports research, such as that now
being spearheaded by the USDA, to
identify and implement good alternative
pest control materials and methods.

EPA agrees with comments that stated
that methyl bromide is a crop protection
tool that currently satisfies a number of
important needs. If other tools can
satisfy these needs, however, they will
be accepted and utilized by the
agricultural community. In this light, a
fumigant with analogous broadspectrum
biocidal characteristics as methy]
bromide is not essential to combat pests
which cause crop damage and yiel
losses. Bettef utilization of existing
chemical pesticides, together with non-
chemicals and cultural methods, can
address @ many of the pest problems
now managed by methvl bromida.
Therefore, alternatives to methyl
bromide need not be identical to this
themical in order to manage pests that
tan cause crop loss.

Lomments were raisey oncerning
riaterials that bave potential to be used
ia place of methy! bromide and that
must be evaluated on a case-by-case,
crop-by-crop basis, appraising efficacy
e;ainst the target pest, practical
feasibility in & particular crop, economic
viability, health and environmental
risks, and regulatory issues. Several
chemical and non-chemical pesticides
exist today that are effective against
insects, weeds, nematodes, and plant
diseases. These will need to un €rgo
further research to determine if they are
practical field replacements for pests
now controlled by methyl bromide.
These materials are not general biocides
like methyl bromide, but are action-
specific to a particular set of pests.
Therefore. it is likely that these
materials will need to be used in
combination with each other, and in
conjunction with 8 good integrated pest
management program, to replace the use
of methyl bromide. Rese is
currently underway on both the
governmental and academic levels, as
well as in the private sector, 1o ensure
that alternative materials and methods
will be viable and available before
methy] bromide is phased out.

A number of individuals and
associations commented on the
potential negative health effects of
increased UV-B radistion, supporting
the phaseout of methyl bromide to
ensure protection of the ozone layer,
thereby protecting human heslth and

the environment in general. EPA agrees
with this essessment, believing that the
benefits 10 be expected with the
phasecut of this chemical are
considerably grester than any short-term
Costs

Several commenters discussed the
health and environmental problems that
increased UV-B radiation would cause,
the toxicity of methyl bromide,
especially regarding the potential for
worker exposure. The Physicians for
Social Responsibility commented that
methyl bromide appears to produce
lasting neural behavioral deficits that
are likely to impair cognitive functions
even when used under conditions
currently judged to be acceptable. They
also noted that since this chemical is a
potent alkylating sgent and mutagenic,
it may be carcinogenic,

Several commenters stated that once
methyl bromide has been listed as a
tlass I ozone depleting substance, EPA
should implement other pertinent
sections of the CAA Title VI, notebly
sections 608 and 610, Section 608
concerns emissions control, which in
the case of methy] bromide would
require users to reduce emissions as
much as technologically possible in the
interim. Section 610 allows for & ban on
non-essential uses of class [ substances,
which would require users to
immediately implement existing
replacements for aerosol epplications of
methyl bromide. However, afler careful
review and due considerstion, EPA
believes that it is premature to consider
additional regulations at this time.

Some commenters have raised
concerns over regulatory issues, citing
the time and cost involved in processing
and registering pesticides with EPA. It
is an EPA requirement to thoroughly
test any material which will be utilized
&s 8 pesticide to evaluate the potential
for unreasonable adverse health and
environmental. See, 40 CFR part | (58),
This can take many years, depending
upon the type of material and the
complexity of testing needed. However,
despite the time involved, pesticides are
registered, and do e commercially
&vailable. While this issue may slow the
short-term accessibility of same
materials and is one reason for not
requiring interim reductions, it should
not be a significant long-term barrier to
the development of methy| bromide
replacements,

c. Soul Fumigation. Oue of the most
commaon uses of methyl bromide is as a
soil fumigant. It is utilized to control
nematodes, pathogens, insects, and
weeds w!ncg. reside in the soil and
uncontrolled, can cause significant crop
loss, Methyl bromide, especially when
combined with chloronicrin ren

thoroughly eliminate these pests from
the soil. However, since this material
will no longer be available, other pest
control means will need to be developed
and utilized to allow farmers to praduce
consistent and quality produce. EPA
recognizes that this process will invelve
cunsiderabla research on existing and
developing pesticides, as well as the
registration of new pesticides, The
process of pesticide registration
includes both health and environmental
testing, and may compromise the near-
term utilization of same of these
materials.

Several individual farmers and grower
organizations commented on the
potential lack of pest control materials
with which to replace methy! bromide.
As discussed above, EPA balieves that
alternatives to this chemical should be
judged not upon their ability to
duplicate the biocidal action of methyl
bromide, but upon their sbility to
effectively and economically control
Eests currently managed by methy|

romide. In this light, methyl bromide,
while effective, is not the only material
registered with EPA which can contra!
plant pathogens. nematodes, weeds, and
insects. In this light, materials which are
currently registered on other crops for
other uses may have applications for as
alternatives to methyl bromide.

Several chemical pesticides are
currently on the market which
effectively control insects, weeds,
nematodes, and plant diseases, and
therefore have good potential to replace
methyl bromide in specific soil pest
control situations. Application methods
for many of these materisls will need to
be modified in order to manage pests
now exclusively controlled by methyl
bromide. EPA recognizes that several
years of research will be required before
good alternatives to methyl bromide
will be available to the agricultural
commum't&

Among the existing chemical

esticides that can replace methyl
Eromido. the methy! isothiocyanate
(MIT) generators (Metam Sodium end
Dazomet), and 1,3-dichloropropene
(1,3-D, Telone) have the greatest
potential to manage ruu currently
controlled by methyl bromide. These
materials are not, and should not be
construed to be equivalent to methyl
bromide. In order to achieve full control
of the wide spectrum of soil pests that
can decrease yield, these pesticides will
often need to be augmented by other
chemical pesticides, non-chemical
materials end cultural practices (e.g.. _
development of tesist)am stock, and shift
in cro ctices
mBo l:hm gcnouu:rs and 1,3-D

T mand te e daren Bold saconm-h e

%




65040 Federal Register / Vol 58, No. 236 / Friday, December 10, 1993
- —————cr v

/ Rules and Regulations

s0il incorparation and general
epplication methods to ensure that the
c.ﬁunmal is well distributed at rates and
depths needed to control target pests.
Research will be required to delineate
efficacious desages, application
procedures and reeatry periods. Several
tommenters noted that these substitutes
need better delivery systems to
adequately replace methyl bromide
These pesticides are undergoing a
review of application methods on both
the Federal and state (California and
Florida) levels with regard to worker
exposure. It is likely that registration
reinstaternent will involve
modifications in the use of these
materials to insure safe and efficacious
epplications. Many commenters from
the ngricultural community noted the
effectiveness of replacement materials
for specific crop applications (see
Background and Summary Ducument),

In addition, es numerous comments
pointad out, thers are several
cutstanding regulatory and registration
1esues regarding these pesticides. For
example, Dazomet is not yet registersd
for food crops in the U.S., and Telone
is not currently permitted in California
EPA believes that, given the time
allowed before the phase out of methyl
bromide, many of the near-term
developmental and regulatory hurdles
may be overcome and the neces
sdaptations may Ye made with these
and other materials.

One advantage of the current and
potential methyl bromide replacement
imaterials is that they are, in general, far
more selsctive than methyl bromide.
The broad spectrum activity of methyl
bromide, often considered an advantage,
thoroughly sterilizes the soil, destroying
both the pest organisms, as well as those
that are a beneficial part of the soil
ecclogy. Replacement pesticides are on
the whole more selective since they
affsct only specific pest classes, thereby
having potentially less impact on the
overail soil fauna and flora. However,
seversl comments expressed concern
reiuding the possibility that, in order to
actieve good control of economic pests,
replacement pesticide application rates
end frequency of application may cause
secondary environmental problems.
EPA believes that through the use of
improved nrpliutjon techniques now
under development (e.g., desper
injections, thicker tarps, use of carrier
agents), it is likely that effectiveness
could be increased while dosage, and
thereby risks to ozone depletion, can be
reduced,

Other chemicals that are already on
the market and may have potential
when combined with othe: materials
and practices include chloropicrin and

carbon disulfide, as well as nonfumigant
nematicides (carbofuran, oxamyl,
fenamiphos, ethoprop, aldicarb, etc.)
combined with fungicides (benomyl,
metalaxyl, etc), Chloropicrin, currently
used in combination with methyl
bromide, may prove to be efficacious
when used with other pesticides. Each
pest situation and control mathod
needed will have 10 be evaluated in
relation to the target pest, the cro
grown, the temporal and geographic
effocts, and the existing integrated pest
menagement program.

Several pesticides are currently in the
developmental stage, and will need
significant laboratory and field research
before reaching the marketplace and
before their value as methyl bromide
substitutes can be fully assessed. These
include the inorganic azides,
bromonitromethane, nemamort, and
carbonyl sulfide, among others. These
maeterials are currently in the
developmental m%:. and will require
further evaluation before their potential
as substitutes can be determined.

There are numerous method - for
managing soil pests that are
nonchemical in nature. While some of
these methods are already used to
manage sconomic pests, many of these
techniques v;ill need to be field tested
on the specific t now
controlled by met"g;} mida. and.
therefore are part of a longer-term
solution. These include crop rotation,
the use of organic amendments, steam,
solar heating, biological control sgents,
various cultural practices, plant
breeding, biotechnology, grafting, and
the physical destruction of pests and
their habitat. Although these pest
control methods cannot control all
économic pests when used singly, when

_ part of an overall integrated pest

manegement program, these and other
techniques may be effective in reducing
pest numbers. Research will be needed
on these and other methods to
determine their effectiveness in
reducing pest numbers.

Since many of the replacement pest
control methods may be new to growers
reliant on methy! bromide, an
egricultural extension program will
likely be required duﬁnmn initial
stages of implementation. Several
commenters noted existing limitations
for many of the proposed replacements,
and noted that cost and supplemental
effort mey render some replacements
infeasible in the short-term. While this
madv 566m truse in the short-term, new
and better application methods of
existing chemicals may dramatically
help both the short- and long-term
situation.

Other commenters discussed the
process by which methy! bromids use
can increase the amount of soil nitrogen
available to plants, indicating that this
will not be possible without the use of
this chemical. However, there are
humerous ways to add nitrogen, as well
ac other nutrients, to the soil through
the use of commercially available
fertilizers, as well as organic
amendments and crop rotation
programs. A program of geod soil
management can supply plant nutrieats
without increased pollution or ground
water contemination, resulting in
healthier plants which are more
resistant to pests than those which are
stressed dus to poor nourishment.

The issue of seed bed disease
Pprotection was raised by commenters
who perceive that yields would
substantiaily decrease without methyl
bromide. EPA believes that several of
the exioting fungicides, along with those
in development, may edequately
prevent the spread of disease and &
significant decline in production. While
research will be necessary to define
dosages and appiication é)irocadurea. it
is highly probable that efficacious and
economically viable materials will be in
place by the phaseout date.

EPA agrees with several comments
that cite the beneficial heaith sffects of
fresh fruits and vegetables. However,
there is no evidence to support the
assertion that fruits and vegetables will
o longer be available following the
phaseout of methy! bromide. EPA
expects that both currently available
control strategies, and those which are
in development, may be utilized to
control pests and minimize crop loss
when methyl bromide is no longer
available. '

d. Commodity Fumigation, Methyl
bromide is currently used to treat both
food and nonfood commodities prior to
shipment, during shipment, and while
in starage. It is utilized as an effective
quarantine tool to prevent exotic pest
invasions and to assure that pests
specific to a particular area are not
carried to new regions. In this regard,
incoming fruits and vegetables, as well
as other commodities, are treated if
suspected of harboring economic pests,
or if the commodity origin is an aree
where such pests are known 1o exist,
Commodities in storage or in transport
are also treated to ensure that the
material is not destroyed by ]
About five to eight percent o methyl
bromide use is in commodity
fumigation and 1s utilized primarily for
insect pests, but also for disease and
rodent control.

EPA received several comments
expressing the concern that & good
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chemical fumigant does not exist for use
12 place of methyl bromide. EPA
acknowledges that a single chemical
which duplicates the sction of methy]
tromide 18 not now available for use
However, various chemical and nop-
chemical treatments are available today
which can effectively contral
comimodity pests, and promising
glternatives appear possible in the
future (o 8., nitrogen), Although many of
the transport and storags systems
currently in use will have to be
muodified to accommodate the charnge,
EPA believes it is likely that existing
and potential alternatives will prove
buth efficacious and cost effective once
imiplemented

Sme comments discussed the
potential losses which may occur in
commodities not treated with methyl
bromide, This was discussed aspecially
with regard to fresh fruits and
vegetables. EPA believes that pest
control materials and methods exist
today, or are under development, which
could potentially replace methyl
l'-.':)!m-ye in many of the commodity
#pplications. EPA acknowledges that as
of this date, there are some quarantine
use areas where replacements do not
currently exist. As the final phaseout
date approaches, EPA will work with
concerned parties to ensure that
quarantine integrity is not
compromised,

Several comments were received that
distussed the regulatory issues that will
he impacted by the phaseout. The
United States Department of
Agnriculture, Animal Plant Haalth
Inspection Service (USDA/APHIS)
regulations, which require the use of
methyl bromide on certain imported
commodities, wes seen as 8 case in
point. In addition, similar regulations in
other countries, most notably Japan,
were also seen as 8 potential issue, As
slternatives to methyl bromide are
established, governmental bodies that
set agricultural quarantine regulations
will need to adapt and change such
regulations in @ way which best protects
domestic agriculture and impaorted
commodities. Tharefore, EPA agrees that
this is an important issue and one that
could take many years to addross,

lu a related issue, commenters
discussed tha registration of pesticides.
Several commenters expressed concern
regarding the possibility that pesticides
that have important but minor uses may
not be supported for registration or
reregistration. In aadition, some
comments stated that the EPA pesticide
registration process is so lengthy and
vestly that few new pesticides will be
svailable before methyl bromide is
phased out. EPA is aware of this

concern, and understands that the
testing needed to ensure registration of
a viahile pesticide can appear
formidable. Bacause of this issue, EPA
has sut up a special task force in the
Office of Pesticide Programs to

c ate and track methy! bromide
substitution activities, and, if possitle,
to pase or accelerate the regulatory
process for pesticides that are
considered alternatives to methyl
bromide

A number of comments were received
concerning the prospects of utilizing
irradiation as an alternative to methy|
bromide. Most notably, commenters
believed that the capital cost and time
required to irradiate would render this
substitute infessible.

Some considered this option as the
replacement for all mathy! bromide
commadity treatments. EPA believes
this is an unlikely, and cortainly costly
scenario. Several comments discusse
the issue of public scceptance,
speculating that this pest control would
be widely rejected. While public
apprehension to irradiation currently
exists, with additional research and
public education, this option could
potentially become more sttractive over
time.

EPA is aware that significant research
is ongoing on other attractive
altarnatives for commodity and
quarantine applications. Particular
sttention is being peid to controlled
atmospheres as @ potentially sttractive
alternative to the use of methyl bromids.
For example, new, less expensive and
more flexable systems for using nitrogen
in & controlled stmosphere are now
being marketed. However, for controlled
stmosphere to be a viable quarantine/
commodity pest control technique, it
will require approval by the countries to
which commmﬁuu are being exported
to. In addition, the potential for the
recovary and recycling of methyl
bromide is being investigated. EPA
supports this o&m s an important
short-term solution.

Existing fumigants may also replace
methyl bromide in certain applications.
Amaong the chemical pesticides which
may be potential replacaments are
phosphine, propylene cxide, hydrogen
cyanide, ethyl formate, and ethylece
oxide. Non-chemical pest control tools
such as irradiation, controlled

tmosphere, heat and cold treatments,
pest-free zones, physical isolation,
microbials, biological control, and host
resistance may be potential integrated
replacement materials as well. Ressarch
will be necessary to define the sctivity
of these materials, as well as what
human or enviranmental hazards could

evist In additinn recanreh in havie mart
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biology, identification, and survey
methods will need to be examined to
ensure the availability of manegement
tools over the long-term.

Many comments received on this use
area stated that single alternatives such
as phosphine, temperature treatments,
and controlled atmospheres, among
cthers, could not be used on all
commodities now treated with methy|
bromide. EPA understands and agrees
that research must be conducted to
define what commodity can be treatad,
with what protocol, against what pest,
and under what circumstances,
Nevertheless, EPA believes that this is
achievable, and with ressarch
commodity pests can be managed
without methy! bromide, Commenters
also noted that the aerstion time needed
with phosphine and helding time with
heat, cold and controlled atmospheres
can be longer than what is needed with
methyl bromide. EPA acknowledges that
this will take considerable adjustmant
on the part of shipping end storage
firms, but does not believe this is an
insurmountable barrier, Adaptations of
existing technologies (e g., combinatinns
using heat or carbon dioxide) might
reduce dose and time of exposure
reguirements.

A received comments in support of
the phaseout of methy] bromide, with
special regard to wor{erexposum issues
in commodity processing facilities.
Several examples were given of workers
who had been adversely affected by this
material. The commenters strongly
support efforts to strengthen worker-
exposure and safety regulations, and
thus requested that EPA accelerste the
phasecut process and require that
commodities treated with methyl
bromide be labeled. EPA recognizes that
the phaseout of methyl bromide in order
to protect stratospheric ozone could also
have collateral benefits by reducing
eccupstional exposure to this chemical,
Of course, worker exposure to methyl
bromide substitutes may continue tc be
& concern in some cases. In any event,
EPA does not believe reduction in
worker exposure is a basis to accelerate
the phaseout under Title VI. Nor is this
a basis to require labelling under Title
V1. As explained below, EPA does not
believe the section 611 labelling
requirement applies to agricultural
Emdum fumigated with methy!

romide,

e. Structural Fumigation. Methyl
bromide has been utilized to effectively
control wood destroying and boring
insects in buildings, as well as rodents
and other pests in food processing
facilities. Although this use accounts for
less than five percent of the total glotal
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significant pest control tool due to its
effectiveness

EPA received comments on the
potential for alternatives 1o replace
methyl bromide for structural
trastments. Most of them compared
existing alternatives with methyl
bromide. While methyl bromide is a
#ood biocide, replacements will not
necessarily need to duplicate its
effectiveness in order to be good
structural pest control tools. As with
other chemical and non-chemical
replacements, pest control tools in this
us# area will need to be thoroughly
evaluated in regard to pest control
efficacy, practical feasibility, and
ecenomic visbility. It is essential that
research be done on slternstives to the
use of methyl bromide in the milling
industry and the food processing
industry to insure that chemical residue
problems are addressed.

Several options exist with regard to
pest problems in dwellings, with
sulfuryl fluoride the principal chemical
alternative. In this urea, methods to
reduce methyl bromide dosage by
combining the pesticide with carbon
dioxide, have shown good success.
Contact pesticides which control certain
wood boring pests include diazinon,
carbaryl, permethrin, cypermethrin,
fenvalerate, propoxur and borate which
is now registered in the United States
for control of termites and other wood
destroying insects, and is currently
being successfully utilized on a
commercial basis. Non-chemical
treatments include heat and cold
treatments and the use of microwaves.
Due to thess developments, EPA
believes it is likely Eul methyl bromide
use will decline significantly, and this
sector will not be adversely impacted to
& significant degree by the phaseout.

The principal methyl bromide
replacement for commodity storage
warehouses and food production
facilities is phosphine. While this
material is not applicable in all
situations duse to its sbility to corrode
certain metals, when it is combined
with carbon dioxide the amount of
phosphine needed can be significantly
reduced, which in turn di hes the
potential for phosphine-induced metal
corrosion. As discussed in the proposal
(58 FR 15014), other treatments include
heat, cold, modified stmospheres, and
inert dust. Additional research will be
required in this area to ensure that all
current users of methyl bromide will
have acceptable replacements by 2001
Here, target pests and control options
must be well defined in order to utilize
pést control materiels which are specific
to the situation.

5. Analysis of Costs 2:.J Benefits

EPA recwived comments that in the
March proposal it had not adequately
addressed the costs and benefits of
action to phase out methy! bromide. On
the contrary, EPA included extensive
documents in the docket which
examined the uses of methyl bromide
and the applicability and costs of
variors alternatives, (See for example,
Preliminary Use and Substitutes
Analysis of Methy! Bromide in
Agricuitural and Other Uses (June,
1992) and Montreal Protocol
Assossment Update on Methyl Bromide:
Science, Technology and Economics,
UNEP (1883)). In the case of heaith and
environmental impacts, the Protocal's
assessment update provides significant
information or the likely impact of
continued use of methyl bromide on
stratospheric ozone.

In comments received on the
proposed rule, the MBWG conducted its
own cost-benefit analysis (“Comparing
the Costs and Benefits of EPA’'s
Eroposed Phaseout of Methyl

romide”). This analysis purports to
calculete benefits based on EFA's
methodology and findings used in past
regulatory impact analysis. It calculates
costs besed primarily on an economic
impact study Iorformad by NAPIAP and
discussed in detail in the previous
section of this notice. The MBWG study
concludes that the benefits of the
methyl bromide phaseout in 2000
would be $19-29 million dollars and
the costs would be $5-9 billion. This
analysis is flawed for many reasons. The
benefits calculations are drawn from an
analysis of the impact of increased
emissions of CFC-11, This scenario
completely excludes the impact of
bromine on stratospheric ozone
deg:tomm and therefore very
substantially understates the magnitude
of depletion. The benefits of avoided
ozone depletion from CFC-11 occur
over 8 period of 200 years, whereas the
benefits from decressed emissions of
methyl bromide occur within five to ten
years. This factor is omitted from the
MEWG's analysis. The analysis of the
costs of phasing out methyl bromide
dramatically overstates estimates for the
reasons discussed in detail above in the
critique of the NAPIAP study. The cost
estimates sssume an immediate
pheseocut, assume no additional
alternatives are available in 2000,
assume that no improvements in the use
of existing slternatives are feasible, and
assume thet the market response by
farmers is in some ceses simply to
sbandon their flelds.

EPA conducted an extensive review of
the costs and benefits of its final action

on methyl bromide (see, “The Cost and
Cost-Effectiveness of the Proposed
Phaseout of Methv| Bromide,"” EPA,
1993), This study inchides the latest
information cn the costs and
effectiveness of potential new
alternatives by the vear 2001 and on the
costs and benefits of improved
utilization of existing altematives. The
Agsncy estimates the total costs of a

haseout from 1984-2010 to be $1.7-2.3
gillion. The benefits analysis contained
in this report reflects the key
assumptions about manmade emissions,
impact on ozone of bromine, and likely
growth in use shsent regulations that are
contained in the Protocol assessment
update report. Based on this reasonable
sot of assumptions, EPA calculates the
benefits of the final rule phasing out
methyl bromide to be between $244 and
$952 billion. (The benefits for the
phaseout of methyl bromide between
1994 and 2010 is between 814 and 56
billion). These benefits result primarily
from avoided cases of non-melanoma
skin cancer. The range in values results
from different estimates for the value
essocisted with 8 human life.

6. Group Assignment and Baseline Year

Whenever a substance is added to the
list of class I substances, section
602{c){1) provides that the Agency
assign it to an existing group or create
& new group. The Agency proposed ta
create a new group (Group V1) following
the historical precedent of actions both
under the Montreal Protocol and the
CAA

Since the Agency did not receive any
substantive comments on this as of
its proposal, today's final rule adopts
that approach. For the reasons
summarized above and elsborated on in
the proposal, methyl bromide will be
listed as Group VI within the list of
class I substances,

EPA proposed using 1991 as the base
year for determining the level at which
to set the production and consumption
cap. This was chosen because it is the
last year prior to discussions to regulate
this compound and therefore avoids the
possibility of companies increasing
E:oducﬁon in an effort to increase their

seline. The same re was used
in setting the appropriate year for other
substances covered in the CAA and
the Montreal Protocol. The baseline
established in the Montreal Protocol for
methyl bromide is also 1991.

The only comment on this issue
supported this year as the baseline. For
the reasons stated abu e, 1oday » finai
rule adopts 1991 as the baseline Ina
separate notice (58 FR 40048), EPA had
requested data to suppert the
development of both a 1991
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consumption and production baselines
for allocating allowances, EPA
published proposed allowances based
on 1991 levels on November 9, 1993 in
the Federal Register. The Agency
intends to publish final allowances
hefore the end of the calendar year in
ordar to inplement the freeze
established in thie rule beginning
January 1, 1994,

In an important distinction between
the Montreal Protocol and this rule, EPA
has not excluded quarantine and

reshipment uses from its baseline end
me the coverage of this regulation.
Thus, the Agency intends to maintain
records on both the baseline and annual
production end consumption without
the exemption of quarantine and
preshipment uses as required under the
CAA and with those exemptions as
specified in the Copenhagen
Amendtents to the Montreal Protocol

7. Interim Reductions and Phascout
Schedule

EPA is ohligated under the CAA to
irxl§)c»se the schedule of reductions
called for in section 604 unless under
section 602(d) it can demonstrate that

wch 8 schedule is unattainable, In its
* ‘ace, the Act appears to require the

«#ncy to adopt the most stringent
attainable phaseout schedule.

The proposed schedule for methyl
bromide was to freeze production in
1954 and to meintain that level until the
2000 phaseout. EPA's rationale behind
this schedule was that some near-term
alternatives for methyl bromide existed,
but for many of these, additional testing
and government epproval would be
required, which could take several
vears. Moreover, additional time is
essential to allow for the testing of
newly developed substitutes and 10
allow for 8 comparison of different
alternatives to determine which would
be most beneficial in terms of efficacy
and in terms of impact on the
environment,

The Agency received many comments
on the issue of interim reductions. One
group of comme, urged the Agency
to make deep reducuions in the early
yoars because of the availability of
substitutes and other methods of
reducing use. Many other commenters
pointed to the lack of currently available
alternatives and argued against any
interim reduction stops,

EPA recognizes that in some cases
alternatives are already available and
could be shifted to in the near-term. The
Agency encourages methyl bromide
users to make these shifts. Moreover,
recent requirements in Californie seek to
reduce use and emissions through
reduced dosage, deeper injections and

thicker tarps in an effort to reduce
ambient exposures and reduce health
risks. These efforts will also reduce use,
as much as 10-20% according to one
comrmenter. However, the Agsncy
expects that such reductions in use will
primarily serve to offset the historic
yrowth rate in the use of methyl

yromide. While EPA encourages these
and other near-term efforts to reduce use
and amissicns, the Agency does not
believe at this time that an adequate
case exists for relying on these measures
as the basis for interin. cuts, and instead
believes that they will primarily offset
increasing demand for methy! bromide.

While the Agency believes that
several alternative fumigants, including
such compounds as metam sodium,
telone, and dazomet could be widely
used as replacements for methyl
bromide, it recognizes that some time
will be required for this shift to ocour
Regulatory hurdles, equipment
raodifications, more extensive field
testing, and improved application
techniques are all reasons why the
Agency cannot now conclude that a
more stringent near-term schedule be un
is attainable. Furthermore, as discussed,
many non-fumigant alternatives may
also be viable options to replace methyl
bromide, These alternatives, including
soil sterilization, crop rotation, and

lant breeding, will teke several years or
fon er to develop and evaluate. In order
to allow for these alternatives to be fully
developed end evaluated, and to
provide adequate time for regulatory
spprovals through EPA and USDA,
today’s final rule does not impose any
interim reductions on production or
consumption of methyl bromide prior to
the phaseout.

Consistent with the provisions of
section 602(d), today's final action
allows the full seven years after January
1 of the year after the compound is
listed for a phasecut, For the reesons
discussed earlier in this notice, the
phaseout of methyl bromide would be
required by January 1, 2001 instead of
2000 as proposed.

EPA received many comments calling
for EPA to allow the maximum time
permitted under the statute. These
comments generally ad that the
additional time is n to ellow for
the development and approval of
alternstives. Given the considerable
uncertainties in knowing how long it
will take for a full com famom of
siternatives 1o be developed and
implemented, the Agency believes it
would be prudent st this time to permit
the sdditional year prior to the
phaseout. However, the Agency will
continue to review the development and
implementation of alternatives and

could decide at some future date that an
earlier pheseout is attainable.

8. Labeling

Today's rule does not directly deal
with labeling requirements under
section 611; once a compound is listed
&s class 1, then labeling would be
required one year after the designation
becomes effective (see, 40 CFR 82.102),
EPA has determined thet activities
involved in growing, harvesting, storing
and transporting food are part of an
agricuitural process that falls outside
the intent of Congress to require labeling
on products “manufactured with" a
class I or I substance. Thus, containers
of methyl bromide would be required to
be labeled beginning on January 1, 1995,
but products treated with methyl
bromide would not require labeling.

EPA received comments both
supporting this interpretation of its
labeling rule and arguing that labeling of
these products was clearly intended by
Congress and that providing this
information to consumers was precisely
the intent of section 611.

EPA recognizes that the general
purpose of alerting consumers that
certain goods were produced in a
manner that may cause harm to
stratospheric ozone couid apply to
certain agricultural products for which
methyl bromide is used. Nevertheless,
the Agency believes that the section 611
requirement that products
“manufactured with” a class L or Il
substance should reasonably be
interpreted to not apply to agricultural
products as such products are grown
and not manufactured,

The ordinary sense of the phrase
“manufactured with” does not include
agriculture, The dictionary defines
“manufacture” to mean making
something made “from raw materials by
band or by machinery.” (Webster's
Ninth New Collegiate Dictionary
{1983)). Fruits and vegetables are
generally not made from raw meterials
by hand or machinery. EPA further
believes that labeling products reises
issues that Congress did not foresee in
enacting section 611. For example,
applying the labeling provision to
sgricultural products for which methyl
bromide s used is practically more
difficult than labeling of most
manufactured products. Rew
sgricultural products are ordinarily not
pnck:f:; in the saine manner as other
man ured products. In many if not
most cases, consumers purchase fruits
and vegetables without any pack at
all. Labeling such produce would
particularly difficult.

b
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9. Esserntial Uses

EPA esked for comment in its
proposal on whether it has the statutory
authonty under section 604 to grant
eswn‘iai use expmptions for methyl
bromida. EPA receivoed one comment on
tiis tssue suggesting that it has such
autiority and that limits on essential
uies specified in section £04 deal only
with those compounds alzeady listed
and should not in any way restrict the
Agency's Nlexibility tn crafting essential
uses for newly listed substances
Anaother commenter suggested that the
Agency should go back to Congress for
explicit suthority to grant essential uses.

EPA believes that it is premature st
this time to attempt to resc!ve this issue.
¥, as the phaseout date approaches, it
becomes clear that important uses are
still without substitutes, the Agency
anticipates it would seek an appropriate
reinueay.

V. Addition of
Hydrobromofluorocarbons (HBFGCs) to
the List of Class I Substances and to the
Phaseout Schedule

In today's rule, the Agency is adding
bydrobromofuorocarbons{HBFCs) as
group VII, class | controlled substances.
These chemicals have & parallel
chemnical structure to the HCFCs, with
bromine atoms taking the place of
chiorine stoms. Multiple ODPs of these
chiamicals were sgreed 1o by the Parties
of the Montreal Protocol s past of the
1992 Amendment which phases out
these compounds by January 1, 1996, As
explained in other parts of this ruls, the
Agency expects these amendments to
euter into force during the first fow
months of 1994. The multiple values
contained in the Protocol Amendment
on the ODPs of the listed HCFCs do not
reflact scientific uncertainties. The
upper value of the ODP range provided
15 the estimate for the isomer with the
highest ODP, and the lower value is the
estimate of the ODP for the isomer with
the lowest ODP. The Parties to the
Protocol st their meetihg in nhagen
:gmed that the ODP for these chemicals

all be the upper value in the ’
and that these chemicals shouid be
phased out by January 1, 1998, All the
upper ODP values for the HEFCs ODPs
excead 0.2,

As provided under section 602(e) of
the Clean Air Act, the ODP of &
substance specifisd under section 602
shall be consistent with the ODP
specified for that substance under the
Protocol. Also section 602(s) provides
that the Administrator shall add to the
class I list all substances that the
Administrator determines to have an
ODP 0f 0.2 or greater. The Agency is

essigning CDPg to the HBFCs based on
the fsomers with the highest ODP,
consistent with the approach taken
under the protocol. Because such ODPs
are above 0.2, the Agency is adding the
HBFCs to the class I list. The Agency
hias assigned HEFCs to group VI of the
class I chemicals.

Once listed, these chemicals are
subject to the phaseout schedule
specified fn section 604 of the Clean Air
Act. However, section 6806(a){3)
irovides authority for accelerating the
pbaceout of class I substances on the
grounds that the Montresl Protoce! is
modifiad to ‘nchude a schedule that is
more stringen, than the schedule
otherwise applizable under title V1.
Section €14 prosides that in case of
conflict between iy provisior. of title
VI and any provision of the Montreal
Protocol, the mon) stringent provision
shall govern. Thr refore, the Agency is
adopting the sch.edule agreed 10 by the

Parties in Cope thagen to phase out
these chemical, by January 1, 1996.
Furthermore, EPA had proposed, and

today makes f.nal, a freeze on the
preduction ar d consumption of HRFCs,
starting Janua y 1, 1094 &t 1991 baseline
levels. The A/ency is aware of oaly one
HBFC in proiuction, HBFC-22B1, used
&5 8 fire supp vessant with an ODP of
0.74. Use of th.is chemical is extremely
limited, and it s only manufactured by
one company. As 8 result, EPA does not
anticipate any sign'ficant economic
consequences ffom the phaseout of
HBFCs

EPA published a Federal
notice requesting dsta on 1991
?ro&umjon and . tig:;n:f HBFCs
or the p ses of establishi
bauhnuuzg allowances. Bused on
responses Lo that request, EPA

posed allowances on
m g,";m. and intends 1o
publish final allowances befare the end

of the year to implement the freeze
beginning January 1, 1994.

VI. Trade Restrictions

A. Description of Proposed and Final
HRequirements

nq\dmuh e izll“ho Gema:ir Act, the
decizions of the 4th of the

Parties to the Montres! Protocol, and the

London and Cope Amendments
to ébo Montresl Protocol, EPJ:M ased
and is today requiring & number o
restrictions on trade with foreign stees
that are not Parties to the Protocol or its
Deing promsigstnd by s e 38

ing promulge s rule add to
existing trade restrictions u
in 1990 {sae 40 CFR 82 4(d)),

Specifically. today's actions require s

* EPA wil

ban on bulk exports of controlled
substances from the U.S. of Annex A
substances (Class I, Groups 1 and 1T} to
foreign states that are not Party to the
1987 Montraal Protocol. While this
provision will not be legally effective
until the effective date of today's
rulemaking, EPA had asked U'S
companies to comply with this trade
ban. All indications suggest compliance
has occurred. Today's rule alsc Lmposes
8 ban on bulk impoits and exports of
controlled substances listed in Annex B
to the Protocol (Class 1, Groups 111, IV,
and V] from and to fereig states,
respectively, that are non-Parties to the
Loodon Amendment. While this
provision also will not be legally
effective until the effective date of
today’s rulemaking, EPA hes asked all
relevant companies to ban the import
and expaort of these chemicals effective
August 10, 1983, the effective date of
the relevent Protocol provision. Finaily,
todey’s rulemaking imposes a ben on
imports from foreign statss not Party to
the 1987 Mortreal Protocol of specified
products listed in Annex D to the
Protocol that coatain the controlled
substances specified in Annex A (Group
I and I, Class | controiled substances).
This provision will become effective
January 10, 1994. The EPA proposal
notified all companies of the
applicability of these provisions.

The Montreal Protocol provides, and
EPA is also sllowing en exception fom
the trade bans for foreign states that are
not Party to the Protocol, but have been
determined by 8 Meeting of the Parties
to the Protocol to be in compliance with
Articles 2A to 2E und 4 of the Protocol,
This includes countries that have
complied with the terms of decision TV/
17¢ of the 4th of the Parties to
the Montreal Protocol, which
provisionally determined compliance
until the 5th Meeting of the Parties
(November, 1993 Bangkok) for certain
non-Parties thet submitted specified
deta by March 31, 1993. A list of those
qualifying countries can be found in
appendix C, Annex 2 of this rule An
updated list of countries which are
Party to the Protocol and its
amendments can be found'in eppendix
C. Annex 1. Over the last
manths, the number of Parties to the
Protocol bas been increasing at a
mlativolr fast pace. As a consequence,

update the list of Parties to the
Protocol every other manth. One
commenter noted that EPA must make
this list available as readily and easily
os possible. A dated iist of Protocol
Farties and Parties qualifying for an
exemption from the Protocol’s trade
bans can be obtained by calling EPA‘s
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Stratuspheric Protection Hotline at 1-
B00-296-1996. The Agency will update
this list every two months, and
companies may tracde with the newly
added countries without FFA
rulemaking

Finally, in the proposed rule, EPA
asked for comment on whether the
information requirements currently in
place for trade in bulk chemicals should
e applied to the importation of
contrelled products, As noted below,
one commenter stated that the
recordkeeping and reporting
requirements discussed in the proposal
were unduly burdensome, and that EPA
should rely on U.S. Custom's records for
this information. EPA had not formally
proposed recordkeeping and has
decided not to impose such information
requirements. Since the publication of
the proposed rule, the number of
Protocol Paggies has risen from 91 10
126, and there is every indication that
sdditional Parties will be joining
shortly. The current list of countries
campiving with the Protocol includes
ali known producers, and since all
Protocol Parties are under an obligation
tu ban the export of controlled
substances to non-Parties, the
possibility that non-Parties would be
producing and exporting products
which contain controlled substances is
narrow. Given these circumstances, EPA
believes that it would be overly
burdensome to require such information
for importation of controlled products.

B. Response to Major Comments

Cme commenter misunderstood EPA's
description of the relstionship of
Taiwan to the Montrea! Protocol. In the
proposed rule, EPA affirmmed that the
trade provisions of the Protocol only
apply to “a State not party to the
Protocol," and noted that Taiwan,
which did not fall under this Protocol
category as a state, had nonetheless
submitted data to the Protocol
secretariat indicating that it was in
compliance with the control provisions
of the Protocol. The commenter asked
for clarification as to what action EPA
would take if Taiwan were found at
soma future date to be out of
compliance with those provisions.
Should that situstion arise, EPA would
review its options and would take
actions consistent with U.S. laws and
policies to strongly eacourage full and
prompt compliance with the Montreal
Protocol

C. Legal Authernity

As discussed in more detail in the
proposal, section 615 of the Clean Air
Act provides EPA with the suthority to
promulgate these trade restrictions. That

section authorizes the Agency to
promulgste regulations, if in the
Administrator's judgment, any
substance, practice, process, or activity
mey reasonably be anticipated to affect
the stratosphere and such effect mav
reasonably be anticipated to endanger
public bealth or welfare, These trade
bans imposed by this rulemaking would
prevent shipments of oxone depleting
substances from the U.S. to countries
with no regulatory infrastructure to
control their use. Limiting access in this
way will reduce their relsase of such
substances into the atmosphere, thereby,
reducing effects on public health and
welfare. Moreover, the bans on imports
to the U.S. from non-Party foreign states
of controlled substances and products
would help discourage shifts of
production to non-Party foreign states to
the Protocol by eliminating the U.S. as

8 market for such production,

D Definitions

As proposed, in this final rule, EPA
has further defined Parties to the
Protocol in the regulation to distinguish
Parties complying with the original
1687 Montreal Protocol, the 1990
London Amendments and the 1992
Copenhagen Amendments

E. Foreign States not Party to the
Protocol

Article 4 of the Montreal Protocol
provides foreign states which are not
Party to the Protocol with a mechanism
to demonstrate compliance with key
Protocol provisions and seek exemption
from the Protocol's trade measures
egainst non-Parties. Specifically,
paragraph 8 of Article 4 states that trade
with non-Parties will be permitted if
meeting of the Parties finds those states
1o be in full compliance with Articles 2,
2A 1o JE and 4 of the Protocol. It is
anticipated that once grinted, such
status will be reviewed by each
subsequent meeting of the Parties to
ensure continuing compliance with the
relevant Protocol provisions.

At the 4th Meeting of the Parties, the
Parties reviewed the deta submission of
Colombia, dnd based on their
demonstration of compliance, decided
to suspend measures against that non-
Party. Additionally, by Decision 4/17C,
the Parties decided to determine
provisionally, pending a final decision
8t the Sth Meeting of the Parties, that
any foreign state non-Party to the
Protocol which submitted data by
March 31, 1993, was in compliance with
the relevant provisions and could be
exempt from the trade restrictions until
the 5th Meeting of the Parties when that
data could be reviewed. Fourteen non-
Parties to the Montreal Protocol

submitted data based ar that decision
Additionally, eight non-Parties to the
London Amendment to the Protocol
submitted deta. Due to the timing of
their submissions, EPA was not able to
list in the proposed rule those countries
with interim status as a Foreign State
not Party to the Montres! Protocol but
complying with Montreal Protocol and/
or the London Amendment

VII. Changes in Definition of
Production

A. Definition of Production

In the March 18 proposal, EPA
proposed to define "production” as the
manufacture of a controlled substance
from any raw material or feedstock
chemical, but not to include: “(1) The
manufacture of a controlled substance
that is subsequently transformed; (2) the
reuse or recyvcling of a controlled
substance; or (3) amounts that are
destroyed by the approved
technologies.” The current definition of
“production” excludes controlled
substances that are subsequently
transformed and the reuse or recycling
of a controlled substance.

In today's rule, in response to a
variety of comments to be discussed in
this section, the definition of production
is revised to mean ‘the manufacture of
& controlled substance from any raw
material or feedstock, but does not
include:

(1) The manufacture of a controlled
substance that is to be subsequently
transformed;

{2) The reuse or recycling of a
controlled substance;

(3) The manufacture of a controlled
substance that is subsequently
destroyed by one of the five approved
technologies, to the extent that
destruction is considered to bave
occurred under this rule; end

{4) Controlled substances that are
vented or spilled unintentionally.”

Several commenters indicated that
after the phaseout, production
allowances would no longer be available
to produce controlled substances
intended to be transformed or
destroyed, using the current system of
expending production allowances and
epplying to EPA to receive allowance
reimbursement for cantrolled
substances that are transformed. In
response to those comments, along with
revising the definition of production,
EPA is also revising its approach to
requiring producticn and consumption
ellowances in cases where controlled
substances are to be transformed or
destroyed. )

Under today's rule, production and
consumption allowances are required
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only for the “production” of controlled
substances that will result in emissive
uses. As e regult, producers of ozone-
depleting rhemicals that are to be usad
as feedstock do not need to expend
ellowances to manvfacture thase
chemicals, Thet is elso true for
producers of such substances that are
manufactured for production processes
that will result in their destruction
Similarly, allowancas ere not requirsd
when importing reused or recycled
substantces, The changes in the
definition of production will serve to
facilitate business operstions by
eliminating the need for EPA's
paperwork related to refunding and
trading allowances in thess limited
situations. The Agency believes that
these changes will assist industry in
their business operations, but bave no
#'gaificant impact upon the czone layer.

1. Transformation

o. Changes in Treatment of
Transformation. Under the current
regulations, producers expend
production and consumption
allowances when producing end
importers expend consumption
allowances when importing controlled
ozone-depleting substances {except for
carbon tetrachloride produced as a
feedstock). When the chemicals are sold
to a sacond party and subsequently
transformed, new allowsnces are
provided to that second party
transformer upon request. These
allowances are then traded back to the

roducing company by the transforming
irm,

Several commenters, althou
agresing with the proposed definition of
production, indicated that the current
sdministrative procedures for dealing
with transformation and destruction
undar the sllowance system should be
modified. Since, only after a company
transformed the coutrolled substance .
and submitted documentation ta EPA
that transformation occurred, would
EPA “refund” those allowances
expended, commenters indicated thst
aliowances should not be mrxmd for
the production of ozeme-depleting
substances thet are to be transformed or
destroyed.
m(lammomm further insl:ﬂt;d thet

866 requirements cant
burdens upon induwypo..‘m peperwork
and staff tirne, both for industry and
EFA, to grant and trade allowsnces is
excessive, and it may be months before
& producer had allowances returned.
The EPA recognizes that es the number
of allowances becomes smaller with the
annual reduction schedule, producers
will become hard pressed for available
allowances. It is not EPA's intent to

hinder business operations that are
allowed under the Montres] Protocal
{i.e., production for transformation is
not Limited). Finally, EPA recognizes
that under the current program, no
manufacturer could produce past 1993
except for essential uses end exports to
Article $ countries, since no allowances
will be available

Consequently, EPA’s procedures of
the ailowance system for ozone-
depleting substances are now changed.
In essence, the Agency is now extending
the system previously applicable only to
carbon tetrachloride transformation to
other controlled substances. Because
controlled substances that are
transformed are excluded from the
definition of production, producers that
transform or sell to purchasers that
transform do not need allowances for
such production. Companies that buy
these chemicals for transformation
purposes will no longer need to request
allowance redemptions once
transformation has occurred, and thus
will no longer need to trade thosa
allowances back to the producers. This
change would be imperative once U.S.
production and imports of controlled
substances is fully phased out. Without
such changes, companies would be
unable to produce controlled substances
that were to be transformed or later
destroyed after use.

The Agency does recoguize that some
production may have been intended for
emissive uses and allowances
expended, to produce those chemicals
but they are later transformed. Ia these
cases, EPA intends to allow persons to
redeem those allowances where persons
certify that transformation has ocowred
{see sion on certifications below).

b. Recordkeeping and Reporting
Changes Relative to rmation. In
addition to the simplification of the
program to eliminate the unn
requesting and trading of allowances,
EPA will require only annual reports
from compenies thst transformed czone-
depleting chemicals. To track
transformation on a quarterly basis, EPA
will rely upon producers’ quarterly
reports which will record the velume of
chemical sald for transformations. The
Agency found tracking transformation
between producers’ and
transformers’ reports difficult.
Generslly, chemicals, once produced,
are sold, used, or put into inventory. In
some cases, companies will stretch out
inventory over years. This makes it
difficult for EPA to match production
intended for transformation to when it
is actually consurned or transformed.
Consequently, EPA has decided to
eliminate the transformer's quarterly
report. However, EPA has not

eliminater] -~ ordkeeping by compenies
ti:at consume these chemicals as
feedstock. EPA will svdit transformers
to ensure compliance with the
requirements of this regulation.
Transformers must maintain the
following records as is currently
required under the existing program:
dated records of the guarntity and levei
of each cantrolled substance
transformed; copies of the invoices or
receipts documenting the sale or
transfer of the controlled substance to
the person; dated records of the names,
commercial uses, quantities of the
resulting chemicals, and dated records
of shipments to purchasers of the
resulting chemicals: dated records of all
shipments of controlled substances
received by the person, and the identity
of the producer or importer of the
controlled substances; and dated
records of inventories of controlled
substances at each plant on the first day
of gach quarter.

Compenies that purchase class |
controlled substances and then
transform those cohtrolled substances
must report the annual volume
transformed within 45 days of the end
of the control period.

In the case where production and/or
consumption ellowances are expended
and the substance is later transformed,
a on who transforms may receive
ammcu for transformation of
controlled substances. The person must
submit the following information: the
identity and address of the person who
transformed the substance; the quantity
and level of controlled substance
transformed; a copy of the invoice or
receipt documenting the sale of the
controlled substance; the name, quantity
and verification of the commercial use
of the resulting chemical transformed;
and signature of the certifying party.
The person must also certify that the
production of the controlled substauce
expended either production and/or
consumption allowance. The Agency
believes that this information is
necessary to ensure that transformation
has occurred.

2. Destruction

In today’s action, the Agency is
implementing in its regulation & recent
decision of the Parties in hagen
that addressed destruction sion IV/
11), removing controlled substances to
be destroyed under certain conditions
from the definition of “production.” As
will be described below, EFA believes
that the implementation of this decision
is consistent with House-Senate
Conference Report that accompenied the
Clean Air Act Amendments of 1980, and
will provide more clarity as to the
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definition of production an

conditions under which destruction
allowed. Todavy's rule eliminutes from
the definition of proc ]
szone-depleting b
wh S
it
pr s
s Change poses 11 P ant
enviroan warm and lessans the
sdministra urden of the current
regulation

a. Elimination of Coincidental
Unavoidable Byproducts Provision. As a

result of sctions by the Parties to the
Protoca! regarding destruction, the need
for the current coincidental unavoidabla
byproducts (CUBP) provision is
eliminated. Under the current
regulations, that provision allows for an
exemption from ;\.’(\(iu(‘.}u.", restrictions
for any contrglled substance that is a
coincidental unavoidable byproduct and
is subsequently contained and
destroyed by the maximum achievable
control technology, or MACT, With
today’s rule eliminating those quantities
of controlled substances destroyed from
the definition of production, the CUBP
provision becomes unnecessary and
duplicative. Therefore, as proposed,
today's rule deletes the CUBP provision
of the current phaseout regulations.
Commenters suppaorted the striking of
the CUBP provision, given the treatment
to be afforded through the destruction
and insignificant quantities (see
discussion below) provisions outlined
in the proposal and followed through in
today's final rulemaking.

b. Destruction—Background. Under
the existing Protocol, “production” of
controlled substances is defined as “th
amount of controlled substances
grodu('ad. minus the amount destroyed

v technologies to be epproved by the
Parties.” At the Fourth Meeting of the
Parties to the Montreal Protocol, the
Parties approved five destruction
technologies to be used for destroying
cantrolled substances.

With the approval of the five
destruction technologies—liquid
injection incineration, reactor cracking,
gaseous/fume oxidation, rotary kiln
incinerators, and cement kilns, Parties
to the Protocol can now subtract from
the definition of production that amount
of controlled substance(s) that is
destroyed by these means, under certain
conditions discussed below.

Liguid injection incineretors are
typically single-chamber units with
waste burners. They may also include
liquid injection stages of 8 multiple-
chambaer incinerator, These incinerstors
are used to destroy wastes with a low
esh content and can be used to destroy

sludge, slurry, vapor, or combustible
Lguld. Liguid wastes are burned in
suspension after being injected through
burners and atomized to fine droplets

A reactor cracking process uses

ndrical gra
reactor and an oxygen-hydroy;
system, Sinee 198 ;
tod waste gases resulung from the
production of CFCs. The gases ars
converted to hydrofleoric acid,
bvdrochloric acid, carbon dioxide,
chlorins, and water. The two acids are
usable in-house and/or marketable, and
the chlorine is scrubbed, leaving only
water vapor, oxygen, and carbon
dicxide as waste gases.

Caseous/fume oxidation destroys
waste vaper streams, most often volatile
organic compounds. A combustion
tamperature of around 1100 degrees
centigrade is needed to destroy most
czone-depleting compounds. Acid gas
scrubbers are required for incineration
of halogenated waste vapors, such as
those from controlled substances. Fume
incinerators can be direct flame
incinerators, consisting of the
combustion chamber and a burper, or
recuperative fume incinerators that use
heat exchangers to preheat the waste
vapor feed stream or the combustion air.
Fume incinerators are usually found in
chemical process or manufacturing
plants

Rotary kilo incinerstors can handle a
wide veriety of both solid eand liquid
wastes. Rotary kiln incinerators
typically have at least two combustion
chambers, the afterburner ensuring that
complete combustion of exhaust gases
takes place. Liguid wastes can be fed
either into the rotary kiln area or
directly into the aferburner chamber. If
fed into the afterburner chamber, ths
liquid is stomized in the burner or
combustion zone.

Cement kilns, under proper operstion,
can destroy most organic chemical
wastes. Tests have been conducted
using CFC~113, with a destruction
efficiency of greater than 99.99 percent
demonstrated. Destruction of ozone-
depleting substances in cement kilns
appears beneficial.

¢. Definition of Destruction/Change in
Definition of Production. In today's
rulemaking, the Agency defines
“destruction” as “the expiration of &
controlied substance to the destruction
efficiency actually achieved, unless
considered completely destroyed as
defined by this section. Such
destruction does not result in a
commercially useful end product and
uses one of the following controlled

rocesses. . ." The Agency believes it

as the authority to develop this
definition to be consistent with the

tre

Protocol. While section 601 [11) of the
CAA does not require EPA to exclude
quantities of controlied substances that
are destroyed from (he definition of
“production.” EPA believes it has the
discretionary suthority to exclude from
the definition of “production”

con
thr

ugh the use of the technologics
epproved by the Protocal Parties at the
Copenhsgen meeting. Section 601 {11)
provides that the terms ‘produce’,
‘izroduced'. and ‘production’, refer to
the manufacture of a substance from any
raw material or feedstock chemical, but
such terms do not include amounts of
substances that are transformed or
reused

EPA notes that the Conference Report
of the 1890 Clean Air Act Amendments
stated that the “conference agresment
does not include a requirement to
construe the term ‘production’ in a
manner consistent with the Protocol
The Protocol’s exclusion for
manufactured substances that are
subsequently destroyed is too broad and
does not include adequate safeguards to
preclude sbuse.” The Conference Report
then proceeded to state that “[iln the
course of implementing this Act,
however, EPA shall consider whether an
exclusion will be sllowed on a case-by-
case basis for the manufacture of
controlied substances that are: (1)
Coincidental, unavoidable byproducts
of a manufacturing process; and (2)
immediately contained and destroyed
by the producer using maximum
available control technologies,” EPA
proceeded to establish a process that
exempted such production as CUBP, as
discussed sbove, in the July 30, 1992
final rule (57 FR 33754)

While section 601 (11) of the CAA
does not contain language requiring
EPA to follow the Protocol in terms of
excluding destroyed controlled
substances from production, it also does
not contain language precluding EPA
from following the Protocol Parties’
spproach to destruction. Maoreover, the
Conference Report assumes that EPA
has the suthority to exclude quantities
that are destroyed from production.
Otherwise, Congress could not have
directed EPA to consider excluding only
certain types of destroyed production,
EPA believes that while it is not
required to follow the spproach of the
Protocol Parties regarding destruction, it
has the suthority to do so st this
juncture becsuse the approach edopted
by the Parties, in specifically approving
the five destruction tecnnologies,
edequately satisfies the concerns
expressed in the Conference Report, -
Those concerns were expressed at &
time when it was not known how the

ro R
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Parties would trest destruction: by
specificelly approving these five
technologies, tKe Parties have satisfied
the concem of the House-Senate
Conference Committee that the
Pratocal's exclusion associated with
gestruction is too broad. Furthermore,
by requiring reliable documentstion of
the amount dostroved, EPA's
implementing regulations further
address the concerns raised in the
conference language.

The Agency believes that with the
edoption of this definition of
destruction, a modified definition of
production consistent with the
Protocol’s decision to approve the five
destruction technelogies, and the
recordkeeping and reporting
requirements described below, the
toncern regarding destruction expressed
in the Conference Report language is
adequately addressed,

Treatment of Destruction. Today's
rule, with its definition of destruction,
treats destruction in 8 manner parailel
to the treatment of transformation in
this final rule. Those substances that are
produced for use in production
processes that result in their
destruction, using one of the five
approved destruction technologies, are
exempt from the definition of
proquction. Therefors, production and
consumption allowances are not
required for production and importation
of contralled substances that are to be
destroyed,

It is important to note that EPA
modified the method adopted in this
rule for treating transformation and
thus, destruction, from the proposed
rule in response to comments, le
¥ rducers or importers transforming or
aestroying carbon tetrachloride would
not have been required to hold
ellowances to produce or import under
the proposal, producers and importers
of other controlled substances, and non-
producers were required 1o a ply for
allowance credits after trans ormation or
destruction had teken place. EPA made
this decision due to the number of
comments it received requesting this
treatment. The Agency belisves that as

change would heve no impact on the
eg:num{n-nta The bas
Acknowledged that these requirements
would bave needed amending to
implement the com plete phasecut
successfully. In today's final rule, {n
cases where the producer or an importer
knows that any controlled substance is
to be transformed or destroyed by the
producer or importer itself or by e non-
producer of the controlled substance,

that substance will not fall under the
definition of “production” and
“consumption,” negating the
requirement for production and/or
consumption allowances,

This rule does allow persons othar
than producers or im porters to receive
allowances when they destroy the
controlled substance. Where allowances
are expended in producing a substance
that is sold for emissive use and that
substance is later destroyed by one of
the five epproved technologies, the final
rule is requiring tisat a certification be
submitted to the Agency by the person
requesting the allowances who
destroyed the substance that allowances
had been expended for the production
or iraport of this controlled substance.

The person uesting thess
allowances sb:ﬁd provide the
following information: the identity and
address of the purson who destroyed the
substance; the name, quantity and
volume of controlled substance
destroyed; copy of the invoice or recsipt
documenting the sale of the controlle
substance to the person; and the
dastruction unit's efficiency. Finally,
the person shall submit a cortification
thet allowances had been expended for
the production or import of this
controlled substance, The Agency
believes that this information, similar to
the information required for receipt of
allowances for transformation, is
necessary to ensure that destruction has
occurred,

l/u will be dxtic‘u:u:lh below, EP? is
850 requiring that ea person who
imenr::q (knowing at the time of
purchase) to destroy controlled
substances submit to the producer or
importer from whom they purchase
those substances a verification that the
substances they purchase will be
destroyed. The purchaser or importer
will keep this verification on file. Also
discussed below, EPA is requiring that
8 one-time report be submitted by those
who destroy controlled substances,
stating the destruction unit’s destraction
efficiency and the methods used to
record the volume destroyed and those
used to determine destruction efficiency
&5 well as other fodera] ﬂ: ;uu
regulations governin estruction
technology. The com%imﬁon of these
two one-time (unless information in
verification or report changes)

ents will supply adequate
informetion to EPA and to the producer/
importer, such that destruction can be
confirmed. This will minimize the
amount of information the person
destroying will need to submit to the
producer/importer after substances are
actually destroyed.

All companies that destroy class 1
controiled substances must report
volume destroyed durinfg the control
period within 45 days of the end of the
control {mn‘od.

As will be explained in greater detail
below, a substance will be considered
completely destroyed if it js destroyed
by one of the five techriologies at o
demonstrable destruction efficiency of
98 percent or greater. Substances
destroyed by one of the five
technologies at a destruction efficiency
of less than 98 percent will be
considered destroyed only to that
percentage; thus, only that rcentage of
the substance that is to be estroyed
will be exempt from the definition of
production, The remaining percentage
will fall under the definition of
production and thus require production
and/or consumption allowances to
produce or import.

This differs slightly from the
treatment of transformation in this final
rulemaking, in that substances
transformed, meaning entirely
consumed except for trace quantities,
are exempt from the definition of

roduction, are no provisions for
ess than full transformation, except for
trace quantities. A destruction
exemption can be obtained, however,
for wga!over percentage is demonstrated
to be destroyed by one of the epproved
technologies.

€. Respcnse to Major Comments. EPA
rmivof:ummu: Gomments relative to
its proposal to gmm credits or exempt
& controlied substance from the
definition of “production” for
destruction of the covered substances.
Of those, :n! dono stated that the

ney shouid not grant such credits or
:x?mptiom. The specific concern of this
commenter centered around the
potential ability of a company to
transfer production credits among
chemicals. According to the commenter,
if s company had & surplus of one
substance, destroyed that surplus,
received credits, then used those credits
to produce another substance, the
Agency could be Creating a disincentive
to move out of those substances,

this final rulemaking, EPA sllows

transfers of allowances to occur on) ¥
within a Group (eg, Group I, which
includes CFC-11, ~12, -113, ~114, and
~115]. CFC allowances could not be
traded for halon credits, as this
Commenter suggested. (Indeed,
production of halons will be pheased out
in 1994, and therefore, no trades would
occur smong individual halons )
Additionally, all transfers of allowances
among chemicals within a group must
be adjusted according to the OUP of
each substances The Anae e ot

o
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The Agency received comments
g that it is unreasonable to
¢ from the definition of
tion those processes where heat
\ergy that may be commercially
useful is produced as s byprod ict of
destruction. EPA agrees. The intent of
the destruction process is to destroy the
substance, for which a byproduct in the
way of heat or energy may be produced,
rather than production of an end
product being the goal of the destruction
ectivity. Heat or energy ere in fact
potential byproducts of the process of
destruction, rather than end ?mdums of
the substance(s) itself. Therefore, EPA
does not consider heat or energy
produced as & byproduct of destruction
to be considered an end product. As s
result, the production of heat ur energy
&s & byproduct of an approved
destruction technology under this
section does not preclude the substance
or substances from falling under the
definition of destructian.

One commenter suggested that the
Agency clarify that any other
destruction process that is later
spproved by the Parties to the Protocol
and added to this list of five destruction
technologies should also be deemed an
scceptable destruction techaclogy under
this rule. While EPA does not believe it
appropriate to authorize the use of as
yet unapproved destruction
technologies, it intends to propase
authorizing use of additional
destruction technologies through future
rulemakings, as such technologies are
spproved by the Parties.

Another commenter pointed out that,
although listed properly in the

Praambla tha vomalatmes: daue wf ol ?

rulemeking listed the destruction

hnologies incorrectly, splitting cut

liquid injsction incineration into two

techs vlogies—liquid injection and
ineration. The regulatory text has

now been corrected to include ligquid

an incineration as one

tSCOnOoIoORY

One commenter stated that cont: Is of
emissions of these substances by
product recovery devices shou!
treated in the same manner »
destruction via one of these five
approved technologies. Another
comr.enter stated that RCRA boilers and
{industrial furnaces should also be
covered by the exemption. Both claimed
that the end results would be
avoidances of emissions. In keeping
with the intent of Congress. where
concerns centered around too broad an
exemption of 8 substance from the
definition of production as a resuit of
destruction, and in meintaining
consistency with the decision reached
by the Parties to the Protocol, the
Agency is !nda?' allowing destruction
examptions only for those five
destruction technclogies epproved by
the Parties,

Another commenter requestad thot
EPA clarify that an incidental use of a
substance prior to destruction,
adequately contairied so as to prevent
any emissions, not disqualify it rom
receiving destruction credits/
exemptions. EPA expects that these
substances will be used in 8 production
process prior to being sent for
cgestruction, Consequently, whbere uses
of a substance occur in a coutained
environment and that substance is
subsequently destroyed, the destruction
exemption dyes(:n'bed in this section
would apply.

Another commenter requested that
the Agency clarify that off-site disposal
is equally acceptable in taking
advantage of this destruction credit. If
handled sccording to spplicable
requirements, ofl-site destruction
should ensure the same envircnmental
benefits as an-site destruction
Censequently, as long as the
requirements of this section are met,
including all reporting and
recordkeeping requirements, off-site
destruction will be treated in the same
manner as on-site destruction.

A commenter expressed concern over
the manner in which fugitive emissions
are treated and accounted for. EPA hes
not counted fugitive emissions of
controlled substances in its current
definitions of “controlled substance” or
"production.” The Agoncy believes that,
with the sccelerated phaseout of these
substences, the higher costs associated,

soi P sicece '

concerns, producers and manufacturers
have economic incentives to reduce
fugitive emissions of controlled
substances to 8 mizimum. Additionally,
major sources under section 112 of the
Clean Air Act will have requirements
imposed that will necessitate
minimizing emissions of covered
controlied substances. For these
reasons, in keeping with past practice,
fugitive emissions are not included in
today's definitions of “controlled
substance” or “production.” If EPA's
expectations turn out to be wrong, and
fugitive emissions are not kept to a
minimum, EPA will revisit the matter in
8 subsequent rulemeking.

f Degree of Exemption/Credit
Afforded for Destruction. Under the
current regulations, companies could
enly claim the CUBP exemption for
carbon tetrachloride and methyl
chloroform destroyed at a 99.99 percent
efficiency. The Agency had developed
this destruction efficiency for thess two
chemicals, as well as others, when they
were characterized as hazardous wastes
under 40 CFR 343(a) and 40 CFR
266.104, pursuant to the Resourcs
Conservation and Recovery Act (RCRA,
42 U.S.C. 6901 ef seg). In the July 30,
1992 rulemaking for the protection of
stratospheric ozone (57 FR 33754), the
Agency adopted this definition of
MACT in § 82 4{e)(1)(v) to exempt CUBP
from production limits. However,
today's rule eliminates the CUBP
provision and the Agency has now
focused on developing standards for
destruction of controlled substances in
order to exempt those substances from
the definition of “production,” making
use of the Agency's experiences with
MACT under the CUBP provision,
RCRA regulations, and proposed CAA
section 112 regulations.

Under RCRA. the Agency currently
requires that industries that incinerate
hazardous waste covered by the RCRA
regulations meet “at stack” standards of
©9.99 percent, or four nines. In addition
to these “st stack” standards, RCRA also
establishes performance standards to
control fugitive emissions of hezardous
substances which can occur at other
point sources, such as waste storage
facilities (§ 264.345(d)). While there are
currently no quantified controls for such
emissions, EPA is developing such
standards for point sources under the
CAA section 112 rule.

Of the substances regulated by RCRA,
the only controw.d substances covered
are methyl chloroform and carben
tetrachloride. The remaining controlled
substances are regulsted under. RCRA
only when they are blended with
hazardous waste, such as used sclvents,
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The Agency is today mexing svallable
the granting of full exemption from

roduction, or full sllowance credits,
based on the destruction of controlled
substances when they are covered by,
and operated in compliance with, RCRA
section 343(a) and 40 CFR 266.104. 1f
the Agency wers to exempt from the
definition of production only that
volume destroyed, 99.96 percent in the
case of RCRA permitted facilities, the
company would never be able to redeem
the full amount of the chemical used,
and would eventually be unable to
obtain sufficient volumes to operate
efficiently.

Under some situations, these
chemicals are not coversd by RCRA
regulstions, bu  will be covered by
regulations to e promulgated under
section 112 of the Clean Air Act. The
Agency published a proposed rule
(known as ths Hezardous Organic
NESHAPS [HON] rule) on December 31,
1862 (57 FR 62608) to implement
section 112, steting that companies are
required to omtrol sir emissions
occurring in chemical manufacturing
r!(){:ﬂliﬁl to the established MACT
evels, The HON proposal covers
spproximately 400 manufacturing
processes associated with the Synthetic
Organic Manufacturing Industry
(50CMI), us well as seven non-SOCMI
source categories. The Clean Air Act
conteined a list of 189 hazardous air
poliuteuts (HAPS) of which e portion
are known to be emitted by the sbove
mentioned industries. Of those listed,
the enly controlled substances are
methyl chloroform (MCF), carhon
tetrachloride {CCl4) and methyl bromide
(listed as a class I substance in today's
eccelerated phaseout rule),

The HON proposal covers five kinds
of emission points within such facilities
where these substances are emitted,
including process vents, wastewater
streams, transfor operations, storage
tanks, and equipment leaks. The Agency
proposed that esch emissions source
would require a “reference control
technology" with specific applicability
criteria, such as a 8% control
efficiency with vapor incinerstors for
gg)cau vents and 95% for storage tanks.

o HON gmpam performance
standards for operating the technologies,
s well as criteria for the design of the
control equipment,

The Agency proposed that when
organic hazardous air pollutants are
released through process vent sources,
compenies may route thece emissions to
:’ gmomlfum.l{. oxidation ht:x.cinmnt for

estruction, Agency roposed
thet such incinerscors w.p with an
efficiency of 98 percent.

For the purposes of this rulemaking,
the Agency establishes that when other
regulations apply, such as ones
promulgated under section 112 of the
Clean Air Act, ather than RCRA, and
the 8 percent destruction efficiency is
achieved by vapor incinerators to which
emissions of controlled substances are
routed, the Agency will grant the full
exemption or allotment of ellowances
for substances that are destroyed under
these conditions,

Several commenters claimed that
there may be situstions whereby a
destruction efficiency of at least 8
per sachieved c{nough one of the
ap, . destruction technologies, but
the prucess does not fall under the
jurtsdiction of RCRA or section 112
regulations. In such cases, the
commenters argued, the full exemption
for destruction should be granted. EPA
agrees. EPA recognizes thet there may
be a situation in which, for example, a
facility in which destruction st or shove
& 98 parcent efficiency level takes place
is not & major source and thus, is not
covered by section 112 regulations—-nor
is it regulated under RCRA for the
disposal of hazardous wastes, Therefore,
if a facility using one of these approved
destruction technologies does not fall
within the jurisdiction of RCRA or
section 112 regulations, but achieves at
least 8 98 percent destruction efficiency
and fulfills the requirements of this
soction (which include documentation
of destruction efficiency and the
methods for determining that
efficiency), e full exemption can be
granted for destruction.

Another commenter nc‘\uﬂod thet
the ?‘foncy define “completely destroy”
in order to clarify situations in which
full credit will be granted through
destruction of these substances.
Consequently, EPA has added a
definition of “completely destroy”
which covers destruction of 88 percent
or greater of the substance that is sent
for destruction, using one of the five
approved destruction technol X

@ ﬁmcy racognizes that

:r roved destruction technologies,

ough capable under test situations of
destroying mtglhd substances at a -
©9.69 percent efficiency rate, may not
us efficient as is required for carbon
tetrachloride and methyl chloroform
covered under either RCRA or the
proposed section 112 regulations. If the
destruction efficiency in destro
these controlled substances, including
carbon tetrachioride and methyl
caloroform, is below 98 percent, then
EPA will exempt from production only
those volumes thet have indesd been

destroyed. For example, if an spproved
technology destrove onlv 80 nercent of

five

the chemical, then the Agency will only
exempt the portion destroyed from the
requirement to hold production
allowances. Under such « program,
companies that do not completely
destroy their controlied substances
would be unable to recoup, through
allowances, their full volume of
controlled substarces needed to operate,
Once the phoseout occurs, such
companies ‘vill need to destroy close to
100 percent of the controlled substance,
degendlng on technical limitations, in
order to continue to operate at intended
uapacity.

8 Standards for Destruction. In cases
where a destruction unit falls under the
jurisdictinn of RCRA or section 112
regulations, standards are required for
those units pertaining to destruction
efficiency, combustion efiiciency, flow,
monitoting, etc. For purposes of this
rulemaking, those units must fulfil] the
requirements of the relevant regulations
under which they are otherwise
1 gulated; the Agency finds no rationale
fur developing additional standards for
the destruction of such controlled
substances in these regulations

In cases whore a destruction unit is
not covered by one of these other
regulations, consistent with the decision
of the Parties 1 the Protocol, the
Agency encourages the adoption of the
minimum standards and subsequent
recordkeeping requirements set forth in
chapter 5.5 of the Ad-Hoc Technical
Advisory Commities on ODS
Destruction Technologies as the
minimum requirements to be met under
this section. Ad-Hoc Technical
Advisory Committee on ODS
Destruction Technologies presernts a list
of minimum standards for pollutants
emitted during destruction with stack
concentrations for hydrochloric acid,
hydrofluoric acid, particulate, and
carbon monoxide,

The report entitled, Ad-Hoc Technical
Advisory Committee on ODS
Destruction Technologies, also
recommends that atmospheric releases
of controiled substances shall be
monitored at all facilities with air
emission discharges. For controlled
substances, this report recommends use
of flow meters or continuously
recording weighing equipment for
indiviuual containers, Agency
recognizes that flow meters are not
always compatible with certain
equipment. However, EPA requires that
& means be available with which to
monitor potential releases and actual
destruction. Therefore, where flow
meters or continuous!y recordin

B
wﬁ?ﬂna equipment is not feasible, at 8
min

mum rantninare see ta ha soainka A
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“full™ and “empty" 1o establish
quantities destroved

a. Comments on Beporting and
Recardkesping Assocated with
Destruction. The Agency is i

onsistent with the proposal J.-n

producers or importers of coutrolled
substances for use In 8 production
process that will result in destruction,
using one of the approved technologies,
maintain dated recards of the quantity
of controlled substances produced and
sold for use in processes that result in
destruction, end any applicatile
verifications from purchasers that the
substance is to be destroyed. The
Agenry requires this recordkeeping in
order to verify exemptions from
production due to destruction

Also cansistent with the proposal,
protucers and itaporters of contralied
subistances must repart to the Agency
the amount of that substance sold to
each perscn who then subsequent!y
destroysths chemical and any
applicable certification showing that the
purchaser of the controlled substance
intends 1o destroy the chemical,

Companies that both produce
cuntrolled substances and destroy those
same substances must report the volume
destroyed on their quarterly production
report in a manner similar to that
required for transformation. The final
rule requires the same recordkeeping of
persons who purchase controlle
substances and subsequently destroy
them as those ou!lm«i} in the propuosal.

The Agency received comments
expressing concern that IRS certificates
indicating fesdstock use do not address
the issue of destruction, making the
certificates meaningless as a reporting
requirement for destruction. None of the
IRS certificates relating to controlled
substances wquire information on those
substances intended to be destroyed or
actually destroyed. Consequently, these
certificates are useful for substances to
+ transformed, but not for those to be
c+stroyed. As s iesult, EPA is requiring
purchasers who intend to destroy
vontrolled substances to provide
producers or importers from whom they
purchase a one-time verification {unless
any aspect of the information in the
verification changes, thus requiring a
rovision) that includes the following
information: the identity and address of
the person intending to destroy the
substance, indication of whether those
controlled substances will be
completely destroyed, as defined in
§82.3 of this rule, or less than
completely destroyed, in which case the
destruction «fficiency st which such
substances will be destroyed must be
invluded; period of time over which the
person intends to destrov controlled

requiring,

substances; end signature of the
certifying party. The Agency believes
that this information, similar » the
information required for rece.pt of
allowances for transformation, is
tiecessary to ensure that destruction will
ocour. Without such verification
information, 8 determination that the
uhstances are to be destroyed and that

the producer is thus able to avoid
expending production sllowances for
such substances would not be possible

Companies that purchase controlled
substances that are subsequently
destroved must keep the following
records: the identity and address of the
person destroying the substance; the
quantity and level of controlled
substance destroyed,; a copy of the
invaice or receipt documenting the sale
of the controlled substance; dated
records of substance received by the
gersun and the identity of the person

om whom the controlled substance
wis purchesed; dated records of
inventories of controlled substances at
each s ant on the first dey of each
quarter; and g copy of the certification
of intent to destroy, if spplicable.

Several commenters stated that the
proposed reporting and recordkeeping
requirements, complemented by the
recordkeeping requirements of other
np;»hcable regulatory regimes, would
sutfice for purposes € this section, and
that more detailed requirements than
what was proposed would be
duplicative and unnscessary. As
discussed ahove, these approved
destruction technologles are often
regulated under other statutes, such as
RCRA, or are expected to be regulated
under section 112 of the Clean Air Act.
The implementing regulations for these
statutes have detailed recordkeeping
and reporting requirements to ensure
that destruction has taken place. The
Agency sgrees and believes the! these
regimes provide adequate standards as
well as recordkeeping requirements; the
Ageucy believes that the recordkeeping
information outlined in the parsgraph
above would be maintained in response
to these various recordkesping
requirements. At @ minimum, regardless
of the regime under which s facility is
regulated, the recordkeeping and
reporting requirements cutlined in this
section are necessary in order to
determine compliance with this finel
rule

The Agency requested comments in
the proposal on whether sll companies
that intend to destroy controlled
substances should submit & one-time
repart to the Agency describing their
methods used to record the volume
destroyed and to determine destruction

afficioncy ratinoe. Twa remmente

received by the Agency supported the
one-time reporting of these methods.
One commenter stated that the Agency
should ask for the velume destroved but
not the method used in making that
determination. EPA believes that in
order to judge adequately whether the
teparted volume destroyed s accurate,
it must know the destruction efficiency
and understand the method that is used
to determine volume and degres of
destruction, Therefore, EPA will require
the one-time report on the unit's
destruction efficiency, and the methods
used to record volume destroyed and to
determine destruction efficiency ratine

The Parties to the Protecol in
Copenhagen agreed that al) Parties were
to submit anoual data on ozone-
depleting chemicals destroyed. To
comply with this agreement, the Agsncy
requires an annual reporting
requirement that all persons who
destroy Class | and Class Il chemicals
repart to EPA the volume destroyed if
such & report had not been submitted to
the Agency by the end of 120 days after
the effective date of this rule.

Another commenter that produces
controlled substances only as CUBPs
stated that the recordkeeping required
under the destruction provision is mora
burdensome than the recordkeeping for
CUBF production, EPA clarifies in this
respanse that the producer of
coincidentally produced byproducts
would fall outside of the ellowance
requirements through either the
insignificant quantity exemption of this
section or duo to the destruction of that
which is produced. EPA believes that
the recordkesping and reporting
requirements associeted with the
destruction exemption are minimal and
not overly burdensome to a producer of
coincidentally produced byproducts,
Therefore, EPA, with this rule,
establishes the reporting and
recordkeeping requiremnents as proposed
for contro lead8 substances that are
destroyed.
3. Spilis, The definition of production
in both the current rule and the
Eoposod regulations sccompanying the

arch 18 proposal includes spilled or
vented controlled substances equal to or
in excess of one hundred pounds per
event

The Agency received a number of
comments an this aspect of the
definition of production. Allowances
ere currently required in cases of a spill
or venting that exceeds 100 pounds.
Commenters requested that EPA delete
this part of the definition of production.
Producers of ozone-depleting substances
who currently hold allowances
indicated that this provision may place
remnanies in non-comuliance after the
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phassout, s1n0e allowances 1o covar
spiils would not be gvaiisble. Onoe the
phaseout is completed, there wiil be no
muans by which to coraply with this
requirement. Furthermore, commenters
indicated that this provision does not
allow for unusual circumstances, For
axample, 8 company that needs fo
guickly and safely shut down &
munulalturing process may oeed to vent
rontrolled substances. Commenters
suggested that the Agency should rely
on emi.ssion reduction rules
promulgated under othet authority by
EPA 10 deal with veutiag or spail
situstions, rather than the “zero
emlssion™ program that would be in
place after the phaseout.

The Agency agrees that requiring
#l.owances for vents and spills over 100
pounds would lead to unintentional
voncompliance following the
production phaseout, since eliowances
will ne longer be available. With this
action, EPA is deleting spills from the
definition of production, Therefore,
allowances will not be expended in
cases of spills or venting of any amount.
Spills had been included in the
definition of production to limit release
of ozone-depleting chemicals. EPA
believed that companies could avoid
compliance action by the Agency if they
over-produced and then spilled this
excess production. Although such
action 1s still possible, the Agency is
beginning to address these
implementation issues in preparation
for the phaseout. With the phaseout,
companies would not be pﬁcnd in
situations where they would over-
produce. Once the pﬂuuout oceurs,
companies will only producs for
exempted uses. However, the Agency
reguires in today's rule that companies
keep records of spills in excess of 100
pounds. EPA wnlrmnmtm thie frequency
of spills through plant inspections and
Section 114 information requests when
appropriate,

¥hile the purpose of the definition of
production is not to control vents and
spills, but to determine the need for

owances for production of controlled
substances, EPA agrees with
commenters that other existing and
proposed EPA regulations governing
controls of spills and venting are

designed 1o provide control of such
emissions. believes that the
proposed Hazardous ic National

Emission Standard for Hazardous Air
Pollutants (HON) suthorized under
section 112{d) of the Clean Air Act will
be an appropriste mechanism for
contro vanting of several of thess
substances. These tions are 1o be
published by EPA in sarly 1904
Furthermore, current regulations

governing the sccidental release of
chemicals are designed to require
appropriate ection in the event of spills.

B Imports

In this final rule, EPA s modafying
the requirements of allowances for
imports 10 make them consistent with
the requirements of production
aliowances established in this rule,
Under the system currently in place,
importers expend consumption
allowances to import controlled
substances intended for transformation,
and to import used or recycled
coutrolled substances. However, under
the regulations promulgsted with
today's notice, imperters will not need
to expend consumption allowances for
controtlad substances intended for
transformation or destruction, or for
ozone-depleting substances that are
used or recycled. Several commerters
requestad this change to ensure
consistency in the treatment of
chemicals that are produced and
chemicals that are imported. In
sddition, transformers or destrovers of
imperts for which consumption
pliowances were expendsd may redeem
consumption allowances and trade them
back to the importer.

C. International Issues

1. Exports

Under current regulations, there is no
distinction made between exports for
emissive uses and exports for
transformetion. Commenters have noted
that under current regulations, these
substances will no longer be able to be
praduced, despite an intent to transform
or destrey, since there will be no
allowances available after the phaseout
These commenters claim that this
situation could seversly affect the U.S.
global market for feedstock, since
sevaral class 1 chemicals are feedstocks
in production of alternatives. Without
this change, communters claim that
many producers would be shut out of

the international mackets.
Nevertheless, EPA recognizes that

industry must ensurs that a

controls are in place to m the

export is Ln#ud m::;d or

destruyed. Tracking varifying that

exports are transformed or destroyved

Yrom 10 be much more difficult than
or imports and domestically produced
and sold controlled subsiances.
Consequently, EPA retains its current
process for h 5.
Allowances will be required for ail
exports regardless of whether they are
bound for emissive uses or
transformation or destruction. However,

EPA recoguizes the problems thet this

system would impose upon expornters
after the phaseout in 1996. Therefure,
the Agency intends 1o issue a
supplemental rule prior to the phasecut
of class | chemicals scheduled for the
end of 1985 under thus rule, in order to
address issues inovolving allowances for
axpors

2. Transfers of Production Rights
Between Nations
The phaseout regulations currently in

effect provide for the granting of
production sllowances commensurate
with eny production rights transferred
by foreign companies to companies in
the United States. However, under the

existing regulstions, consumption rights

are not also grented as a part of these
trades. Under the existing program, EPA
only granted producticn allowances
because consumption allowances would
be redeemed after production had been
exported. The Agency had used this
mechanism to ensure that the

roduction had in fact been exported

is approach was reasonable prio

the adoption of the phaseout schedule.
However, EPA recoguizes that as the
United States spproaches the phaseout
date, cansumption allowances will
become more limited and companies
may be unable to wait until
consumption allowances are redeemed
for the export. Commenters have
indicated that these provisions make the
trading of production rights from foreign
countries to companies in the U.S, of
little if any use, because both
production and consumption
allowances are required in order to
produce controlled substances for
domestic consumption,

in response 1o this concern, the
Agency will grant consumption
allowances equal 1o the level of
production allowances for a trade from
another Party to the Protocol. The
company receiving these allowances
rmust certify that this production is
intended for export. However, when the
United States trades production to
another country, EPA will only lower
the production allowances for the
company involved in the trade The
corresponding consumption allowances
would be retained in order to be used
to import the production transferred
abrosd.

D. Insignificant Quantities

In today's action, the Agency is
tmplementing in its reguistion & recent
decision of the Parties in Copenhagen

that addressed “insignificant quantities”

(Decision [V/12). Today's rule exempts
from the definition of “controlled
substance” & substance produced in
“insignificant quantities.” The Agency
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EPA is also imp
decision on insignificant quantit
During the Fourth meeting of the Parties
to the Maontreal Protocol b
Copenbagen November 23-25

ementing the Parties

1e8

1492,
Parties approved a decision (Decisior
IV/12) stating that the definition ¢

“controlled substance” will ni

Specifically, 1t stated that in
following situations, insignificant
quantities ofcontrolled substances shall
not be considered 1o be covered by the
definition of 'controlled substances”

e insignificant quantities originating
from inadvertent or coincidental
production during a manufacturing
process, or

» insignificant quantities originating
from use of contralled substances as
process sgents (including unreacted
feedstocks) which are present in
chemical substances or products as trace
impurities

Since these activities are excluded
from the definition of controlled
substances, and thus could not be
counted against production or
consumption, production and
consumption allowances are not
required in order to produce or import
these substances

ln sither of these situstions, the
Partios recognized that insignificant
guantities of controlied substances may
result or remain in a product after
processing. In taking this decision, the
Parties understood that the existence or
creation of controlled substances in
these contexts were an essential
consequence of continued production of
various products (Section 2.10.4, UNEP
report of the Technology and Economic
Assessment Panel), were likely to be
insignificant in quantity, and in fact,
had not heretofore been included in the
definition of controiled substance, or
taken into sccount by couatries in their
implementation of the current
definition. Thus, the decision clarified
the fact that CFCs and other compounds
covered by the Montreal Protocol as
controlied substances that are crested or
found in these contexts are not included
within the scope of the Protocoi's
definiton of controlled substence
Nevertheless, the Decision calls on the
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Farties to endeavor to take steps to
nInimize such emissions
Pursuant to the decision of the Parties
wnd corn nts received suppo g this
ZPA today 1s
jefiniu

controiled substances that
1 inadvertent or
ntal production dunng @
ing process, from unreacted
edstock, or from their use as process
epents and residual presence in
chemical substances or products as trace
impurities. This exemption will epply
s0 long as the substances produced in
this manner are not themselves, as
listinet products, offered for
omimercial sale

One commenter asked for clearer
language expilaining inacvertent

production. EPA interprets inadvertent
production to be production that ocours

unintentionally as a result of a chemical
reaction in the production process
Because the production is inadvertent,
the substance itself is neither made for,
nor offered for, commercial sale
Inadvertent production occurs in small
quantities, since production of
inadvertent substances constitutes
inefficiencies in the production process
and manufacturers work to keep such
inadvertent production to & minimum

EPA carefully considered the
environmental implications of this
decision and its relstionship to current
regulations. First, as it relates to
environmental protection, EPA studied
svailable information, and has
determined that the quantities of
controlled substance emissions
associated with the above noted
situations are small. Estimates indicate
thst they are on the order of 500 ODP-
weighted metric tons worldwide. In the
1.8, in many cases, thase small
emissions are reduced evan further by
regulatory treatment under other EPA
requirements. An example of the size of
related production can be found in trace
impurities of carbon tetrachloride
remaining in finished products made in
the U.S. This residual i1s estimated to
amount to 32 metric tons per year.
Levels of inadvertent production of
controlled substances are also very
small. For example. some carbon
tetrachioride is produced during the
manufacture of chloroethanes. The
woridwide estimate of levels expected
to be emitted during these processes are
estimated to be on the order of 100-200
ODF MT. However, carbon tetrachloride
produced in this manner is generally
not emitted: rather it is recycled within
the plant, or, as required by RCRA,
destroyed by an appropriate technology.
A further factor which will help to

reduce related smissions i1s the phassout
itself. By the year 2000, emissions from
these situations are expected to
constitute less then .1% of the amount
ef controlled substances produced in
their baseline year. The realization of
the small quantities involved was a
factor in the Parties decision 1o exciude
the insignificant quantities resulting
from these processes from the definition
of controlied substances. (UNEP OzL
Pro. 4 CRP 2ter)

Regarding present regulatory
treatment, § 82.4(e) of EPA's current
regulations provided an exemption from
control for Group IV ar V substances, if
those substances were produced as a
coincidental unavoidable byproduct of a
manufscturing process, and were
immediately contained and destroyed
In light of the regulations EPA is
promulgating today concerning
incidental production and destruction,
EPA is today repealing the current
requirements of § 82.4(e), effective with
the 1994 control pericd. This action is
being taken to align EPA regulations
with Montresl Protocol requirements
that will be adhered to internatiunally,
and to eliminate the ambiguity of
certain situations that may o may not
have met the requirements of § 82 4(e)

With this rule, all companies that
meet these conditions are exempt from
production and consumption control
and do not need to file exemption
requests. Finally, it fashions 8 more
workable allowance system that will be
necessary as the U.S, moves forward
toward & more rapid phaseout.

One commenter expressed concemn,
given the elimination of the
coincidental unsvoidable byproduct
provision, that no guidance is given for
what constitutes an insignificant
guantity. EPA clarifies in this response
that the producer of coincidentally
produced byproducts would either fall
outside of the allowance reguirements
through the insignificant quantity
exemption of this section or due to the
destruction of that which is produced.
While the Agency believes that a
specific number or percentage that
constitutes an insignificant quantity
cannot be defined in terms of volume or
concentration for all instances, those
coincidentally produced byproducts
that fall outside of the insignificant
guantity realm as determined by the
commenter can be exempted from the
definition of production as a result of
destruction of the byproduct.

In taking these actions, EPA is
mindful of the portion of the Parties
decision that urges all Parties 10 ta_kc
steps to minimize emussions associated
with insdvertent end trsce quantity
production. In this regard, EPA reserves

PR .




e g o B | oo

”o

m——-——

(5054 Federal Regidter / Vol. 58, No. 236 / Friday, December 10, 1993 / Rules and Regulations

the right to implemest measures to
reduce such emissions in the event it
finds that they are or have become
significant

I concl

usion, 1nday’s rule, in
implemen the decision of the Parties
1o the Pretccel on insignificant
quantities, removas from the definition
of “controliad substance™ those
substances that are.

o insignificant quantities originatiieg
from inadverient or coincidental
producticn during a manufacturing
process, or

o insignificant quantities criginating
from use of contrelled substances as
process agents (including unreacted
feedstocks) which are present in
chemical substances or products as trace
Hnpurities.

2. Insignificant Production of Methyl
Bromide

Several cominenters noted that in the
preamble 1o the proposed rulemaking,
EPA misstated that methy] bromide was
insdvertently produced in the
production of poivethylene. In fact,
methy] bromide is en inadvertent
byproduct of the manufacture of
terephthalic acid (TPA) and dimethyi
terapthalate (DMT), feedstocks which
are used in the production of
polyethylene terephthalate.

While supporting EPA's proposal to
exempt insdvertent production of
methv] bromide from the definition of
controlied substances, one commenter
disagreed with EPA’s conclusion that
“substantial” emissions of methyl
bromide are inadvertently produced
during the manufacture of TPA/DMT.
This commenter noted that emissions of
methyl bromide during the production
of these chemicals ranges from 0001 to
0007 pounds of TPA/DMT produced,
making them non-substantial. On the
other hand, one commenter noted that
inadvertent methyl bromide emissions
reported to the toxic release inventory
showed that byproduct emissions in
1980, which can also come from methyl
bromide manufacturing, totaled over 1.5
million pounds, and therefore, should
not be exempted from control as en
insignificant quantity.

EPA's statement in the proposal
regarding the magnitude of emissions of
methy! bromide are produced stemmed
from the total quantity of related
emissions. Data provided from the 3
domestic manufacturers of TPA/DMT
which emit methyl bromide estimated

1990 methy! bromide emissions
smounted to 2.5 million pounds. EPA
will continue to work with the industry
to reduce these emissions and to

s ibnr thase smiceinne tn dotermine if

regulatory action is needed in the
future.

As noted in the comments of several
TPA/DMT producers, the 3 domestic
producers of TPA/DMT have committed
1o achieve a 20% plus reduction in thelr
emissions by 1997, and an 85% plus
reduction by 2000. Seversl commenters
noted the cost of requiring industry to
make these reductions using presently
available technology. Given the fact that
the rules being promulgated today do
not ma:ire any reductions in methyl
bromide emissions until the year 2001,
and the industry bas committed to make
short term reductions, EPA believes that
it is prudent to let industry investizate
new and innovative measures which
will allow it to meet this commitment
at the lowest possitle costs. EPA will,
bowever, contigue its discussion with
this industry in order o monitor,
carefully, progress toward their
commitment. EPA is committed to
taking necessary actions to ensure that
related emissions are indeed
insignificant.

Several commenters noted that equity
dictated that similar commitments to
reduce inadvertent production of
methyl bromide should be made
globally to ensure that US manufactures
are not put st & competitive
disadvantage for having to comply with
these provisions. The EPA will help to
ensure that this matter is considered by
the Parties to the Protocol in 8 manner
which preserves the lead time which
will be useful in the investigation of
technological reduction options.

VIII, Other Issues
A. Definition of Importer

The March 18 Notice proposed a
revision to the definition of “importer”
to include the actual owner, the
consignee, and the transferee of the
import. The Agency proposed this
revision 1o ensure that requirements

imposed on importers affected the
parties most directly responsible for the

imgﬂ. -
A proposed to thhﬁno “lmporter” to
mean any person who imports &
controlled substance, or a controlled
product into the United States.
“Importer” includes the person
primarily lisble for the payment of any
duties on the ise ar an
authorized agent acting on his or Ler
bebalf. The term could also include, as
ap riate:

1) consignee;

(2) The importer of record;

(3) The actual owner: or

(4) The transieree, if the right to draw
merchandise in 8 bonded warshouse has
haon tranefarred.

Several commenters stated that this
definition was unsatisfactory because it
continued to list “importers of record™
as logally responsible for conforming to
the regulations. The commenters were
concerned that since custom brekers
ofen act as imporiers of record, they
would be legally liable transactions. The
commenters believed that brokers, sinca
they act solely for the purpose of
facilitating the entry of goods, should be
exempted from Uability in cases where
they &re acting as an importer of record.
Commenters further suggested that
customs brokers, even when they are
“importers of record.” are financially
unintarested parties {n those instances
where they are merely acting as nominal
impaorters.

he commenters also sugpested that,
as an alternative, the proposed
regulations be modified to include a
hierarchy of persons to be held
responsible for imports. The
commenters believed that such an
enfornement hierarchy will indicate that
the customs hroker wou'd be held
responsible for regulatory compliance
only in those situations where there is
no owner/purchaser and no consignee
set forth on the entry form and/or
located in the United States. The
following hierarchy was suggested;

{1) Owner;

(2) Purchaser,

{3) Consignes;

(4] Transferee; and

{5) Customs broker (if acting as the
irnporter of record),

response EPA however, bas
decided not to change its definition of
“importer” from the one proposed. EPA
wiil consider adopting a Kiurm:hy. such
as the one suggested by the commenters,
as part of its enforcement strategy for
this program. EPA does not agree that
all customs brokers listed as “importers
of record” are financially uninterested
parties. As indicated by the comments
to the proposed rule, customs brokers
provide services which facilitate the
entry of merchandise into the United
States. The brokers are a part of the
chain of persons that participate in an
import traasaction, and fees are
for the services that are provided. As e
result, EPA views customs brokers as
knowladgsatile professionals regarding
irnport matters. In light of these
considerations, EPA has included
custons brokers who act as importers of
recard in its list of persons responsibie
for impont of controlled substances.

It should also be noted that only one
gandy to an import transaction needs (o

old consumption allowances for the
importation of a controlied substance.
This issue was raised by a commenter
who is concerned that allowances are
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frequently held by the owners or
purchasers of controlled substances and
not by the tmpornter of record. Under
this regulation, only one of the several
parties included in the definition of
importer needs to hold and expend
consumption allowances for a particular
transaction. However, the other parties
involved in thet transaction need to be
aware of the import requirements
promulgated under this rule. Therefors,
while the “importer of record” need not
hold copsumption allowances, itisa
part of its function to determine that the
necessary allowances are being held and
expended

B. Tracking Essential Uses

Several commeniters indicated that
additionl changes may nesd to be made
in the tracking procedures in order to
accommodate any essential use
exemptiongthat are granted under the
Montreal Piotocol. EPA agrees that any
granted esséntial use exemptions will
necessitatexchanges in the tracking
system. Changes such as these will be
proposed and finelized in a rulemaking
to be initiated &t a later date when
provisions to allow production for
specified essential uses are established

C. Addition of HCFCs to the EPCRA
Section 313 List

The March 18 Notice indicated that
the Agency published a Federal
Register action oo June 24, 1992 (57 FR
28159) proposing to add HCFCs to the
list of toxic chemicals subject to
reporting under EPCRA section 313. In
that proposal EPA also solicited
comments on alternative options for
listing the HCFCs, such as listing those
HCFCs known to be in production or
commercially viable individually and
providing some mechanism, such as a
Significant New Use Rule, to add HCFCs
that come into production in the future.
In this proposal, EPA also identified five
HCFCs as currently in production or
commercially available. These are:
HCFC~141b, HCFC-22, HCFC~142b,
HCFC~123, and HCFC-124. Comments
regarding this proposed rule are
currently being analyzed and the
Agency expects to issue 8 final rule on
this matter in the near future

D Environmental Impact Statement

One commenter stated that EPA is
cbligated to prepare an environmental
impact statement (EIS) under the
Netional Environmental Policy Act of
1069 (NEPA), 42 U.S.C 4321 et seq., for
its action to regulate methyl bromide.
While EPA has extensively considered
the snvironmental impacts of this
action, section 7(c)(1) of the Energy
Supply and Envircnments)

Coordination Act (ESECA), 15 USC
793(c)(1), exempts EPA from preparing
an EIS under NEP/A., That provision
states: "No action taken under the Clean
Air Act shall be deemed a major Federal
action significantly affecting the quality
of the human environment within the
meaning of the National Environmental
Policy Act of 1069." The Agency further
notes that its policy statement published
on May 7, 1874 does not obligate the
Agency to prepare an EIS. See 39 FR
16186. In that policy statement, EFA
recognized, prior to enactment of
section 7(c)(1) of the ESECA, that “[t)he
Federal Courts of Appeals have held
that the Agency need not prepare
environmental impact statements for its
envirenmentally protective activities.”
Id. While EFA announced that it would
voluntarily prepare EISs for certain
major regulatory actions specified in the
policy statement {not including actions
under the subsequently enacted title VI
of the Clean Air Act), the Agency made
clear that “[tlhe voluntary preparation
of impact statements in no way legally
subjects the Agency to NEPA's
requirements.” Id

E. Recycled and Used Controlled
Substances

The Agency proposed to exclude
recycled and used ozone-depleting
substances wh#4 calculatin
consumption. EPA propoug this change
to conform the U.S.’s treatment of use
and recycled controlled substance with
& recent decision (Decision TV/24) in
Copenhagen by the Parties to exclude
such chemicals from the calculation of
consumption. EPA received support
from three commenters on this proposed
change.

Prior to this Protocol decision and
this rulemaking, used and recycled
controlled substances did count as part
of a country’s consumption. Within the
United States, importers were required
to hold consumption allowances to
import used or recycled controlied
substances. In turn, en exporter could
receive additional consumption
allowances for the export of used or
recycled controlled substances.

With this rule, the importation of
used or recycled controlled substances
will not require consumption
allowances, and therefore will be

unrestricted. Similarly, the exporters of
used or recycled controlled substances
will not receive consumption
allowances for such export.

EPA did not describe specific
recordkeeping requirements in the
proposal, but asked for comment on the
newd for further revisions “to effectuate
this intent of the Parties.” One

commenter suggested that importers and

exporters make some certification that
the shipment is “‘being done properly
and legally”. Although the commenter
did not describe specifics on how this
could be done, the Agency believes that
it would be reasonable to require that
importers and exporters state on all bills
of lading and invoices covering
shipments of vsed or recycled
controlled substances that the “shipped
product is a used or recycled controlled
substance as defined 1n 4C CFR 82.2".
EPA believes that such documentation
represents a minimal reporting burden
and should provide adequate controi 1o
safeguard against fraud

EPA preposad that importers and
exporters of recycled halons and HCFCs
report on an annual basis to EPA. EPA
proposed to ire this data in order to
report these volumes to UNEP a5
required by the Protocol. The Agency
received no camments on this provision
and therefore requires such reports
within 45 days after the end of each
control period.

F. Tmnshipments

The Agency proposed to exclude
transhipments of bulk controlled
substances from the consumption limits
for the United States. EPA proposed this
exclusion to irmmplement Decision IV/14
of the Parties. Transhipments are
shipments of bulk chemicals from one
party to another through the United
States that are not repackaged within
the United States. The United States
serves only as a shipping corridor for
the controlled substances. EPA did not
receive any comments on this issus.
With this final rule, the Agency
excludes transhipments from the
consumption limits. Companies that
tranship must keep records that the
transhipment does not enter interstate
commerce in the United States.

G. Publication of the Regulatory Text

Some ¢ mmenters have suggested
EPA was obligated to publish proposed
regulatory text, EPA believes its March
18 proposal that explained the basis and
purpose of its intended actions and
notified the public of the availability of
the regulatory text was legally sufficient,

Section 307(d) of the Clean Air Act
applies to “promuigstion or revision of
regulations under title VI {relating to
stratosphere and ozone protection)” to
govern the rulemeking procedures here.
sconcion apeciSuly pewwtie ot
subsection speci rovides that:
notice of proposed rurogddng shall be
pubhsbcfz the Federal . B8
provided under section 553(b) of title 5,
shall be accompanied by a statement of
its basis and p and shall specify
the period avei for public
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comment, * * * The statement of . 23is
and purpose shall include a summary
Of—

A} The factual data on which the

rapossd rule is besed.

{8) The methodology used in
obtaining the deta and 12 analyzing the
data: and

(C} The major legal interpretations
and policy vonsiderstions underlying
the proposed rule

Section 553(b) of title V (the
Administrative Procedure Act, or APA)
pravides, in turn, that “general notice of
proposed rule making shall be
published in the Federal Register
* * * The notice shall include—
either the terms or substance of
proposed rule or a description of the
subjects and issued invalved.”

Clean Air Act section 307{d) nowhere
mantions publication of the torms of
substance of a proposed rule.
Furthermore, APA section 553(b) clearly
offers an agency the chioice of whether
to include the terms of substance of the
pruposal or a description of the subjects
and issues invaolved. EPA's extensive
discussion of the subjects and issues
involved in its proposal, published on
March 18, thus satisfies the publication
requirements of the Clear Air Act and
AFPA.

In any case, the published rule
provided adequate notice to spprise
interested parties of the subject of the
rulemaking in order to afford them a
meaningful opportunity to participate
and comment on the issues involved.
See, e g., Florida Power & Light Co. v.
United States, 846 F.2d 765 (D.C. Cir.
1688); South Carolina ex rel. Tindai v.
Block, 717 F.2d 874, 885 (4th Cir, 1983);
Small Refiners Lend Phase-Down Task
Force v, EPA, 705 1.2D 508, 547 (D.C.
Cir. 1983) (cases summarizing purpose
of notice 1o provide opportunity 1o
comment). There is no question that
EPA’s published proposal sufficiently
alerted intergsted parties of the likely
eiternatives being considered within the
scape of the proceedings for the final
ruls. See Spartan Radiocasting Co. v.
FOC 619 £.2d 314, 321 ((4th Cir. 1880)
[proposal must notify persons of likely
alternatives su that they know whether
their intarests are at stake); see also
Bonney Motor Express, Inc. v. United
States, 540 F.2d 646, 650 (5th Cir,

1981 ){final rule can be substantiaily
Jifferent from proposal if proposal fairly
apprised Interested parties of subject
and issues before the Agency).

EPA did in fact notify the public in
the published proposal that regulat
language could be obtained thro mlzc
EPA hotline, and provided at one
number for obtainiog it. See 58
15014 (March 18, 1993). The regulatory

language was available before the public
hearing held on April 2, 1993, and the
public of course also had an opportunity
to comment on the proposed regulatory
language by the close of the comment
period oo May 19,

IX. Changes From the Pruposal and
Current Program

This section discusses the cihanges
EPA has mads in this final rule and how
thay differ from the proposed rule and
the current program.

§82.1 Purpose ond Scope.

This section changes shightly from the
current rule to include the new
definition of vonsumption, and the trade
provisions. There are no changes from
the proposal.

§82.2 Efective cata.

January 1, 1994, is the effective date
for this rule, except for §§ 82.4(d) and
82.3(h) and (1) which are effective
January 10, 1994. The effective date for
the listing of methyl bromide as a class
I controlled substance is December 10,
1983,

§82.3 Definitions.

Section 82.3 contains some
modifications to definitions or additions
to definitions. In the fnal rule, 8 new
subsection (g) has been inserted,
defining "completely destroy"”, which
means to cause the expiration of a
controlled substance at a destruction
efficiency of 88 percent or greater, using
one of the destruction technologies
approved by the Parties,

A new paragraph (h) was inserted in
§82.3 in the proposed rule and is
retained in this final rule, defining
“complying with the Protocol” to mean
when referring to a foreign state not
Party to the 1987 Montreal Protocol, the
London Amendments, or the
Copenhagen Amendments, as indicated
in eppendix C to this subpart by a
meeting of the Parties s noted in the
records of the Directorate of the United
Nations Secretariat to be in full
compliance with the provisions of the
Montreal Protocol specified in Article 4
paragraph 8 of the Montreal Protocol.

A new paragraph (i) was inserted in
the ‘r;:f:ud rule and is retained in this
fin , defining “consumption’ to
mean the production plus imports
minus exports of a controlled substance
{other than transhipments, or recycled
or used controlled substances).

A new paragraph (1) was inserted in
the rofooodmlemdiamnmdmmo

rule, defining “controlled product”
es 8 product that contains a controlled
substance listed as a class I, Group l or
Il substance i1 appendix A of the rule,

and that belongs to one or mare of six
categories of products, which include
automobile and truck air-conditioning
units, domestic and commercial
refrigeration and air-conditioning/heat
pump equipment, aerosol products
(except medical aerosals), portable fire
extinguishers, insulation boards, panels
and pipe covers, and pre-polymers. The
definition also states that controlled
products include, but are niot limited to,
these products listed in appendix D to
this subpart.

Current suagraph (i), defining
“controlled substance,” was modified in
the proposal end in this final rule, with
the modified definition of “controlled
substance” becoming paragraph (m).
Also added to the new definition is 8
sentence axrlmmng that inadvertent or
coingidental creation of insignificant
Tmntjﬁes of listed substances, (1)

uring a chemical process, (2) resulting
from unreacted feedstock, or (3) from
the controlled substance’s use as &
process agent present in the chemical as
a trace impurity substance being
manufactured are not deemed
contrelled substances. Furthermore, the
definition is modified to explain that
class | substances are now divided into
seven, rather than five groups. '

The definition of “CUBF," parug:ph
{i} in the current rule, is reamoved from
this final rule.

A new paragraph (o) was inserted in
the proposed rule and in this final rule
to define “destruction” as the expiration
of & controlled substance that does not
result in a commercially useful end
product and that uses one of the five
destruction technologies (listed in the
definition) approved by the Parties to
the Protocol. In the final rule, an
additional clarification is added,
inserting “to the destruction efficiency
actuaily achieved, unless considered
completely destroyed under the rule”
after the phrase “expiration of a
controlied substance.”

A new paragraph (1) was inserted in
the proposed and final rules, defining
“foreign state not me or Non-Party’
as & foreign state that has not oeposited
instruments of ratification, ecceptance,
or other form of approval with
Directorate of the United Nations
Secretariat, cvidoncm‘g‘thu foreign
state's retification of the provisions of
the 1987 Montreal Protocol, the London
Amendments, or of the Copenhagen
Amendments, as specified.

The definition of “import”, new
paragraph (u), was modified in the
proposal to add to the exemptions from
the definition, “bringing a controlled
product into the U.S. when transported
in a consignment of personal or
household effects or in a similar non-

P EERRSTERR T e———






R ——

.

63058 Federal Register / Vol. 58, No. 236 / Friday, December 10, 1993 / Rules and Regulations

equipment manufactured prior to 2020
or for exemptions in §82.4(l)

Proposed § 82 4(1) becames § B2.4(j)
aid has been substantially modified
This paragraph prohibits the production
or importation of any class U controlled
substance in 2030 and beyond except
for uses as a feadstock, wheve it is
destroved, or for exemptions in § 82.4(1)

Propared § 82 4(n} becomes (k) and 15
reserved for exemptions for essential
uses for class | controlled substances.

EPA has added an additional
paragraph (1) that will state exemptions
to the class 1l bans. As allowed under
the Clean Air Act, oxcess production
and consumption may be used for
medical devices or for export to
developing countries. These paragraphs
are reserved

§825 Apportionment of Baseline
Production Allowances.

This section remains as part of the
current program but now includes
{magraphs for Groups V1 and VI, class

controlled substances.

§02.6 Apportionment of Baseline
Consumption Allowances.

This section remains as part of the
current program but now includes
paragraphs for Groups V1 and VII, class
1 controlled substances. These
paragraphs are reserved.

§82.7 Grant and phased reduction of
baseline production and consumption
sllowances for class | controtied
substances.

This section amends the current
program to sccelerate the phaseout in
the production and consumption of
cless I chemicals. This section has not
changed from the proposal except that
the phaseout date for methyl bremide is
2001, not 2000 as proposed.

§828 Grant and freeze of baseline
production and consumption aliowances
tor class . controlied substances.

This section continues to be reserved.
The Agency had proposed a reduction
schedule for the class I chemicals that
was tied to en allowance gystem. In the
development of the final rule, as
described elsewhere, EPA controls class
11 chemicals under § 82.4 of this rule
through an allowances program.
Howsever, EPA will most )?f:ly amend
this rule in the future when the decision
to have an allowance system in place to
control class I controlled substances.

§82.9 Avsliebility of production
allowsnces in addition to baseline

production sliowances.

The Agency had not proposed
changes 10 § 82 9(a). However, during
the comment period, EPA received
comments that the dates cited in this

section had not changed to
accommodate the accelerated phaseout
of class I chemicals. EPA has not
ancelerated these dates in this final rule
but intends to propose such changes in
the near future,

The Agency had not proposed any
changes to § 82.6(b). However, in this
final rule, EPA will increase
consumption sllowances for 8 company
equal to production allowances it would
receive in a trade of production from
another Party to the Protocol, and that
such a trade of production allowances
now requires a signed statement from e
person that the increased production is
intended for export to the Party trading
its production. .

8 Agency had proposed dropping
the provisions of § 82.9(c), and to
establish a system where allowances
could be redeemed for controlled
substances that were transformed or
destroyed. EPA bas further modified
this requirement to require persons
requesting edditional allowances to
certify that allowances had been
expended for the production of the
controlled substances transformed or
destroyed. The Agency elso stipulates
requirements for ““complete
destruction” of controlied substances.

§82.10 Avsllability of consumption
aliowsnces in addition to baseline
gllowances.

For §82.10(a), The Agency proposed
and makes final today the ability for
exporters to receive additional
consumption allowances for exports,
except for controlled substances that are
transhipped. However, EPA has
expanded this exclusion to used or
recycled controlled substances. The
Agency had not included this exclusion
in the proposed regulatory text, but had
discussed this exclusion in the
preamble.

EPA proposed to change § 82.10(b) to
allow persons who transformed or
destroyed all class 1 chemicals,
including groups V1 and VII, to receive
edditional consumption allowances
upon proof that, indeed, the chemicals
had been destroyed or transformed. EPA
has modified this provision to require a
certification that production end/or
consumption allowances were
expended in the production or import of
the destroyed or transformed controlled
substances requirements in § 82.10(bj(1)
that include the identity and eddress of
the person, the name, level and quantit
of the volume transformed or destroyed,
invoice documenting sale of the
controlled substance and the name of
the resulting chemical of the
transfo-mation, and the efficiency of the
releve .t destruction process.

Section 82.10(b){2) remains as
proposed, providing for Agency review
of these transactions. EPA has added
further clarification of “completely
destroyed”, allowing for 100 percent
redemption of allowances for 98 percent
destruction of controlled substances.

Finally, the current § 82.10(c) is
eliminated, and replaced by another
provision that grants persons increased
consumption allowances, when such

ersons receive production allowances
or trades of production from another
Party to the Protocol. This g)aragraph
complements § 82.9(b), and requires
identical information. The Agency
assumes that compliance with § 82.9(b)
is compliance with § 82.10(c),

§82.11 Exports to Article 5 Parties.

This section remains as proposed
However, EPA has broadened the
exclusion to uged or recycled controlled
substances. The reporting requirements
remain the same as the current program.

§82.12 Transfers.

This section remains as proposed.
EPA has deleted the requirement that a
statement be included that the trade is
for the purposes of reimbursing a
producer or an importer for allowances
expended,

§82.13 Recordkeeping end Reporting.

Saction 82.13(a) changes the effective
date to January 1, 1993, from the
January 1, 1982 effective date of the
current phaseout rule. Final §82.13(f)
differs from the proposal and only
applies to class [ substances. Paragraph
{£)(2), requiring reporting on by-

roducts not destroyed is deleted,
use the destruction provisions
cover this aspect in other paragraphs.

The newly-numbered paragraph (1(2)
adds dated records of the quantity of
each controlled substance produced at
each facility to the records that
preducers must maintain, Currently
section (f){2) refers only to Group IV
references and has been eliminated,
because all controlled substances are
now being treated in a similar manner.
Requirements for maintaining dated
records of the sale of controlled
substances for feedstock or destruction
and copies of certifications that the
substance will be transformed or
destroyed are added.

Producers’ reporting requirements
currently in § 82.13(f)(4) are now found
in §82.13(0(3). They now require
groduction information for sach quarter

v company, rather than by plant, as in
the current rule and the March 18, 1993
proposal. New subparagraph (3)(1) now
only ires that production be
reported, specifying the quantity of any
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" is deleted from cu
paragraph (4)(i1i), and curremt
subparagraph (4){iv) is deleted. Current
subparagraph (4)(v) becomes {3)(i
References to "'at each plant” are
oved. Additionally, “or eventual
destruction™ s added to current (4){vii)
¢ 'f".j vi). Current (4)(viii),
(3)(vil), adds the requirement that
srchaser 's-destruction verification, in
the case of destruction, be submi
showing that the controlled substance is
10 be destroyed

Paragraph (5) now becomas paragraph

rem

|4

Recordkeeping for importers,
paragrapb (g}, is changed as follows

Subparagraph (g)(1)li) refers only to
class | controlled substances. A new
{g){1){ii) is added requiring that records
be maintained on the gquantity of
controlled substances imported for
transformation or destruction, and the
quantity scld for each use. Current
subparagraphs (ii), (iii), and [(iv) now
become (iii), [iv), and (v). Current
subparagraph (v), which asks for port of
exit, is deleted. Destruction was added
in the proposal to the required dated
records documenting sale of controlled
substances for feedstock use; the
addition is retained in the final rule
Added to the records to be maintained
uncer (g)(1) are IRS certifications or
destruction verifications that the
controlled substances are to be
transformed or destroyed, respectively

Paragraph (g)(2) refers now to “‘class
I controlled substance” and adds
destruction to those reportio
requirements that address su%: tances
imported or sold for feedstock and
certifizations that transformation is to
ocour, A new subparagraph (x) is added,
requiring that the quantity of recyclabie

nd recycled controlled substances

imported during the quarter be reported.

Yaragraph (h) refers to how the class
1 controlled substances modification is
retained in this final rule to change
references to class | substances to
controlled substances.

Paragraph (i) was modified in the
proposal and such modification is

retained in this fical rule to include
destruction information to the
recordkeeping requirements in this
paragraph wherever transformation is
ssed, in a manner parallel to
rmation (1.e., “"transform or
), except where requirements
ly to transformation; such
wents then specify as such in thé
final rule. Any references to “Group IV
are stricken, so that the requirements
apply to all controlled substances, as
specified in this paragraph. A new
recordkeeping requirement has been
@dded to paragraph (i): copy of the
relevant certifications of intent to
transform or destroy, where substances
were sold for transformaticu or
destruction purposes

Paragraph (j), having been retained in
the proposal, is stricken in the final
rule

Paragraph (k) was stricken in the
proposal and remains stricken in this
final rule

A new paragraph (j} is added in the
final rule that requires those who
destroy controlled substances to provide
EFA with a one-time report stating the
destruction unit's destruction efficiency
and the methods used to record the
voiume destroyed and those used to
determine destruction efficiency

A new paragreph (k) is inserted into
the final rule that requires those who
purchase and subsequently destroy class
i controlled substances to provide the
producer from whom they purchase the
substances with a one-time (unless
circumstances change) verification that
the controlled substances they purchase
will be destroyed. Any changes related
to the verification will require a revised
verification,

A new paragraph (1) is added in the
final rule that requires persons who
purchase conurgﬁad substances
intended for transformation to provide
the producer or importer with the IRS
certification that the controlled
substances are to be used in a process
resulting in transformation

A new paragraph (m) is added to the
final rule requiring persons who
transform or destroy controlled
substances to report annually to EPA the
volume of those substances transformed
or destroyed.

A new paregraph (o) requires every
person who produces, imports or
exports class II chemicals must report
its quarterly level of production,
imports and exports of these chemicals
within 45 days of the end of each
quarter

Paragraph (o) contains new
requirements that those who import or
export used or recycled controllied
substances labsl their bill of lading or

invoice indicating that the controlled
substance is used or recycled.

A new paragraph (p) requires
cempanies that import or export used or
recycled Group 11, class | controlied
substances, or used or recycled class I1
trolled substances must report
annually

! o
1ally paragraph {q) requires records

transhipments

I
ri
-

X. Impact of Final Action

The Agency developed a cost-benefit
analysis of various possible phaseout
schedules presented in the petitions and
in the comments as well as the schedule
for the accelerated phaseout of azone-
depleting compounds finalized by EPA
today. In all the scenarios analyzing the
various reduction schedules, the
analysis yielded net incremental
benefits of the same order of magnitude
for all the options with the Alliance
schedule yielding the least net
incremental benefits over the current
2000 year phaseout, and the NRDC and
EPA’s proposed schedule yielding th
most net incremental benefits,
depending on the valuation of benefits.
Given the uncertainties implicit in any
cost benefit analysis of this kind, the net
incremental benefits of these scenarios
are approximately equal with the lower
bound estimate of $§175 billionto a
higher bound estimate of $7390 billion
(at a 2 percent discount rate).

he analysis includes cost
essumptions for HCFC replacements,
However, these costs are only
hypothetical, assuming that HCFC
replacements are betweer, 10% and 30%
more expensive than the HCFC
themselves. EPA needed to make such
assumptions since HCFC replacements
have not been yet been identified for
some important uses. When high
replacements costs are used, the net
incremental benefits range from $164
billion to $776 billion (at a 2 percent
discount rate),

As such analysis indicates that
various schedules yield comparable net
benefits, the Agency chose as the
schedule that it is finalizing today, with
limited modifications, the schedule
adopted in Copenhagen over both the
NRgC schedule and the Alliance
schedule based on EPA's judgement on
the availability of technologies and
infrastructure support. Although the
cost-benefit analysis suggests that the
NRDC schedule is a possible option, the
analysis performed on that scenario
assumes the widespread use of various
technologies that are dependent on a
supporting industry infrastructure tk.ml
may not bclgresem. It is the Agency's
judgement that although such
technologies are available, the
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deployment of these technologies may
incur significant but unaccounted for
costs, as industry would need to adopt
controls gquickly without full knowledge
of possible cost implications of their
actions, snd full support olan
infrastructure necessary to support that
terhnolagy

Far example, the RIA enaiysis
indicates that retrefit of air-conditioning
and refrigeration squipment must occur
under 8!l schedules. However, the
NRDC schedule requires extensive
retrofitting with total costs approaching
$9 billion (at a 2 percent discount rate).
The retzofit cost under EPA’s proposed
schedule would be substantially lower,

Furthermore, all of the phaseout
schedules considered would require
significant recycling and recovery at
disposal, Although this will occur, the
infrastructure necessary to provide
recycling services, as well as to establish
the bank of helons end CFCs, is under
development, and would be severely
strained under any accelsrated
phaseout. However, the Agency believes
that its proposed schedule provides
sufficient lead time for this
infrestructure to develop.

The Agency is also finelizing a less
stringent schedule for the phaseout of
HCFCs rether than the schedules
suggested in comments by
environmental groups for these
chemicals. Although the cost-benefit
analysis indicates that the NRDC
scheduls may yield higher net benefits,
assuming different valuation of benefits,
the RIA does not calculate the possible
adverse effects of the rapid phasecut of
HCFCs required under such a schadule.
The Agency believes that too short a
period for the ellowable use of HCFCs
would further encourage the continued
use of CFCs in the short-term by making
the use of HCFCs as an alternative
unettractive. It could elso force the
industry to move to untested
slternatives that may pose unknown
gdverse environmental and health
effacts. For this reason the Agency is
finalizing today & less stringent
phasecut of HCFCs. The cost of the
Alliance petition and EPA's schedule
for HCFCs are comparable.

EPA has also used & discount rate of
4.5% as well as 7% in veluing future
costs and benefits. When such &
discount rate is used, the incremental
cost of the eccelersted phaseout (over
the Clean Alr Act phaseout) is $21
billion, with benefits ranging from 8§31
billios to $124 billion. At & 7% discount
rate, the incremental costs are $12
billion, with benefits ranging from $8
billien to $24 billion.

EPA aiso examined the cost and
benefits for a 2001 phaseout date for

methv] bromide. The Agency has stated
that 8 number of possible alternatives
exist for users of methyl bromids, but
that time is required for
commercialization and use. EPA’s cost
analysis of these alternatives examined
their likely range of costs, and coupled
those assumpticns with @ mants cerlo
analysis, presenting a set of costs,
(inedian, mean, minimum and
maximum costs) that could be expected
with the methy! bromide phaseout. This
analysis indicates that the minimum
sccial cost is lppmximataly $7 million
while the maximum cost is roughly $16
billion. The mean cost is a little mors
than $2 billion while the medium cost
was estimated to be $1.7 billion. These
are the total social costs between 1994
and 2010, These costs were discounted
al 2%.

EPA calculated the benefits of phesing
out of methyl bromide by 2001 between
the years 1994 and 2011, EPA estimates
benafits for this period to range from
$14 billion to 56 billion, at a 2 percent
discount rate. The Agency estimated
that costs at a 4.5% discount rate would
be $1.2 billion with benefits ranging
from $4 billion to $16 billion. Ata 7%
discount rate, the costs would be §.8
billion with benefits ranging from $16
to $6.4 billion.

X1. Additional Information
A. Executive Order 12866

Under Executive Order 12866 (58 FR
51735 (October 4, 1993)), the Agency
must determine whether the regulatory
action is “significant” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “significant
reguhtorf;.cﬁon" es one thet is Lkely
to result in a rule that may:

{1) Have an annual effect on the
economy of $100 million or more or
sdversely affect in & material wey the
economy, & sector of the ecanowmy,
productivity, compstition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities;

{2) Create & serious inconsistency or
otherwise interfere with an action taken
or planned by another 3

&) M;tfam ly alter the budgetary -
impact of entitlements. user ’
loan programs or the rign'::d
obligations of recipients thereof: or

(4) Raise novel ﬁgﬂ or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
sot forth in the Executive Order.

Pursuant to the terms of the Executive
Order 12868, it bas been determined
that this rule is & “si regulatory
action” because the rule has an

ernual effact on the economy of $100
million or more. As such this action was
submitted to OMB for review. : “anges
made in response to OMB suggestions or
recommendations will be documented
in the public recard.
B. Regulatory Flexibility Act

In the proposed rulemaking, the EFA
certified, pursuaat to section 605(b) of
the Regulatory Flexibility Act {5 U.S.C.
605(b)}, that the proposal would not
have “a significant impact on a
substantial number of smail entities.”
During the public comment period, the
Agency received comments suggesting
that this regulatory flexibility
“gertification” was not appropriate
pecause the propose! failed to include a
regulatory flexibility enelysis on the
impact of methyl bromide phaseout on
small businesses (especially small
armers).

However, & regulatory ﬂexibx‘btil
analysis is required only for smal
entities which are directly regulated by
rulemaking. See Mid-Tex Electric
Cooperative, Inc. v. FERC, 773 F.2d 327
(D.C. Cir. 1885} (agency's certification
need on? consider the rule’s impact on
regulated entities and not indirect
impact on small entities not regulated).
The current rulemaking directly
regulates only producers and importers
of ozone depleting chemicals, by
limiting the production and importation
of such chemicals, including methyl
bromide. As indicated in the proposed
rulemeking, the Agency did anzlyze
which producers and importers would
be directly regulated by the rulemaking:
no small entities would be directly
subject to the rule . There are
only three producers one importer
of methyl bromide, and only one
produces and importer of ABFCs. Since
none of these entities gualify as small
businesses within the meaning of the
Regulatory Flexibility Act, no
Regulatory Flexibility Act analysis is
needed for either the proposed or final
rule. Accordingly pursuant to section
605(b) of the Act, 5 U.S.C. 605(b}, this
rulemaking will not have a i
economic impact on & substantial
number of smail entities. EPA hereby
makes this certification for this final

rule.

Nonetheless, the Agency, in fact, did
give consideration to the impact of the
phaseouts on users, both end
small, even thougb they not be
dirsctly regulated by the rulemaking.
This is out of concemn for user sectors,
which will need to find replacements
for controlled substances. For CFCs,
EPA has prepared an analysis to
examine specifically the effect on the
pheseout of existing small businesses.

L.
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(The Agency is not at this time able 1o
quantify the imnpant of the long4erm
phaseuut of class Il chemicals ) For
these chemicals, FPA examined the
impact of the phaseout on the user

cominunities which may face increased

costs during the phaseout of these
chemicals. (All companies regulated
under 40 CFR part B2, subpart A that
produce or imgport are either not small
businesses as defined by the Small
Business * dministretion, or will simply
produce or import the Class |
glterniatives, not incwnng any
additional cost to their business.) In its
analysis of these impacts, EPA believed
hat the most affected sectors,
household refrigerstion. mobile
airconditioners. chillers and process
refrigeration, would need to retire or
retrofit existing equipment but that
consumers, rather than business, would
baar the fuﬁ{ costs. In some cases, such
as industri@ process refrigeration or
chillers, refrofits wiil be such 8 small
cost relstive to Upmutmn costs that the
impact will be minimal. For the other
sectors, sterilization, solvent cleaning,
portable fire extinguisher, and foam
hlowing. the alternative technologies are
now readily available, and business
closures are not expected n these
sectors

With regard 1o methyl bromide, the
Agency's proposed rulemaking did not
discuss the specific impacts on small
businesses per se. However, the
proposal did extensively consider the
question of the impact of phaseout on
users with regard to availability of
alternatives. As a result for methyl
bromide, EPA believes it has adopted an
approach that mitigates the impact on
users, Including small businesses, to the
greatest extent permissible, consistent
with our legisiative mandates

As noted on page 15034 of the
propossl, and in today's document, a
newly histed class 1 substance is
automatically subject to the section
604(a) phaseout schedule unless: {1)
The Administrator accelerates that
schedule pursuant to section 806; or (2]
the Administrator determines that the
604(a) schedule is unattainable and
extends the schedule pursuant to
saction 602(d)

Under section 602{d], in the case of
any substance added to the list of class
1 or I the Administrator may extend
any schedule or compliance deadline
contained in section 604 or section 605
to a later date than specified in such
sections if such schedule is
unattainable, considering when such
substance is added to the list. However,
an extension under section 502(d) may
not extend the termination of
production date for a class | substance

1o 4 date more than 7 years after January
1 of the year after the year that it is
listed as a class I substance. With
today's notice, the United States will
phase out production and consumption
of methyl bromide by January 1, 2001,
8 full seven years after the January 1,
following listing, As noted in the
proposal 8s well in today’s document,
EPA believes this is the most flexible
regulatory program allowable under the
Clean Air Act. Moreover, by not
requiring iaterim reductions priorto the
phaseout, EPA is further minimizing the
impact of this rule on methyl bromide
USers

This final rule also notes that the
labeling requirements of section 611 of
the Clean Air Act Amendments do not
rrr'\a.n to the crops and preduce that
:ad been fumigated with methyl
bromide, Although products that are
manufactured with a class I substance
are required to be labeled, the Agency
has interpreted the phrase
“manufactured with” as ""the
mechanical or chemical transformation
of materials or substances into new
products or to assemble component
products’’. EPA believes that
agricultural processes are excluded from
this definition of “manufactured”, and
that crops and produce do not need to
be labeled under section 611 of the
Clean Air Act. This interpretation of the
labeling requirement allevistes further
regulatory burden on users of methyl
bromide

Finally, the Agency states that it wiil
continue te monitor the development of
substitutes over the next seven vears,
and that some solution to provide
essential use exemptions may be
explored if there are no substitutes, in
order to prevent undue impacts cn
small businesses

Given the time frame and restrictions
contained in the regulatinn of methyl
bromide, an assessment of its impact on
small businesses must look closely at
both near-term and long-term impacts
For the next seven years, production
will be frozen at 1991 levels. Because of
on-going efforts to reduce occupational
and ambient levels of methyl bromide,
its use in many soil fumigation and
structural applications has recently been
decreasing. As a result. maintaining the
1991 production levels through 2001
should not have any sconomic impact
on current users of methyl bromide

Seven years from now, after the
production phaseout in 2001. the
impact on users will largely be driven
by the costs and availability of
alternatives. It is extremely difficult to
guantify the long-term impact of the
phaseout given the existence of a wide
range of potential alternatives either

curre

ly available or potentially
svailable by the year 2001. Whils the
documaent prepared by the United States
Department of Agricuiture (USDA)
entitled, “The Biologic and Economic
Assessment of Methyl Bromide,”
attempts 1o calculate the costs of a
methyl bromide phaseout, as discussed
earlier, this analysis focused on an
immediate ban and not a phaseout i1
2001. Given the number of potential
alternative chemicals and non-
chemicals already under review, the
potential exists for additional
alternatives to be available in 2001

Some alternatives available and used
after 2001 may indeed prove to be more
expensive than methyl bromide which
may result in lower profits to users if
thesa costs cannot be passed on to
consumers. However, EPA has found
that the impacts from regulatory actions
which remove pesticides from the
market are mitigated over time as new
pest control !ec.%um)og'.es are introduced
and adjustments are made to
compensate for the loss of the pesticide
through alternative pest control
practices. It is reasonable to expect that
research efforts elready underway to
improve the performance and
acceptability of metam sodium,
dazomet, 1,3-dichloropropene and other
chemical and nen-chemical alternative
pest control techniques will result in
minimizing the impact of a methyl
bromide phaseout to small entities
When used in combination, and in
conjunction with & good integrated pest
management program, these materials
should be able to replace many if not all
of the major uses of methvl bromide
Research is currently underway on both
the governmental and academic levels,
as well as in the private sector, to ensure
that alternative materials and methods
will be viable and available before
methyl bromide is phased out

EPA has also considered the
sconomic impact that the removal of
methy] bromide may have on the
American agricultural community. To
estimate the total sucial cost of the
phaseout, forecasting must include the
incremental cost and likely prevalence
of the various methyl bromide
alternatives in each end use. The result
of such an analysis, including the future
costs of likely alternatives, applications
rates, market share, and efficacy of each
alternative, can be extremely variable
due to marked differences in the
characteristics of various crops, soil
types, and climatic conditions in
various parts of the country. To reflect
the uncertainty associated with a

Las

number of these key factors, EPA’s

analysis was performed using & “monte
carlo” technigue. This analysis resulted
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in an estimated total social cost of (e
phasecut of this chemical (between
1594 gnd 2110) varies between a low of
824 millicn. and a high of $12.2 billion,
with a median total cumulative cost
through 2010 of 51.3 billion. EPA
believes that al! scenarios except the

“Ligh cost” caze represent acceptable
irmpacts. Moreover, the high costs case
reprasents a scenanio in which e strong

case could be made for pursuing an
essential use provision for those
epplications where economically viable
alteraatives do not exist

icultural research
temmunity and the private sector
explore viuble alternative chemicals and
prowing methods that can substitute for
methyl bromide, it is likely that the
majority of current use areas will find
economically viable and
environmentally sound substitutes prior
to.the 2001 phascout. EPA, slong with
USDA, intend to continue to work
closely with the agricultural community
to support the expedited development
and review of these alternatives.
Furthermore, the Agency intends to
essess throughout tEe period leading up
to the phateout the extent to which
substitutes may not become available for
important uses of methyl bramide and
to take timely steps to ensure that, if
necessary, to pursue an appropriate
measures 10 allow for essential uses.

C. Paperwork Reduction Act

As the agr

@n

The information collection
requirements in this rule have been
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seg.
and have been assigned control number
2060-170,

This coilection of information has an
sstimated reporting burden estimated to
vary from 2 to 15 hours per response
withi an average of @ hours per response
and an estimated annual recordkeeping
burden aversging 250 hours per
respondent. These estimates inciude
time for reviewing instruction,
searching existing data sources,
gathering and maintaining the dats
needed, and completing and reviewing
the collection of information.

Send comments regarding the burden
sstimate or any other aspect of this
collection of information, including
suggestions for reduction of this burden
to Chief, Information Policy Branch;
EPA; 401 M Street, SW. (Mail Code
2136); Washington, DC 20460; and 10
the Office of Information and Regulatory
Affairs, Office of Management and
Buaget, Washington, DC 20503, marked
“Attention: Desk Officer for EPA”,
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Lists of Subjects in 40 CFR Part 2

Environmental protection,
Administrative practice and procedure,
Air poilution control, Chemicals,
Chlorofluorocarbons, Exports, Imperts,
Ozone Layer, Reporting and
recordkeeping requirements,
Stratospheric ozone.

Dated: November 30, 1993
Carol M. Browner,
Administrator.

Part 82, title 40, chapter | of the Code
of Federal Regulations is amended as
follows:

PART 82—~PROTECTION OF
STRATOSPHERIC OZONE

1. The sutherity citation for part 82
continues to read as follows:
Authority: 42 US.C. 7414, 7671-7671q.

2. Part 82 is amended by revising
subpart A to read as follows:

Subpart A—Production and Consumption
Controls

Suc.

821 Purpose and scope

82.2 Effective date.

82.3 Definitions.

824 Prohibitions.

815 Apportionment of baseline production
allowances.

Sipe

826 Appertionment of baseline
consumption allowances.

827 Grant and phased reduction of baseline
production and consumption allowances
tor class I cantrolled substances.

£2.8 Grant and phased reduction of baseline
praduction and consumption allowantes
for class Il controlied substacces
{Ressrved)

829  Availability of production aliowances
in addition to baseline production
allowsnces.

8210 Availability of consumption
allowances in addition to baseline
consumption allowances,

B211 Exports to Article § Parties.

8212 Transfers,

82.13 Recordkeeping and reporting

requitaments.

Appendix A to Subpart A~ Class 1
Controlled Substances

Appendix B to Subpart A—Class 1
Controiled Substances

Appendix C to Subpart A—Parties to the
Montreal Protocol

Appendix [ to Subpart A—Harmonized
Tanff Schedule Description of Products That
May Contain Contralled Substances in
Appendix A, Class I, Groups I and 11

Appendix E to Subpart A—Article 5 Parties

Appendix F to art A—Listing of Ozone
Depleting

Subpart A~—Production and
Consumption Controis

§82.1 Purpose and scope.

(a) The purpose of the regulations in
this subpart is to implement the
Montreel Protocol on Substances that
Deplete the Ozone Layer and sections
602, 603, 604, 605, 607 and 616 of the
Clean Air Act Amendments of 1990,
Public Law 101-549. The Protocel and
section 604 impose limits on the
production and consumption {defined
as production plus imports minus
exports, excluding transhipments and
used or recycled controlled substances)
of certain ozone depleting substances,
according te specified schedules. The
Protocol also ... 7uires each pation that
becomes a Party to the agreement to
impose certein restrictions on trade in
ozone depleting substances with non-
Parties,

(b) This subpart applies to any person
that produces, transforms, destroys,
impaorts or exports a controlled
substance or imports a controlled
product.

§82.2 Effective dats,

(a} The regulations under this subpart
take effect January 1, 1994, except for
§82.3 (h) and (1) and § 82 4(d) that are
effective January 10, 1994. The of
methyl bromide and HEFCs as a class |
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{2} Bringing contzolled substances
inte the U S, from Mexico where the
i gubstance had been admitted
xico in bond and was of U.S

) ng a controlled preduct inta
the U.S when transported in a

nsignment of personal or household
effocts or 1o & simtlar non-commercial
situation normally exempted from U.5

Customs attention

[v] Importer means any person who
imports a controlled substance cr a
controlled product into the United
States. “Importer” includes the person
primarily liable for the payment of any
dutiss on the merchandise or an
authorized agent acting on his or her
behalf. The term also includes, as
appropriate

{1) The consignes;

(2) The importer of record;

{3) The actual owner, or

(4 The transferee, if the right to draw
marchandise in a bonded warehouse has
been transferred

{w) London Amendments means the
Mantreal Protocol, as amended at the
Second Meeting of the Parties to the
Maontreal Protocol in London in 1890

(x) Montreal Protocol means the
Montres! Protocel on Substances that
Deplete the Ozone Layer, a protocol to
the Vienna Convention for the
Protection of the Ozone Layer, including
adjustments adopted by the Parties
thereto and amendments that have
entered into force

(v} 1987 Montreol Protocol means the
Montres! Protocol, as originally adopted
by the Parties in 1987

(z) Notions complying with, but not
joining, the Protocol means any nation
listed in appendix C . Annex 2, of this
subpart

(aa) Party means any foreign state that
is listed in appendix C of this subpart
{pursuant to instruments of ratification,
sceeptance, or epproval deposited with
the Depositary of the United Nations
Secretariat), as having ratified the
specified control measure in effect
under the Montreal Protocol. Thus., for
purposes of the trade bans specified in
§82.4(d)(2) pursuant to the London
Amendments, only those foreign states
that are listed in appendix C of this
subpart as having ratified both the 1987
Montreal Protocel and the London
Amendments shall be deemed to be
Parties.

{bb) Person means any individual or
legal entity, including &n individual,
corporstion, partnership, associstion,
state, municipality, political subdivision
of a state, Indian tribe; any agency,
department, or instrumentality of the
United States; and any officer, agent, or
amnloves therenf

{ce) Plart means one or more facilities
&t the same location owned by or under
commeon control of the same person.

(dd) Potential production allowances
means the production allowances
oblained under § 82.9(a)

{ew) Production means the
manufacture of a controlled substance
from any raw matenisl or feedstock
chemical, but does not include:

(1) The manufacture of a controlled
substance that is subsequently
transformed;

{2) The reuse or recycling of a
controlled substance;

(3) Amounts that are destroyed by the
approved technologies; or

(4) Amounts that are spilled or vented
unintentionally.

{#) Production allowonces means the
privileges granted by this subpart to

roduce controlled substances;

owsver, production allowances may be
used to produce controlled substances
only in conjunction with consumption
allowances. A person’s production
allowances are the total of the
allowances he obtains under §§ 82.7,
#2.5 and 82.9 as may be modified under
§ 62.12 (transfer of allowances).

(88) Transform means to use and
entirely consume (except for trace
quantities) a controlled substance in the
manufacture of other chemicals for
commercial purposes.

(hh) Transhipment means the
continuous shipment of a controlled
substance from a foreign state of origin
through the United States or its
territories to a second foreign state of
final destination.

(ii) Unexpended consumption
allowances means consumption
allowances that have not been used. At
any time in any control period &
person's unexpended consumption
allowances are the total of the level of
consumption allowances the person has
suthorization under this subpart to bold
at that time for that control period,
minus the level of controlled substances
that the on has produced or
imported (not including transhipments
and used or ed controlled
substances) in that control period until
that time.

{}j) Unexpended producticn
allowances means production
allowances that have not been used. At
any time in any ccén’!;ol r;;:'iod 8
person’s unexpen production
allowances are the total of the level of
production allowances he tias
suthorizetion under this subpart to hold
at that time for that control period.
minus the level of controlled substances
that the person has produced in that
control period until that time.

(kk) Used or recycled contrelled
substences means controlled substances
that heve been recovered from their
intended use systems.

§382.4 Pronibitions.

{al No persen may produce, at any
time in any control perio., any cless 1
controlled substance (except for
controlled substances that are
transformed or destroyed or substances
that are produced pursuant to an
exemption as specified in paragraph (k)
of this section) in excess of the amount
of unexpended production allowances
for that substance held by that person
undes the suthority of this subpart at
that time for that control period. Every
kilogram of excess production
constitutes a separate violation of this
subpart.

(b) No person may produce or (except
for transhipments, or for used or
recycled controlled substances) import,
at any time in any control period, any
class I controlled substance (except for
controlled substances that are
transformed, destroyed, or substances
that are produced or imported pursuant
to an exemption as specified in
paragraph (k) of this section) in excess
of the amount of unexpended
consumption allowances held by that
person under the authority of this
subpart at that time for that control
period. Every kilogram of excess
production or impartation (other than
transhipments or used and recycled
cantrolled substances) constitutes a
separate violation of this subpart.

c) A person may not use production
allowances to produce 8 guantity of a
class | controlled substance (with the
exceptions set forth in Euagraph {a) of
this section) unless he holds under the
authority of this subpart at the same
time consumption allowances sufficizut
to cover that quantity of class
controlled substances nor may & person
use consumption allowances to produce
a quantity of class I controlled
autumxcu {with the exceptions set forth
in paragraph (a) of this section) unless
the person holds under authority of this
subpart at the same time production
allowances sufficient to cover that
quantity of class I controlled substances.
However, only consumption allowances
are required to import class 1 controlled
substances with the exceptions set forth
in ph (b} of this section.

d) No person may:

(1) Import or expart any quantity of a
contrelled substance listed in Class |,
Group 1 or Group 11, in appendix A of
this subpart from or to any foreign state
not listed as 8 Party to the 1987
Montrea! Protocol unless that foreign
state is complying with the 1987
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Montreal Protocol (As noted in
ap)mndu C, Annex 2 of this subpart);

2) Import or export any guantity of a
controlled substance listed in Class I,
Group U, Group IV or Group V. in
appendix A of this subpart, om or to
any foreign state not Party to the
London Amendments (as noted in
appendix C, Annex 1, of this subpart),
uniess that foreign state is complying
with the London Amendments (as noted
in appendix C, Annex 2, of this
subpart); or

(3} Import a controlled product from
any foreign state not Party to the 1987
Mantreal Protoco! (as noted in appendix
C, Annex 1, of this subpart), unless that
foreign state is complying with the
Protocol (as noted in appendix C, Annex
2. of this subpart)

(4) Every kilogram of a controlied
substance, and every controlled
product, igiported or exported in
contraventjon of this subpart constitutes
& separate violation of this subpart

(e?Eﬁecuva January 1, 2003, no
person may produce HCFC-141b except
in & process resulting in its
transformation, use in 8 process
resulting in destruction, or for
exceptions statad in parsgraph (1) of this
section,

{f) Effective January 1, 2009, no
person may import HCFC~141b except
for use in & process resulting in its
transformation, use in 4 process
resulting In destruction, or for
exceptions stated in paregraph (1) of this
section

{g) Effective January 1, 2010, no

fﬂmn may produce or consume
excluding used or recycled controlled
substances, or transhipments) HCFC-22
or HCFC-142b for any purpose other
than for use in a process resulting in
their transformetion, use in 8 process
resulting in their destruction, for use in
equipmert manufactured prior to
January 1, 2010, or far exceptions stated
in paragraph (1) of this section in excess
of line allowances allocated
§682.5(h) and B2 6(h)

(h) Effective January 1, 2020, no
person may produce or consume HCFC-
22 or HCFC~142b (excluding used or
recycled controlled substances, or
transhipments) for any purposs other
than for use in 8 process resulting in
their transformation, use in 8 process
resulting in their destruction or for
exceptions stated in paragraph (1) of this
saction,

(1) Effective January 1, 2015, no
person may produce or consume class I
substance (excluding used or recycled
controlled substances, or transhipments)
not previously controlled, for any
purpiose other than for use in a process
resulting in its transformation, use in a
process resulting in their destruction, as
8 refrigerant in equipment manufactured
before January 1, 2020, or for exceptions
stated in ph (1) of this section, in
exvess ofguaiino production and
consumption levels defined in
§682 Sf{) and 82.6(h).

(j) Effective January 1, 2030 no person
may produce or itnport class II

substances, lexcluding used or recycled
controlled substances, or transhipments)
for any purpose other thun for use ic a
process resulting in their
transformation, use in & process
resulting in their destruction, or for
exceptions stated in paragragh (1) of this
section.

(k) The following exemptions apply to
the production and consumption
restrictions under paragraphs (a) and (b)
of this section: [Reserved)

(1) The following exemptions apply to
the production and consumption
restrictions under paragraphs {e), (f), {g),
(h), (1) and {j) of this section:

{1) Medica! Devices [Reserved)

(2) Exports to developing countries
{Reserved|

§82.5 Apportionment of baseline
production silowances.

Persons who produced controlled
substances in Group I or Group I in
1986 are apportioned baseline
production allowances as set forth in
paragraphs (a) and (b) of this section,
Persons who produced controlled
substances in Group III, IV, or V in 1589
are apportioned baseline production
allowances as set forth in paragraphs (c),
(d), and {e) of this section. Parsons who
produced controlled substances in
Group VI and VI in 1891 are
apportioned baseline allowances as set
forth in paragraphs (f) and (g} of this
section.

Controlied Substance

Parson Allowances (kg)

(a) For Group | controlled substances:

CFC-11 ... Allisd-Signal, Inc ............... S B L B NS SE R 23,082,358
EJ DuPont de Nemours & Co oo 33,830,000
b R R S S =t 21,821,500
Laroche Chemicals ... S I e e o 12,656,364

CFC-12 .. ) AIBSG-SIQNEL, INC .....cooiimneicrnsesimrnsressssicoissnsorssessessemcasenesionerss = i 35,698,776
E.l DUPOM 00 NOMOUTS & ©0 ..o.ovvovs oot ioeeacs e semmsemsesssesse sesessse st eeessemeseesemesees 64 845 000
ER ACROM, NA it it coreos et semms et eeseeems oo S Bt 31,088,807
Laroche Chemicals ... A e s 15,330,909
E.l DUPONt de Namours B CO oo oo oo oo oot e oo oo 58,553,000

CPC-114 ... INDEIRDIIPIN D o vseims iinssrom it meiodanns ms b i et s b b e L (1 1,488,569
El DuPontde Nemours 8 CO ... oo o 4,194,000

CFC-115 v, E.L DuPont de Nemours 8 Co ... ... SRR RS 4,176,000

(b) For Group 1l controlied substances:

PIIIIPARET soncsinloierintiinduacs Great Lakes Chemical Corp ... ... e e 826 487
ICI Amencas, Inc ... R e T [ 2135484
Groat Lakes CHOMICET COM ...t iooioosiiesscosiesan s oesteems st sensss st e comsesstest e seeee 1,766,850

() For Group lil controlied substances:

CFC-13 ... NI TINIIN TOOE <ot oo i mmon i st e S s bt 127,125
EL. DUPONE 00 NOMOUNS B 00 .ooovicveioniriarisorsaesesssnseeoseom s sttt eee s s 187.831
Ef Atochem, NA ... R L e ey 3.992
Groat Lakes CHomicll COM ... oo e 56,381
Laroche Chermucars .. .. SEEp————— - 29,025

oo o | A R T N S T s s 1Y AU RS TSaares s e

o R R T
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Controlied Substance Person Allowances (kg)

CFC-211 . E | DUPONE 00 NOMOUS & §0 ...ooeiiiiriiis i iimmessiesse eses s esssessesrestmes e esessee e ot e e 11
CFC-212 EL DUP0Ont 08 NOMOUM & €O ....ocoiiin oniisiinsiconstsommieson e sstmeos e tosee s 11
CFC-213 E) DuPontde Nemours 8 Co ... IR RS L L R e A 1
CFC-214 E 1 DuPont de Nemours & Co . R S PP Y EPVET S S e U S 1"
CFC-218 : E.l. DuPort de Nemours & Co S cana . o e el Ay Bl 511

Halocarbon Products Corp .. T R B W O e SRR 1270
CFC-21¢ 5 E | DuPont de Namours & Co ... . ey P L e S I e 170874
CFC-2:v7 E.l DuFont de Nemours & Co ... ... ORI WV TR - = e Bl ol s

(d) For Group 1V controlled substances:

COL st irres von st eonmtassaseonas Akzo Chemicals, Inc ... SDERER ey I S B R L N N e ] Y 7.873615
DOQUBSE COMPOMMION ... cvecnsreeses omsinss sonedsssassbostos st ot seesbessssoekmbmt et amoms e sres s o 26,548
Dow Chemical Company, USA .. ... .. . 18,887,747
E 1. DUPON 00 NOMOUS B 0O coovoicacariyuinis rsisissamsimssossemmessesesbeess b eessesess oo s e 9,088
Hariiin Chemiceis-WV, Inc . O R . S, 219.6186
Gl Americas, Inc ... 853,714
Occidental Chemical Corp .. 1,059,358
Vulcan Chemicais ............ 21,031,087

(e) For Group V controlled substances:

Methyt chioroform .. ... Dow Chemical Company, USA ... .

168,030,117
2
67,450,719
89 689 064

() For Group V! controlied substances: [Reserved)

?E ) For Group Vi controlied substances: [Reserved]
) For class Ii controlied substances: [Reserved]

§682.6 Apporticnment of baseline consumption allowances.

Persons who produced, imgonad, or produced and imported controlled substances in Group I or Graup 11 in 1986
are apportioned chemical-specific baseline consumption allowances as set forth in paragraphs (a) end (b) of this section,
Persons who produced, imported, or produced and imported controlled substances in u{: I, Group IV, or Group
V in 1689 are spportioned chemical-specific beseline cansumption allowances ss set forth in paragrephs (c), (d), and
(e) of this saction. Persons who produced, imported, or produced and imported controlled substances in Group VI
or \;I] in 1991 are spportioned chemical specific baseline consumption allowances s set forth in paragraphs (f) and
i) of this section,

Controfled substance Parson Allowances (kg)

(a) For Group | controlled substances:
E | DuPont de Nemours 8 Co ... . 22.054.283
ENf Atochem NA ... ... .. SRS N Saes 21,740,154
Hoechst Celanese Corporation . 185,398

S MERANA R SRR R h S RAR T AR RN TN RO (RS S NI AR

CFC-12

Retngerants
CFC-113 ... s Allied-Signal, inc.18,241,928.
€. DuPont de Nemours 8 Co ... .

o 2 o0 | 7 C . Allieg-

CFO-116 oo EL DuPOM do Nomours & Go ... . . e 2.764,109
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§82.7 Grant end phased reduction of baseline production and consumption aliowances for class | controlied substances.

For each control period specified in the following table, each person is granted the specified percentage of the
baseline production and consumption allowences apportioned to him under §§82.5 and 82.6,

Class ! sub- | Class | sub- | Class | sub- | Class | sub- | Class | sub- | Class i sub-

Contro! peniod stances in atances in stances in stances n stances in stances in

' groups | and group It roup 1V group ¥ group VI roup VI

il [parcent) (percent) percent; (percent) (parcant) percent)
1884 25 0 50 50 100 10
1965 25 4] 18 a0 100 180
1896 0 0 4] 0 160 0
1397 ... 0 0 0 0 100 )
1998 . 0 0 0 0 100 0
1998 0 ¢ o 0 100 0
2000 .. '] 0 o L 100 0
200 0 0 0 e 4] o

§32.8 Grant and phased reduction cf
baseiine production and consumption
aliowances for class Il controllied
substances. [Reserved)

§82.9 Availsbliity of production
sllowsnces in addition to baseline
production aliowances.

{a) Every person apportioned baseline
production allowances for class }
controlled substances under §82.5 (a)
through (») is also granted potential
production allowances equal to:

(1) 10 percent of his apportionment
under § 82.5 for each control period
ending before January 1, 2000; and

(2] 15 percent of his apportionment
under § 82 5 for each control peried
beginning after December 31, 1999 and
ending before January 1, 2011 {January
1, 2013 in the case of methyl
ckloroform).

(3) A person may convert potential
production allowsnces, either granted
under this paragraph {aj or obtained
under § 82.12 (transfer of slloweances), to
production allowances only to the
extent authorized by the Administrator
under § 82 11 (Exports to Article 5
Farties). A person may obtain
autharizations to convert potential
production allowances to production
aliowances by requesting issuance of a
nctice under §82.11 or by completing a
transfer of authorizations under § 82.12.

(b} A person may also increase or
decreese its production allowancas by
trading with another Party 1o the
Protocol. A nation listed in appendix C,
Annex 1 of this subpart {Parties to the
Meontreal Protocol) must agree either to
transfer to the person for the current
control period some amount of
production that the nation is permitted
under the Montreal Protocel or to
receive from the person for the current
control period some amount of
production thet the person is permitted
under this subpart. A request for
production sllowances shall also be
considered a request for consumption
sliowances under § 82.10(c).

{1) For tredes from a Party, the person
must obtain from the principal
diplomatic representative in that
nation's embassy in the United States a
signed document stating that the
appropriate sutherity within that nation
has established or revised production
limits for the nation to equal the lesser
of the maximum production that the
nation is allowed under the Protocol
minus the amount transferred, the
maximum production that is allowed
under the nation’s applicable domestic
law minus the amount transferred, or
the average of the nation's actual
national production level for the three
years prior to the transfer minus the
production allowances transferred. The
person must submit to the
Administrator a transfer request that
includes a true copy of this document
and that sets forth &m following:

(1) The identity and address of the
persan;

(ii) The identity of the Party;

{ii1) The names and telephone
numbers of contact persons for the

and for the Party;

{iv) The chemical type and level of
production being transferred;

{v] The control period(s) to which the
transfer applies; and

{vi) A signed statemant by the person

paragraph (b)(2) of this section, the
Administrator may, at his discretion,
consider the following factors in
deciding whether to epprove such a
transfer:

(i) Possible creation of economit
hardship:

(ii) Possible effects on trade;

{iii) Potential environmental
implications: and

{iv) The total amount of unexpended
production allowances held by United
States entities

(4) The Administrator will issue the
person 8 notice either granting or
deducting production sllowances and
specifying the control periods to which
the transfer applies, provided that the
reques! meets the requirement of
z‘m;nph (b}1) of this section for trades

om Parties and paragraph (b)(2) of this
section for trades to Parties, unless the
Administrator has decided to
disapprove the trade under paragraph
(b)(3) of this section for trades to Parties.
For a trade fram a Party, the
Administrator will issue a notice that
revises the dlolwl;ncn held b éhe
person to equal the unexpende
production allowances held by the

n under this subpart plus the Jevel

of allowable production transferred
from the Party. For a trade to a Party, the

:ﬁ::n%i:crm .,Pm“&:o:.:y Administrator will issue a notice that

(2) For trades to a Party, a person revises the production limit for the
must submit & transfer request that sets  Person to equal the lesser of.
forth the following: fi) The unexpended production

(i) The identity and address of the aliowances held by the person under
person, . this subpart minus the amount

(i) The identity of the Party; transferred, or .

{iii) The names and telephone (ii) The nnugcndud production
numbers of contact persans for the allowances held by the person under
person and for the Party. this subpart minus the amount by which

(iv) The chemical type and level of the United States averege annual

sllowable production o be transferred;
and

(v) The control period(s) 10 which the
transfer applies.

(3) ARer receiving 8 transfer request
that meets the requirements of

roduction of the controlled substance
ing traded for the three years prior to
the transfer is less than the total
allowable production allowable for that
substance under this subpart minus the
emount transferred. The chanee in
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allowances will be effective on the date
that the notice is issued
(5) If after one person obtains
approvai for a trade of allowable
production of a controlled substance to
a Party, one or more other persons
obitain approval for trades invoiving the
trolled substance and the same
| period, the Administrator will
1ssue notices revising the production
limits for each uf the other persons
trading that controlled substance in that
control period to equal the lesser of
(i) The unexpended production
allowances held by the person under
this subpart minus the amount
transfarred, or
{11) The unexpended production
alluwances held by the person under
this subpart minus (the amount by
which the United States average annual
raductiofof the controlied substance
{wmg tradgg for the three years prior 1o
the transfer is less than the total
allowsble production for that substance
inder this subpart) multiplied by the
amount transferred divided by (the total
amount transferred by all the other
persons trading the same controlled
substance in the same control period)
minus the amount transferred by that
person
{iii) The Administrator will also issue
& notice revising the production limit
for each person who previously
obtained approval of a trade of that
substance in that control period to equal
the unexpended production allowances
held by the person under this subpart
pius the amount by which the United
States average annual production of the
vontrolled substance being traded for
the three years prior to the transfer is
less than the total allogable production
under this subpart mulitiplied by the
amount transferred by that person
divided by {the amount transferred by
all of the persons that have traded that
controlled substance in that control
period). The change in production
allowances will be effective on the date
that the notice is issued
(c) A person may obtain production
allowances for that controlied substance
equal to the amount of that controlled
substance produced in the United States
that was transformed or destroyed
within the United States in cases where
production allowances were expended
to produce such substance in
accordance with the provisions of this
paragraph. A reguest for production
allowances under this section will be
considered a request for consumption
allowances under § 82.10(b).
(1) A person must submit a request for
roduction allowences that includes the
ollowing

sane

conlo

{i) The identity and address of the
person;

{i1) The name, quantity, and level of
contrelled substance transformed or the
name, quantity and velume destroyed;

{ilz) A copy of the invoice or receip!
documenting the sale of the controlied
substance to the person

{iv) A certification that production
allowances were expendad for the
production of the controlled substance;

{v} If the controlled substance is
transformed, the name, quantity, and
verification of the commercial use of the
resulting chemical transformed; and

{vi) If the controlled substance is
destroyed, the efficiency of the
destruction process

(2) The Administrator will review the
information and documentation
submitted under paragraph (c){1) of this
section and will assess the quantity of
class | controlled substance that the
documentation and information verifies
was transformed or destroyed. The
Administrator will issue the person
production sllowances equivalent to the
centrolled substances that the
Administrator determines were
transformed or destroyed. For controlled
substances completely destroyed under
this subpart, the Agency will grant

llowances equal to 100 percent of
volume intended for destruction, For
those controlled substances destroyed at
less than a 98 percent destruction
efficiency, the Agency will grant
allowances commensurate with that
percent of destruction efficiency that is
actually achieved. The grant of
ellowances will be effective on the date
that the notice is issued

{3) If the Administrator determines
that the request for production
allowances does not satisfactorily
substantiate that the person transformed
or destroyed controlled substances as
claimed, or that modified allowances
were not expended, the Administrator
will issue a notice disallowing the
request for edditional production
allowances. Within ten working days
after receipt of notification, the person
may file a notice of appeal, with
supporting reasons, with the
Administrator. The Administrator may
affirm the disallowance or grant an
allowance, as he finds appropriate in
light of the available evidence If no
appeal is taken by the tenth day after
notification, the disellowance will be
final on that day.

§82.10 Avsilability of consumption
aliowances in sddition to beseline

censumption allowsnces.

{a) Any person may obtain, in
accordance with the provisions of this
section, consumption allowances

equivalent to the level of class 1
controlled substances (other than used
or recycled controlled substances or a
transshipment) that the person has
exported from the United States and its
territories to a Party (as listed in
appendix C, Annex 1 of this subpan),
ciher than 2 trunsshipment.

{1} The exporter of the class |
controlied substances must subm™ to
the Administrator a request for
consumption allowances setting forth
the following

(1) The identities and addresses of the
exporter and the recipient of the
exports,

{ii] The exporter's Employer
Identification Number,;

{iii) The names and telephone
numbers of contact persons for the
exporter and the recipient;

iv) The quantity and type of
controlled substances exported,

{v] The source of the controlled
substance and the date purchased;

{vi) The date on whlf";l and the port
from which the controlled substances
were exported from the United States or
its territories;

(vii) The country to which the
controlled substances were exported,

{viii) The bill of lading and the
invoice indicating the net quantity of
controlled substances shipped and
documenting the sale of the controlied
substances to the purchaser; and

{ix) The commodity code of the
controlled substance exported.

{2) The Administrator will review the
information and documentation
submitted under paragraph {a)(1) of this
section, and will assess the quantity of
controlled substances that the
documentation verifies was exported
The Administrator will issue the
exporter consumption allowances
equivalent to the level of controlied
substances that the . dministrator
determined was exported. The grant of
the consumption allowances will be
effective on the date the notice is issued,

{b} A person may obtain consumption
allowances for that controlled substance
equal to the amount of a controlled
substance either produced in or
imported into the United States that was
transformed or destroyed in the United
States in the case where consumption
allowance were expended to produce or
import such substance in accordance
with the provisions of this paragraph.

(1) A persun must submit a request for
consumption allowances that includes
the following:

(i) The identity and address of the
pehrsi?r_;:h’ name, quantity, and level of
controlled substance transformed or the
name, quantity and volume destroyed;
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(iti) A opy i the invoice or receipt
. osumenting the sale of the controlled
substance to the person;

{iv) A certification that production
and/or cunsumption allowances were
expended for the production and/or
impoent of the controlled substance;

(v) H the contrelled subis

ealion ol Lo col
resulting chemical ransformed, and

{vi) I the controlled substance is
destrayed, the efficiency of the
destruction process

(2) The Administratar will review the
information and decumentation
submitted under paragraph (b)(1) of this
section and will assess the quantity of
controlled substance that the
documentation and information verified
was transformed or destroyed. The
Administrator will issue to the person
consumiption allowances equivalent to
the lev erof controlled substances that
the Administrator determines was
transformed or destroyed. For controlled
substances completely destroyed under
this subpart, the Agency will grant
allowsnces equal to 100 percent of
volume intended for destruction, For
those controlled substances destroved at
less than a 68 percent destruction
efficiency, the Agency will grant
allowances commensurate with that
percent of destruction efficiency that is
sctually achieved. The grant of
allowances will be effective on the date
that the notice is issued.

(3) if the Administrator determines
that the request for consumption
allowances does not satisfactonly
substantiate that the person transformed
or destroyed controlled substances as
claimed, or that production or
consumption allowances had not been
expended, the Administrator will issue
& notice disallowing the request for
additional consumption aliowances.
Within ten working days after receipt of
notification, the person may file a notice
of appeal, with supporting reasons, with
the Administrator. The Administrator
may affirm or vacate the disallowancs.
If no appeal is taken by the tenth day
after notification, the disailowance will
be final on that day.

(c] A person may also increase its
tonsumption allowances by receiving
production from another Pasty to the
Protacol. A patiun listed in appendix C,
Annex 1 of this subpart (Parties 1o the
Montreal Protocol) must g to
transfer to the person for the current
cantrol period some amount of
production that the nation is permitted
under the Montreal Protocol. A request
for consumption allowances shall also
be considered & request for production
allowances undur § 82.9(b). For trades

from a Party, the person must cbtain
from the principal diplomatic
representative in that nation's embassy
in the United States a signed document
stating that the appropnate authority
within that nation has established or
revised production limits for the nation
to equal the lesser of the maximum
production that the nation is aliowed
under the Protocal minus the amount
transferred, the maximum production
that is allowed under the nation’s
appliceble domestic law minus the
amount transferred, or the average of the
netion's actual national production level
for the three years prior to the transfer
minus the production allowances
transferred. The person must submit to
the Administrator a transfer request that
includes a true copy of this document
and that sets forth the following:

{1) Tha identity and address of the
person;

(2} The identity of the Party;

(3) The names and telephone numbers
of contact persons for the person and for
the Party;

{4} The chemical type and level of
production being transferred;

(5) The control period(s) to which the
transfer applies; and

(6) A signed statement by the person
that this increased production is
intended as an expaort to the Party.

§82.11 Exports to Article § Parties.

In accordance with the provisions of
this section, any person may obtain
authorizations to convert potential
production allowances to production
allowances by exporting class [
controlled substances (not including
transshipments, or used or recycled -
controlled substances) to foreign states
listed in appendix E to this subpart
(Article 5 ;am'os). Authorizations
obtained under this section will be valid
enly during the control period in which
the controlled substance departed the
United States. A request for
suthorizations under this section will be
considered a request for cansumption
allowances under § 82.10(a) as weil.

(a) The exporter must submit to the
Administrator a request for authority to
convert potential production allowance
to production allowances. That request
must set farth the following:

{1) The identities and ad s of the
exporter and the recipient of the
ex 5

2) The exporter's Employee
Identification Number;

{3) The names and telephone numbers
of contact persons for the exporter and
for the recipient;

{4) The quantity and the type of
controlled substances exported, its
source and date purchased:

{2) The date on which and the port
from which the controlled substances
were exported from the United States or
its territories;

{6) The country to which the
controlled substances were exported;

{7) A copy of the bill of lading and
inveice indicating the net quantity
shipped and documenting the sale of
the controlled substances to the
purchaser;

{8) The commodity code of the
controlled substance exported; and

(8) A copy of the contract covering the
sale of the controlied substances to the
recipient that conlains provisions
forbidding the reexport of the controlled
substance in bulk form and subjecting
the recipient or any transferes of the
recipient to liquidated damages equal to
the resale price of the controlled
substances if they are reexported in bulk
form.

(b) The Administrator will review the
information and documentation
submitted under paragraph (aj of this
section, and assess the quantity of
controlled substances that the
documentation verifies were exported to
an Article 5 Party. Based on that
assessment, the Administrator will issue
the exporter a notice authorizing the
conversian of a specified quantity of
potential production allowances to
production allowances in & specified
control year, and granting consumption
allowances in the same amount for the
same control year. The authorizations
may he used to convert potential
production sllowances to production
allowances as soon as the date on which
the notice is issued.

§82.12 Yufuhna

(a) Inter-company transfers. Any
person (“transferor') may transfer to
any other person (“transferee”) any
amount of the transferor’s consumption
allowances, production allowances,
potential production allowances, or
authorizations to convert potential
production allowances to production
allowances, as follows:

{1) The transferor must submit to the
Administrator a transfer claim setting
forth the following:

(i) The identities and addresses of the
transfercr and the transferee;

(i1} The name and telephone numbers
of contact persons for the transferor and
the transferee;

(iif) The type of allowances or
authorizations being transferred,
including the names of the controlled
substances for which allowances are to
be transferred;

{iv) The group of controlled
substances to which the allowances or
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violations of the regulations of this
subpart that oceur as a result of or in
cenjunction with, the improper
conversion,

{1i) If EPA's records show that the
convertor has insufficient unexpended
allowances or authorizations ¢ cover
the conversion claim, or that the
convertor has failed to respond tc one
or more Agency requests to supply
information needed to make a
determination, the Administrator will
issus 8 notice disallowing the
conversion, Within 10 working days
after receipt of notification, the
convertor may file 8 notice of eppeal,
with supporting reasons, with the
Administrator. The Administrator may
affirm or vacate the disallowance. lif no
eppeal is taken by the tenth working day
after notification, the disallowance shall
be final on that day.

(3) In the evert that the Administrator
does not respond to a conversion claim
within the three working days specified
in paragraph (b)(2) of this section, the
convertor may procesd with the
conversion. EPA will reduce the
convertor's balance of unexpended
allowances by the amount to be
converted plus, in the case of
conversions of production or
consumptien allowances, one percent of
that amount. However, if EPA
ultimately finds that the convertor did
not have sufficient unexpended
pllowances or authorizations to cover
the claims, the canvertor will be held
liable for any violations of the
regulations of this subpart that ocour as
a result of, or in conjunction with, the
lmproper conversion,

(c) Inter-company transfers and Inter-
pollutant conversions. If a person
requests an inter-company transfer and
an inter-pollutant conversion
simultaneously, the emount subtracted
from the convertor-transferor’s
unexpended sllowances for the first
cuntrolied substance will be equal to
101 percent of the amount of allowances
converted and transferred in the case of
transfer-conversions of production or
consumption allowances.

§82.13 Record-keeping and reporting
requiremcnts.

1a) Unless otherwise specified, the
recordkeeping and reporting
requirements set forth in this section
take effect on January 1, 1994

(b] Reports and records required by
this section may be used for purposes of
compliance determinations. These
requirements are not intended as &
limitation on the use of other evidence
edmissible under the Federal Rules of
Evidence.

{c) Unless otherwise specified, reparts
required by this section must be mailed
to the Administrator within 45 days of

hie end of the applicable reporting
period.

{d) Records and copies of reports
required by this section must be
retained for three years.

(e} In reports required by this section,
guantities of controlled substances must
be stated in terms of kilograms.

(f) Every person (“producer”) who
produces class I controlled substances
during a control period must comply
with the following recordkeeping and
reporting requirements:

(1) Within 120 deys of December 10,
1993, or within 120 days of the date that
& producer first produces e Class |
controlled substance, whichever is later,
every producer who has not already
done so must submit to the
Administrator a report describing:

{i) The method by which the producer
in practice measures daily quantities of
controlled substances produced;

(ii) Conversion factors by which the
daily records as currently maintained
can Lo converted into kilograms of
controlled substances produced,
including any constants or assumptions
used in making those calculations (e g.,
tank specifications, ambient
temperature or pressure, density of the
controlled substance);

{1ii) Internal accounting procedures
for determining plant-wide production;,

(iv) The quantity of l;g fugitive losses
accounted for in the production figures;
and

{v) The estimated percent efficiency of
the production process for the
controlled substance.

Within 60 days of any change in the
measurement procedures or the
information specified in the report in
paragraph (b}, the producer must submit
a repont specifying the revised data or
procedures to the Administrator.

(2) Every 3 roducer of a class 1
controlled substance during a control
period must maintain the following
records:

{i) Dated records of the quantity of
each controlled substance produced at
each ﬁcﬂitdy;

(i1) Dated records of the quantity of
controlled substances produced for use
in processes that result in their
transformation or for use in processes
that result in their destruction and
quantity sold for use in processes that
result in their transformation or for use
in processes that result in their
destruction;

(iti) Copies of invoices or receipts
documenting sale of controlled
substance for use in processes resulting

in their transformation or for use in
processes resulting in destruction;

{iv) Dated records of the quantity of
each controlled substance used at each
farility as fesdstocks or destroyed in the
manufacture of 8 controlled substance
or in the manufacture of any other
substance, and any controlled substance
introduced into the production process
of the same controlled substance at each
facility:

(v) Dated records identifying the
quantity of each chemical not a
controlled substance produced within
each facility also producing cne or more
controlled substances;

{vi) Dated records of the quantity of
raw materials and feedstock chemicals
used at each facility for the production
of controlled substances;

{vii) Dated records of the shipments of
each controlled substance produced at
each plant;

(viii) The quantity of controlled
substances, the date received, and
names and addresses of the source of
recyclable or recoverable materials
containing controlled substances which
are recovered at each plant,

(ix) Records of the date, the controlled
substance, and the estimated quantity of
any spill or release of a controlled
substance that equals or exceeds 100
pounds; and

(x) Copies of IRS certification that the
controlled substance will be
transformed or the verification that it
will be destroyed.

(3) For each quarter, each producer of
a class | controlled substante must
provide the Administrator with a report
containing the following information:

(i) The production by company in that
quarter of each controlled substance,
specifying the quantity of any controlled
substance used in processing, resulting
in its transformation by the producer:

{il) The amount of production for use
in processes resulting in destruction of
controlled substances by the producer:

(iii) The levels of production
{expended allowances) for each
controlled substance:

(iv) The producer’s total of expended
and unexpended consumption
allowances, potential production
s!lowances, production allowances, and
authorizations to convent potential
production allowances to production
allowances, as of the end of that quarter;

(v) The quantity, the date received,
and names and eddresses of the sources
of recyclable and recoverable materials
containing the controlled substances
which are recovered;

{vi) The amount of controlled
substance sold or transferred during the
quarter 1o 8 persun other than the
producer for use in processes resuiting
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{iv]) Signature of the verifying person

(2) 1, at any time, any aspects of this
verification change, the person must
subinit a revised verification reflecting
such changes 19 the producer from

whom that person purchases controlled

(m) A~y persan who transforms or
destroys class | controlled substances
must report the names and quantities of
class | controllod substances
transformed and destroyed for each
control period within 45 days of the end

indicating that the controlled substance
Is used or recycled.

{p) Every person who imports or

exports used or recycled Broup 11, class
I centrolled substances, or class Il

controlled substances must report its
o8 nnual levei within 45 days of the end
{ the control period.

{q) Every person who transships a
controlled substance must maintain
records that indicate that the controlled
substance shipment originated in fne
country destined for another country,
and does not enter interstate commerce
with the United States.

of such control period.

{n) Every person who produces,
impons, or exports cless 11 chemicals
must report its quarterly level of
production, impaorts, and exports of
these chemicals within 435 days of the
end of each guarter.

{a) Persons who import or export used
or recycled controlled substances must
label their bill of lading or inveice

substances intended for destruction

(1) Persons who purchase class 1
contralled substances and who
suhsegquently transform such controlled
substances shall provide the producer or
imponrter with the IRS certification that
the ¢ entrolled substances are 1o be used
in processes resulting in their
transformation

Appendix A 1o Subpart A--Class 1 Controlled Substances
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Category 3. Aerosol Products
An array ' ] "re‘,'w',' nroducts use
{ | #4 ed s 88 45 aerosais 1
. e . ’ » '
a¢ a3 5. INOt all aeros
applications use controlled substance
e y \
¢ WEVE i he 188 given t W
Féprose the Ofl likely 3 fi
[ “a :
101} 5 § 1R ntr ed
substances. The product es
e
ing
Cis that &y LALD
dsied beiow EFA s
them with sppropriale

J—Farfumes
304.30~~Manicure or pedicure
preparations.

3
Shamooos

i15. 10

waving or straighten:ng
: ir lacquers
codes. They nclude coatings and siecironk
euipmant (e g J W0OLor CORURS or
saning 0 1 ce, mold
roisase agents (o.g. for production of plastic or
elastoment materinis), water and ot} rwpettant
potentially uode M5 3402), spray undercosts
potenuaily under “paints and varnishes '), spot
Vers. DrRke Cisaners, safety spravs e . Male
Ans ), animal re t i
boals ). weld wnspaction developers, freezants, gum
femovers, o o5 alarms, Ure in
SI8CTrOmC N0 DOB-SINCLIOD I apD
shoe polish, and suede protectors
¢ Adinowgh pants do pot genarally use contun
BIroLed substances. same varnisbes use CFC 113

112, mchlorethane as s nrls

paiani noise §

us (8§, for use on

and cleaning operations, whether or

not conts
of 3401

3402 20—~Preparations put up for retail

1nIng soap, other than t}

1402.19—Other preparations containing
petroleum oils or oils obtained from

parations
onsisting of mixtures containing

silicone greases or vils, as
mavy he

2710.00—Preparstions not elsewhere
specified or included, containing by
weight 70 percent or
metroleum ‘
from bituminous minerals, these oils
being the besic constituents of the

preparations

the case

- 4 1 )
3.11—Lubricants ¢
]
petroieuvm of i gl e
.

iminous minerals
preparations from the tre
taxtile materiale, leather

ions conlaining

petroleum oils or oils cbtained from

I minerals

1405-—Polishes and creams, far

1S
footwear, furniture, floars, coachwark,
elass or metal. scouring nastes end
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powders and similar preparations
excluding waxes of heading 2304

3405.10—Polishes and creams for
fuotwear or leather

3405 .20—Polishes for wooden furmiture,

flgars pr other woodwork
36—~Explosives

a8n8-—Insecticides, rodenticides,
fungicides, herbicides, anti-sprouting
products and plant-growth regulators,
disinfectants and similar products,
put up in forms or packings for retail
sale or as preparations or articles (for
example, sulphur-treated bands,
wicks and candles, and flv papers)

3808.10—Insecticides

3808, 20~—~Fungicides.

3808 30-—Herbicides, anti-sprouting
products and plant growth regulators.

3808 40—Dlsm£r:tams.

3808 90--Other insecticides, fungicides.
3804 10—Finishing agents, dye carriers
to accelerate the dyeing or fixing of

dya-stuffs and other products and
praparations (for example, dressings
and mordants) of a kind used in the
textile, paper, leather or like
industnies, nat elsewhere speciied or
included, with 4 basis of amylaceous
substances

381 4--Ormganic cumposite solvents and
thinners (not elsewhere specified or
included) and the prepared paint or
vamish removers.

3810--Silicones in primary forms.

830 +Other arms (for example, spring,
a.r r gus guns and pistols,
trunc.eons), exclucﬂng those of
heading No. 93.07. Thus, asroscl
spray cans containing tear gas may be
classified under this subheading.

0404 90—Products consisting of natural
milk constituents, whether or not
containing added sugar or other
sweetening matter, not elsewhers
specified or included.

1517.90—Edible mixtures or

reparations of animal or vegetable
ats ur oils or of fractions of different
fats or oils of this - hapter, other than
edible fats or nils or their fractions of
heading No. 15.16

2106.80-ro0d preparations not
elsewhere specified or included.

Category 4. Portable Fire Extinguishers

Heading/Subheoding and Article

Description

#424-—Mechanical appliances {(whether
or nut hand operated) for projecting,
dispersing, or spraying liquids or
powders, fire extinguishers whether
or not charged, spray guns and similar
appliances; steam or sand blasting
machines and similar jet projecting
machines. <

8424 .10—Fire extinguishers, whether or
not charged.

Category 5. Insulation Boards, Panels
and Pipe Covers

These goods have to be classified
according to their composition and
presentation. For example, if the
insulation materials are made of
polvurethane, polyst;Tene, polyolefin
and plienolic plastics, then they may be
classified Chapter 39, for “Plastics and
articles thersof”. The #xact description
of the products at issue is necessary
before a classification can be given.s

Heading/Subheading and Article
Description

2917.21 to 3917 39—Tubes, pipes and
hoses of plasucs.

3920.10 1o 3920.99—Plates, sheets, film,
foil and strip made of plastics,
noncellular and not reinforced,
laminated, supported or similarly
combine with other materials.

3921.11 to 3921 90—Other plates,
sheets, film, foil and strip, made of
plastics.

3925 90-—Builders’ ware made of
plastics, not elsewhere specified or
included,

3926 80—Articles made of plastics, not
elsewhere specified or included.

Category 6. Pre-Polymers

According to the Explanatory Notes to
the Harmonized Commodity Description
and Coding System, “prepolymers ere

products which are characterized by
some repetition of monomer units
although they may contain unreacted
monomers. Prepoiymers are not
normally used as such but are intended
to be transformed into higher molecular
weight polymers by further
polymerization. Therefore the term does
not cover finished products, such as di-
isobutylenes or mixed polysthylens
glycols with very low molecular weight.
Exampies are epoxides based with
epichlorohydrin, and polymeric
isocyanates.”

Heading/Subheading and Article
Description

2901—Pre-polymers based on ethylene
(in primary forms).

3902~Pre-polymers based on propylene
or other olefins (in primary lorms).

3903, 3907, 3909—Pre-polymers based
on styrene {in primary forms),
epoxide and phenols.

Appendix E to Subpart A—Article 5
Parties

Algeria, Antigua and Barbuda,
Argentina, Bahrain, Bangladesh,
Barbados, Benin, Botswana, Brazil,
Burkina Faso, Cameroon, Central
African Republic, Chile, Chins, Costa
Rica, Cote Ivoire, Croatia, Cuba, Cyprus,
Dominica, Dominican Republic.
Ecuador, Egypt. El Salvador, Fiji,
Gambia, Ghana, Grenada, Guatemala,
Guinea, India, Indonesia, Iran, Jamaica,
Jordan, Kenya, Kiribati, Lebanon, Libya,
Malawi, Malasia, Maldives, Marshall
Islands, Mauritius, Mexico, Namibia,
Nicaragua, Niger, Nigeria, Pakistan,
Panama, Papua New Guinea, Paraguay,
Peru, Philippines, Romania, Saint Kitts
and Nevis, Samoa, ‘Senodgll. Seychelles,
Slovenia, Sri Lanka, Sudan, Swaziland,
Syrian Arab Republic, Tanzania,
Theiland, Togo, Trinidad and Tobago.
Tunisia, Turkey, Tuvalu, Uganda,
Uruguay, Venezuela, Zambia,
Zimbabwe.

Appendix F to Subpart A—Listing of Ozone Depleting Chemicals

Controlled substance ooP AT L CLP BLP
A Class | Y Group |
CRTY =TrchioroNUOTOMEINENE [CFC=11) ... it iinsissasonsheionsson s ssssssasiss 10 60.0 10 0.00
CF;CY ~Dichiorodifivoromethans (CFC-12) T e 10 1200 16 0.00
CoF sCA-Trichiorotifuorosthan® (CRC=113) ... i emisrsmisisssiaias 0B 800 111 0.00
CiF C1-DichiototetrBNucrosthan® (CFO=3T4) ... . cwiimmmmrsmitrmmieimer v siese 10 200.00 18 0.00
CiF +~C1Monochiorapentafivoroethane (CFC-115) ..o 06 4000 20 000
All isomers of the above chemicals [reserved)
2 Group il
CF; C18r-Bromochiorodifiuoromethane (Halon-1211) . = 30 2 006 RE )

# This category may inc!ide insulating board for
bu:lding panels and windows and doors. It aiso
includes rigid appliance insulation for pipes. tacks,
trucka, traliers, contxiners, s cars & ships

rafrigeruiors, frewzers, beverage vending machin:
bulk beversge dispensers. water coolers au.  daters
and i) machines.
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Controlied substance ooP AT L CLP BLP

CHEC1.~(HCFC-121) . (res | 086 0.01 £.00
CoHF C1-iHOFC-122) [res ] 14 002 0.00
CHE A pd{HOFC-122) 002 16 0016 0.00
C MF CI~{HCFC-124) . 002 66 0.04 0.00
C:HFC1y~(HCFC~131) [res | 40 006 000
CiH F C1:~HCFC-1320) res) 4z 005 000
C:HF(C1—{HCFC-1233a) [res | 48 003 000
CHFC1~(HOFC-14818) 012 10.0 010 000
CHF,Cr—HOFC-1420) £.06 191 014 000
CiHFC14~{HCFC-221) [reserved] | ... ... 000
CyHF C1s~(HOCFC-222} . {resarved) ! 0.00
CiHF,C1~{HMCFC~-223) . [reserved] o .00
CyHF.C14-{HCFC-224) .. reserved] | . } c00
CyHF,C1,-(HCFC-225¢a) {rés ] 1.5 o.01 000

{HCFC-225Ch) [res | 51 0ca 000
CHFCI-{HCFC-226) .. [reserved) | ........... 000
C M FC1~{MCFC-231) {reserved| 000
C M F,C1~MCFC-232) ... PORBIIIE ] < risnmrrrmpsivons [ smesnssvomennmien 0.00
CoHiF Oy HOFC-R3B) ..ot vimemcsinins [reserved] 0.00
C M FC1 ~{HTFC-234) S T W [rosorved] | ... | s i 0.00
CiHFC1(HCFC-235) ... FIREPROS PPl PR [reserved) 000
C.H|FC“"(’€F°~2“) oS e N e o MO AR RSS9 20 4 S S NSNS St S E k65 e e s e rok Raad If.“m} 0.00
CaHF O o {MORCRUR) o isniisborrssonsinmmresincsnmt bhbret shisars TOBIVRA] | iviivisimnsin | camussiisspinmsenss 0.00
CoHyF iC1{ROFC-243) oo [rasarved) 0.00
CHICAI{NOPC248) ... cooorasenisesssacsonsosbensfasnssessssosssbantiondysnsttbsnsbassnsaines 0.00
CiMFC g HOFC-251) 1o e oot omsrsmestesssrsssoes st oo 6.00
CiHF O p(HCFC-252) ... [resarved) 0.00
CiHF\CI~(HCFC-253) ... [resemnved] | . | i 0.00
CHFC1r(HCFC-281) .. [reserved) 0.00
CoHyF :C1-{HCFC-262) . [reserved) 000
CiHFC1-(MCFC~271) B [ bRt etnad (00 ) SRR [ S—— 000

All isomaers of the above chemicals [reserved)

{FR Doc. 93-26€86 Filed 12-3-94; 429 pm]
BILLING CODE 8560 609
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Commrn on Enoyz md Comme
Wasimgran, PC 2050110

October 21, 1992

e Honoradle James D. Watkins,
Adzmiral, USK, Retired

Secretary of Energy

Departzent ¢f Energy

Forreszal Building

100C Independance Avenue, S.W.

washington, 2.€. 20585

Dear Admiral W exins:

As yoU are wvell avare, URENCO 1

‘ £ ermational ursniunm
enrishzent ConsSrsiuxm thnat proposas te Bul

-t

3

t
d and cperate a
compersial centrifuge uraniil enrich T cility in the United

ctates. Pursuant To 1is responsicilities under Rules X and XI ef
+ne Rules cf the U.S5. House ¢f Representatives, the Subcomnittee

L

en Oversight and Investigations has been con ueTing for scme tize

an inguiry relative To the Departw=ent ¢f Energy’'s (DCE) reported
detsrzination that it will be permissible to eransfer Restricted
nata %o URENCO without 3 bilateral agreement authorizing such
cransfar. The Subcammiztae if Benitoring compliance with the
Ateric Emergy Act and attempting TO 288888 whether URENCO's
imyolvexent with the propesed enrisiment facility presents 2
problez fre= she standpeint of ratiznal security and nuclear
roliferaticn.

et

on January 24, 1992, the Subcomzittee c=at? was priefed, at
zy reguest, on the URENGS issus. The briefing was conducted by
Gecrge L. McFacden, sr., Direcuer of the Oflice ef Security
Afgairs, and Mark Schrceder, Deputy General Counsel foT Energy
Rescurces and Legislation. Other DOE orficials 2lso
sarticipated. Mr. Schroeder was added to the briefing teaz
specificaily Becausse ehe Subcommittee staff had made it piain to
che Departzent that the subconmittee was particularly concerned
about the Legal lssues the UVRINCC matier raised. The ;nf@raatzcn
suppliec at this prigfing wae, Like all information supplied to
Federal investigators in erna cousse of an official Linguiry.
sup-ect te the responsibilities ané penalties of Title 18 of
Ine U.§. Code.
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The Honorab.e Jamas o intxire
m;:.l. LUSHN, Ratired

october 1. %92

Page 2

whoee very exigtence it rad praviously denied. Moreover, the
Acting Genarsl faunsel’s tramsaittal letter izpliciss
acknowledgas tnat tne LOZ transmittal was prowpted DY zhe State
pepartzent’'s actions and adzlits, 20 sriking contradicticn to
Mr., Bohroedar's gratements At the January 24 meeting, that DOE
nae indeed preparad legal analyses.

"7 have beern advisad Tthat, im its May 4, 1992 response
[ehe letter was actually dated May 1] TC your reguest
of February 1%, 1992, +he Departaent ¢ state has
provided the gurcompittee scme docunents that include
reference to preliminary dra®es of legesl analyses
prepared in this efflge. ~-gs@ Bmaterials were
preparsd sarly in the process whereby this Departuent
and the Dapartment of 5tate congidered legal
guestions ... TRhiS sf%i-e d14 prepare adralts of
saterisl through which 1T veigned certa.n of tne
prelizinary legal analys-s prepared in tne Departnent
cf State."

Unfzyrsunataly, the Acting General coumsel fal.s TO expliain
why the analyses were nct reviously previded To tne Subconzittee

wr why tha Deputy ceneral Counsel for Inergy Ressurces and
Legisiation, i.8., WF. Schrseder, unwruthiully told Subcommities
gralff that such aralyses Si2 net axist.

Thig omissicn LS particularly voublesome Given that review
of the docusents indlcates that Mr. Schroeder Was personally
invelved in the creation of seme cf taem, For examp.e, 3 COFY ©Ff
a pezorardus cn the supiect, "Legal Reguirenents ¢or Access BY
URENCC, ltd., =9 operating Data renerataed by the Leouisiana Energy
Services Uranius Enrichmen= Flant", was transmitted Irom

wnm_ Schroeder, ce=10", to Chuck cleszyckli en 3anuary 24, 1850,
The transmittal included 2 handwritten cemment (That appears to
pe signed "MCS") which specifles that "in additien %o the t.rst
Holifield refarence (eme one a2t P 1 ef Comnmittes Report), therse
are three cther page reforercss | nlighted in red [on’

pages 9% & 13y, which wa need.”

.h P

-
-

B
s

A diflezrens version of a mamorandum on the sane legal
subject 1S ateachecd To 2 s-amemittal note sated January 15, 1993
f:ci n¥srh C. gchroeder, ge-10", To EFiC Tygs, Mare Tohnstan, Tom
Toad, and chmuck oleszyckl, whick includes enq remarks .
"Re: Urence Restricted Data" and "Let =a have your comments, if
any, on the attachec.”

Yot another decuzant, & ncte for "Mark scnroeder” f{rom
Deputy Ceneral Counsel Fygi. d;tgd January &, 1991, Coonsists ot
seven TYpeS pages ©f veary gpecifaic and detailed comments and
advice orn 0 "Draft Uranco opinion.” tn %his cezorandums,
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~ne Honorab.e Jamas L. Watkins,
Adziral, USN, Pet.red

Dcrober 21, 1952

Page 4

Mr. Fygi sugqgests gpecific sentences I¢ insert or celete,
racozzends the addivisn of cersgin re=ial in foownctes, frets
cnat "the rsader doas not see the plain words of saction 144
urtil he or she resaches page g, " aiscusees The merits cf some of
whe censentions advanced, advises that the use of adjectives be
pared rack, and, generally, =akes manifest that he hae gone over
the manuscript with a fine tomen comk s advisa and guide

Mr. Schroeder.

Review of the DOE and state Deparizent docuzents establishes
that the OCE lagal analysas vere sranszitted to the State
Departaent and reviewed by STate Department personnal.

Tinally, documenss obfta
strong reason to belleve tha
all th 4

ed by the Subcocmmitlee establish
«mg DOE has no%, eVen now, produced
>~

ne sevelspmant of the URENCO legal

3
-
-

-

ne AoCumants re.eVant T

et

i
n
0N

1 n ¥
o .
0O ®w

ier nas proffered to staff,

In recent weeks nroe
| meeting on another matter, the clai=
o

durirg a Septembelr

m -~
9%

rhat his January 24 atisns were "misconstrued.” At a
gacond unre.ated wee ctober 2, 1992, the Minerity Counsel
invaited Mr. gchrosader to explain 1in vhat way he had been
"pigconstrued”. MI. Schroeder replied, "I think that was
clarified in The correspondance.” The correspendence that the
subcemmittes has recaived from the Departizent provides no
explanaticn whatssever. umder the circumstances, these
explanations are waclly inadeguate.

ML I

[

- am aiso troudbled by how regcert revelasisns D2y bear on the
c=rrespondence which you and I exchanmged subsequent to the
sanuary 24 meating im which Subccmnittee gtaff were misinformed
exatr the DCE had prepared nco legal analyses relative to the

ENCO issue. You vill recall That I wrete you on February 6,
1992, shortliy after the meeting, exXpressing my sSurerise

cencern that the Departrment vould reach an interpretation on an
important issue under the Atcmic Enmergy Act ‘without‘glfermal
legal epinion or any decisional memoranda.” You rgp;;cd that you
vere "wholly satisfied" that the Dapartment 1s nfaithiully
serving the objectives of the Atomic Energy Act." You also
assertad that even “eo suggest that such 2 formallilty iu.rqqulrod
e repatriate information already well-known te thme recipient
gtrikes me A8 illegical, if neot absurd.” At the sanme time, you
deciinagd t2 provide a chronolegy of 2he DOE’s dezisicnzaking
regarding URENCS on the grounds that it vig now possibla to
reconstruct with any confidence ... tha events ...."

c



The Honeorable Jases C. watkirs,
Admiral, USN, Retired

october 21, 1992

Page 5

Needless T2 say, the racent turm of events can

only cause me
the greatest poesible concern. Accordingly, L reguest tnat yeou
respond tully and erughtully en tha foLlowing guest.ions and
reguests ror infzarmaticon.

(1) Please explain how, Wiy, ard 3% whoss initiative or
direction Deputy Senerel counsel Schroeder nisinforned
the staff that ne isegal analyses existed when, guite
spviously, they did.

(2) With whom did Mx. tenroeder meet or talk in
preparacion for his prigfing of Subcomnitiee stafi?

(3) wWas Deputy Ceneral Counsel Fygi aware cf the paan %o
piginforn Suk-ommittee staff That no writhen legal
anslyses ex.sted’

(4) Plemsa List the namas a=d Job tizles cf all persons
involved in researching and drafting the legal
ana.yses.

(8) Viease .ist she mames and job titles ecf

e

all persons

who reviewvesd the legal amalysas.

(6) As == each lejal analysis, please state whether the
Deputy General Counsel for tnergy Resources &and
Legislation (a) assisted in 1its preparation,

(p) roviewsd it, (&) sav v, mr (d) was infeormed &% O
its existence.

(7) Please explain why and by woem General McFadden was
miginformed that no documents were available for Nis
reviev.

(8) Pleass state precisel.y when you wecame aware of Ihe
existence of the documents. were you aware of their
existerce at the time of your letters to me? If you

ware, had you rsad the aralyses at the time of your
letters to me? IS ttera any aspect of the
bcpa::nonz's aspertiors ts the supcommittes that you
vould like tc revise or -orrect in light of the
nov=-scknowliedged existence a* these documents? For
exampls, €O You gtill believe that even vt suggast"
the rneed for the legal cormality 1% willogizal, if neot
apgurd™”?

(8) What procedures deses =he Department rave in place to
ensure that information suppiied %o Congressiondl
commitiees 1S cruthful or ascuvaste? What in!ergltlcn

is supplied =9 Departmental exployees and stflicials



The Honorable Jazes . Watkins,
Admirsl, USN, Ret.red
Oetober 21, 1992

pPage &
pazticipating ir Congrassicnal briefings relative to
their legal 4uty to provide sruthiuvl infermation?
What {mprovenrents are contamplated TC ensure that an
incident puch as This does not recur?
(10)

What directism ars you supplying S2 vhe Inspector
Gereral in regards T2 this matter?

In aadivion, please review carefully Yyour recsrds for any
and all items eentaining, digcussing ©r in any way relating to
the URENCC legal analys.s and the communication of Shis
informaticn te the State Department. FPlease inslude these
documpents vith your response, whish will be appreciated and
expected By the close of pusiness. Friday, Nevember &, 1994.

_ The Subcommittee szaf? will be contacting the DCE to request
interviews with DOE persenrnel 1in connection with this inguiry.
Yyour cosperaticnm in this regarc will be greatly appreciated.

I you have any guesi.ons abous this matter, please contact
gubcommittee investigators Jaffrey C. Crater Or Jeffray L. Hodges
at 228-836%5, or Subcomzittee Counsel Janine A. Jaruzelski at

225-4441.

Jehn ©. Dingell :L

Chairman
Subcomzittes CON
Oversignt and Investigations

ce: The Hondrable Thomas J. Bliley, Jr.
Ranking Republican Member ‘
subcommittes on Oversight and Investigations

The Honerable Lawrance S. Tag.leburger
Acting Secretary of State
Departzent of State

The Honerable Ivan gellin
chairzan
Nuclear Reguliatory Comnizsicn

The Honorable John C. Layten
Inapector Ceneral
Departnent of Energy



:5’ UNITED STATES
.y : NUCLEAR REGULATORY COMMISSION -“
— £ WASHINGTON, D. C. 20855 f
: . Attachment™
'.'..J> September 22, 1992

Docket No: 70-3070

Louisiana Energy Services, L.P.
ATIN: W. Howard Arnold

President
2121 K Street, N.W.
Suite B50

Washingten, DC 20037
Gentlemen:

Since disposition of depleted uranium (DU) tails is an important
decommissioning licensing issue for the proposed Claiborne Enrichment Center,
the Nuclear Regulatory Commission performed an assessment of the issues
involved. Our evaluation assumes that the bulk of DU tails will eventually be
disposed of as a waste. We examined the acceptability of disposal of the LES
enrichment plant tails, as depleted UF,, in a licensed 10 CFR Part 61 disposal
facility as suggested by LES's "Depleted Uranium Hexaflucride Management
Study." We have completed our review of this proposal. Based on our
analysis, we have reached the following conclusions.

The preferred chemical form for final disposition of the DU tails is U0
regardless of U-235 concentration. Even if stored tails were later further
processed and depleted of U-235, the bulk of DU tails must still be disposed
of. Compared with UF,, U0, is the more stable physicochemical form and the
more compatible, as regards to safety, with long-term disposition of tails.
Conversion of the DUF, to DUF, for fina)l disposition is not acceptable because
its physicochemical, 1ong«term stability iz incompatible with final disposal
under 10 CFR Part 61.

The Environmental Impact Statement (EIS) supporting 10 CFR Part 61 did not
contemplate large volumes of DU tails. Our analysis, using methodology
similar to that used for the Part 61 tiS, concludes that near-surface disposal
of such large quantities of DU tails is not appropriate, both because of its
potential radiological impact and its chemical toxicity. However, other
disposal alternatives under 10 CFR Part 61 may be viable; e.g., deep mine
disposal. Therefore, disposal options, other than near-surface disposal, must
be considered for the DU tails. Disposal options must be accompanied with
supporting analyses. The analyses should include funding provisions for
storage, tails conversion to the oxide form, final disposition and, if

ap icable, trancportation costs.

Your analys s should also consider an appropriate schedule for conversion and
disposal. Since you are proposing to start proouction in phases, which may
take several years, the conversion of DUF, to DU,0,, or other suitable waste
form, should start 10 to 15 years after initiating production, or after
generating 80,000 tons of tails, whichever is reached first.



Sadas W S—

W. Howard Arnold -2~

In summary, demonstration of viable means of DU tails ultimate disposition and
provision for financial assurance are needed. It is recognized that the total
volume of waste to be generated for the LES Claiborne Enrichment Center is
part of a much larger national inventory. Therefore, LES DU tails disposition
may be addressed as part of the national inventory disposal scheme.

We would be pleased to discuss these matters further with you after you have
considered them. If you have any guestions, please contact Dr. Lidia A.
Roche’ at (301) 504-2695.

Sincerely,

~
/

] v 4
,L/ e
Vi Ay = F fr
Aohn ‘W.N. Hickey, Chief

Fuel Cycle Safety Branch
Division of Industrial and
Medical Safety
Office of Nuclear Material Safety
and Safeguards

cc: Attached list

-



ATTACHED LIST

Or. W. Howard Arnold
President

Louisiana Energy Services
2121 K Street, NW

Suite 850

Washington, DC 20037

Mr. Peter G. LeRoy
Licensing Manager
Louisiana Energy Services

c/o Duke Engineering & Services, Inc

P.0. Box 1004
Charlotte, NC 28201-1004

Mr. J. Michael McGarry, 1II
Winston & Strawn

1400 L Street, NW
washington, DC 20005

Mr. Ronald L. Wascom
Deputy Assistant Secretary
Office of Air Quality and
Radiation Protection
Louisiana Dept. of Enviro~. Qua'ity
P.0. Box 82135
Baton Rouge, LA 70884-2135

Ms. Diane Curran

Harmon, Curran, Gallacher, &
Spielberg

2701 S Street, NW Suite 430

Washington, DC 2009-1125

Natalie M. Walker, Esq.

Sierra Club Legal Defense Fund, Inc.

400 Magazine Street, Suite 40]
New Orleans, LA 70130

Mr. Michael Mariotte

Executive Director

Nuclear Information and
Resource Service

1424 16th Street, NW

Suite 601

Washington, DC 20036

Administrative Judge

Richard F. Cole

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, DC 20555

Administrative Judge

Frederick J. Shon

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, DC 20555

Office of Commission Appellate
Adjudication

U.S. Nuclear Regulatory Commission

Washington, DC 20555

Morton B. Margulies, Chairman
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, DC 20555



