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RESPONSE OF ONCOLOGY SERVICES CORPORATION TO
NRC STAFF MOTION FPOR EXTENSION OF TIME IN
WHICH TO FILE SPECIFIC OBJECTIONS TO THE
PRODUCTION OF CERTAIN DOCUMENTS

INTRODUCTION

Oncology Services Corporation ("0SC"), by and through
its counsel Heed Smith Shaw & McClay, hereby responds, pursuant to
10 C.F.R. §2.730, to the staff's Mation for Extension of Time and
respectfully submits the grounds upon which it withheld its
consent to that molLion,

BACKGROUND

By Memcrandum and Order (Establishing Administrative
Directives and Scheduling Prehearing Conference) dated December
17, 1993 the Atomic Safety and Licensing Board {(the "Board") |
indicated that the latest of three consecutively granted Staff |
discovery stay reguests had expired and ordered that discovery |
shoulid proceed. That December 17, 1993 Memorandum and Order
additionally set January 26, 1994 as the date for a prehearing
conference at which, among other matters, the Board will consider

discovery issues. On December 27, 1993 tne Staff served its
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Interrogatories And Request For Production Of Documents And
Admissions (the "Staff Discovery Requests”) on QSC,

On January 3,

1994, OSC served the Staff with certain discovery requests, inter |

alia, requests for production of wiltness transcripts and

interviews which OSC belicves are Crucial to its detense in this
proceeding.

On January 4, 1994, 0OSC moved the Board

for a protective orde: staying al.l responses by QOSC to the Staff's
Discovery Requests until following such time as (1) a discovery
management order and timetable can be developed at the forthcoming
prehearing conterence in this proceeding scheduled for January 26,
1994, (1i) the Staff makes available certain witness transcripts
and other discoverable material which it is presently withholding,
and (1ii) O8C has a reasonable oppertunity to review the same. The
Statf responded to OSC's Motion for a Protective Order on January
7, 1994 indicating that while it objected Lo the motion, it did

not object to the staying of discovery responses until after the
January 26, 1994 prehearing conterence.

In a January 10, 1994 Order (Postponing Discovery
Responses Pending Frehearing Conterence) (the “"January 10, 1994 |
Ordecr"” ), the Board suspended the deadlines tor both parties to |
respond to the pending discovery requests., However, the Board did
order that the Staff file any oblecrions or a motion for a

protective order celating OSC's January 3, 1994 discovery reguests
by January 14, 1994,
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DISCUSSION

Rather than include a request four additional time in its
filing due January 14, 1994, the Staff filed a separate Motion For
An Extension Of Time To File Specific Objections Te The Production
Of Certain Documents ("Staff Motion"), OSC understands the
Staff's filing of a separate motion in this tegard arises out of
Staff's concern that it not offend the Board by moving £or the
extension of time with respect to objections Staff may have to the
production of specific documents on the same date that Staff
understands those specific objections to be due.

With cincere deference to Staff's concern, 08C
noretheless submits the Staff Motion 18 a totally unnecessary
pleading. The Board's January 10, 1994 Order provided that Statf
could on January 14, 1994, file a “"request for a protective order”
relative to OBC's discovery requests, I14. Therefore, the Board's
January 10, 1994 Order already provides a4 mechanism for the Staff
to request a reasonable period of time within which to review, and
respond cor object to OSC's reguests for production., In addition
to its being unnecessary, OSC also objects to the Staff Mction
since it imposes a more limited time for response from OSC than
envisioned under the Order.

Having said that, OSC audds that it has no intention of
attempting to unreasonably assecrt discovery demands against Staff;
to the extent, as 3taff asse:rts, it is "unable to review each
document in order to determine .ty responsiveness to a Licensee's
request, determine whether an ob jection to production would be
appropriate, and then make suchi vbjection within the time set by
the Board in its Order," Staff Motiocs at 3, OSC has no

categorical objection to an extensjon of time. On the other hand,
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however, OSC has concerns that militate against (ts unqualified
consent to the Staff Motion and wishes to take th.s opportunity to
set those congerns before tne Board.

As a threshold matter, USC .s sensitive to the
continuing denial of its access to documents that it believed it
was entitled to and has attempted to procure since the beginning
of this proceeding.

That sensitivity is especially great since Staff does
not propose a date certain fur the time in which it can propound
its specific objections. In its motion, Staff indicates that a
‘preliminary review" of the "other NRC documents" in question has
been conducted. I1d. Yet Staff does not even suggest an estimate,
based on that “preliminary review," of the length of extension of
time needed. Given that it is the Staff, rather than the Board or
08C who has conducted the “preliminary review" of these documents,
the failure of Staff to provide any guidance as to how much time
Staff reasonably needs was fatal to Staff's atctempt to procure
OSC'a consent and should Le fatal .o the motion before this Board.
At present, this Board has no basis, other than conjecture, to
schedule an extension; by definition such extension cannot be
reasonable,

O8C'z concerns are underscored because Staff's request
for an unquantified amount of time comes from a discovery period
whose length is not known to OSC. OSC has concerns that allowance
of too great a proportion of tne discovery period allotted to
Staff's formulation and statement of objections will stint, to
O8C'c disadvaentage, the pericd for resolution of any dispute
regarding those objections, and subseguent depositions and other
discovery by OSC following production of the documents. These
concerns also militated against QSC's consent to the motion.
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Stated differently, to the extent Staff can reasonably
estimate, prior to this DBoard's tuling on its motion, the time it
will require with respect to tne production of documents, it
should be expected to do so, to enable cttie Board both to make a
teasonable ruling and to ser a fair discovery Limetable at the
pPrehearing confereace. In the absence of such further
quantification, Staff's motion should not be granted.

CONCLUSION

For the reasons set forth above 0SC respeccfully
requests Lhat the Board not grant the Staff's present Motion for
an Extension of Time.

Respectfully submitted,

hid ..
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

IN THE MATTER OF: No. 37-28540-01
Docket No. 30~31765-EA
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BY~PRODUCT MATERIAL LICENSE

CERTIFICATE OF SERVICE

I HEREBY CERTIIY that a true and correct COpPY of the

within was furnished to the following this 13th day of January,
1994:

G. Paul Bollwerk, III, Chairman Dr. Peter 5, Lam
Administrative Judge Administrative Judge
Atomic Safety & Licensing Board Atomic Safety & Licensing
U.8. Nuclear Regulatory Commission Board
washington, D.C. 2055% U.5. Nuclear Regulatory
Commigsion
Wwashington, D.C. 20855
Dr. Charles N. Kelbe: Adjudicatory rFile (2)
Administrative Judge U.8. Nuclear Regulatory
Atomic Safety & Licensing Board commission

U.8. Nuclear Requlatory Commission washington, D.C. 20555
Washingten, D.C. 20555

Marian L. Zobler Qffice of the Secretary (2)
Michael H. Finkelstein U.S5. Nuclear Regulatory
U.S5. Nuclear Regulatory Cummission commission

Otfice of General Counsel Washington, D.C. 20555
washington, D.C. 20555 ATTN: Docketing & Service
By Mail and By FAX Section

Atomic Safety ¢ L.icensing Board Qffice of Commission

Panel (1) Appellate Adjudication (1)
U.S.Nuclear Regulatery Commission U«S5. Nuclear Requlatory
Washington, D.C. 205%% Commission

Washington, D.C. 205%5%
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