
4

' *

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION-

'

"Or''c EDPATOMIC SAFETY AND LICENSING BOARD
US NA ALJ

Before Administrative Law Judge
JM1 11 594

Morton S. Margulies

Doc Number dif)

.

In the Matter of Docket No. 93-01-PF.

LLOYD P. ZERR ASLEP NO. 93-673-01-PF-

DE_FEILDANT ' S CLOSING BRIE _F_E

Lloyd P "arr by h:2 attorney Timothy 2. Clarke. Esq.,

zerpectfull; . quert: 'h:: Honcrit! '?:urt to tiemic: thi: :::e,

r in '- h e 21'Irnat ce enter finding f:r the defendant on all*

count , :nd fer reacen: :.:tre :: '::1 a:

1. Defendant renews his Pretrial Motion that this

proceeding :: a viciati:n of hi :cnctituticnal privilege against

being twice prosecuted for the same alleged offenses, in

violation of the Conetttuti:n :f the 'nited States, and specific
prevision: concerning Ocuble ??opardy and Due ? recess.

2. The ' :tir.cr- :f 'he invert: gator in 'h:2 matter,

Ronald Field:, cupport: the po itien of the Defendant that thi

action ic identical to the Criminal Action, which was fully
prorecuted by the Unit:d State: Attorney, and resulted in
dirmiscal of the action consistent with a Plea Agreement

involving Pretrial Diversion .

2. The Defendant renews his request to dicmir: the action
on the baci that the legislative intent for the statute is i
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Elearly stated that this section i:-intended to be applicable,.
,.

:heb no criminal proceeding takes place. Legislative intent i;

clear that the Jeason f ar ' he reation of thi: :tatute-was the

.inshility cr unwi.llingners :: cr:minall, prececute there charges

and that. theref:re thi :ivil ':emedy was made available az an

alternative. There is no reasen for rumulative action when the

criminal proceeding uent forward with full restitution of an

agreed upon amount.

4. The evidence in this care i: . clear' that - 'here~was no
intent to defraud anycne Mr. Zerr var .ever advised of'any.

Trevi; ion: concernin; 'rnve! Jegulation; for long term travel,

when h:2 only rrier t ravel nyerienca had 'een chcrt " arm travel
arrangements. Thir fullure on the part 7;f the 7overnment to have-

preven that he ar riven any Snouledge whatsoever concerning

long term travel arrangementc 1: fatal to the Government's case-

and requires a finding in favor cf Lleyd Zerr. '

5. Simply by indicating that the regulaticns are a matter

of record is an insufficient basis for proving. knowledge. The ;

!
.

travel office witnesces were unable to provide. quick recitation l,
1

of the meaning cf language on questionc f either direct er cross 1
i

examination. Additionally, the testimony cf Mr. Herdt, Mr Zerr's
,

supervisor, was that the travel regulation were 20 confusing !

' that he simply cubmitted his vouchers with everything which he i
1

had and left it to the travel department to figure out what was

the apprcpriate amount of reimbursement.
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. denied any intent.to defraud
. .

.

1. Lloyd 2 err specificall-/,.-
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vidence that:0eser that !!r. 2 err ever received the notice from

Mort: :oncerning the ult: .onth cent 21 rrangement. The only

h.w . . _ . ~a. a .. e.- . . - ..- . a 4 c.. w..s.... no,a, ...a. ,...,4.- .. ,a.- 5-- ...~s._..,... n . . - -.. ~ ..;

i

w .. .t . ., ,. 3 . . , . . . a m. y , . u. + 8. e ..a d4 .. , , 4 .a , ; - s. , .. m. . .. w,_ ,,
....y. .m. . . .~ s . .. .. .. . . . . .. -

knowledge of the mul ti -month rental' agreement. Mr. Zerr's
.

testimony and the evidence of the charge bill; support:-the fact ;

that he made payments in ;:neral amount: to the e.xtent of his

ability and.he testified that he did not review the charge bills.
.

There is no evidence of any intent to defraud uith respect ~to the

3ert; rental agreement en the multi-month rental.

2. Further with recrect to the Hert: rental arrangement, e

the vehicle was less costly in Atlanta for : hetter quality .;

vehi cl e . The vehicle was the ene delivered by Herte, not the one
,

chocen by !!r . 2 err. The vehicle which he used was consistent

with Government Travel Regulations and the cost of that vehicle

was appropriate.
.
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3. '!r . '' err was, without :ny training cr ' background.
..

';n c W i edg e uhatcoevers ;ent an thi: acci gnmen t. with the
,

,

under:tandin'g that he would have two ceparate divisional-.

'e p:nr:hilit:.es. One di/:.: enal raspcncibl.ity Ocncerned Region
. )4-

2. The other concerned the Hatch Plant. :ie simply cubmitted his
4

'

bil'.ing is he was directed to do and left t to the travel office
:
.

ind supervising officitl: t: Opportion ihe payment:. There.was'
- ?.

i

no hilure te li::11:e :.nd all items were presented consistent
,

! uitb the minimal direct::n: Nhi :P Mr. : err 5. a d on travel and'uork *

,

heure.'Also, : t is important to cte ' hat his work time and-
u. .r , . . , i 3$.3

.
,

. ,.,.,,a. . . , ...,.3.,.
..s~. .,.,t.. u

. . . . . . . ....-..u.- -. u .. ~ '.1 d t u' c*.. n .6 .. . ..
.

zight ': . ely .: n 'he approval 1 .a indication of appropriata.

.-.,.:..._....,
u. 2 u. a ...a em.....

. ..

. . a. s. e. _...... 2_ . .dw. . . e - 4 u . . .wneyc
,. o . u . .. a ... - m. u . .A

came cupstvin r: cannot ; ; u '_ e u:ed :: questien what Mr. : err did
!

, after they directly and impliedly told him that he-was doing ,

teverything. crrect.
.

t10. With respect to personal prperty items, Mr. ':: err is >

e

t

re ponsible only for trying to save the Government money. When

the rental arrangement wer< not T.3 d e in advance as they were
,

i - uupposed to be made, Mr. Cerr had to set about renting pots, 1i
J

pans, linens and household articles. The rate at which those|-

were to be rented wa: o astronomical that it generated a call to, '

the travel office. He received advice at the travel office. As
the travel office uitnesses have testified, anyone answering the i;

; i

phone gives advice. There was no reason. years ago for anyone,

,

1

..:.

such as Mr. Cerr, to write ~ down and confirm the advice. He
.,

4

!
1

A

. :

.

e

i

j
4

a

.

'

wqw.--m.-e-.,-e----.pv.,,.,,,,ww-,wvar e- wi-e.rw===w*2e---- ~.---.ee-----------*-m - - , * .e+--.--.+--.m- + e-+- + - - - .---*------r =---*-+----'-----e-- <---=-*+'.4



. . ~ . - . - - . - . . . . .. - . ~. - -

',

.

. .

simply called the responsible agency and followed their,

di r e'c t i v es . -He did exactly *: hat Mr. Herdt does about kravel. He ,

followed that advice and ' paid for the pote and pans. :preading

'he rd t Dut over a per:;d :f months. 30 cne raid anything when

he cubmitted the voucher:. 'hoy. were apprcved by >very persen

within the level cf re pensibility.
,

.0

11. The nert ' i ,a '* '.ad 2 :imilar ' ircumet:nce it-
-

:

appeared with the furniture. The monthly furniture rental was

ridiculeus and the 'urni:1;e us :1:c :f Icw grade. Cince the . ;

: ort of the furniture ra: t- he apporti:ned ver : peri:d of-
'

timt, and 'e-aura -f . ' : c :e -f "3 : t. "r. Zer: rurchc:cd:. .

the items and spread the :c:t ;ut 1:ing :t:ctl; what. he had i
i

previoucly done "ith the rot:' :nd pan: and ah t had been

previously approved by the Government for the pots and pans'. 'His. ;

knowledge was only to the effect that this was appropriate. He

submitted the it'em for pots and pan in that. fashion previousl'y-

and thic var approved. Doing the came thing for the furniture i

only made sense. Addit ;nally, the Government spent no money

whatsoever.on furniture. There were ao falce claims made with
respect to furniture because there wac nothing false' about them.

There was no payment made with respect to furniture at all.
12. Housing in Vidalia, Georgia was scarce at-the time when

Mr. Zerr was sent there for NRC purposes. He obtained housit.g1
-

;

. without the assistance of any Government officials. He persuaded

a realtor to allow him to. occupy a house which was for sale.
1
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Because of that. in additicn to the ;2 gular :tandard rent he was,

.
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;ccl. Thi: nas the :nly- place available.ct.all Mr. 2 err

< at .. ,, . . . . , . , e.c - . %. . . u +_l . . . . . . . . .
. ., n_, . 1. i . .

... ...,
.,,4 v. 1..a.< .s ... . . _ u.. . . ..

'l

s. 4 5,. . . a. ..,,.,,.e.,.,i.,. c. o r i. .v. o . . .t , c_-.
e t..a +u ..,,3, . ,..opr4.t.

'

e.y..-.. . am _- . . 4 . a.t2

__ .,1. 2. a . o-
6 .L. a. ..4 .c. s. e., +_ t.t..,.+. 't. ,45. , A. -5xn_ n. 4 4 . ....y., 6 k. , ,

. e . s m . .. .-2 .
,

.
, .

-. o ,., ,.m _ , . .

- ..
....,a...- -i .... t.., "..,n..

.. .

. 3. a_ v m.. ,,t s. ., 4
. ...a... . , .. .. >u_.-- -

.:. .;

'**-,,,4_.4 t% #.6 L .'*. n. _...A.. t b *. ~. a & ='. A.* . L k. 5. ^ **A S_ A. r . * ''. b 'l1
O

.\* f.* .A. e .t*._ . . - .
*

- ..a ..

.e c. ..$._ _ . . . , . 1 , q. . ; .e. 4 n. ,. -.3.,< e . . . .&t. .
. 7.; . . m, . ,, ,3 3. , , , , ,. . . .,,,,

_ .. , . .. . . .2.. 2. ... . ._

o .t. . .- _-..,, ,
, .

- . . . o . . > _s _c
,*-,.t.. . ..-+v. . - . , .. . . . . . . . -

. ,
.e. ade +eo_., . . , . , - . .-n-

.
.

. . . , -u ....

.<
. . S )'... . . , . < ,-_ , 3

.,s'..,os-..*C "s.; w .A . w $.

,, ..
.d'..'..- . u- _ ._m..'. . .- ' _ - . - . . . . . ' ' . . * . . . 2' '.~~.+4 on-"

... -._2 _,

e

~ 4 .,. y 2a. .. ., . u__., t. ._ c it o c ; ._ . . ," , ... 3 u . i
.4 2

.- . / +em.,,o- .. - . . - . . . . . . . . _.. .. .. ... 4. %. .

t. m . ; a .- 5. . ,1 g. .m: ,, , c. 2 ,. , $. .. .
. a ... .. . %.. ,;, .. . , %v .-..e.. ,c h e n .F a '. i e . . ' ' .k. a t .'. a..-

.. . _ , . n.
. - - .

had an obligation to perform. a training to carry out, and a-

qualificatienc book to complete. Mr. Crcchman tectified that he

thought it was impossible. that it would involve an incredibl'e
amcunt of overtime '.curc, and that he-vas only concerned about

" burn out" Lloyd Cerr did what he was cent to do. At no time

did he do anything mproper.

14. With respect '.o th? hcurc ::ent at work, the tcstimony

of Mr. Brockman was that becauce of . pecial project which he |

directed Mr. Zerr to do after Mr. Cerr found a deficiency,. that

Mr. Zerr would be required to spend a considerable amount of time

outside of the protected area in order to carry out the directive- '

from Mr. Brockman. Mr. Zerr did the job that he was asked to do

-
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:The fact that :. : war cutside the protected area uas not the fault
.

:f:Er ~ err 2r anyene else. The fact that it'cannot be-charged; ,
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been made, nor could it have been aver shown cince it did not

exist.

17. Llcyd ~;rr never hid one fact from the Government. He-
'

t

simply tried to carry cut hir responcibility. in this rotational

accignment. Several v.onths after returning from Hatch, he was
"

* o.I d. cu ....'...'..m.*, .".%. 'k-+ ' . . = . ' '. ea '. .' ' ' b. a. .' c a e o f 5."..e.1' n e. .e., a" i.
^ .

.- . ~ . . ... . . m .

that day to produce all of hi Secumentation for travel.

Because he had been busy carrying out hic next responsibility ;

after Hatch, he finally had to cit down and put together 6 months

worth of travel documentation to the best of his ability. . He did
t

that. At no time did he ever intend to cause any problem. He
,

c1mply did as Mr. Herdt stated would be appropriate, he filled >

7
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cupervision r training because the other inspecters .were4

,

missing, that Mr. Zerr was cimply trying to do the|best he could.
,

,

. He did nothing ureng. L

19. When thic new Senior Inspector questioned'the amount of
i

*

i avertime and proceeded to begin this entire investigatien,..for
,

I
; .: e n z en k.nown only to that new Cenior Inspect:r, what did'he
i ,

, ,

! truly see? *i e truly saw that the hours in the protected area
i
, ,

. were overwhelmingly substantial. Because Mr. Zerr was not there
i

on a Friday afternoon within the protected area, this new person
I

[ decided to show his new found authority. That. began all of this
1.

! unfortunate chain of events. . ip
:~ .

p 20. L1cyd Zerr has suffered immensely at the hands of,the
s:
,

h

d.
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