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From: Martin G. Malsch
Deputy General Counsel

Subject: REVIEW OF DIRECTOR'S VENIAL OF 2,206
PETITION

Facility: All nuclear power plants

Purpose: To inform the Commission of a denial

of a petition filed with the Director,
Office of NRR, pursuant to 10 CFR 2,206
which,/in our opinien,

Review Time
Expires: January 28, 1982

Discission: John Abbotts of Seattle, Washington,
submitted a petition dated January 2,
1981, to the Commission pursuant to 10
CFR 2.206. Petitioner believes that
licensees have not demonstrated the
financial capability (L respond to
nuclear power plant accidents allegedly
required by the NRC's regulations in 10
CFR 50.33(f) and 10 CFR Part 50,
Appendix C. The petitioner requests
issuance of a "generic show cause order®
on all commercial nuclear power plant
licensees in order to resolve this
issue. Granting of the petition would
entail adjudicatory proceedings for each
licensee. Mr. Abbotts submitted
additicnal comments pertaining to the
"generic show cause order” and a related
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notice of proposed rulemaking c:aling
with financial qualifications b letter
dated October 12, 1981, Mr., Abhotts'
comments on the proposed rulemaxking will
be considered along with other similarly

filed comments.

On December 4, 1981, the Director denied
the instant 2.206 petition for the
focllowing reasons:

1. The petitioner's reguest can be
clearly denied with respect to
construction permit holders as they
are required to demonstrate
financial capability only for
construction costs and related fuel
cycle costs. There is no
requirement that construct:.on
permit holders demonstrate any
financial qualifications to operate
or decommission the plant.

- The NRC's current regulations have
never been construed to require
operating license holders to
demonstrate financial capability to
respond to accidents.

The petition responde to the Three
Mile Island accident rather than
any wrongly decided determination
by the Commission that & particular
licensee is not financially
qualified, Without reascns
delineating the n~2e? “or individual
adjudications, th- i-sue of
financial guali icuticns is better
handled througlh rulemaki!rg rather
than a "generi: show cause order.”
The Cominssio. has indicated thet
it int2nds to address the mitter
raised by the petition by
rulemaking.

—E



The Commissioners 3

[

ox
J
Recommendation: }

DISTRIBUTION i
Cormissioners / p
Comission Staff Offices

ED0 Martin G. Malsch

QELD
sgéy Deputy General Counse.l



;i . N

HEE e PR

the Coa:ission
Regulatory Cozmission

p.C. 20533
Docketing and Service

“secretary of
V.S, Nuclear
Vashington,
Attention:

Eranch
Re: 10 cn 50 Proposed Rule

(46 TR 41786, August 18, 1981)°

Dear Hinions of the Forces ©

"fnclosed are my comdents od the Commiss

financial qualifications (46

s petition for @ generic show cause

Accocdingly, 1 a» submitting th

scknouledgment that these cogmeats

tice.

copy (v/ enclesure): Mr. william B.

4l

FR 41786).

ese comments tO both dockets.

have been received,

Public Citizen 14

October 11, 1y&l

%06)

Director
0ffice of Suclear Reacter Regulation

0.5, Nuclear Regulatory Commission
Washingten, D.C. 20555

Re: Perdicion for a Generic Show Cause

Qrder
(46 FR 17686, March 19, 1981)

{f Darkness:

{on's proposed rules on

This proposa’ is also re.evant to

order before the commission (46 TR 17686).

1 request

Thank you for your

.

Tours truly,

7 L~ /b("/ (A2
John Abbotts

2610 N.E. S&th Street

Seattle
Washington 98105

Schultez,
tigation Croup



‘4.. ] Cozments on the Commission's Rexulations
on Fisancial Qualifications

John Abbotts
Seattle, Vashington
October 1981

gubmitted to the Nuclear Regulatory Com:isstén {n regard to:

and Petition for Ceneric Shov Cause Order

10 CFR 50 Proposed Rule
(46 FR 17686, March 19, 1981)

(L6 ¥R 41786, August 18, 1981)

The Commission's proposal to eliminate {ts regulations on financial

qualifications is, quitc'slnply. outrageous, {ncomprehensible, and

Jsojustifiable. The Coomission's proposal 1s especially objectionadble in

{ts relation to a petition presently before the Coemsission requesting &

generic shov cause order, on the grounds that licensees fail to folfill

fi{nancial qualification requiresents because they lack the vherevithal to

finance cleanup of an accident of the Three Mile Island type, or vorse. Faced

vith an {ncontrovertidle situationm supporting the petition, the Comnission

has apparently chosen not €0 address the probles, but to adolish the

regulaticns vhich the atomic industry is failing to oeet. Cormission approval

of {ts proposal as a final rule vil] enhance the imige of the Comission as

a protector of the atoaic pover industry, oot of the public., The comaents

belov develop the cbservations that: 1. Demonstration of Tinanciel Capability

{s Needed Throughout the Atoaic Fuel Cvcle; II. The "ongoing” Decommissioning

Rulesaking Provides No Substitute for Ceneral Requirezent to Demonstrate

Firancial Capability; IIT. The Comzission's Proposals are Inadequate to

Address a Petition before the Commission for 2 Cereric Show Cause Order;

IV. The Cosmission Must Face Up to 1ts Responsidbilit 2s.

oy (.



1. Dc:oﬁ:traticn of rinanéial Capability s Needed Throughout the Atomic
Fuel Tycle.
As the Cosmission recognizes in a gross understatazeat, "there are

gatters imporeant to safety which zay be affected by financial considr-ations”

(46 FR L1786, August 18, 1981). The necessity for desonstrated financial

capabilicy s not perely a matter of preventing flv-by-night organizations

from coastructing and oﬁcracin; atozi~ pover plants. The costs throughout the-

atomic fuel cycle are so great that they threaten the solvency of even the

glants of corporate Aserice. Some of the areas vhere dezonstrated financial

qualifications are necessary {nclude the followinre:

-—-A nuclear plant on which construction {s begu “oday could easily

cost several dillion dollars. Questions abound cn whether utilicies can

even finance construction of such a plant, muc'i less provide adequate funding

for proper design, constructiom, and quality control of vital reactor safety

systexs,

The Comzission's arguments about the willingness of utility regulators

to grant a guaranteed rate of return would not alwvays apply to reactors under

construction. Traditional utilicy regulation bhas, rightfully, operated on

the principle that only "used aud useful™ facilities will be alloved in a

otility's rate base: Today's consusers should not be forced to pay for

pover vhich they may never use. Under this system, utilities might not begin

to recover construction costs votil a reastor {s operational. Thus, in

fimancing construction, utilities say be faced vith short cash flov

situations, wvhere they may be te=pted to lock for short cuts to reduce costs

{n safety as wvell as ncn-safety systens.
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For wvill such situations be completely alleviated by publiic utilicy

cormnissions vhich aisguidedly allow costs for coastruction work in progress

(C4TP) to be included in the rate base. For example, comnissions may be

reluctant to allev vrilities to be reinbursed io cases vhere company

pismanagesent or inc upetence {s responsible for increased costs.

In addition, vith high interest rates, tight financial markets, and

glutted bond parkets, utilities might experience difficuley in raising the

cash to continue construction, even {f costs can be secovered {n the rate base.

This latter situation has been dranatically desonstrated vith the Washington

Pudblic Powver Supply Syste= (WPPSS--pronounced "hoops™). This joinmt

operating agency, established by Washington state statute, {s under few

constraints of accountability: {¢t makes {ts own peed for pover dezersinations,

{t sets its own rates, and it {ssues bonds--backed by guarantees that payment

vill be made » - Washington state c{tizens--vith po requirenments for voter

approval. None .eless, the difficulties of WPPSS {a floating bond measures

to continue construction have been widely reported even {n the pages of the

Wall Street Journal., WPPSS has seen cost estizates for 4ts 5 nuclear plants

escalate froz $4 billien to $24 billion: wvith {nterest on bonds, ine total

cost to Washington state taxpayers eou’ {n excess of $50 sillion-—an

azount that will strain the 1imits ¢ ° i a state trezsury.

Kor are atoeic {ndustry arguments .nat cutting corners on construction

could provide leng-term disadvanctages for uvtilities: or that NRC inspection

provides sufficient {ncentive to properly construct atonic powver plants,

persuaiive. The essence of corporate panagement 1s %0 focus on snori-ters

One need only note that NRC

gains; long-term planning is often secondary.
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fines, even for frequent and continued vioclations, are sloost alvays less

thao the hundreds of thousands of dollars vhich vtilicies claiz are the

costs for one day's delay in bringing an atomic power plant on 1ine. With

1ikelihood that corporate managers vill be tempted to

this observation, the

find short cuts in safetv-related costs becoses clear. In additionm, the

puzerous cases where KRC inspectors detected violaﬁions and shoddy work only

after they vere reported to the Cormission by construction ecployees or

quality control inspectors provide considerable evidence that the Coemission's

{nspections are an {nadequate deterrent U0 corner-cutting.

—N{th regatrd to atomic plant operation, financial qualiffc:tions are

pecessary to insure that atomic plant licecsess vill have sufficient funds

to hire qualified operators, and also to properly conduct maintenance and

repair on reactor safety systems. Once again, the argucent that corper

{pent of a company vith an operating

-

cutting vill wvork to the long-tera detr

license is not persuasive.

viiss at least one indication vhere the chance for

Thiee Mile Island pro

a short-term econcmic gain night texmpt 2 licensee to act {=properly: BY

rushing T™1 Unit 2 into commercial service before the end of calencar year

1978, Ceneral Public Utilities reaped income tax benefits of adout $40 rillion.

The plant's earlier history of mechanical failures mace this rush to operation

questionable. (Michael . Bancroft et al., Death and Taxes,

Public Citizen, Washington, D.C., April 5, 1979) The Tait 2

accident of only four months later shoved dramatically that plant personnel

and cooponents vere not yet up to the task of operating the plant safely.
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Thc Ihree Mile 1sland accident also revealed that & imesexy

that could prove da:ag(ng to licensets 1: the

pursue short-sighted policics
dor for T™I-2, failed to adcquctclv

Babcock & Uilcox Company, atomic ven

long Tum.
4 the Coczission of an earli

{nform Ceneral public Utilities an
¢ vhich vas closely related to the chain of events that
proposed 8 $100,000 fine for this

er accident at

the Davis-Besse plan

occurred later at ™I1. The Comzission

Babecock & Wilcox failure ("NRC scaff Proposes Fine Against vaker of Nuclear
April 11, 1980, p. 3). The afterzath of the

Plant,” VWall Street Journal,
financial and othervise, done

the long-tera danage,

T¢I accident makes clear
to Badecock & Wilcox and the atoeic {ndustry as a vhole, as 2 result of the
‘{ed out in response te short-ters pressures.

Company's acticns
¢ that atomic licensees vill

Ia short, it is ao {dle argument 10 asser
pot be tempted to cut cornetrs (n reactors safety costs. Short-term considerations
conmit {rresponsible acts.

can easily lead atomic {odustry corporations to
e Island accident, an additional ‘consideration

With regard to the Three Mil
rrate an assured capability

for financial qualification {s the need to de=zons
n of reacter szcidents. Tne demonstrated

of properly handling decontazinatio

e Mile Island type accident alfter 8 fev hundred

prodability of a Thre
that atomic

reactor-years of operation is one. Prudence therefore dictates
l1{censees sho; the capability of financing such a cleanup. This matter, vhich
{s before the Comzission in é%c forn of & petition, 4s discussed later.
--Sizeable costs are {nvolved in handling the radioactive waste and
s vhich present & significant threat to public healsh and safecy

byproduct
Two such categories

for many years after any reactor has ceased to operate.
are of concern for the operation of atozic pover plants: decormissioning ard
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dtomic vaste tana;cacnt; 1n both of these cases, the tive periods for which

adequate managezent is Tequired are very leng--on the order of zany thousands

of years. The Comm{ssion must estadlish financial requirements to assure

that these activities vwill be managed into the distant future. Atozic industry

1{censees wust be held accountable for their radicactive byproducts.

The issue of decommissiorning used reactors vas placed before the Cocission
by several citizen groudr in a petition for rulesaking ia 1977, and {s discussed
{o the following section. In addition, radioactive wvaste managesent is 2 clear
and recognized cost pgoduced by reactor operation.

The Commission has been licensing atomic reactors under the assumption

that radicactive vastes will be properly managed. Even if the Cocmission wvere

to resclve all technical questions which challenge this assuzptionm, it has
still not addressed a serious financial questioa: What rechanisa has the
Cocmission established to ensure that adequate funiing, contributed by the

licensees that produced the atomic vaste, will be available to manage the

vaste for countless generations’
1f cthe Commission were seriocus ip its desire to protect publis health and

safety, 1t vould not be proposing to eliminate financial capabilicy regulatiors,

vhich the Cocmiss’on has never applied to nuclear vaste. Rather, the Comaission

should be expanding its regulaticns by requiring applicants to place in escrov

fuads deeszed sufficient to provide for management of atomic waste for the

ages.
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" pecommissioning Rulemaking Provides Ko Substitute for

11. The "Ongoing
Dezoastrate Tinancial Capabilicy.

General Kegquirements to

in proposing to eliminate {ts regulations on financial qualifications,

the C.emissien provides no consolation by referring tc its "ongoing rulezakirg"

on decommissioning (Comnission Press Release 81-130, August 20, 1581) as

s situation vhere specific financial capability requirenents zight be izplezented.

The Commission neglected to add that this rulemaking has been "ongoing” fer

over four years. On this issue, the Commission has acted vith lethargy in

addressing @ recognized and unresolved {ssue vhere fipancial capabilicy is

necessary to protect public health and safety.

1o 1977, the actions of nther organizations forced the Cozmissicu te

address this satter: In June of that year, the U.S. Cenera) Accounting

0ffice (GAD) released a rTeport {dentifying decommissioning as an unresolved

s one of its recommendations, CAQ noted:

-

We believe the cost of deconnissioning should be p2id by the current
beneficiaries, not by future generations.. .private companies have ap obligation
te accumulate funds for decomaissioning during the 1ife of their projects.
NRC should make advance planning for decocmisrioning zanditory at the tice
of licensing, including provision for funding.

A Multidillion Dollar Problex,

(Cleaning Us the Rezains of Nuclear Facilities—
U.S. Ceueral Accounting Oifice, Vashington, D.C., June 16, 1677, p. 25.)

"multibillion dollar prodia.” A

In July 1977, the Public Interest Research Croup (PIRG), and several cther

nonprofit organizacions, basing their petition in part on the CAQ report,

asked the Comnission to establish reactor decomnissioning regulations. The

petitien {neluded the request that the Comzission requive utilities to set

funds aside, prior to beginning reactor (peration, to coves estimated

decomaissioning costs,including the long-terz costs of managing radioactive

raterial.
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; Tr March 1978, the Commision published an advance notice of proposed
rulr=aking to address decormissioning {ssues (&3 FR 10370, March 13, 1978).

Row, the Cozaission holds out the preoise that it pav--1f it seets its

nancing of decozmissioning

present schedule--prozulgate regulatinns on the f&

by March 1962 (46 FR 41787). 1t should be noted ‘that the Commission's

schedule has already slipped on this issue: An earlier Commissien publicacion

promised 2 lraft environmental impact statement by Deceaber 1679, and

by March 1980 (Plan for Reevaluation of

publicaction of & propesed rule

NRC Policv on Decormissioning of Nuclear Facilities, SUREG-0436, Revision 1,

U.S. Nuclear Regulatoery Commission, Washington, D.C., December 1578, pp. $3, 68).

re than four years siﬁce the PIRC et al. petition

It has :lready been mo

d to decommissioning.

forced the Cormission to address financial issues relate

1n the interim years, the Conrission has consinued to license reactors vhile

failing to resolve this issue. Now, &«  ~ ¢ it has still pot resolved the specific

financial capsbility issues of decorzissioning, the Coraission propeses to

elininate general financlal capability requirements.

This propesal puts the cart before the horse. The Commission should

{nstead retain its general requiresents, and apply thez to the specific issue

of decosmissioning. The present fi{nancial qualificaticn regulations rTequire

1icense applicants to show capability for funding "the estimated costs of

perzanently shutting the facility dovn and peintaining it in a safe condition”

(10 CTR 30.33(£)). The Corzission long ago could have apzlied this regulatien

to establish funding mechanisrms for decormissioning. FReferenie 20 the

decor=missioni.g rulemaking thus provides no re2ssurance tha: the Comnission

vi11 act to plug the voids that vould be preduced in other areas of the

atesic fuel evele if the Cemmissicn vere co eliminate its general financial

cazatility regquirements.



TI1I. The Commission's Proposals are Inadequate to Address a Petition before
The Corzission for a Leneric Show Cause Ordler. ‘

This Coemission ptpposll cannct be vieved in {solation, since financial
qualifications are relevant to another matter before the Conzission. In
January 1981, I pailed to the Office of Nuclear Reactor Regulation a petition
requesting the Comzission to issue generic show cause orders, on the grounds
that Jicensees, by failing to demonstrate the capability of funding de.ontamication
efforts for Three Mile I;land type accidents,failed to meet Cormission regulatiens
on financial qualifications. This petition was noticed in the Feceral Register
on March 19, 1981 (46 FR 17686).

The Commission's regulations at 10 C7R 2.206 require action on a show
cause petition "within a reasonable time." At this writing, I have received
no formal response fro= the Office of Nuclear Reactor Regulation. Presumadly,
Comaission staff menmbers cealing with {ssues of financial qualifications are
avare both of my petits .n and of these propesed regulations. S{nce the proposes
regulazions are relevant to issues raised in the show cause petition, one

pust conside: this proposal as at least related to & Commision response to

the petition.

The petition contended that Ceneral Public Urilities, Sy its warnings of
bankruptey, by its appeal to the Commission for $4& billien in damages, and by
{ts propesals to require ratepayers anc taxpayers to fund decontamination
efforts, “as demonstrated that it is manifestly incapable of firancing the

clean-up necessitated by the company's self-inflicted accident a2t Three Mile

Teland n March 1979. Nor is any other utility likely te be able to finance

such a decontanination effort, {f a similar accident vere to occur at énother

atoric plant. Therefore, no utility is able toc -eer the Cormission's regulation

L
von financial qualifications, and a generic show cause order should accordingly

be issuved.

-~



;.
‘.
1
ry

?‘

e
™

[t
)

. e s
St % Y WRIY AN A gt :,6{;1_‘.1{:!'.

e

10,
1t should firsc be noted that th2 Cor=ission's preposal for sp interis

rule requiring licensess to obtain the caxins anount of property danage

{nsurance availadle does not meet the concerns raised in the petition. General

gaximum available property insurance before the

public Utilities did hold the

™ accident, The cozpany's self-inflicted cconozic problecs have coae

because it caused an aceidens generating damage much greater thar avzilable

{nsurance coverage. To mee: -he concerns of the show cause petition and to

s pust require funded reserves far

meet its own responsidilities, the Commissio

in excess of availaole property {nsurancs.

' Tﬁe Coomission is thus faced vith 1ncontrovertible evidence that the

meeting the regulations on financisl qualificatioes

atomic industry is {ncapable of

™1 a:cident, the Coznission,

Rather than address the problen raised by the

{ncredidbly, has proposed to reIove the violated regulations. The Comzission

should be ccmpli:enccd for its imagirative sleigh:-ef-hand. put for nothing

eise. With previous petitions f{led by non-indusiTy¥ srganizations, the

Cormission has aveided granting credir for the petition by charaling L8 ruics

{ another proceeding, then denying the petition as vapot," or by granting

the relief sought, but failing to recognize the petition in its order (see,

Public Interest Research Croup, washington, D.C.,

for exampl:, letter from

to MRC Chairz=an Hendrie, May 1978), But this latest Commissien propesal,

ulations by removing the regulations. reaches 2

to avoid the viclation of reg
nev height of legerde=ain. The problez of {nadequate £inancial czpadbility te

despite the commission's

clezn up accidents will not go away, however,

shenanigans.
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it is not the Atosie Industry Protection Association, nor the Atocic Licensing

Expedition Organization-~titles wvhich the Coz=issior, o its rush to {gncre

the lessons of Three Mile Island, seens to be pursuing.
The Commission's resporsibilicy, quite simply, is to regulate the atenic
industry. To do so, the Commission must not oaly setaiz its financial

qualification regulations, but expand them to {nclude costs for waste

The Comni{ssion zust meet the financ;al questions

panagement and decomrissioning.

raised by Three Mile Island not by propesing an {nadequate interim rule as

part of a lethargic rulemaking, but by granting the petition for a4 generic

shov cause order.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION
Karold R, Denton, Director

In the Matter of

PETITION CONCERNING FINANCIAL (10 C.F.R, 2.206)
QUAL IFICATIONS OF NUCLEAR
POWER PLANT LICENSEES )

DIRECTOR'S DECISTON UNDER 10 C.F.R, 2,206

John Abbotts of Seattle, Washington, has petitioned the Commission
pursuant to 10 C.F.R, 2.206 for fssuance of a *generic show cause order®
on the financial qualifications of comnercial nuclear power plant
licensees, The petition has been referred to the Directer of the Office
of Nuclear Reactor Regulatfor for action. Notice of recoipt of the

petition was published in the Federal Register, 46 Fed, Reg. 17686

(tar, 19, 1981), MHr. Abbotts subnitted additional comments pertaining
to his petition and a rulemaking action by a letter dated October 12,
1981,

Mr. Abbotts belfeves that the NRC should order licensees of
operating plants and plants under construction to show cause why their
operating licenses or construction permits should not be revoked,
"hecause 1icensees have not demonstrated financial capability of paying
for the costs of the Three Mile Island accident, s'milar accidents, or
more serious nuclear power plant accidents, and theredby fafl to comply

with the Commission's regulations at 10 C.F.B. 50,33(f) and 10 C.F.PR. 50
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Appendix C.* Petition at 1. In Mr. Abbotts' view, an order requiring

1icensees to demonstrate their ability to finance the decontamination of

a damaged plant s necessary to yphold the fintegrity of [the

Commission's] own regulations, and to protect taxpayers from the hidden

costs of atomic POWET s sss" petition at 8.

The Cormission's rules on financial qualifications derive from

section 182a of the Atomic Energy Act of 1954, as anended, 42 1,5.C.

2232(a), which provides {n pertinent part:

fach application for & 1icense hereunder shall

be in writing and chall specifically state such
{nformation as the Commission, by rule or regu=
lation, may determine to be necessary to decide
such of the technical and financial qualifications
of the applicant, the character of the applicant,
the citfzenship of the applicant, or any other
qualifications of the applicant as the Commission
may deem appropriate for the license.

Section 1822 authorizes, but does not mandate, the Commission to require

{nformation regarding the financial qualifications of applicants for

Comission 1icenses. A federa) court of appedls hes stated that the

Atomic Energy Act "gives the NRC complete discretion to decide what

financial qualifications are appropriate.”

nuclear Pollution v, NRC, 582 F.2¢ 87, 93 (1st Cir, 1978).
10 C.F.R, 50,33(f) and

New Encland Coalition on

With respect to comercial power reactors,
10 C.F.R., Part 50, Appendix ¢, implement the Commission's authority to

require information concerning financial qualifications and to set

standards for review of an applicant's financial qualifications as part

of the 1icensing review of applications for construction permits and

operating licenses. Applicants for a construction permit must show that
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they possess "the funds necessary to cover estimated construction costs
and related fuel cycle costs or that the applicant has reasonable
assurance of obtaining the necessary funds, or 2 combination of the
tws." 10 C.F.R, 50,33(f). Y To obtain an operating license, an
applicant must make a similar demonstration that 1t "possesses or has
re. wable assurance of obtaining the funds necessary to cover estimated
operating costs for the perfod of the license or for 5 years, whichever
{s greater, plus the estimated costs of permanently shutting the

facility down and mafntaining ft in 2 safe conditfon.® 10 C.F.R.

50,33(f).
The Commission has defined the nreasonable assurance” standard of

10 C.F.R. 50.33(f) to mean that an "applicant must have & reasonable

financing plan in the 1ight of relevant circumstances.” Public Service

Company of New Hampshire (Seabrook Station, Units 1 & 2), CLI-78-1, 7

NRC 1, 18 (1978). This standard "does not medn 2 demonstration of near

certainty that an applicant will never be pressed for funds....* Id. 2t 18.

1/ At the construction permit stage, the regulations do not require
consideration of costs beyond those estimated for construction and
for the first core of the nuclear fuel inventory as part of the
review of an applicant's financial qualifications. See 10 C.F.R,
part 50, App. C, § 1.A.1; Kansas Gas & Electric Co. TWwolf Creek
Generating Station, Unit 1), ALAS-46Z, 7 NRL , 336 n, 30
(1978). Thus, Mr, Abbotts' petition may be denfed with respect to
his request for & show-cause order to all holders of construction
permits, because the Commission's regulations do not require a
showing at the construction permit state of financial oualification
with respect to operation and decomnissioning.




e

The regulatfons "do not require an applicant to have cash on hand to
cover a1l possible contingencies of costs higher and revenues lower

than estimates.® Fower Reactor Development Co,, 1 AEC 128, 153 (1959),

aff'd sub nom, Power Reactor Development ., V. International Unfon of

Electrical Workers, 367 U.S, 396 (1961), cited in Public Service Company

of New Hampshire (Seabrook Statfon, Unfts 1 & 2), ALAB-422, 6 NRC 33, 79

(1977). Such factors as the prospect of future rate {ncreases, future
{nterest rates, credft and bond ratings, and the ability to generate

revenues through the sale of electricity are relevant to a determination

of an applicant's financial qualifications. See Public Service Company

of New Hampshire, supra, 7 NRC at 20-21. 2/

As part of an applicant's demonstration of 1ts financial
qualifications for an operating license, the Commissfon has not required
2 specific demonstration under current regulations of an ability to

absorb the costs of severe accidents or to obtain the necessary funds to

clean up after a severe accident, The Commission s, however, taking

2/ See also Duke Power Co (William B, McGuire Huclear Statfon, Units

=TT Iy LeP-73-13, & NAC 489, 523-28 (1979) (application of relevant

factors in an operating license review), Because state and federal
ratemaking conmissions by law must permit public utilities a fair
rate of return, it is generally assumed that rational regulatory
policies with respect to the setting of rates will enable a public
utility to cover its operating costs. See Public Service Co. of New
Hampshire, supra, ALAB-422, 6 NRC at 7778, Vircinia Electric Power
To. (North Anna Nuclear Power station, Units ) «/7-08,

NRC 1127, 1162 (1977), aff'd, ALAB-491, 8 NRC 245 (1978); Public
Service Co. of New Hampshire (Seabrook Station, Units 182);

00-79-20, 10 NRC 703, 713 (1979).
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steps to address the issue of ensuring availability of funds for

¢leanup costs in current and upconing rulemakings. In August 1981, the

Commission published a notice of proposed rulemaking to modify the

current financial qualificatfon requirements, 45 Fed, Reg, 41786 (Aug.

18, 1981). The Commissfon has propesed as part of these revisions that

it adopt an interim ~ule which would require all 1icensees of operating

power reactors to raintain the maximum amount of commercially avaflable

on-site property danage {insurance or an equivalent amount of

protection El At present, no such requirement s imposed on licensees.

However, most licensees currently maintain the maximum available amount

(approxinctely $370-450 millfon at present) of {nsurance, though some

utilities do not purchase the maximum amount and the Tinnessee valley

Authority insures {tself for property losses, The proposed rule b |

intended to serve as an {nterim requirement until the Commission has an

opportunity to conduct 3 rulemaking to determine what level of

protection {s necessary to cope with the on-site radfological hazards

resulting from an accident.® 46 Fed, Reg, at 41788,

In view of the Commission's pending and {ntended rulemaking actions

to address matters related to Mr, Abbotts' petition, {ssuance of an

3/ The proposed rule also would eliminate entirely financial
qualifications requirements for construction permit applicants and,
for operating license applfcants, either would eliminate them

entirely or would retain then only to the extent they concern
decommissioning cOsts.
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order to show cause to 811 power reactor !fcensees {s not warranted,
Mr, Abbotts asks 16 effect that the Commission require on a generic
basis a showing of an ability to pay the cleanup costs of an accident,
The Commission has proposed an {nterim measure to deal with this {ssue
and has indicated that {t intends to consider.thn need for issurancc of
funds for cleanup costs in an upcoming rulemaking proceeding, While Mr,
Abbotts requests the institution of {ndividual adjudicatory proceedings
against all licensees, he does not provide any reasons that would
{ndicave individual adjudications are appropriate under the
circumstances. A1l licensees holding construction permits or operating
licenses have been found to be financially qualified in 1icensing
proceedings in accordance with existing requirenents, and Mr, Abbotts
does not indicate that the specific determinations were fnproper in any
particular licensing proceeding, Mr, Abbotts {s arguing essentially
that, in view of the financial burdens on General Public Utilities as a
result of the Three Mile Island accident, the Commission should use 1ts
financial qualifications regulations to extract additional assurances
from a)) licensees that cleanup costs of potential acc1dénts can be
covered. This issue concerns the question of the general standard that
the Cormission should apply to all power reactor licensees. This

determination does not depend on the factual fssues particular

situations as much as 1t depends on establishing a common standard for

all licensees.
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The Commission has wide latitude to determine the appropriate means
of adninistering, ippring, and enforcing the regqulatory standar&s under
the Atamic Energy Mt, See Vermont Yankee Nuclear Power Corp, v. NRDC,

435 U.S. 519, 543 (1978); Porter County Chapter of the lzaak Walton Leaque,

Inc. v. NRC, 606 F.2d 1363, 1369 (0.C. Cir. 1979), Generfc {ssues, such
as the one raised here by Mr, Abbotts, are addressed more appropriately
in rulemaking than in fndividual adjudicatory proceedings, As a general
proposition, *[wlhere factual fssues do not involve particularized
situations, an agency may proceed by a comprehensive resolutfon of the
questions rather than relftigating the question in each proceeding in

which it 1s rafsed,* State of Minnesota v. NRC, 602 F.2d 412, 416-17

(D.C. Cir, 1979). On other occasfons, the staff has declined to
{nftiate individual adjudicatory proceedings in response to petitions
under 10 C.F.R, 2.206 for the reason that the same matters were being

addressec by the Commission on 2 generic basis, See Vermont Yankee

Nuclear Power Corp. (Vermont Yankee Power Nuclear Power Station),

DD-80-20, 11 NRC 913, 914 (1980); Public Service Electric & Gas Co.
(Salem Nuclear Generating Statfon, Units 14 2), D0-80-19, 11 HRC 625,
627-28 (1980). In this fnstance, the Commission has indicated that it

intends to address the matter rafsed in the petitfon in a rulemaking

proceeding.
Moreover, no other considerations woulu indicate that {ssuance of

orders to all licensees is necessary pending the Commission's generic
treatment of this issue by rulemaking, Mr. Abbotts does not request an

immediate suspension of all operating licenses and construction permits,
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nor does public health and safety require such drastic action pending
the conclusion of the Commissfon's rulemaking actions. & As noled
earlier, most plants already carry the maximum amount of avaflable
{nsurance to cover on-site property damage, And, though the possibility
of accidents cannot be ruled out entirely, the t pes of severv accidents
which would pose the most significant financiil burdens are occurrencei
of relatively low probability, Again, it should he noted that the
Commission 1s not under a mandatory obligation to fmpose any particular
financial qualifications requirements, but fs essentially free to
determine whether and to what extent such requirements are necessary to

its regulatory program, See New England Coalition on Muclear Pollution

v. NRC, 582 F,2d 87, 93 (1st Cir, 1978).
For the foregoing reasons, Mr, Abbotts' request for a "generic show

cause order" 1s denfed., Mr, Abbotts' comments attached to his October
12th letter will be consfdered with other comments that were filed in
response to the notice of proposed rulemaking published at 46 Fed. Req.

41786 (Aug. 18, 1981). Hr, Adbbotts is invited, of course, to

4/ Issuance of an crder to show cause does not ftself effect an
{mmediate suspension of a license in the absence of a finding of
*willful* violations of requirements or a finding that public
health, safety, or interest requires an fmmediate suspension,
Administrative Procedure Act 9(b), S 1),S.C, 558(c); Atomic Energy
Act § 186b, 42 U.S.C, 2236(b); 10 C.F.R, 2.202(f) & 2.204, See
Consuriers Power Co, (Midland Plant, Units 1 & 2), CLI-73-38,7F AEC

. . While proceedings on an order to show cause may
eventually result in suspension of a license, there is no actua’
suspensfon until the conclusion of proceedings unless either the
criterion of willfulness is met or the criteria of public health,

safety, or interest are met.
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participate in any future rulemaking related to the matter of cleanup
costs, and the staff will inform Mr, Abbotts of the fssuance of the
applicable notice of proposed rulemaking, A copy of this decision will
be referred to the Secretary for the Commissfon's review in accordance
with 10 C.F.R, 2.206(¢c). As provided in 10 C.F.R. 2.206(c), this
decisfon will become the final action of the Commission 25 days after

{ssuance unless the Commission fnstitutes review of this decisfon within

that time,

Fa?éié é. Eenton. girectoré'

Office of Nuclear Reactor Regulation

Dated at Bethesda, Maryland
this 4th day of Decem.er, 1981
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NUCLEAR REGULATORY COMMISSION
Notice of Issuance of
Decision Under 10 C.F.R, 2.206
On Petition Concerning Financial
Qualifications of Nuclear Power Plant Licensees.

Notfce 1s hereby given that a decision has been fssued denying &
petition under 10 C.F,R, 2,206 filed by John Abbotts of Seattle, Washington,
Mr. Abbotts had requested that the Commissfon fssue a *generic show cause
order® to all licensees of commercial nuclear power plants to require 2 de-
monstration of financial abilfty to absorb the cleanup cost§ of a serfous
In view of Commission rulemaking action to address the need

plant accident,
for such financial assurances, Mr, Abbotts' request for a show cause order

has been denfed. The reasons for this decision are set forth in a "Director's

Decision under 10 C.F.R, 2.206" which is available for inspection in the Com-
mission's pudblic document room at 1717 H Street, K.¥., Kashington, P.C, 20555,
A copy of the decisfon has been referred to the Secretary for the Commission's
review 1n accordance with 10 C.F.R, 2.206(c). As provided in 10 C.F.R,
2.206(c), this decision will become the final action of the agency 25 days
after {ssuance unless the Cormission fnstitutes review of the decisfon within
that time,

Dated at Bethesda, Maryland, this 4th = day of December, 198
FOR THE NUCLEAR REGULATORY COMMISSION

gl s LA

Harold R, Denton, Director
0ffice of Muclear Reactor Regulation



