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UNITED STATES OF AMERICA |
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )

COMMONWEALTH EDIS0N COMPANY Docket Nos. 50-454
) 50-455

(Byron Station, Units 1 and 2) )

NRC STAFF RESPONSE TO PETITION OF DAARE/ SAFE FOR WAIVER
OF OR EXCEPTION TO NEED FOR POWER AND ALTERNATIVE

ENERGY SOURCE REGULATIONS 10 CFR %% 51,23(e) AND 51.53(c)
AND RELATED FILINGS /

I. INTRODUCTION AND BACKGROUND

On July 30, 1982 Intevenor DAARE/ SAFE filed a petition pursuant to

10 CFR 5 2.758 for a waiver of or exception to 10 CFR 9@ 51.23(e) and

51.53(c), which prohibit adjudicatory consideration of need for power and

-*/ The Staff also includes in this filing its response to the following
DAARE/ SAFE filings:

1. " Motion of DAARE/ SAFE to Compel Supplement to or Revision
of Final Environmental Statement;"

2. "Intervenor's Need for Power and Alternative Energy
Source Contention;" and

3. " Motion for Joint Consideration."

The Staff notes that DAARE/ SAFE has also filed a reply to the
responses of Applicant and Staff to the League's waiver petitions.
Because the Board has already ruled that it will not consider.this
filing, the Staff does not respond specifically thereto. See
Memorandum and Order, dated August 5, 1982, at 1, n.1,
Nevertheless, the substantive arguments made in DAARE/ SAFE's Reply
add nothing to DAARE/ SAFE's waiver petition and the contents of the
Reply are covered adequately by part A in the Argument section of
this response. See pp 3-8, infra.
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alternative energy source issues in operating license proceedings. A

similar petition requesting the same relief was filed by the Intervenor

Rockford Leage of Women Voters (League) on July 6, 1982 and the League's

petition has been incorporated by reference in the DAARE/ SAFE petition.

For this reason, the response filed by the Staff on July 26, 1982 to the

League's petition is also responsive to the bulk of DAARE/ SAFE's instant

petition. The few additional arguments raised by DAARE/ SAFE in support

of their petition do not support the waiver or exception they request.

The Staff's response to these arguments is contained in part A of the

following section of this filing.

DAARE/ SAFE has also filed a contention relating to need for power

and alternative energy source issues. This contention is untimely and

lacks good cause even if DAARE/ SAFE's waiver petition were to be granted.

The Staff's argument in response to the submission of this contention is

presented in part B of the following section.

An additional filing by DAARE/ SAFE is a motion to compel the Staff

to supplement or revise the Final Environmental Statement for Byron. For

the reasons discussed in part C of the following section, that motion is

without merit and must be denied.

Finally, DAARE/ SAFE asks that the Board consider jointly the

DAARE/ SAFE and League waiver petitions on need for power and alternative

energy source issues. Since the Board has already issued rulings on the
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League's waiver petitions on the financial qualification 1/ and need for

power / alternative energy sourceU issues, the request for consolidation

has been effectively denied. The Staff will not address this request

further.

II. ARGUhENT

A. Petition for Waiver on Need for Power and Alternative Energy Sources

DAARE/ SAFE's petition for waiver of the need for power and

alternative energy source regulations (10 CFR 55 51.23(e) and 51.53(c))

is based almost exclusively on the similar petition filed by the League.

DAARE/ SAFE argues that, for the reasons set forth in the League's

petition and in DAARE/ SAFE's few additional arguments, special

circumstances are present in this proceeding such that the purpose of the

regulations cited would not be served by the application of those

regulations here. For the reasons discussed below, DAARE/ SAFE's waiver

petition should be denied.3_/

The foundation for DAARE/ SAFE's petition -- its reliance on the

similar League waiver petition -- has been totally undercut by the

Board's August 5,1982 Memorandum and Order denying the League's

petition. That ruling considered carefully each of the arguments raised

by the League in support of its waiver petition and concluded that a

prima facie demonstration that special circumstances exist which are

1/ Memorandum and Order, dated August 2,1982.

2/ Memorandum and Order, dated August 5, 1982.

-3/ The Staff submits in opposition to the DAARE/ SAFE waiver petition
an additional affidavit of Dr. Darrel A. Nash, dated August 13,
1982 (hereinafter "Nash II Aff.") Dr. Nash has previously submitted
an affidavit, dated July 26, 1982, in opposition to the League's
similar petition for waiver.
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applicable to Byron had not been made. Memorandum and Order, dated |

August 5, 1982, at 8. The League's petition was therefore denied.

Id. at 11-12. Thus, the primary arguments made by DAARE/ SAFE through

its incorporation by reference of the League's petition have already been

rejected for good and sufficient reasons. The few additional points

raised by DAARE/ SAFE clearly fail to make the requisite prima facie case

of special circumstances applicable to Byron.

Only one additional argument is made by DAARE/ SAFE on the need for

power issue -- that the Staff's statement of need for the Byron

facility is based improperly on Applicant's " untested assertion that,

without Byron, CE's desired 15% reserve margin will fall only slightly

short on two occasions . . . ." Petition of DAARE/ SAFE . . . , at 3.

Contrary to this statement by DAARE/ SAFE, the need for the Byron Station

as stated in the FES is not based on the need to preserve adequate reserve

margins, but is based on other factors -- primarily the cost savings from

operation of these units. Nash II Aff. at 1 6. This basis is fully

consistent with the subject regulations, as this Board recognized in its

ruling on the League's similar petition. The Board stated:

"The Commission in promulgating the regulations found an important
need for nuclear plants to replace less economical generating
capacity in the fonn-of-fossil fuel plants. This also occurred in
periods of reduced demand when utilities take the most expensive
operating plants off-line first. Staff's conclusion that Byron
Station will result in significant savings in system production!

costs is consistent with the Comission's findings that nuclear
plants are lower in cost to operate than fossil plants."

,

'

Memorandum and Order, dated August 5,1982, at 9. The Board also recognized

; that additional benefits to be provided by the plants are the furnishing of
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needed reserve capacity and a diverse mix of operating resources. Id.

DAARE/ SAFE's implied assertion that the Byron facilities are not needed

to provide reserve margin does not constitute a prima facie showing that

the new regulations precluding a consideration of need for power are

inapplicable and would not serve the purpose for which it is intended if

applied to Byron.

With respect to the alternative energy source issue, DAARE/ SAFE

repeats the League's argument that conservation and cogeneration are

environmentally and economically superior alternatives to the Byron

plant. This Board discussed and dismissed this argument in ruling on

the League's petition:

The League submitted no convincing evidence for making a prima
facie case that conservation and cogeneration are superior to,

| operation of the Byron facility. The underlying material furnished
I did not relate to applicant and the Byron facility. There is no

evidence conservation and cogeneration are potentially available
alternatives in the Byron area, aside from the question of being
superior. Assuming they are initially available as alternatives

| what is to assure their continued functioning. Absent independent
means to require continuing availability makes them of questionable
reliability. This greatly lessens their value and has the opposite
effect on considering them a superior methodology to operating the
plant.

Conservation and cogeneration may be concepts worth pursuing at the-
construction permit stage of the proceeding but not at the time the

' nuclear facilities are close to completion. If conservation and
cogeneration are effective they will reduce demand on the utility
for electricity and create the condition for employing the nuclear
plants with their recognized superiority over fossil plants, as was
previously discussed.

Memorandum and Order, dated August 5,1982 at 10. DAARE/ SAFE has

presented nothing new with regard to conservation and cogeneration that

would cast doubt on the Board's prior rulings on identical arguments
I

made by the League. |

|

|
|
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DAARE/ SAFE also argues that the purchase of electricity will make

up the alleged slight reserve margin shortfall. It suggests that such

purchases, together with non-operation of Byron, is a superior alternative.

Since the primary basis for finding a need for the Byron Station is not

dependent upon the need for improved reserve margins, there is no necessity

to investigate the availability of purchased power to cure the projected

shortfall. Nash II Aff. at 1 7. Non-operation of Byron as an alternative

was explicitly considered and rejected by this Board in its ruling on the

League's petition. See Memorandum and Order, dated August 5, 1982, a,t 9-10.

An additional argument raised by DAARE/ SAFE is that operation of

only one of the two Byron units is an alternative not considered in the

FES which could eliminate the projected shortfall in reserve capacity.

The FES shows a savings in operating both Byron units. This savings is

independent of the furnishing of needed reserve capacity. See FES, p.

2-2, Table 2.1. There is therefore no need to investigate operation of

only one unit. Nash II Aff. at t 8. Further, non-operation of one unit

is marked by the same flaws noted by the Board in ruling on the League's

petition on non-operation generally, hon-operation of_ one unit would not

|- assist in providing a mix of generating resources, it will keep existing
|

| fossil fuel plants (which the Commission has found not to be as environmentally

sound and economical to operated as nuclear) in operation, and it will not

provide a means for recovery of large construction costs incurred.1/

,

-4/ DAARE/ SAFE's suggestion that non-operation of one unit "would
relieve customers of the need to incur further expense for the
second, unneeded Unit" (Petition of DAARE/ SAFE . . ., at.5) seems
to based on an assumption that construction would be halted. Of
course, this operating license Board has no jurisdiction over
Applicant's activities under its duly issued construction permit.
Its responsibility is to determine whether the two duly constructed
units should be authorized to operate.
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Memorandum and Order, dated August 5,1982, at 9-10.

DAARE/ SAFE suggests that certain coal purchase comitments by

Applicant undercut the average annual savings in fuel costs calculated

by the Staff for operation of Byron. Petition of DAARE/ SAFE . . . , at

5. The reference cited for this argument, League Ex. E at 12-13, begins

with three assumptions, none of which are pursued or substantiated. It

then concludes that "CWE's coal stockpile would reach an incredible 40

million tons by 1991." As noted in the Nash affidavit submitted in

in response to the League's waiver petition (at 1 13), this exhibit is

directed to a much broader issue than Byron and it is impossible to derive

conclusions from the exhibit specifically for Byron. Further, the exhibit

itself expresses considerable uncertainty as to the course of action which

would be economically superior. Nash II Aff. at 9.

The final additional argument made by DAARE/ SAFE beyond its reliance

on the Leo pa petition is that "further expert testimony relating to

cogeneration, load management and other alternatives to Byron is expected

to be available by September." Petition of DAARE/ SAFE . . . , at 3. A

similar argument by the League has been properly rejected by the Board:

Petitioner advises of testimony expected to become available
from several experts bearing on the subject issues. There is
no way to consider the subject matter on a piecemeal or
extended basis. Section 2.758 requires the making of a prima
facie showing for a petition to prevail at this level. Absent
such proof, as here, the petition must be denied and the matter-
cannot be considered further by the presiding officer.

Memorandum and Order, dated August 5,1982 at 11. DAARE/ SAFE's argument

must be rejected for the same reason.

-



2

.

|

-8-
.

DAARE/ SAFE concludes that the alleged lessened need for power and the

assertedly preferable alternatives will " tilt" the cost-benefit balance

against issuance of an operating license. The Comission has found

otherwise in promulgating these regulations and no specical circumstances

have been shown by DAARE/ SAFE to justify the non-application of those

rules here. In sum, the material and arguments relied upon by DAARE/ SAFE

in its petition do not provide a prima facie showing that any factors other

than those already accounted for by the Commission in promulgating the new

rules warrant their waiver in this particular proceeding. DAARE/ SAFE has

not met its burden ur. der 10 CFR 9 2.758 to demonstrate that special

circumstances applicable solely to Byron exist such that application of

the new need for power and alternative energy source rules would not

serve the intended purpose of eliminating unnecessary litigation of

issues that have typically failed to weigh against the issuance.of an

operating license. There is no basis in the DAARE/ SAFE petition for

justifying an exception to. the requirements of 10 CFR 59 51.23(e) or

51.53(c) in this proceeding. Nash II Aff. at 1 10.

B. Contention Submitted on Need for Power and Alternative Energy Sources]5

On July 30, 1982, over two years after the filing of their

" Supplemental Statement of Contentions," DAARE/ SAFE filed a combination

"Need for Power and Alternative Energy Source Contention." This

_5] Obviously, if the Board denies DAARE/ SAFE's petition for waiver of
the need for power and alternative energy source regulations, the
contention seeking to frame those issues may be rejected even
without consideration of the five factor test of 10 CFR l 2.714.
See 10 CFR SS 51.23(e) and 51.53(c).
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contention asserts that there is insufficient need for the power to be

generated by Byron to justify issuance of the operating license and that

there exist ",:nvironmentally and economically preferable alternative

energy sources." As a basis for this contention, DAARE/ SAFE cites the

waiver petitions filed by it and the League.

This newly-filed contention is clearly untimely. At the time, over

two years ago, when contentions were to be filed in this proceeding, NRC

regulations did not preclude the litigation of need for power and

alternative energy source issues in operating license proceedings.

Thus, DAARE/ SAFE could have and should have proferred properly framed

contentions on these issues long ago. Despite the obvious untir.eliness

of this contention, DAARE/ SAFE has made no attempt to address tha five

factors specified in 10 CFR $ 2.714(a)(1).6/ The Commission's reguictions

clearly provide that untimely filings will - .ntertained absent a

favorable balancing of these five factors and that this balancing

requirement applies to consideration of late-filed contentions. 43 Fed.

Reg. 17798,~17799 (April 26, 1978).

~~6/ Section 2.714(a)(1) provides that nontimely filings will not be
entertained absent a determination that the petition should be
granted based upon a balancing of the following factors:
(i) Good cause, if any, for failure to file on time.

(ii) The availability of other means whereby the petitioner's
interest will be protected.

(iii) The extent to which the petitioner's participation may
reasonably be expected to assist in developing a sound
record.

(iv) The extent to which the petitioner's interest will be
represented by existing parties.

(v) The extent to which the petitioner's participation will
broaden the issues or delay the proceeding.
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The first factor is whether there is good cause for the filing

delay. It is indisputable that DAARE/ SAFE could have proferred a need

for power / alternative energy source contention more than two years ago

with the remainder of their contentions. No such contention was

submitted by DAARE/ SAFE, although the League submitted such contentions,

and no excuse is offered by DAARE/ SAFE for their delay. Under these

circumstances, it is difficult to imagine what justification could be

offered for the lateness of this contention. DAARE/ SAFE has made no

showing of good cause for its late filing.1/

Where no good excuse is tendered for the tardiness of a filing, the

demonstration on the remaining factors must be particularly strong. Duke

Power Company (Perkins Nuclear Station, Units 1, 2 and 3), ALAB-431, 6

NRC 460, 462 (1977). As shown below, while two of these factors

marginally weigh in DAARE/ SAFE's favor, the remaining factors weigh

heavily against admission of DAARE/ SAFE's late contention.

The second factor to be considered under 5 2.714(a) is whether other

means are available to protect petitioner's interest. Again, DAARE/ SAFE

has failed to make any showing as to this factor. It seems clear,,

i

however, that in the absence of a successful waiver petition by

| DAARE/ SAFE on the need for power / alternative energy source issues, no

other means will be available to prott.ct the interest DAARE/ SAFE

asserts. Similarly, as to the fourth factor -- the extent to which

!

|

| 7/ With regard to more recently-dated documents cited approvingly by
DAARE/ SAFE in its petition for waiver of the new rules, there is no
showing as to when the pertinent information in such documents

| first became known or available or how such information might
provide good cause for DAARE/ SAFE's failure to raise its contention
for over two years.

<
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petitioner's interest will be represented by other parties -- absent a

successful waiver petition by the League on these issues, no

party to this proceeding will be able to represent the interest in need

for power / alternative energy source issues asserted by DAARE/ SAFE.

However, the Appeal Board has observed that the availability of other

means whereby the petitioner can protect its interest and the extent to

which other parties will represent that interest are properly accorded

relatively less weight than the other three factors in Section

2.714(a). South Carolina Electric & Gas Co. (Virgil C. Sumer Nuclear

Station, Unit 1), ALAB-642, 13 NRC 881, 895 (1981). In fact, at this

late stage in the licensing process, it is "most difficult to

envisage a situation in which [th:se two factors] might serve to justify

granting intervention" to one who fails to make an affirmative showing

on the other three factors. I d_.

Again, DAARE/ SAFE has made no showing with respect to the third

factor -- the extent to which they may reasonably be expected to assist

in developing a sound record on these issues -- and there is no reason to

believe that DAARE/ SAFE possesses special expertise or has access to

information which may assist in developing any record on these issues.

To the contrary, in attempting to show that the regulatory prohibition on

consideration of the issues ought to be waived, DAARE/ SAFE has merely

incorporated by reference the League petition and exhibits and offered

no new facts of its own, thus evidencing at the outset that DAARE/ SAFE

has little to contribute on need for power / alternative energy source issues.
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Finally, factor five -- the extent to which a party's participation

will broaden the issues or delay the proceeding -- is again not addressed

by DAARE/ SAFE. Even if DAARE/ SAFE is successful in asserting that the

standards for a waiver of the new rules have been satisfied here, it is

indisputable that the late assertion of DAARE/ SAFE's interest in the need

for power / alternative energy source matters would serve to broaden the

issues and delay the proceeding.

In sum, even assuming that DAARE/ SAFE prevails on its petition for

waiver of the need for power and alternative energy source rules, there is

no showing of good cause for the delay in submitting this contention and

there is no showing that DAARE/ SAFE would contribute to the development

of a sound record. While other means and parties may not be available to(
1

protect DAARE/ SAFE's interest in these issues, DAARE/ SAFE's late assertion

of an interest in these issues would broaden the issues and delay this
4

proceeding. On balance, it is clear that the factors to be considered4

under 10 CFR 5 2.714 weigh heavily against admitting the need for

power / alternative energy sources contention proferred by DAARE/ SAFE even

if Intervenor is otherwise successful in asserting its position on the

waiver petition. DAARE/ SAFE's need for power / alternative energy source

. contention should be rejected.

C. Motion to Compel Supplementation or Revision of FES

An additional motion filed by DAARE/ SAFE seeks to compel supplenenta-

tion or revision of the Final Environmental Statement for Byron "because

of changed circumstances and newly-developed information which have become
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known since the date of the issuance of the FES." As a statement of grounds

for the motion, DAARE/ SAFE simply refers to the waiver petitions on need for

power and alternative energy source issues filed by the League and DAARE/ SAFE.

The Staff opposes this motion on several grounds.

First, the regulations which form the subject of the present waiver

petition (10 CFR $$ 51.23(e) and 51.53(c)) expressly preclude consideration

of these issues in operating license environmental statements. See 47 Fed.

Reg. 12940, 12941 (March 26, 1982). The Byron operating license Draft

Environmental Statement (DES), issued in November, 1981, contained the

then-required consideration of these subjects. Since such a discussion

was already present in the DES and since the April,1982 FES predated

slightly the effective date (April 26,1982) of the new rule, the DES

discussion of need for power and alternative energy sources was included

in the FES. Whether the inclusion of this discussion in the FES was

necessary or not at the time, it is clear that no such consideration is

now required. It follows that supplementation is not now required either.

Second, the Licensing Board does not possess the authority to

dictate to the Staff the contents of a Staff technical review document.

See Northeast Nuclear Energy Co. (Montague Nuclear Power Station, Units

1 and 2), LBP-75-19, 1 NRC 436 (1975). The Staff's technical review is
'

conducted independent of the adjudicatory process over which the Board

presides. The legal and factual sufficiency of these documents as a

basis for licensing is not in issue before the Board until their
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introduction into evidence insofar as they pertain to contested issues _/8

in the proceeding. Unless and until DAARE/ SAFE's petition to waive 10

CFR 55 51.23(e) and 51.33(c) is granted by the Conraission and a contention

is properly admitted, the issues of need for power and alternative energy

sources remain outside the scope of this proceeding by virtue of those

regulations. Thus, the request that this Board order supplementation of

the Staff's consideration of need for power / alternative energy source

issues is wholly inappropriate.

For these reasons, DAARE/ SAFE's motion to compel supplementation or

revision of the FES should be denied.

III. CONCLUSION

For the reasons discussed above, the Licensing Board should: (1)

deny the DAARE/ SAFE petition for waiver of or exception to the

Commission's need for power and alternative energy source regulations;

(2) reject DAARE/ SAFE's late-filed contention on need for power and

alternative energy source issues for failure to satisfy the five factor

balancing test of 10 CFR $ 2.714; and (3) deny DAARE/ SAFE's motion to

compel supplementation or revision of the Staff's FES in this proceeding.

Respectfully submitted,

j'U . h~
Richard J. awson
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 18th day of August, 1982

8f At the operating license stage, the jurisdiction of the presiding
board is limited to contested issues or matters raised by the board
under 10 CFR 5 2.760a. Unlike the construction permit phase, this
Board is not required to make findings regarding the adequacy of
the Staff's environmental review. See 10 CFR 9 51.52(c).


