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NATIVE AMERICANS FOR A CLEAN ENVIRONMENT’S
AND CHEROKEE NATION’S PETITION
FOR REVIEW OF LBP-93-25
Introduction
Pursuant to 10 C.F.R. § 2.786(b), Native Americans for a

Clean Environment and the Cherokee Nation (hereinafter "Inter-
venors") hereby petition for review of the Licensing Board’s
decision granting Sequoyah Fuels Corporation’s ("SFC’s") motion
for dismissal without prejudice of its application for renewal of
its operating license. Memorandum and Order (Withdrawal of
Application and Termination of Proceeding), LBP-93-25 (December
15, 1993) (hereinafter "LBP-93-25").

Statement of Facts

SFC’s license to produce uranium hexafluoride ("UFé6"), and

uranium tetrafluoride was last renewed in 1985 and was due to
expire in September of 1990. However, it was automatically
extended pending renewal, as permitted by 10 C.F.R. § 40.43(b),
when SFC applied for license renewal on August 29, 19%0. Soon
thereafter, Intervenors were admitted to the license renewal pro-
ceeding, where they sought to raise such issues as the adequacy
of environmental protection, groundwater monitoring, and the ade-
guacy of decommissioning funding. NACE’s Supplemental Request
for Hearing at 6-9 (December 20, 1990). More than three years
later, no hearing has been held.
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Around the same time that SFC filed its license renewal
application, the Nuclear Regulatory Commissicn discovered sub-
stantial radioactive and chemical contamination at the SFC site.
As a result, the NRC required SFC to perform extensive studies of
the contamination and to modify the groundwater monitoring plan
("GMP") in its license. Order Modifying License, 55 Fed. Reg.
40,959 (October 5, 1990). However, the Commission refused Inter- |
venors’ request for a hearing regarding whether SFC’s GMP was
adequate to identify or track groundwater contaninants at the
site. CLI-93-07 (March 18, 1993).

Following an accident in November of 1992, SFC shut down UF6
production and notified the NRC, under 10 C.F.R. § 40.42(b), of
its decision to terminate operations. SFC also submitted a
"preliminary Plan for the Completion of Decommissioning"
("PPCD"), which broadly described SFC’s plans and proposed
timeframes for decommissioning the SFC site. However, the PPCD
was "preliminary" and did not contain the full information
required by § 40.42(b) for notification and request for termina-
tion of license.l! According to the PPCD, the target date for
sand submittal of the Final Plan for Completion of Decommission-
ing ("PCD") was late 1996, with NRC review to be completed in
late 1998. The Final PCD would address only those limited

activities which are not permitted by SFC’s current license, such

See Native Americans for a Clean Environment’s and Cherokee
Nation’s Opposition to Sequoyah Fuels Corporation’s Motion
for Withdrawal of Application and Termination of Hearing, and
Request for Prehearing Conference at 7-8 (July 26, 1993)
(hereinafter "Ints.’ Opp.").
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as ultimate disposition of contaminated soil. In the meantime,
the PPCD contemplated that SFC would study and monitor contamina-
tion at the site and conduct cleanup activities under the terms
of the 1985 license, which was then pending for renewal. These
decommissior ng activities included completion of raffinate dis-
posal, clean-out and decontamination of existing structures,
offsite shipment of raffinate sludge, disposition of CaF2 sludge,
and disposition of yellowcake. See Ints.’ Opp. at 8-9.

On July 12, 1993, SFC moved the Licensing Board for permis-
sion to unconditionally withdraw its license renewal application.
The motion ws granted. Intervenors seek review of the following
errors made by the Board:

) o The Licensing Board Misinterpreted the Scope of Its
Authority Pursuant to 10 C.F.R. § 2.107.

At the outset, the Licensing Board wrongly concluded that it
lacked authority under 10 C.F.R. § 2.107 to deny an improper
request for withdrawal of a license application following notice

of hearing.2 LBP-93-25 at 20. Section 107(a) provides that:

2 In addition, the Board erred in corncluding that the issues
raised by Intervenors in opposition to the proposed with-
drawal -- i.e., groundwater monitoring, raffinate disposal,
adequacy of management -- are "relat(ed] to decommissioning"
placed them beyond the scope of the Licensing Board’s juris-
diction. LBP-93-25 at 27. Decommissioning, i.e., cleanup
and waste disposal, is an activity that went on throughout
the operating life of the SFC plant, under the terms of its
operating license. The decommissioning activities that SFC
intends to continue pending submission of its Final PCD in
1996 are the same ones that have been authorized since 1985
or earlier by its existing license. Thus, there can be no
doubt that the Licensing Board has jurisdiction over these
activities in the renewal proceding. The Licensing Board
lacks jurisdiction only over those decommissioning activities
which are not covered by the existing license and which
therefore must be proposed in a license amendment applica~
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The Commission may permit an applicant to withdraw an

application prior to the issuance of a notice of hear-

ing on such terms and conditions as it may prescribe,

or may, on receiving a request for withdrawal of an

application, deny the application or dismiss it with

prejudice. Withdrawal of an application after the

issuance of a notice of hearing shall be on such terms

as the presiding officer may prescribe.
(emphasis added). The discretionary language in the first
sentence clearly allows the NRC to deny an improper regquest for
withdrawal. The second sentence shifts the general authority
described in the first sentence to the presiding officer -- 1.8,
if the licensee takes the unusual step of attempting to withdraw
a license application after a notice of hearing has been issued,
then withdrawal cannot be accomplished without the approval of
the presiding officer. To interpret this language as precluding
the denial of an application for withdrawal, as LBP-93-25 does,
would have the absurd and irrational result that the NRC has less
authority over a licensee after a hearing has been noticed and
the agency and other parties have committed substantial resources
to the process, to their prejudice.

Intervenors do nnt dispute the Licensing Board’s conclusion
(LBP-93-25 at 23, 25) that the NRC lacks the power to require a
licensee to pursue new business activities that it does not

desire. See Nuclear Engineering Co. (Sheffield, Illinois, Low-

Level Radiocactive Waste Disposal Site), ALAB-606, 12 NRC 156,

(continued)
tion. See 10 C.F.R. § 40.42(c)(2) (i) (plan for completion of
decommissioning required "if the procedures necessary to
carry out decommissioning have not been previously approved
by the NRC and could increase potential health and safety
impacts. . .")
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161-62 (1980). However, in this case, SFC has explicitly stated
that it intends, for some years, to continue certain
decommissioning-related activities under the terms of the 1985
license which was extended only by virtue of SFC’s renewal
application. (Indeed, it must carry out those activities in
order to safely decommission the plant.) Nothing in § 2.107 can
be read to deprive the NRC of the authority to require SFC to
conform to the regulatory requiremencs for renewal of the 1985
license terms when SFC will continue to operate pursuant to these
terms.’ See Nuclear Fngineering Company, Inc. (Sheffield,
Illinois, Low-Level Radiocactive Waste Disposal Site), unpublished
Licensing Board Memorandum and Order Ruling on Motions to wWith-
draw Application and Dismiss Proceeding (May 4, 1879). This
aspect of the Board’s decision should be reviewed, not only
pecause it misconstrues § 2.107 and conflicts with Commission
precedents, but because the scope of the Commission’s authority
over its licensees is a "substantial and important" question of
both law and policy. 10 C.F.R. § 2.786(k) (4) (iii).

II. The Licensing Board Ignored the Requirements of 10 C.F.R. §
40.42.

By disregarding the plain language of NRC regulations, the
Licensing Board has wrongly allowed SFC to withdraw its license

renewal application and operate with an expired license, when SFC

Indeed, SFC’s continued operation under expired license
terms, without a public hearing on the adequacy of those
license terms to provide for safe conduct of the activities
authorized by the license, would severely prejudice Inter-
venors and the public.









Unlawfully Deprives Intervenors Ol Their Right to
earing on the License Terms Under Which SFC Will Continue

0 Operate.
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