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KEW YORE STATE ENERGY RESEARCH AND
EVELOPMENT AUTEGRITY,

o . Piaintiff-Appellee,
=ggainst-

NUCLEAR FUEL SERVICES, INC., and
GETTY OIL TOMPANY,

-
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- Defendants-Appellants.

: Before. LUMBARD and NEWMAN, Cixcuit' Judges, nd s
TAMPANO, District Judge.* v :
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e pefendants appeal from partial summary judgment.

[

ontu-d in the Western District of New York, Blfvin, J., ordering
h?indnts to vacate a leaseiold. Reversed and remanded for ’
t.xhl‘oi the issue of the parties' intent concerning transfer of
possession upon temination of the lease.

Reve.sed and remanc =d. &

-

. CLARENCE T. KIPPS, JR., BSQ., Washington,
D.C. (Miller & Chevalier, Chartered,

Washington, D.C., Alan C. Brown, Bsq.:)
Nixon Hargrave Devans & Doyle, Rochest
N.Y,, William D. Eggers, Jr., Esq., of

- ot | . counsel), for Defendant-Appellant
- B Nuclecar Puel Services, Inc.
- % ' '
’ ;i,, iy WILLIAM 1. SCHAPIRO, ESQ., Buffalo,
e - N.Y. (Jaeckle, Pleischmann & Mugel,
. RENE el puffalo, N.Y., Henry 4. Rilleen, II11,
s Bre ‘ Bsqg., of counsel), for Defendant- .
e BGF & _ .. ; Appcllant Getty 0il Company.
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n ®..7% - ! emonorable Robert C. Jampano, United Btates District Court -
= AR @.g for the District of Connecticut, sitting by designation. . - i<,
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. PHILIP H. GITLEN, ESC.. Albany, N.Y.

(Whsjteman Osterman & Raona, nMlbany, H.Y¥..
John J. Cangilos, Esg., ©f counsel), for
Plaintiff-Appcllee New York State

Energy Research and Development Authority.

. CARMINE J. CLEMENTE, General Counsel,

Albany, N.Y. (New York State Fnergy
Research and Development Authority, Albany,
N.Y., Howard A. Jack, Deputy General
Counsel, of counsel), for Plaintiff-
Appellee New York State Bnergy Research
and Development Authority.
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LUMBAKL, Circuit Judge: 2
Since 1963, Nuclear Fuel Services, Inc. (HPS)” has been

the tenant of a 3,354 acre tract of land (the Center), owned by
the New York State Encrgy Research and Development Authority
(Authority), in West Valley, thirty miles south of Buflale.
On October 20, 1981, the Western District of New York granted
partial summary judgment to the Authority, and ordered NFS forth-
vith to vacate 158.8 acres of the leased land to the United State:
Department of Energy (DOE). Pending decision of NFS's appeal, we
have stayed the judgment which is before us by reason of the
district court's Rule 54 (b) declaration that this partial summary
judgment is ﬁ.naiy We disagree with the district court's finding
that there are no material issuves of fact relating to the
Authority's right under the lease to transfer the Center to DOE
and we reverse and remand for trial of those issues.

The rights and obligations of the parties here are
QWM by a Lease and a Waste Storage Agreement,
which were executed concurrently on May 15, 1'963 (together
referred to as the "Agreements ). Under the Agreemants, the
provisions of which total 199 pages, NFS was to construct and
operate for the Authority facilities for receiving spent
puclear fuel, for storing ligquid high level radicactive wastes,
and for burying solid low level radicactive wastes. In addition,
for its own account, NFS was to construct a plant foi zopmmuﬂ
spent nuclear fuel elements. The Lease was to terminate on
December 31, 1980, unless renewed. It appears that, for some
years prior to December, 1980, the parties have been in disagree-
-:;t about numerous matters and their resulting obligations,
the details of which are irrelevant to this decision. suffice it
to say, NFS wishes to terminate its possession, and all
responsibilities thereafter, but it insists that the Agreements
require tho Authority to accept its surrender of possession and
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responsibility. On the other hand, the Authority insists that

it bas tie right to compel NFS to deliver possession of a
particular portion of the Center, including the high level liquid
vaste and reprocessing facilities, to DOE 3 without any

acceptance nf NFS's surrender.

On December 24, 1980, NPS sued the Authority in the
pistrict Court for the Morthern pistrict of New York for enforce-
ment of its right to have the Authority accept its surrender of
possession. Six days later, on December 30, the Authority sued
KPS in the Cattaraugus County Supreme Court to enjoin NFPS from
abandoning the low level storage facilities at the Center and
Jairecting it to continue to maintain those facilities. Om
that same day, the state court issued a tul;oxu'y restraining
order granting the Authority the relief sought. NFS promptly
removed the statc action to the Western pistrict on January 7,
1981, on the gro - d of diversity jurisdiction. Sometime there-
after NPS's Northern District suit was transferred to the hlutﬁ
District, pursuant to 28 U.S5.C. § 140‘.5/

1nhe Authority's claim, as set sut in a lengthy
amended complaint listing 32 causes of action, seeks damages
and specific performance to require NFS.to remain at the Center
and perform its alleged obligations under the Agreement.

On September 30, 1981, the Authority shifted ground and moved
for partial summary judgment to require NFS to vacate a portion
of the Center to DOE. The district court granted the motion,
holding that the Authority had the right under the New York law
of property to reposscss the Center upon the termination of
tgc Lease on December 31, 1980, and that no reasonable inter-

pretation of the Agrecements supported NPS's claim that the

Authority was required to accept NFS's surrender of posseasion.
wWe disagree.

.# provision is made for transfer of possession
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of the Center in Articles 26 and 27 of the Lease. Article 26
provides:

Lessee, upon any expiration or earlier termina-

tion or cancellation of this Lease, will

peaceably vacate, yield up and surrender to the

Authority the Leascd Premises, the Leased

Pacilities, and Lessce's Improvements. ...
Article 27 states that no surrender shall be valid or ef‘ective
unless required by the provisions of the Lease or aq% to and
accepted by the Authority in writing. The parties provided for
umf.x; of responsibility for the radicactive wastes stored at
the Center in the Waste Storage Agreement, section 3.04, which

states that:

upon any cancellation or termination of the Lease,
and in any event at the end of the Jinitial term...

. NPS will surrender, and the Autliority will assume,
full responsibility for perpetual operation,
surveillance, maintenance, replacement and insurance
of the then existing High Level Storage Facilities....

The district court reasoned that as the Authority had
the right to receive physical posscssion from NPS upon termina-
tion of the Lease, and that as there was no reason to believe
that the Authority's right %o receive possession could not be
exercised by directing that it be passed to another entity, the
Antnoxit.y had the right to require NFS to give possessioa of the
158.8 acres of the Center to DOE. Judge Elfvin wrote:

Except for the bare language of these

provisions, defendants have indicated

nothing in either the words or underlying

intention of the parties' agreements which

invites the conclusion that this possessory

wight of NYSEPDA cannot be exercised by

directing that possession be passed to another

entity otherwise legally authorized to

physically posscss the Center, such as the

DOE.

The standard for summary judgment is that there be no
material issue of fact and that the movant be entitled to judgmentc
23 a matter of law. The material issue of fact alleged here is

the intent of the parties concerning transfer of the Center upon
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termination of the Lease. NPS asserts that the intenmt of the
parties was that possession of and responsibility for the Center
and the radicactive wastes stored there would remain united, and
that upon termination, the Authority would accept NFS's surrender
and assume responsibility for the perpetual care of the mus.y
On this motion for summary °udgment, the burden lay with the
movant Authority to show that this was not a reasonable inter-
pretation of the Agreements and that the Agreements unazbiguously
entitled the Authcrity to transfer possession to DOE. See
Beyman v. Commerce and Industry Insurance Co., 524 r.%d 1317
(24 Cizr. 1975). 1f NFS's interpretation of the Ajrcements

{s not unreasonable, then summary judgment mist be denied. See

sme Insurance Co. V. Caiualty & Surety Co., 528 F.2d 1388 (2d

Cir. 1976). As ve cannot say that NFS's interpretation of the
parties' intent is unreasonable, we revcrae.

The bare words of Articles 26 and 27 of the Lease would
seem tO ms}:au that the surrender of possersion must be only to
the Authority, that surrender must be of the whule Center, and
that the Authority must accept surrender. Article 26 says that
NFS "upon any expiration® shall "surrendes to the Authority® the
"Leased Premises, the Leased Facilities, and Les ee's x-prov-ntljr‘
Article 27 says that no surrcnder "shall be valid or effective...
unless agreed to and accepted in writing LYy the Authority."

The Waste Storago Ayreement parallels theme piovisions, providing
that upen expiration of the Lease, the Authority will accept
NPS's surrcnder of responsibility for the radioactive wastes at
thc. Center. A reasonable intepretation of this language, suggests
NFS, is thac the parties intended to have the party in possession
bear the responsibility for maintenance, cperation, and safety.
NFS urges that to turn pocscssion over to DOE as ordered would

leave NPS with contractual responsibility for the operation and
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maintenance of the Center while it had no access to the Cente:.-’—/
t the very least, we find there is a serious ambiguity regar .ing
¢che surrender of possession. Thc burden was on the huthority to
show that it had a cl=ar right to the transfer of possession to

a third party, instead o’ itself accepting surrender of and
responsibility for the Center. This burden the Authority has

not carried. We therefore reverse and remand for a trial of

the issue of the parties' intent regarding transfer of possession
of the écntn: at the termination of the Lease.

The record shows the concern of all the parties for the
proopt disposal of the large quantity of high level liquid
radicactive wastes and low level so0lid radiocactive wastes which
are stored at the Center. We trust that the district court will
give preferred early attention to the decision of the issues
raised by the parties so that responsibility for the Center and
the nuclear wastes thereon may be determined and possession taken
accordingly. The transcendent need for maximum safety to the
public in dealing with nuclecar wastes should move the parties to
cooperate toward an early resolution of their disputes.

Reversed and remanded.




| s — T R RO S — ‘- o ems s -
FOOTNOTES o,
1
0 1/ 1n 1969, Getty Oil Co. acquired all the stock of

Nuclear Fuel Services, Inc. Getty was named a codefendant in

this action on a theory of derivative liability.

2/ We need not decide whether the issue resolved by
the partial summary judgment is sufficiently independent of other
satters raised by the Authority's complaint to be a separ te claim,
appropriate for Rule 54 (b) certification, since the district
court's judgment, even if not certifiable as a final judgment,
contains an injunction appealable under 28 U.5.C. § 1292(a)(1).

3/ The Department of Energy has agreed with the
Authority to solidify the 690,000 gallons of ‘high level
radicactive wastes stored at the West valley site and transport
the solidified wastes to a permanent disposal site. Work on
the solidification was scheduled to begin on October 1, 1981, but
has been delayed by the prcfent dispute between NFS and the
Authority. The Agreement with DOE does not cover the low level

waste burial site.

4/ No judgment has yct been rendered in the suit

brought by NFS, which is still pending.

$/ The Authority sought to evict WFS from the 158.8
acres on which the high level liguid wastes and reprocessing
facilities are located; the Authority apparently wants NFS to
retain pussession of and responsibility for the low level vaste

burial site.

§/ WPS agrecs that if it has defaulted undey the
Agreements, and is found not to have left the Center in the

condition sromised, then it would be liable to the Authority for

damages, notwithstanding the Authority's acceptance of WHi's

surrender.




¥ %2 ¥ ¥ ¥ % # W ¥ U H M N 3 NS EK E X S B ESE

e g T R —

1/ Even if methexv provision of the Leazc,
section 31.01, permits the Authority to transf>r the Center to a
third party, who shall thereafter be substituted "witu the same
force and effect as the Authority,” that provision does not
provide an unambigucus answer to NFS's claim that its possession
cannot be ended without a concurrent termination of its
continuing responsibility other than damages. Wor do the Agree-
ments unambiguous’y meke the issue of NFS's responsibility after
termination of the Lease "entircly severable” from its right »f
possession, as the district court ruled in granting partial
summary judgment. NPS is entitled to plenary consideration of
its claim tnat it may not be reguired toc give up possession
while subject to further litigation concarnipg any continuing

responsibilities.
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