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Asssistant General Counsel
Subject: REVIEW OF ALAB-630 AND ALAB-631 (MATTER OF
HOUSTON LIGHTING AND POWER CO.)
Facility: Allens Creek Nuclear Generating Station
| A
Purpose: Te inform the Commission of minor Appea
Board decisions .
Discussion: ALAB-630
The Allens Creek proceeding is now in hear-
ings on environmental and site suitability
issues. TexPIRG, an intervenor, filed
exceptions before both the Licensing Board
and the Appeal Board to a number of evi-
dentiary rulings made in the week January .
23, 1981, concerning the scope of cross-
examination, and seeking reconstitution of -
- CA :/
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Licensing Board (Attachment 1). In ALAB-630,
the Appeal Board denied all relief because:
(1) the Licensing Board should rule first on
the motion for reconsideration befcre any
appellate review; simultaneous filings will
not be entertained; and (2) the extreme lack
of precision of TexPIRG's generalized com=-
plaints., (Attachment 2).
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M Kécording to the Tex?InG-
pleading, the Board insisted the witnesses be
told the purpose of the questions beforehand
and otherwise engaged in stringent limits on
cross-examination. L"g

o ———

Rather than insist that the parties be pre~
sent all the time (TexPIRG Allegation #1), the
Board has permitted parties to confer with

™,



each other, read the transcript to be current
on the proceedings, and switch turns in
conducting cross-examination. (Tr. 3748,
3857). It also does not appear that the
Board has limited cross-examination in any
significant way. Indeed, the Board permitted
examination over objections of untimeliness

in order to develop the record. (Tr. 3757 et

seg. ).

i (e.9., Tr. 3498, 38526).3/

The Board alsc expressly permitted more
detailed cross-examination by TexPIRG even
though another participant had already
examined the witness on that point.

(Tr. 3499, contra TexPIRG #4(b)).

. — From the tran-
script, the Board had been anticipating the
arrival of TexPIRG the entire day -~ TexPIRG
never arrived., Examination by other parties

After almost a full day of TexPIRG cross-examination on
Thursday, the 22nd, the Board asked TexPIRG's lawyer where a
particular line of questions was heading (2 permissible in-

quiry).

Even though TexPIRG had volunteered such informa-

tion throughout the day, it refused to answer the question
in the presence of the witness. The Board did ng; press for
an answer and no harm occurred (Tr. 3698-3700).

(Tr. 3835, 73675-75,
———t

3696).
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continued and evidence (such as the appli-
cant's Environmental Report and the staff's
FES Supplement) was received with no obhjec-
+ion from intervenors present. (Contra
TexPIRG #5(d)).4/ 1In addition, TexP
complained about a limitation on the scope of
another intervenor's examination, which is
the subject of ALAB-631.

ALAB-631

On January 23, intervenor Rentfro attended
the Allens Creek hearings for the first time
cince they commenced a week and a half before.
(Tr. 3816-17). Mr. Rentfro's sole basis for
intervention and participation was the health
effects of the transmission lines on his
cattle. When he arrived, he asked general
questions of the Board on the procedure being
followed and where matters stood at that
point; the Board recessed the hearing so the
parties could inform Mr. Rentfro on the
conduct of the proceeding to that date.

After the recess and when the examination of
a witness was nearly complete, the Board
asked Mr. Rentfro whether he was satisfied
with the explanation of the hearing status.
(7r. 3840-41). Mr. Rentfro replied affirma-
tively but wanted to ask two questions of the
witness then testifying on the biological
effects of discharge into the cooling lake.
On applicant's objection that the guestions
were impermissible because Rentfro had no
discernible interest in that aspect of the
proceeding and over the contrary view offered

In our view,




by the staff and the other intervenors, the
Board ruled it would not permit the cross-
_examination by Rentfro himself., (Tr. 3845).5/

...._..__......_—.1 (Tr. 3846-47, contra .
TexPIRG #5(a)/(b)).8/

Intervenor Marrack (who was not present when
this occurred) appealed the ruling.

- — /AmB-BSI, 13
NRC (February 4, 1981):J (Attachment 3).

Subsequently, Mr. Rentfro also appealed.

The Board ruling rested on liorthern States Power Co.
(Prairie Island Nuclear Generating Plant, Units 1 and 2),
ALAB-244, 8 AEC 857, B864-869 (1974), which states an inter-
venor may examine a witness on any matter in controversy "so
long as that intervenor has a discernible interest in the
resolution of the particular matter." Id., at 868. That
interest is to be measured broadly, rather than narrowly, by
assertions in the intervention petition. Ibid. n.15.
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TexPIRG cites intervenor Baker as having a limited interest
and possibly subject to the same type of Board ruling. r

LR}

y‘(

o~

EX.5



{Attachment 4). The Board denied relief
tased on the 1nterlocutor¥_pature of the

matter. (Attachment 5) N
The

-

tgzgicript reveals no cbjections by i
Mr. Rentfro to the Board's actions when
taken.

We will continue to monitor this proceeding
and report as necessary.

-

James A. Fxt gerald
Assistant General Counsel
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) TexPIRG Motion

- ALAB-630 (2/3/81)

- ALAB-631 (2/4/81)

4. Rentfro Appeal

5. Appeal Board Memorandum (2/5/81)
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UNITED STATES OF AMERICA i
NUCLEAR REGULATORY COMMISSION -~ €3
ATOMIC SAFETY AND LICENSING APPEAL BOARD = . g
Administrative Judges: 5
Alan S. Rosenthal, Chairman : %E, ““§-—v"
Dr. John H. Buck "0
Christine N. Kohl -
I( )
<
-4
In the Matter of
<y
HOUSTON LIGHTING & POWER COMPANY Docket No. 50-466 0(

(Allens Creek Nuclear Generating
Station, Unit No. 1)

Mr. James Morgan Scott, Jr., Sugar Land, Texas,
for the inter /enor Texas Public Interest Re-
search Group.

MEMORANDUM AND ORDER

February 3, 1981
(ALAB-630)

This construction permit proceeding is now in evidentiary
hearing before the Licensing Board. On January 29, 1981, in-
tervenor Texas Public Interest Research Group (TexPIRG) filed
a motion with both that Becard and this Board. The motion com=-
plains of a number of oral rulings and actions of the Licensing
Baard during the hearing week commencing on January 19 and end-
ing on January 23, 198l1. Insofar as addressed to the Licensing
Board, in effect it asks for reconsideration of most, if not
all, of those rulings and actions. The relief sought from us

[ |

is (1) interlocutory appellate review of TexPIRG's grievances



Yy . / : §

by way of directed certlflcatlon—lf and (2) an order halting the
progress cf the hearing pending the outcome of that review. In
addition, we are requested to direct a change in the composition

of the Licensing Board.

1

1. We disapprove of the practice of simultaneously seeking
Licensing Board reconsideration of interlocutory rulings and ap-

pellate review of the same rulings.

2. Should TexPIRG be dissatisfied with the Licensing Board's
disposition of its motion for reconsideration, that party will
then be free to file a petition for directed certification with
this Board. 1In any such petition, TexPIRG must refer to the
specific page or pages of the hearing transcript upon which each
challenged ruling or action appears. Absent a precise record
reference, the challenge will not be entertained by us.-a/ Ad-

ditionally, in determining the scope of the petition, TexPIRG

1/ See 10 CFR 2.718(i); Public Service Co. of New Hampshire
(Seabrook Station, Unite T 5ng T AIAB-27T T RRCITT—

482-83 (1975). '

_2/ The motion now before us is devoid of record references:
it instead invites us to "read the complete record of the
hearing to date (one week) * * *"  The Commission's
Rules of Practice specifically regquire those appealing
from initial decisions both (1) to "identify with partic-
ularity the portion of the decision (or earlier order or
ruling) " which is being challenged; and (2) to "specify,
inter alia, the precise portion of the record relied upon
in support of [each] assertion of error™. 10 CFR 2.762(a).
Assuredly no less is to be expected cof a party asking that
we exercise our discretion to review licensing board rul-
ings in advance of the rendition of the initial decision.



would be well-advised to bear in mind our disinclination to as-

sume "the role of a day-to-day monitor" of the "numerous deter-

minations" which must be made by licensing boarcs "respecting

what evidence is permissible and in what procedural framework

it may be adduced". Toledo Edison Cc. (Davis-Besse Nuclear

Power Station, Unit 1), ALAB-314, 3 NRC 98,

3. In pressing for the replacement of

99 (1976).

the entire Licensing

Board assigned to the proceeding, TexPIRG asserts its doubt that

"it can get a fair, impartial decision from [that] Board because

of the obvious friction and tension between
attorney (no matter [whose] fault it is)".
upcn the substantiality of this assertion.

(i.e., disqualify) one or more members of a

the Board and [its]
We need not pass now
A motion to remove

licensing board must

be first presented to that board in strict conformity with the

provisions of 10 CFR 2.704(c). 1If denied, the motion then is

to be routinely referred to us for determination of "the suffi-

ciency of the grounds alleged". 1Ibid.

Directed certification and allied relief denied.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Je Bishop

Secretary

to the

Appeal Board
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UNITED STATES OF AMERICA [~
NUCLEAR REGULATORY COMMISSION (22 Bp.

ATOMIC SAFETY AND LICENSING APPEAL BOARD-— e,
Administrative Judges:
Alan S. Rosenthal, Chairman

Dr. John H. Buck L
Christine N. Kohl !

In the Matter of
BOUSTON LIGHTING & POWER COMPANY Docket No. 50-466

(A.lens Creek Nuclear Generating
Station, Unit No. 1)

Dr. David Marrack, Bellaire, Texas, intervenor,
pro se.

MEMORANDUM AND ORDER

February 4, 1981
(ALAB-€631)

David Marrack is one of a number of intervenors who are
participants in this constructicn permit proceeding now in
evidentiary hearing before the Licensing Board. Another par-

ticipating intervenor is Wayne E. Rentfro.

During the ccurse of the hearing session on January 23,
1981, Mr. Rentfro indicated a desire to pose two guestions to
ar. applicant's witness who was then testifying (Tr. 3841).
Counsel for the applicant immediately interposed an objection
on the ground that no part of the witness' testimeny related to

an issue within the scope of Mr. Rentfro's asserted interest in



the croceeding (ibid). 1In this connection, counsel relied upon

our helding some years ago in the Prairie Island proceedinq—i/

to the effect that:

In both operating license and construction per-
mit proceedings, an intervenor can and should
be afforded the opportunity to cross-examine on
those portions of a witness' testimony which
relate to matters which have been placed into
controversy by at least one of the parties to
the proceeding — so long as that intervenor
has a discernible Interest in the resolution of

the particular matter. |Emphasis supplied.)

In an accompanying footnocte, we added:

For this purpose, the extent of the interven-
or's interest in the proceeding is to be ascer-
tained on the basis of those relevant asserticns
in the intervention petition which were expli-
citly or implicitly accepted by the Licensing
Board in connection with the grant of interven-
tion._2/

After entertaining respcnses to the objection, the Licensing
Board sustained it on the ground assigned by applicant's counsel
(Tr. 3845). Thereafter, by way of clarification at the reqguest
cf NRC staff counsel, the Board Chairman observed that the ruling
would have little application beyond Mr. Rentfro because "I don't

know of any other intervenor whose discernible interest is so

.=/ Northern States Power Co. (Prairie Island Nuclear Gen-
erating Plant, Units 1 and 2), ALAB-244, B AEC 857, 868
(1974) , reconsideration denied, ALAB-252, 8 AEC 1175
(1975), affirmed, CLI-75-1, 1 NRC 1 (1975).

_2/ B AEC at 868, £n. 15,



miniscule and so limited and so restricted as is [his], which is
very limited and restricted to adverse health impacts of high
voltage transmission lines" (Tr. 3846). The Chairman did note
that Dr. Marrack might "perhaps" be affected but added that "I\
not getting into that" (ibid.). Rather, he stressed, the ruling
macde by the Board applied only to Mr. Rentfro at that point; if
the guestion arose again, "we will Jist have to rule on a party

Dy party basis" (Tr. 3847).

What is now before us is a motion seeking review of the
ruling under our directed certificatiocn authority. 10 CFR

2.718(i); Public Service Co. of New Hampshire (Seabrook Station,

Units 1 and 2), ALAB-271, 1 NRC 478, 482-83 (1975).—2/ mhe
movant is not, however, Mr. Rentfro or anyone purperting to
represent him in this proceeding. Instead, the motion was sub~

mitted by Dr. Marrack acting on his own behalf.

For at least two independent reasons, directed certification

must be denied.

1. As just seen, the Licensing Board confined its ruling to
Mr. Rentfiro and whether that ruling will ever have application to
Dr. Marrack is at best conjectural. Dr. Marrack has no standing

to press before this Board the crievances of other parties to the

-3/ Although its caption refers to the Licensinc Board, <he
bedy of the motion makes clear that it is addressed +o
this Board alcne.



proceeding who are not represented by him. Puget Sound and Light

)

0. (Skagit Nuclear Power Project, Units 1 and 2), ALAB-556,

-

0 NRC 30, 32-33 (1979); Project Management Corp. (Clinch River

Breeder Reactor Plant), ALAB-345, 4 NRC 212, 213 (1976). Nor is
he entitled to complain himself of a licensing board ruling un-
less and until that ruling has worked a concrete injury to his

personal interests. Prairie Island, ALAB-252, supra, B AEC at

1177; Toledo Edison Co. (Davis-Besse Nuclear Power Station),

ALAB~-157, 6 AEC 858, 859 (1973).

2. The gquestion whether the Licensing Board correctly ap-

plied the Prairie Island cross-examination rule to Mr. Rentfro

is scarcely worthy of our interlocutory examination. As we had
occasion to reiterate in this proceeding just yestercday, we will
not normally invoke our discretionary directed certification
authority for the purpose of monitoring the day-to-day conduct
of licensing board evidentiary hearings. ALAB-630, 13 NRC —

(slip opinion, p. 3).

In this connection, we do not jerstand Dr. Marrack to
take issue with the Licensing Board's conclusion that Mr. Rentfro
had not manifested a discernible interest in the matters to which

the witness' testimony was addressed.—i/ To the contrary, his

_4/ We imply no cpinion here on the cocrrectness of that con-
clusion.



dissatisfaction appears to be with the "discernible interest"
requirement itself and the fact that its first application in
this proceeding was to Mr. Rentfro. We have been given nco

cause, however, to reconsider our imposition of that regquire~

ment in Prairie Island.—é/ And there is no substance to the claim

that the "ground rules" for the hearing were changed in "mid
session”. The evidentiary hearing had commenced on January 16
and, as the Licensing Board pointed out when the same claim was
presented to it, the "discernible interest” issue simply had
not earlier surfaced in connection with proposed intervenor

cross-examination of witnesses for other parties (Tr. 3845).

Directed certification denied.

It is so ORDERED.

FOR THE APPEAL BOARD

. Je ishop
Secretdry to the
Appeal Board

S/ It might be noted that the entire Prairie Island rule,
o including the "discernible interest” regquirement, re-
ceived explicit Commission endorsement. CLI-75-l1,
supra, 1 NRC at 2.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Alanm 5, Rosenthal, Chairman
Dr. Joha B. Buck
Chrisciae N. Kobl
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Ia the Matter of \<2::;;::z1‘5’
AR

BOUSTON LIGHETING & POWER COMPANY Docket No. 50-466

(Allens Creek Nuclear Generating
station, Umit No. 1)

W W N NS N NN

Subject: Motiom for Reversal of Denial of Cross Examioation
for Intervenor Wayne E. Rentfroe
On January 23, 1981 I was denied the opportunity for

cross examination on direct testimony of accepted contentions.

On January 29, 1981 a TWX wvas sent to your attemtion

requesting reversal of this denial. (copy attached)

This letter is to confirm the T™WX of January 29, 1981,

and provide further discussion of the incident. e

The denial appeared to emphasize the supposition that

I had ne discernable interest in these hearings other than the

heal:th hazards associated with high voltage transmission lines.

7 submit that the boards supposition is erroneocus.

“we following is ofifered in support of this submission.

AN

8102060 A7



UNITEZD STATES
NUCLEAR REGUL

ATOMIC SATETY

OF AMERICA

ATORY COMMISSION
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Ia March 1975 I attended the hearing at Wallis,
Texas, and voiced my concerns about the plant.

In May, and June of 1975 I spent two days with an
NRC Representative reviewing the proposed trans-
mission corridors submitted in the envirommental
impact study. This led to the discevery that
Houston Lighting & Power's submitted data wvas
grossly in error and they were attemptiaog te pur~
chase right of way over one mile out of any pro-
posed transmission corridor.

I have an extensive file of letters written to
Local, State, and National Government Officials
expressing my copmcerns about this facilirty.

The NRC Staff encouraged me to limit my content~-
ions to the area I felt most concerned about,
especially 4if other intervenors wvere introducing
contentions on additional areas of concern. This
philosophy was actualized by extensive consolida~-
tion of similar contentions.

I live approximately 20 miles from the proposed
facility and own property within five miles of it.

I believe this information is sufficient to establish "dis~-

cernable interest" to the poinmt that I should be allowed normal ia-

tervenor status.

//lﬁk¢-<’4§:e [ Il e
v jV WAYNE 3973§§37RO
Z
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Atomic Safety and Licensing Mr. David Preister
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Comnmission P.O. Box 12548
Washington, D.C. 20555 Capitol Station

Austin, Texas 78711
Dr. E. Leonard Cheatum
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420 Mulberry Lane
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Mr. J. Morgan Bishop
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Houston, Texas 77043

Mr. Johm F. Doherty
4327 Alconbury
Houston, Texas 77021

Ms. Brenda McCorkle
6140 Darnell
BEouston, Texas 77074
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P.O. Box 1335
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LOLE D1 HOUSTONs TEXAS, 1729781

]VK 713 32“'0&’5 .
ATTNT  ATTOMIC SAFETY & LICENSING APPFAL DCARD :
- CC: SHELDON WOLFEZ, NATOMIC SAFEIY & LICENSING ECand

FEOM:  WAYNE . RENTFRO 3

INTZRVEINCR IN THE MATER OF HOUSTON LIGHTING AND POWER.
ALLFNS CREEK SUCLEAR GENERATORY STATION UNIT !
DOCKET NO«. 50-466 CP.

AES: DIRECTED CERTIFICATION PER eEAEROOK DECISSION: | NRCe-
4718 s

SUBJECT: MOTION FOR REVERSAL OF DENIAL OF CROSS-EXAMINATION
RIILFS OF PRACTICE PART 2, S5 MAY 78 APPRENDIX 3, 4,

» PGCs 230 PROVIDE FOR INTERVENOR CROSS EXAMINATION ON
DIRFET TFETOMONY OF ACCEPTED CONTENTIONS.

NRT

x

CN JAne 22, 1921 1 VAS DFNIFD THE CPPORTUNITY TO CROSS
wF THE DIFEST TFESTIMONY OF THE APPLICANTS WITNESS
+« FIARING TRANSCRIPT PGe 2844 LINF 11«19 AND 2M4S LINE
77s CHAIRMAN WOLFF® CITED A4PPFAL EB0ARD RULING PRAFIF
SIAND 7 WRC 528, 531, AND 8 NRC., 458, 8357, AND 1175. pS
HZ CROMNDS FOR NFENTAL. THIS RULING ONLY APPLIED TO INTFERe-
TWORS ASKING QUESTIONS OF WITNESSES ON MATTERS WHICH WERE
T IN CONTENTIONe . .
MY OUESTION S WERE PROPER AND DIAFCTED TO A MATTER
IN CONTENTION ON WHICH THE WITNESS SUBMITTED DIKFCT TESTe"

Re 1.400Y e

ACTIONt HEQUEST REVERSAL OF CHAIRMAN VOLFTS RULING IN THIS
MATTER.

MATLING SICGNED MOTION TODAY

WAYNE T RENTFROC

COMSAT CENERAL CORP

77=5720

Nvivin

3102080 A gp
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

el ~ TR EemL w oA v oo e el - -
TOMIC SAFETY AND LICENSING APPEAL BOART

A H
Aacministrative Judges:
Alan S. Rosenthal, Chairman

Dr. Jochn H. Buck
Christine N. Xchl

In the Matter of
HOUSTON LIGETING & POWER COMPANY Docket No. 50«466

(Allens Creek Nuclear Generating
Stztion, Unit No. 1)

Mr, Wavne E. Rentfrc, Rosenberg, Texas, intervencr

pro se.

MEMORANDUM AND ORDER

February 5, 1981

Wayne E. Rentfro, an intervenor in this construction permit
proceeding now at hearing, has filed a motion asking that, on an
.nterlocutory basis, we review and reverse a Licensing Board
ruling which precluded him from cross-examining a witness for the
applicant. That precise ruling was the subject of a decision
rendered by us yesterday on the motion of another intervenor.

ALAB-631, 13 NRC .

For the reason stated in the first full paragraph appear-

ing on page 4 of the slip opinion in ALAB-631, 13 NRC at ?

. , . /
Mr. Rentfro's motion is cenled.—l’

s/

_1/ Mr. Rentfro's motion, dated January 30, 1981, reached us
subseguent to the issuance of ALAB~-631. Attached to it
was a copy of a telegram which had been sent by him to
(FOOTNOTE CONTINUED ON NEXT PAGE)



It is so ORDERED.

FOR THE APPEAL BOARD

. we ishop
Secrefary to the
Appeal Board

/  (FOOTNOTE CONTINUED FROM PREVIOUS PAGE)
this Board on January 29, 1981. That telegram, seeking

the same relief as regquested in the motion, was not re-
ceived by us. That fact, however, has not worked to the
prejudice of Mr., Rentfro. Nothing contained in the tele-

cram would have affected any of the conclusions stated
in ALAB-631.

|-



