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4 UNITED STATES

[ )*/ j NUCLEAR REGULATORY COMMISSIONy

Q R WASHINGTON. D.C. 20555-0001

%.v/....

SAFETY EVALUATION BY THE OFFICE OF NUCLEAR REACTOR REGULATION

SUPPORTING AMENDMENT NO. 69 TO FACILITY OPERATING LICENSE NO. NPF-47

GULF STATES UTILITIES

RIVER BEND STATION. UNIT 1

DOCKET NO. 50-458

1.0 INTRODUCTION

By letter dated January 13, 1993, Gulf States Utilities Company (GSU)
submitted a request for an amendment to the operating license for River Bend
Station, Unit 1 (River Bend). The proposed amendment reflects a transfer of
ownership of GSU to become a wholly-owned subsidiary of Entergy Corporation
(Entergy) as a result of a merger between GSU and Entergy. A second license
amendment has been proposed to accomplish the transfer of operating authority
from GSU to another Entergy subsidiary, Entergy Operations, Inc. (E01).

GSU is currently a publicly traded company, the common stock of which is
widely held. Following consummation of the merger, Entergy will be the sole
balder of GSU's common stock, with GSU's current common shareholders receiving
cash or common stock of the new holding company. GSU will retain its 70
percent ownership in River Bend and Caju.. Electric Power Cooperative Inc.
(Cajun) will retain its 30 percent ownership share.

2.0 EVALUATION

The proposed license amendment would add a footn,.te to paragraph 1.A of the '

operating license to reflect the merger of GSU and a subsidiary of Entergy.
The amendment does not involve a request for any change to the design or
operation of the facility, nor to the existing Technical Specifications. The
requested license amendment will introduce no change in the numbers,
qualifications, or organizational affiliation of personnel who operate River
Bend.

Under the terms of the proposed merger, GSU would continue to operate as a
utility, but by transfer of its common stock to Entergy, GSU will become a
wholly-owned subsidiary of Entergy. Ownership of River Bend will remain
unchanged, with GSU retaining its 70 percent undivided ownership interest in
the facility and Cajun retaining its 30 percent undivided ownership interest.

Financial Oualifications Review

Pursuant to 10 CFR 50.80(a), "No license for a production or utilization
facility, or any right thereunder, shall be transferred, assigned, or in any
manner disposed of either voluntarily or involuntarily, directly or
indirectly, through transfer of control of the license to any person, unless
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the Commission shall give its consent in writing." Pursuant to 10 CFR
50.80(b), an application for transfer of a license should include, among other
things, information on the financial qualifications of the transferee.

1

The transferee, Entergy, is a public utility holding company with four
operating utility subsidiaries: Arkansas Power and Light Company, Louisiana
Power and Light Company, Mississippi Power and Light Company, and New Orleans
Public Service, Inc. Through these subsidiaries, Entergy generates,

,

transmits, and distributes electricity for wholesale and retail sale to more
than 1.7 million customers in parts of Arkansas, Louisiana, Mississippi, and
Missouri. GSU, the transferor, generates, transmits, and distributes
electricity for wholesale and retail customers. Combining GSU's service
territory with Entergy's would create a large contiguous area with
opportunities for bulk power transfers and a potential to reduce overhead and
increase efficiency within the combined system.

Entercy's Financial Qualifications

Entergy is in stable but average financial condition compared to other
electric utilities. In 1992, Entergy realized electric operating revenues of
54.04 billion, an increase from $3.97 billion in 1991 and $3.89 billion in
1990. Af ter expenses, Entergy realized net income of $438 million in 1992, a
decrease from $484 million in 1991 and $478 million in 1990. Entergy's " times
interest earned" ratio has remained steady at approximately 2.4 during the
past three years. This ratio is used by financial analysts to evaluate the
ability of a company to pay interest on long-term debt. Any ratio above 1.5
is generally considered acceptable. Entergy's return on common equity was
9.8 percent in 1993, down from 10.9 percent in 1991 and 11.6 percent in 1990.
This is below the average return for most financially healthy utilities but is
not seriously deficient.

Since 1990, Entergy has improved its capital structure. In 1992, its capital
structure consisted of 41.5 percent common equity and 51.7 percent long-term idebt. This improved from 38 percent and 56 percent for equity and long-term

1debt, respectively, in 1990. Although Entergy's proportion of equity is
relatively weak, it is adequate and does not indicate excessive leverage
(i.e., reliance on debt).

Hoody's has rated Entergy's long-term debt through its subsidiaries: Arkansas
Power and Light Company - Baa2; Mississippi. Power and Light Company - Baa3;
and Louisiana Power and Light Company - Ba3. These ratings are in the lowest-
category of investment-grade except for Louisiana Power and Light, which is
below investment grade but is not apparently adversely affecting Entergy's
overall financial health.

,

For cash flow, Entergy generated 5842 million in 1992, $856 million in 1991,
;and $870 million in 1990. Although this indicates a downward trend in. cash
|flow, Entergy continues to generate substantial funds to pay nuclear-related
|

expenses beyond those currently covered and after cash payments of up to $250 !million related to the merger are made. l
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In summary, Entergy has average financial health. This conclusion is
consistent with The Value Line Investment Survey (July 16, 1993, p.714) that
rated Entergy average for financial safety.

MU's Financial Oualifications |

GSU's financial situation remains below average compared to other utilities,- . !although it has improved over the last three years. GSU realized electric- '

,

operating revenues of $1.69 billion in 1992, $1.62 billion in 1991, and $1.60- |
billion in 1990. GSU's net income rose to $128 million-in 1992 from $102
million in 1991 and a $44 million loss in 1990.-

|\
GSU's " times interest earned" ratio was 1.7 in 1992, which exceeds-the

1

generally minimally acceptable level of 1.5. GSU's return on common equity
was 4.0 percent in 1992, 1.9 percent in 1991, and -2.3 percent in 1990. .These |

,

returns are well below the utility average and have probably caused GSU |
difficulty in attracting equity capital.

Since 1990, GSU has maintained an essentially constant position in equity as
40.3 percent of total capital. Long-term debt has increased as a percentage
of total capital from 45.8 percent in 1990, to 47.9 percent in 1991, to 51.7-
percent in 1992. Although GSU relies more than the electric utility average
on long-term debt with its corresponding interest obligations, these
percentages do not indicate excessive leverage.

GSU's latest long-term debt rating from Moody's Public Utility News Reports
(July 6, 1993) was Baa2. This is the middle of Moody's lowest investment-
grade rating category and remains satisfactory.

For cash flow, GSU generated $158.5 million in 1992, $257.8 million'in 1991,
and $275.6 million in 1990. Although this represents a decline over the 3-
year period, GSU has adequate cash flow to pay nuclear-related expenses beyond

-
;those currently covered. '

A major contingent expense could result from litigation initiated against GSU
,

by Cajun, a 30 percent owner of River Bend. Cajun is seeking recovery of $1.6 j
billion in River Bend investment costs from GSU. If a court finds GSU' liable. ;
for this amount, or a substantial portion of it, GSU would-have insufficient. 1
assets to pay the judgement. GSU then would most likely be forced to seek ibankruptcy protection. |

Filing for bankruptcy protection is a pot'entially serious development-that
i

could adversely affect GSU's financial qualifications to own River Bend.
-

However, a judgement in favor of Cajun could occur whether or not the proposed '
. I

merger is consummated. Under the terms of the merger, GSU would continue to ;

own its 70 percent share'of River Bend and would also continue to operate as '

an electric utility. Although Entergy, as parent to GSU, would lose much-of
the value of.its investment in GSU if Cajun's suit were successful, it is not
clear that other Entergy assets would become vulnerable in a-GSU bankruptcy
proceeding. Although Entergy would be hurt financially, it should be able to.
survive and adequately support the safety of its reactor operations (i.e.,

,

a. + - ,-.r- w-.- -e%< - , , , a- y- , e. w w , y - - - y 7 s,,re



?
-

.

t

-4-

1

Entergy would lose its maximum $250 million cash investment in GSU and its
stockholders would suffer equity dilution). For these reasons, the staff does ;

not consider the potential for a large judgement against GSU as a result of '

the Cajun litigation to be a substantial factor in the financial
qualifications review of the merger application.

Conclusion

Both GSU and Entergy are financially qualified to own or operate the River
Bend unit. As Entergy has indicated, GSU will remain a broad-based electric i

utility with generation,. transmission, and distribution capabilities.
However, because the staff finding is based on GSU retaining its asset base,
this conclusion would be subject to re-review if either GSU's financial
situation changes significantly as a result of the Cajun litigation or if
Entergy transfers significant assets from GSU to itself or other subsidiaries.
The staff, therefore, has imposed a license condition which requires GSU to
inform the NRC if adverse results occur from either situation.

License Condition

A new license condition (2.C.16) relating to reporting changes in the
financial qualifications of GSU results from an NRC staff request. A
commitment from the licensee was provided in a letter dated October 18, 1993.
The new license condition states:

(c) Meraer Related Reoorts

GSU shall inform the Director, NRR:
1

(a) Sixty days prior to a transfer (excluding grants of security
interest or liens) from GSU to Entergy or any other entity of
facilities for the production, transmission or distribution of
electric energy having a depreciated book value exceeding one
percent (1%) of GSU's consolidated net utility plant, as
recorded on GSU's books of account, and ;

(b) Of an award of damages in litigation initiated against GSU by
Cajun Electric Power Cooperative regarding River Bend within 30
days of the award.

3.0 HEARING CONTENTIONS

On July 7,1993, the NRC noticed GSU's request for this amendment in the
;

Federal Reaister-(58 FR 36435) and offered an opportunity for interested
persons to file petitions to intervene and requests for a hearing. On
August 6, 1993, Cajun filed a petition to intervene and request for a hearing.
Cajun supplemented its petition on August 17, 1993. On August 31, 1993, in i

response to an August 26, 1993 notice in the Federal Reaister that an Atomic !
Safety and Licensing Board (ASLB) had been established for this proposed

j1
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amendment, Cajun filed seven contentions, which are addressed below. A
prehearing conference was held on September 15, 1993, to hear arguments on the
petition to intervene and responsive pleadings.

By a filing before the Licensing Board on October 13, 1993, the staff
addressed the contentions regarding their admissibility for a hearing.
Cajun's contentions and the staff's consideration of their applicability to

,

safety are presented below:
.

C-1 "The proposed amendments fail to reflect the public interest.and
interests of co-owners, wholesale customers and customers that may
be affected by the outcome of the Cajun and Texas litigation."

Cajun failed to state in its basis what it perceives to be the
relationship between the proposed amendment and the litigation that
it says may bankrupt GSU. While it states that there may be an
" adverse financial impact" from the proposed merger and the
litigation, it does not indicate how this all ged impact relates to
the safe operation of River Bend. Based on the information provided ,

by Cajun, it appears that the effect of the outcome of the cited
litigation would be the same without regard to who owns GSU and who
operates River Bend. !

C-2 "The proposed amendments may result in a significant reduction in
the margin of safety at River Bend." -

Cajun's discussion in support of this contention does not address
margin of safety, but instead discusses funding and the possibility

,

that River Bend might have to shut down because of the 1
unavailability of funds to operate the plant. Cajun's arguments-

,

notwithstanding, established safety margins are contained in the ;

plant technical specifications through the limiting conditions for
operation, limiting safety system settings, and safety limits.
There will be no change to the technical specifications for River
Bend as a result of granting the amendment nor will there be any
change to the physical design of the plant. Cajun itself has stated
that the merger with Entergy and E0!'s operation of the plant will
enhance safety.

C-3 "The proposed license amendment cannot be approved without Cajun's
consent."

This particular contention is not one involving safety but one
involving the contractual relationship between GSU and Cajun. Thus,
it is not a concern that the NRC staff needs to address in
evaluating the effect of the proposed amendment on public health and
safety,

t
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C-4 "The proposed license amendments will adversely affect Cajun's
rights regarding the operation of River Bend."

;

With this contention, Cajun listed six " additional" detrimental
impacts. They are: (1) lack of privity with the operator; (2)
right of access to audits and key reporting data; (3) approval of
budgets, capital projects, and major undertakings; (4) scheduling of
power; (5) administrative, general, and other costs; and (6) the -

assertion that the proposed arrangement limits liability to actions
that constitute gross negligence or willful misconduct. The rights
that Cajun alleges will be adversely affected by E01 operation are a
combination of economic and contractual issues not related to any_ ,

health and safety issues. Thus, the staff need not consider these
concerns in evaluating the effect of the proposed amendment on
public health and safety.

C-5 "The proposed license amendments cannot be approved without certain
.

license conditions." |

Cajun offers no argument to show that granting any of its proposed
license conditions will affect the safe operation of the plant.
Rather the proposed license conditions appear to address economic
and contractual concerns of Cajun.

C-6 "The proposed ownership amendment should be approved only with
;

conditions adequate to remedy its adverse impact on the Cajun /GSU
Interconnection Agreement."

This particular contention is.not one involving safety but one
involving the contractual relationship between GSU and Cajun. Thus,
it is not a concern that the f4RC staff needs to address in
evaluating the effect of the proposed amendment on public health and
safety.

,

C-7 "The River Bend license conditions must be enforced."

Cajun specifically identifies License Condition 2.C.(3), Appendix C, '!
Condition 10 which requires GSU to transmit power over its system on
behalf of utilities engaging in bulk power supply in GSU's service
area, and Condition 12 addressing GSU's obligation to sell power for
resale. This contention does not seem to be related to the proposed
amendment, but rather requests enforcement of two existing antitrust
license conditions. An allegation of nonconformance with license-

,conditions is properly raised in a petition pursuant to 10 CFR-
2.206.

'
_
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In summary, the contentions do not address the safe operation of the plant or
.

publicLhealth and safety. Thus, there is no need for the staff to discuss :

Cajun's concerns as set forth in its contentions in the staff's review of the ;

application. -

4.0 FINAL NO SIGNIFICANT HAZARDS CONSIDERATION- '

IThe licensee's request for this amendment to the operating license for River.
Bend, including a proposed determination by the staff of no significant 9
hazards consideration, was noticed in the Federal Reaister on July 7,1993:(58 !
FR-36435). Section 50.92(c) of 10 CFR includes three standards used by the

.

NRC staff to arrive at a determination that a request for amendment involves !
no significant hazards considerations. If operation of a facility in !
accordance with the proposed amendment would not (1) involve a significant i
increase _in the probability or consequences of an accident previously

~

evaluated; or (2) create the possibility of a new or different kind of
accident from any accident previously evaluated;'or (3) involve a significant
reduction in a margin _of safety, then the standards for a finding of no
significant hazards have been met.

,

GSU addressed the above three standards in the amendment application and
determined that the proposed changes do not involve a significant hazards
consideration. In regard to the three standards, GSU provided the following
analysis. 1

(1) Operation of the facility in accordance with the proposed amendment
_

|
would not involve a significant increase in the probability or j
consequences of an accident previously evaluated.

|
1

As a result of the proposed license amendment, there will' be no ;

physical change to the River _ Bend facility, and all Limiting '

Conditions for Operation, Limiting Safety System Settings.and Safety-
Limits specified in the technical specifications ~will remain
unchanged. Also, the River Bend Quality Assurance Program,
Emergency Plan, Security Plan, and Operator _ Training and
Requalification Program will be unaffected.

I(2) The proposed amendment will not create the possibility of a new or
different kind of accident from any accident. previously evaluated.-

The proposed amendment will have no_effect on the physical
configuration of River Bend or the manner in which it will operate..
The plant design and design basis will remain the same. The_ current
plant safety analyses will therefore remain complete and accurate in
addressing the design basis events and in analyzing plant; response
and consequences. The Limiting Conditions for Operation, Limiting-
Safety System Settings and Safety Limits specified in the technical i

specifications for River Bend are not affected by the proposed I
license amendment. As such, the plant conditions for which the
design basis accident analyses have been performed will remain

. _
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valid. Therefore, the proposed license amendment cannot create the
possibility of a new or different kind of accident from any accident
previously evaluated.'

(3) The proposed amendment will not involve a significant reduction in a
margin of safety.

Plant safety margins are established through Limiting Conditions for
Operation, Limiting Safety System Settings and Safety Limits
specified in the technical specifications. Since there will be no
change to the physical design or operation of the plant, there will
be no change to any of these margins. Thus, the proposed license
amendment will not involve a significant reduction in'any margin of
safety.

By letter dated August 6,1993, as supplemented by a letter dated August 17,
1993, Cajun filed four comments in response to the July 7,1993, notices of
consideration and proposed no significant hazards determinations.
The comments and the staff's evaluation of them regarding applicability to
safety and this amendment are presented below:

Comment 1

Cajun raised questions concerning GSU's ability to fund E01's operation of
River Bend, the possibility of GSU having to declare bankruptcy if a ruling '

adverse to GSU occurs in pending litigation between GSU and Cajun and its
effect on GSU's ability to fund River Bend's operation, and the possibility
that River Bend may have to be shutdown due to insufficient operating funds.
Based on these concerns, Cajun stated that the criteria for a finding of no
significant hazards determination have not been met. -

These issues are addressed in the responses to contentions 1 and 2 above.

Comment 2

The proposed amendment transferring operational. responsibility to E01 cannot
be approved without Cajun's consent.

The transfer of operational responsibility is not the subject of this
amendment. .

Comment 3

The proposed amendment transferring operational . authority to E01 will
adversely affect Cajun's rights regarding the operation of River Bend. |

The transfer of operational authority is not the subject of this amendment,

i
|
!
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rComent 4

The antitrust license conditions contained in 2.C.(3), Appendix C, Conditions
10 and 12 of the River Bend license must be enforced. +

t
'

This comment is addressed in the response to Contention 7.

In addition to the four comments, in the August 6. 1993, letter Cajun
requested a hearing be conducted prior to a final no significant hatards- |

consideration determination. With regard to that concern, 10 CFR 50.91(a)(4)~ '

addresses staff actions in the event public comments or a request ~ for a
,

hearing are received. Specifically, it states, "Where the Commission makes a '

final determination that no significant hazards consideration is involved and
that the amendment should be issued, the amendment will be effective upon- -|issuance, even if adverse pub!ic comments have been received and even if an
interested person meeting the provision called for in 2.714 of this chapter >

has filed a request for a hearing. The Commission need hold any required
hearing only after it issues an amendment, unless it determines that a '

significant hazards consideration is involved in which case the Commission
will provide an opportunity for a prior hearing."

The NRC has considered Cajun's comments and has concluded that there~is
nothing in them that would cause the staff to change the proposed no
significant hazards consideration determination. a

=

,

For these reasons, and those given by the licensee, the staff. agrees with the
licensee's determination, and therefore has made a final determination that -

the proposed amendment does not involve a significant hazards consideration'.

4.0 ANTITRUST EVALUATION
,

Pursuant to Section 105c of the Atomic Energy Act of 1954, and the [Commission's Rules and Regulations, the staff conducted a review to determine 1

whether significant competitive changes have occurred in the licensee's
activities since the previous antitrust operating license review. '

3

Pursuant to procedures set forth by the' Commission in delegating' authority to :the Director of the Office of Nuclear Reactor Regulation and the Director of - -

the Office of Nuclear Material Safety and. Safeguards, as appropriate, the *

Director of the Office of Nuclear Reactor Regulation has made a finding that !

as a result of the proposed merger, no significant antitrust changes have |occurred since the operating license antitrust review of River Bend. "

:

The Director's finding was. published in the Federal Reaister on 0ctober 20,- |1993, (58_FR 54175) and provided for requests for reevaluation of the finding- _;by November 19, 1993. Requests to reevaluate the. Director's finding, dated
.

November 19, 1993, were received from counsel representing the City of 1
Lafayette, Louisiana, Terrebonne~ Parish Consolidated Government, Louisiana 'i
Energy and Power Authority, and Cajun Electric Power Cooperative, Inc. j

i

I
'

:
i
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Reviews of post-operating license amendment applications involving changes in
licensees have included an antitrust review by the staff and consultation with
the Attorney General. The antitrust review by the staff focuses on
significant. changes in the licensee's activities since the most recent

3antitrust review of the facility in question. The staff applied the criteria '

established by the Commission in its Summer decision in reaching its No |

Significant Change Finding for River Bend.
;

The concerns raised by the City of Lafayette, Louisiana, Terrebonne Parish |
Consolidated Government, Louisiana Energy and Power Authority, and Cajun

iElectric Power Cooperative, Inc. in the Requests for Reevaluation were
|thoroughly considered by the staff in its initial evaluation of competitive '|

changes resulting from the proposed merger between GSU and Entergy. The !information provided by the City of Lafayette, Louisiana, Terrebonne Parish
i

Consolidated Government, Louisiana Energy and Power Authority, and Cajun
Electric Power Cooperative, Inc. does not identify any new competitive
concerns or any data that were overlooked by the staff in its initial review
of the proposed merger. Consequently, it is the determination of the staff
that the criteria established by the Commission to substantiate a "significant
change" have not been met.

The Commission's Rules and Regulations (2.101(e)(3)) for reviewing antitrust
issues prior to issuing an operating license provide for a thirty day period
in which the Commission can review a reevaluation of a "significant change"
determination, for antitrust reviews occurring after issuance of the
operating license, it has been the staff's practice to provide a thirty day
period for Commission review. However, in this particular case, the staff
recommended the Commission inform the staff by December 17, 1993, whether they
would exercise ELg sponte review. This only provided a nine day review period
in an attempt to meet GSU's request to complete the merger by the end of the
calendar year. The Director has determined that he will not. change his
finding that no "significant change" has occurred. The Director's
reevaluation was published in the Federal Register on December 13, 1993
(58 FR 65200) and became final NRC action on December 16, 1993, with the
Commission's decision not to exercise sua sponte review.

5.0 _ STATE CONSULTATION

In accordance with the Commission's regulations, the Louisiana State official
was notified of the proposed issuance of the amendment. The State official
had no comments.

6.0 ENVIRONMENTAL CONSIDER.ATION

Pursuant to 10 CFR 51.21. 51.32, and 51.35, an environmental assessment and
finding of no significant impact was published in the Federal Reaister on
October 29, 1993 (58 FR 58202). Accordingly, based upon the environmental
assessment, the Commission has determined that issuance of this amendment will
not have a significant effect on the quality of the human environment.
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7.0 CONCLUSION

The Commission has concluded, based on the considerations discussed above,
that: (1) there is reasonable assurance that the health and safety of the
public will not be endangered by operation in the proposed manner, (2) such
activities will be conducted in compliance with the Commission's regulations,
and.(3) the issuance of the amendment will not be inimical to the common
defense and security or to the health and safety of the public.

,

Principal Contributor: Edward T. Baker, PDIV-2, NRR

Date: December 16, 1993
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