


I move that the Board accept this early written rotice of
arsexrance in lieu of a costly telephone call, Flease notify me
ty mail or phone if this is unacceptable, My telephone number is _
616 33u-ligis, ke d

I would like to somment on another aspest of the Board order,

"Similarly, intervenors, Christa-Maria, Mills and e L

Eler =~ who are represented by the sar.o attorney Ry A
and who #i1led & single brief -~ grro intervenor, PN
John O'Heill II, and zmicus guriae, Council on . Y

Invironmental Jualivy, ofier essentially the same

reasons in sunport of the ruling Delww, No other /

intervenor briefs huve been received.” %
x

I call attention to:

MOTION TO INCIUDE JOHN LEITHAUSER IN TEN DAY PILING &
EXTENSICON CONCERNINC REVIEW ON THE MEMCRANDUM AND ‘
CRDER CF NEPA REVIZw AND THE NEED PCR PCWEFR ISSUE
DECIDED BY THE LICEI'SING BCARD,
Filz€ on “hs 20th of Novemter 20, 1980 by John Leithauser, arnd his
~.ef fil¢d on “ime, December i+, 1980, entiteled:

BRIZF CF JOHN ISITHAUSER IN SUPPCRT 0F LICENSING BCARD

PINDING ate,
John Leithauser was specifically invited by the Atomic safety

aril Liecensing 8card to particirate in briefing the NEPA guestion,
now being corsidered by this Buard, and he has done so. Confer
Board Urder "llowing Sveclal Fre-Hearing Conference’ Jan, 17, 1990, Pe 3.

T address ‘his gquestion tc the Board: Is John leithauser
admitted %2 thin proceeding? If he is not, then why not?

if John lLeithauser has no' been admitied t0 “his ~cpeal
roteeding, I MIVE that the Apoeal Soard admit him %o 4hils proseeding,
rensider nls argements fully, and invite him %o the Oral Hezaring,
"1*thermcce, Decause four parties have filsd in suopport of the Board
(rder, | move that speaking “ire granted Mr, ieithauser not be

subtiracted from the other three affirming parties, I would not




Jl.nuary 9,

Dated December 20, 1980

PART 11

“Reply briefs may be filed M&Wo'
Memorandum and Order, September 12, 1980,

In *he original Apoeal Board Crder, reply briefs were
=eg%tricted G0 no narties, and hence are open to all who choose to
revly. The December 1G%h date was moved back to December 22, 1980
when “Order for a Ten Day Extension of Time t¢ File Briefs" proposed
by Christa-Maria was granted. Furthermcre, "Mcotion for Extension of
Time for Intervenor John C'Neill II <o File Answering Brief, dated

November 20 and granted lovemter 25, oontains the following wording:

"1 move that the schedule proposed by Christa-llaria et al on the 13 ol

Nevember. 1220, be adonted for sl) varties.”

Accordingly, as is my rizht, my REPLY BRIEP follows:s

2PT

the Jenly Brief:

lany araumernts posed by Yhrista-taria, James ills, and
Jorn leithauser, The Councli. on znvironmental Iuality, an
are vary similar. Mosc¢ of these sre lefal argurenrnts, But this

"wiil svyrengihen and underling ny unicue arsurerts of issuez of ia
points ¢f fact, and matters of common sense and falrness, Several poir
%ha% may cause confusion,and ommissions shall be corrected,




TN ————

. o
e SIS - v - ———————— - i

Rt

e . 33
'.‘” v ',
R A L7

C. Several very brief comments upon the possitton of Consumers
Power and NRC Staff pepper the body of this Reply Brief. .

- ket
RPN

First, 1 might well comment upon an argument made by John

T

™

elthauser, He queted the agency chargsd with interpreting and

(

guarding the NEPA statute, the Council on Environmental Quality as S
stating in their guidelines, S-iii-b: "*In considering what constitutes °

pa ‘%1 i
o ::.‘ _ng; :-.“;'g:i-l' ,

major action sigriflcantly affecting the environment, agencies should
Year in mind that the effect of many federal decisions about a project
¢r comolex of projects can de individuaily limited but cumulatively
congsideradble,' The C.E.Q. has stated further in See, II of its guide-
-ines that See. 102 (2)(e), *should Te applied to further ma jor federal
actions raving a significan’ effect on the enviroement evan though they
arise Irom orojsc's or programs initiated prior 4c enactment of the

At on January 1, 1970, Where it 1= not practisal to reassess the basia
course of ac*tions, it is still important that further insremental

major ~cticns ve shaped so as to minimize adverse environmental cone
sequerces nct Tully evaluated at the outset of the program or programs"'
irief of Jonn Leithauser in Support of Licensing Board etc., Dees, U4

When considered alone, a federal action mey seem to mat4er

“ittle, as .‘onsumers Power and NRC Staff argue, But when such an
actlon lg exznineé in econjunesion with rany other individually imnmtcuocus
cnangea, Tha overall envirormental dizruption may be vaery #reat., NEPA
crudently guards against such phenomena,

Corsidered in three different lights, the chanee in the svpent
‘uel ncol oroposed could contribute 4o serious envirormental disruotion,
The Tirst of these is the hotly disputed fact that if the svent fuel pcol

sxpansion is artificially considered alone, the individually limited
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! : change may appear %0 be minor, But the dogging effect cdoontinncd'” Afasl

plant functioning creates an effect that is cumilatively cmldonhlo."'-"
: NEPA then, here forbids the illorlecal and artificlal distinction %
| between the Spent Fuel Pool expansion and eontinued plant operation. s

In the second case, this Spent Fuel Pool erxpansion must de
congldered along with past and proposed federal actions such as:
“he increase in amount of plutonium allowed to be burned, (see :
attached NRC letter to Sen, Fritz Mondale ); the post-~Three Mile BE
lgiand NRC-mandated plant modifications that include a Techniscal
“upport Center, Contalnment Hydrogen Monitor, Reactor Coolant High : :
Feint Vent, and the three-foot-thick concrete silo o provide poste
sccident shielding cf gamma-reys, and otier like modifications,

‘ses attached extrasi from the summary of %“he Big Rock Risk Assessment
"roject Meeting of Nzrah 20, 1980); the many technical zspecifications
~-stded °n 3uch gafety-rclated matiers as rezctor instrumentation

tlons that affect public szafety ard the en: Aronmant, for example
N2 nermission sranted Consumers 4o continously vent the containment
culidings and the many o%her federal changes at Big Rock since 1652,

Scme of these matters have Been reviewed with the environment
‘n mindy even so, NEPA recognizes %he syncrgistic effacts of
nany moditlcations, and thus at this threshold the law requires the
creparation of a full and complete Znvironmental Impact Statement.

HSPA anvlies %o the instans proposed action for the above resscns alcne.

Finally, the change is mart of an ali inolagive Pederal Palic

r. reorocessing and nighelavel waste dlspesal, Considered az a
£art of this cumulative policy and actior, this Spent F2el Pool
X nans i ion request iz clsariy a Major Pede=al Action that must be
reviewed under NEPA,

I make the above argument, not bLecausa I believe the Srent

fuel pocl exvansion, when conside~ad alone is a minor aetion, bdut to

-

il

-~
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the case that NEPA hm.apmu. If the Appeal Board were to “u” . o

continued power generation as neporate and distinct from the action
sought, the above argument then demonstrates that NEPA elearly
avnlies, since Ir the eyes of the law, the pronoszed action is, none

the less, a major federal action,

-

'“
b
FA
3

MY UNIQUE ARGUMENTS

That proposed 18 & major Féderal action has been firmly establishtd.
by all affirming parties, remember that I have advanced several
unique reason3 why thils ‘c so.

First, the 20l is 0 be used in a way %stally unforseen when
designed: Tha large amount of fuel, the use of compacted racks, the
extrene lenygth of storage anticlpated, and the presence of more
ciatonium in the fuq! mixiure, £ll make the expansion alone a major
Pzderal action,

Seccndly. the Hment FPuel Pool Expansion is vart of a major
Jederal poulley on fuel reorocessing., Sse above,

Thirdly, whe matier of Due Process was one imvortant reason '
why NZPA should hern apply,ﬁhnz was advanced by myself alone,

The Atomoe Jafety and Licensing Board is fully esmpowered to
daside the questicn before it, Be certain that Consumetrs Power
will forward all conceivable advantagss €0 the =.panzion., See Talle
i=3, attacked, Eut thece who advocats alternatives, ineluding the

“Sernative of dolrg ncihing would )y NRC Staff and Consumers

»
Poyes Company, e 2lluwsd %o advance no sudstaniive arsuments

<

-y

his 18 decidedls rnot qual Protect_on Under ths Law,
Now, how can the Atemic fafety and Linsensing Board fairl:
dscide this questior . 1t is not alluwed %o fully examine the

ccels and benefiis of umerdment denial? They will ke %o0ld




only one side of the issue, Aa a mztter of 'fa:lmu

Due Process rights,

Ul

There are sirong, unsontested issues of fact *that arsue
etrosely against the Spent Puel Pool Exgansion, adding weight to tho
need for a NEPA review, Rathepr than repeat the litany of Big Rnck's<;
nigh eosts, low power gutput and technical problems, I might simply

vauing %the Arueal Board the zeriousness of %neceo unccentested factas

2 DAPA raview de@ldedly would not be frivolous.,

I miznt add toc the avove evidense 4hat Consumers Power

o . & .
il & . dem A A . - o & B e B 1 p——
¢ intaeTestad in encouraging energy consapvaiion. Consumers
- = o - 2 — B S e 3
: Shree tyn2s of newsperar adveriicements: sezally required publiec

s%irgs, ade designas %o discouvage transmiszisn line vandalism, and
.2enents That explain how scononical elzetricity is, See g
JLeenpy, sncliossd,. Nots that ¢the zitached a3 e ourazzs use of
Lontricity to heat water, which ean ba done mors efficiantly by
n2at eg~gen:eration, solar hiwat, or even eonventiional gzs hzaters, s
¥irielty for a elothes drier is mentiorad as beinx = very gzood ;
210, vhen car Tamily's solar drier is absolutely afflicisnt, 2 device

coerd mambers might be more famidiaw with vhen ealled v it

raililioral name, a clothes Yined the atiaehed 24 1s part of a

renduoted in newspapers, on %he radic and I belisve,IV.
i, o I Faniliar, ~he 23 ing how long
ICUTIA SLsangr In one r's word Lec oy
- ~n* 2 X NSy e
6t onl L g8
24 cl2 ¥ Ut povicusl IccuUYages paoulie Lo UTe more
1eanricity veather than to corservs
Tav , even in %the faaze of sush imprudens ancouragement, ofa;
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by 2 factor of only 2 to @percmt. Ware utinty rus
save onlv 1% of power generated by Conanmra i ~er Conm
would be totally urneeded, HNone of these argurents havc bun e

Risk~Asseasment

Row, the ocutslde cbsarver might be puzzlsi by the awkward

rezture faren by Consuners Power, when in the ane cas2 the cow

.,I‘ i

r"

fign%s tooth and nail %¢ prevent an Environmental Impaot Stltlnlnf

e

laeluiing a cost/benefit aralysis of the Spent Pual Posl Expanaion

tha?t vould Include examination of continued p-ant operation, and in . =
anctheor ingtanee 1% strongly encourages the HRC %o conduet a very TR

» » - - - - - . 3 N ‘}{
gimile~ risk-assecgment of certain HiCemsrdated plant modifications,

adnl¥iiox In Lts request that an unfavoradls ristekrznetit firging

. - aole % - - P ] o <
=i2 promp? plant shutdevn, see FHew York Tiuss -»tiele, ndaay
- ~ - " 3 o 7.8 o = o . - - ¥
¢ 2, 1980, "Mchigan Utility 323tlinz iuelizaw Avencr on Safeiy,”
. - ~ P ™ ~ L S - e - - -
g o | aret 10, 1520 tris e ASonmic dataty and Lw~e~51ng
- ..“ i - \ MTa VL L e
Ml 3 s s 2 4% - - 2 o3 -
lhe Impartial obssrver might well ask, "¥ cge Uhe conrany
X
3 scngintant nogition?"
A . ‘ i s
- - - < - PR | - - o dlE T .
1T W@ rIsK o D= eynical, 1 wid se ; 5 %re znswer %o

igstion 12 only that iu the S ent Tuel Pool rrension it ie
- umerz® rdvaniage %0 oopose a NEPA revizy, ile its
ints 85 are best zerved Ly mmeourasine 3 picie wnt that might
> soe%.y ol dRETisgtiongs Th 13 =il reptatla,
B utils cres %0 3T Tz zalss ~izhvg %o olant

g : o ™ . .
. - - S - = - ' "C_‘ - e - e
) -~ e e ~ - N - " ) - >
o 3 awueElDl Ol LAQCT,y wCins ers has iIcor Tweniy vears L2en
yan 2 ES

9

zguring all employees and ths publie

e}

functicng well, It is odd that +he usil 1%y i1s urwilling to conelusively
2
test 4he olaims of safety. “hile it may nave the riaht Yo apreal
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has offered po reasons wha it can legitimately oppose a NIEA rcvicl, |
of the proposed aoction, In fact, in the absence of a NEPA cxam.tmﬂd. .~
a large portlon of the reassurances of safety must be viewed as }“‘fﬁ,
wisghfull thin¥ing nct open to scientific reviow. Fairness, pudlie 3
gai 2Ty, worker vights and basic truthfulness sirongly demand that the G

NZPA review proceed.

I repeat, the utility cannot be allowed to manipulate the

NRC Into performing a risk-assessment when this furthers its own 3
rarrow self-interest,and on the other hand, block a parallel NEPA ‘ §

Ervironmental Impact Statement when this does not serve the utility's
srpozes, If, when withoutthe mardate of law, such a risk-assessment
i3 performed, and a NEPA requirsd raview is denied, aqual application
01 the laws lecomes a joka, The Appeal Soard can prevent this, con-:
stangy reguires it, and I 30 urge i%,

Finally, T migh*® note that oe far, nelther Consumars no> Staif
nave2 even ftcuchsd uvon the above arpment: ny assertions remain
unchallangad,

Minoe Clarifications

Cn page 15 of my Brief dated Decapbar &, 1980, 1 mentioned
that in the Dalryland case “the Co-op presented certain sontrectual
clalises acncerning quality and safety tha% it aliezed performed the
funation of en Environmental Impscs Statemeni, Tha' inievoretation
* the Dalryland Board.

In avzuing that the Atomis 3afaty and Licensirg Soard should

decide %he question of Section 102 (2){e) of IEPA, I mentionsd that

1% might wish to hear issues of fact localliy, MNote, this uues not

diminish the fact that determination of both sections » ard =

should be founded solely on matters of law. Similarily, in asserting.




since meaty issues of fact awalt i¢.

To sum up, NEPA requires a peeparation of an Environncut;;zﬁ;_

s

Tmpacy Statement however the action 1s viewed. This ]S a major

Federal action! Purthermore, a NEPA review 1s essential to equally
nrotect all under the laws, Such a review would find important #
isgues of fact, Finally, Consumers Power Company led the way in
requesting a risk assessdent in another instant and 2annot here
oppose a NEPA Environmental Impact Study and still legitiimately

exercise concern for worker r»ign®s and public safety.

Again, I MOVE that the Arneal Board affirm the decision of the

Lizensing Board to order a full Znvironmental Impact Statement to de

nra2pared for the Big Rock Tpent Tuel Poo) Expansion.

PART III

Enciosed is a Table of CTitations Tor my Brief dated Deec, 4, 1980,
Y simply was impossible 4o prepare iY at the %ime of filing,

#hen my wiie Linda and I typed the masters for the {irst two
vages of tha Jec, 4Th trief, cur %echnique was yel imperfect, I offer
there, pagas 1 and 2 in standard ferox form to any on the service list
whe were troublied by the aquality of those pages., Please write or

call, and I shall supply <hese,



should read 10 CPR 8 51.5 (a)(10)

from Minnesota v, lluclear

at 13751 -5
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ABOUT 13 CENTS IN FACT
. 3 °
I you've got an elecliic water liate, L'.ui);u.".g weais. runiting small in reiation to «ll the other cos's ot
jocd, minute shower cests you  appliances, and war ming the water  liviag, serve us well and at reason-
about 13 cents, - for countless baths and showers. able expense
And that's abeut 15 gallons of Eiectricity —especiaily when you At Consumers PL, .\'er
water. use it wisely —is still a very good we wanted ;mu
Enough to give a body some- buy. - to know \\
,
thina tosine abont  at least whan Ralsina aturka: far S honire in thoe N
g-d . oy T, - " ' .. o S apeeS e \‘{“-
you Consider what intlation’s do- ati elech 'c oven today costs sbout electricity 7= e prmeeerr®
) ‘ ‘ _ ¥y . . el
ing to other current ¢ osts. 72 cents. Doing aload of clothes in  is one L
NS, wo're not My 3-,--375";7_-. ou_'.'x':!.uf-. diver runs you aboul of them.
is cheap. But the fact of the matter .18 cents. And that
is that electricity uses up less of Yes, the cost of energy as a whole  we'se trying
the average famlly's spvmu.,lv in-  has increased in recent years. But to keep it
come now than it did 20 yearsago,  there are <till forms of rnergy that,  that way
ELECTRICITY. It’s still A bay. (&
LB . 14 X. its stull a good buy. (&)
. The Necord-Eagle, Traverse Cicy, Micn. (9681, Thursday, November 29, 1980 — Page | "



TABLE 5-1

SUMMARY OF COST-BENEFIT OF ALTERNATIVES TO INCREASED SPENT FUEL POOL STORAGE

Alternative Cost Per Metric Ton Heavy Metal Benefit
1

Increase Storage Capacity 5780( ) Continued Energy Generation

Storage at a Reprocessing Facllity $7000 to $12,000 per year(z)“) Continued Energy Genofauon(:”

Storage at an Independent Spent : . (3)
| Fuel Storage racllity $7000 to $12000 per year(z) “ Continued Energy Generation
| .
! Storage at a DOE facllity $232000“) @ Continued Energy (;euerallon(”
g (approx $14,000 per year)
i ;
‘ « Storage at other Nuclear Plant Sites Greater than Increasing storage Continued Energy ( }enerauon(”

: capacity at Blg Rock Point Plant

Reactor Shutdown $12 million tolal“)(equlvalent to none
$525,000 per assembly or $68,250
per Mtu based on 22 assemblles

!, per fueling)

(1) in 1978 dollars

(2) 1n 1976 dollars
(3) These alternatives are not currently avallable nor could they be avallable before 1981

(4) Does not include cost of shipment to storage facility

From CONSUMERS PCLR C(MiaNY
F1C .4 Ck IOINT TLAND
SPENT FUEL RACFK ADDITION
TUVIRUTE AL (NPT ZVALUATICN
April 1979




Plutonium Use at Big Rock Point and Midland

. Is this a decision the company 's allowed to make?

Peply: No. Consumers Power Company did not and cannot-use plutonium
without review and approval of the NRC. In fact, each licensee
or applicant for a license change relating to the reactor core
is required to submit details of the reactor core des‘zn or
design modifications to NRC for review. The review process
and approval or disapprova. ‘ctions are governed by the Code
of Federal Regulations, Titie 10, Chapter I, Parts 2 and 50.

2. How can they do this without a public hearing?

Reply: They cannot. The Midland case is still in the licensing review
stage. An oppertunity for public participation is afforded
by the independent Atomic Safety and Licensing Board (ASLB).
Both the radiological health and safety matters and the
environmental matters will be discussed at a location near
the proposed site. The use of increased amounts of plutonium
at Big Rock Point are subject to completion of a public
hearing as discussed in Reply No. &4 below.

How can the NRC allow {t?

Reply: Our replies No. 1, 2 and 4 should also answer this query.
Isn't 1t a violation of NEPA?

Reply: No. 1In 1969, Congress passed the National Environmental
Policy Act (NEPA). Our regulations implementing NEPA require
preparation of draft detailed environmental statements of the
lmpact of our licensing actions; their review by appropriate
Federal, state and loca. agencies; and preparation and
submittal to the President's Council on Environcental Qualicy
of Final Environmental Statements. The review process bv the
Commission's staff includes an evaluation of the potential
environmental ir;act of proposed plants and includes a
comparison of the benefits derived against the possible risks
to the environment.

The Big Rock Point case involves a request to increase the

amount of mixed oxide (plutonium) fuel from amounts of less

than 50 kilograms to 150 kilograms. Consumers Power Company

has operated safely with test assemblies of plutonium in Big

Rock Point since 1969 with AEC approval. In 1972, Consumers
requested approval for the increase in the amount of plutonium.
The increase was approved by the AEC, but has not been izmplenmented
in the reactor because of a
The hearing was temporarilv
Commissione : ;

n ASLB hearing on the subject.
suspended by order of the NRC
|

i

for certain gzenerict

pluton

Therefore,

only be allowed when a

present hearing process.
vositive decision would be full

requirements, as noted above.

1/WASH~1327 August 1974 Draft Generic Environmental Statement

Mixed Oxide Fuel (GESMO).




COST OF DEFERRED ITEMS

PROPOSAL DEFERRAL COST (THOUSANDS OF DOLLARS)
POST-INCIDENT SHIELDING 40,000
TECHNICAL SUPPORT CENTER 4,000
POST-INCIDENT SAMPLING 525
. ALTERNATE SHUTDOWN PANEL 250
CONTAINMENT HYDROGEN MONITOR 50
RECIRCULATING PUMP TRIP 1,000
OTHER ATWS MODIFICATIONS/ANALYSES UNKNOWN
METEOROLOGY TOWER 300
RELOCATE OFF-SITE EMERGENCY UNKNOWN

RESPONSE CENTER

COST OF NON-DEFERRED ITEMS

MODIFICATION COST (THOUSANDS OF DOLLARS)
REACTOR COOLANT HIGH POINT VENT 3b
ADDITIONAL INSTRUMENTATION 300
FIRE PROTECTION 840
ENHANCEMENT OF POST ACCIDENT 1,300
OPERABILITY
SEISMIC ANALYSIS (SEP) 1,400
HIGH ENERGY LINE BREAK (SEP) 500

Crew SUMMARY COF MEETING DN MARCH 2, 1982, TC DISCUSS PROPCSED BIC RCCK
POINT PLANT RISK ASSESSMZNT, sent under cover of letter of Richard
D. Silver, Cperating Reactors Branch, Division of Licensing,
Oct 14, 1980, pp L&S,



CBJECTIVBS COF THE BVALUATIN
IDENTIFY THCSE ASPECTS OF BIG ROCCK FOINT THAT

TCWNTHIBUTE MUY SIGNIFICANTLY TO CVERALL FLANT RISK

iP NECESSARY, FROPCSE FLANT MODTPICATICNS THAT WILL A
38DUCE TEE IMPACT OF THE SIGNIFICANT CCNTRIBUTCES TC

CVERALL FLANT RISK TC AN ACCEFTAELE LEVEL
DETERMINE THE COST CF THE EEQUIRED MODIFICATIQNS

CECIDE IF THE FRICE FCOR CCONTINUED CFERATION CF
BIG "X IS JUSTIFIED

SUMMARY CP MEETING ON MARCYH 20, 1530, T2 DISCUSS FICFC3ED BlG AL
LT TLaNT RISK ASSBSSMENT, sent: under cover lecter orf 3ichard

o 'R oy d L ¢
Branch, Division of Lisensing, <ct.

‘ivar, Cperating Heactors

220, pe 6, here rerroducAd in full Jor economy’'s saike.



TABLZ CF CITATIONS
for

INTTRVENCR JCHN O'NEILL II'S BRIEP IN SUPPCRT CF
MEMCRADUM _AND_CRDER OM NEPA RTVIEW

L]

ASZES

C&’_‘[‘)W’ ﬂ‘i’fi' ﬁh—t{“rd*‘q, nnmit':pg
U Avomic cnergy Commizsion,

BL9 2,24 1109 (D.C. Cir. 1971)

sl e

Minnesgta v, NRC, £02 F.2d 412
—(D.\:. :ir. 197;) L] L - - - L

Silva v, Lvmn, 482 F,2d4 1282
\18%€ Cir, 1:’7?) . s s 9 e @

Sworodb v, Harris, 451 P, Supp.
BaDe Pa. 1(373) " " e & e

NRC

Dairvland Po Cooperative, (LaCroes
Boiling Wate Reactor) - LBP-BO-2,
11 NRC 41 (.980), ,
affirmed October 29, 1980, ALAB-A17 ., .

er , (Prairie Islond
Nuclear Generating t, Univs 1 and 2)
RC 31

REGULATICNS AND NOTICES

44 Fed, Rego “'3126 ? wse
10 CPFR Part 2, Appendix A,

CFR § 51,50a)(10)

CRR 8§ 2,.718(e)

.
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