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1. Questions before the Apveal Board Pe3

IT1,Argument Pl

I. The snent fuel pool expansion has been nroposed for the sole
purpose of extending the neriod of power gensration at Big Rock, P.&

11.8efore the Board is a proposed Major Federal Action, PsZ
A. The proposal to expand the spent fuel pool is in itself a

request for a major federal action, Pa5

b ]

The proposed medificaticn significantly alters the nature and
utillization of the pooi, n.8
e+ Tha spent fuel expansion proposal is part of a major new
faderal policy on spent fuel reprocessing. p.3
J Tha svent fuel pcol expanaion and attendant sontinusd plant
functioning constitute a major federal action. Pe?
1T, The scove of this license amendment i3 necessarily brosd 2.0
encurh to include an Environmental Statement,
A. HNotice in the Federal Register cannot defins the sccpe of

this proceeding. P.9

B, The License Amendment “pplication does not define proper scope.
Sis LA Sy

o]

The scope is properly mandated by pertinent statutes,

examined by the Board in compliance with NRC regulations and

policies, Pe 11

1V, Where no Environmental Impact Statement has ever been prepared
for the plant, a license amendment which is necessary to extend
the operating term of that plant is requirsd %o be meviewz2d by an
nvirvonmental Impaci Statement under provisions of the Nationa:

anvironmental Impact Aet of 1970, p. 13
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United States of Amgricq
Nueclear repulatory comnission

In vthe liatter of
CCNSVUAZRS POWER COLANY Docket Number 50155

(Spent Fuel Pool ladifieation)
(Big Rock Point Nuelear Plant)

INTERVEIICR JOHN C’NEILL'S
BRIEF IN SU,DORT OF
ME. ‘ORANDUIi AND ORDER ON NEPA REVIEW

"HZ2A reviaws should be sovernsd by a rule of reason,”
Staff brief, p.22

In this brief I shall show compelling reasons to uphold the
Atomie Safety and Licensing Board's "llemorandum and Order on NEPA
Reviaw®, reasons based both upon law and upon losic.

Consurers Power and NRC Staff would sae2p under the rus the
stubborn prodlems of NEPA issues, and employ curious,
convolutsd reascning to exempt Bies Roex from an nvironmental Impact

Statement, But I i1l sho? that the fual pool »xpansion is In*rinsizally

bound to eontinue’ nlwnt oporation and sewvoe no othar purnose than to

axtord the‘nlant'é‘lifc.- The leous 6? eom*inuad plu% opera-ion ~ill
be shom to wmva “iwet ¥ron Introuead Ix%o thia procoedin- by the
lie~ncee, For s~varal icnortast reaacns this proposal is inde-d a
major €3 'a»al setion,

I vill forthar Saonsrece th.t t*e scope of *“Ie nreesndiic

en=mal - 2 "iM\ raviewy Vath 1a 1lient of the Pralrie Islaind fiacirs

and nas a statutary reguirns.ax* of , Fi. I il also gha that t+is ie




the orly 9racradinr 1 v i-h this naceseary issue ¢:n Be rais-d,

I 311 fupther rovy 4% tha ..\ review is 1ot retroactive
brcausa of *tha 'seculiaritier of thia case, the 'anda~e of tha .LV. 12w,
an? “acause 23f the linits wlaend u-on %he crierad Lnvircnrent2l I-pact
S¢1te~ant,

Firally, I will sho= that <%ere lg a stronc facual basis “sr an
Saviroamenta) Ravier because this seall "erardlathered” nlant i .ot
readed, is unsafe, and that an nviron~ental Ir~pact St~te en* would
ghow %t"e Yenefits of Jenyin~ 3ir- Roe% a licerse amendrent far osutvelsh
“he teneflts and attendant ris™s of continusd plant onera+isn, Theee
issuss of fact are strens armu ents in favor of an .nvironw:ntal Ivpact
State ent that have never Teen disputed.

The weight of law and precetent and the cenpelling foree of common
sense ar2 squarely tehind our call and the Board's call for an

Znvirormental Impact Steatevent,

fhe Anpeal Board i3 ~harrs2 w»ith pevievir~ the Santa-thar 1%, 1770
mlinr of this Atormle Safety and Licereine Roards

"1t is orfarad *Fat the g*af® nrepara an nrivrgnmental
Ivpact 5%a*e wrt wureuant to section 102(2)(2) of i 2o
coverines tha environmen*zl impaets of an exnance? enent
fael nool ovd the additional tern of opesration of the
f2¢ility t-at ?uch c:ganslag ggulé ner-itzrﬂ

levorardun and Ovder on 1.7 eviar

De 18229' saﬁi. 12. 1.9%0, (Harea}te;

Board Cré-vr) |

I% .8 Jacision "n= reash-é by tha Doard af+:r all 4hre martias,
tnelucine John Leithousar, trisfed this questisn posec by the Board in

us
resnonse to John C*.i-11l1's Contention V:Ils

Yrhape g Faaf 14y “as novar g2 Disctes ¢ wetion» )
B WP Z5v . a5 nevart gnSUL\_ \.'..-._uD »SLlONnTl
romamantal C0lley et of 1769 (1 .T8) raview bacauge i+
1§ licansed “e”ora .i.0y, £3°8 u lieras .irand g o M ks Fody
Pds mernit the contiausd omawation of tUa fugilitwy
175 ' ogt~ben=?]
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analysis or the necd for powe> in *hs license amendmen?’

proceeding, notwithstanding *hat the staff may issue a

negative daclaration? Order Fcllow ng Svecial Pre-Hearing uegrgganue.
pp‘ } .

2 13 *he main problem facing the Appeal Board,

Purther background of this case iz well nown and adaquatel

orifed by other parties and will be dispansed with‘hera,

iI.
1,
2,

TIC ¢ * CA
Ig the spermt fuel expansion related to continued plant operaticn?
Is there a major federal action being considered here? 1Is such an
action one that:
2, concerns the spent fuel propozal alones
0, ~thanges the nature of the nool;
¢. 1s part of a major federal policy on spent fuel recyclings
ds o©r does the srent fuel pool expansion necessarily result in
continued plant operation z2s part of the action -onsidersd?
What is the proper scope of the hearing?
a, Does the notice in the Federal Register c¢f July 23, 1979
(44 Fed, Reg. 43226, define the scupe?
D, Does Licencee’s Amandment Application define sc pe?
¢, How do the NRC regulations affect the scope of this proceeding?
d., How does the NEFA statute itself affect the scope hers?
Doeg NEPA here requir. an Envitcnl-ntal Impact Statenent as a

.
v

matter of law? : Y

DJoea the Licensing Board have the authority to nere require an
EZnvironmental Impact Statement beore a review has been presented
or tested in an evidentiary hearing?

Is NEPA here appiled retroactively?

What are the issues of fact concerning nesd for power, nlant

safely, the environmental conseousnces of Sdz Rock'’s operation,

and alternatives, including that of doing nothing?
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&, dhould the Anpeal Board find 102(2)(C) was erronecusly apnlied,
1eed 1t remand the issue of the applicability of S102{2)(EZ) of NEPA
%0 the.Licensing Board, or decide the issue itself, and, if so,

how should it dec)de the issue?

I11. ARGUIENT

7, Tre spent Juel pool expansion has been proposed for the sole purpose

of exteriing the period of power generation at Big Rock.
Twig i3 2 y.mple fact. There is no other purpcse to the proposad
amendment chan to ¢xtend the plant’s life, The power company has
statad this fact unequivocally in Spent Fuel Rack Addition Description
anéd Safes/ Analysis, April, 1979 {(hereafter P3¢
SPR Safety) a document central t¢ this license amendment proceeding,
From the irtreduction, p. l-l:

Rreauae of uncertainties in government pclicy on fuel

;3prccessinf and in the availsbility of government

sorage Tacilitlies, Consumers Power “ompany (CPCe¢) plians

50 increase the storage capacity of the spent fuel nocl at

at the 2og Rock Point Plant to allow continued plant

oreration, The proposed method of accomplishing this

increase is to add three high density spent fuel storage

racks to those already existing in the spent fuel pool,
] deed, no one has posed any other purpose for the expansion of the
«ol other than Ms, Moore’s spéculﬁtion that the pool expansion is to
et the need “to compensate for a regulatory change which suspended
the possibility of the use of reprocessing as a means for soent fuel
divposal”, note 17, p. 16 Staff Brief, October 20, 1980, This reasoning
begs the queation while also iemoring the fact that the compensation

souzht as a result of the resulatory change would be the continusd

operation of Big Rock,
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njess you stand on your head or look sideways, the only parpose
of *he amendment prupcsed ig to allow to continae for ten years the
Big Reck Mlant that would otherwise inexoratly close in abeout 1981,
Thie is a Fag%. _ ,.' ‘ :
Lat us then forever ;ly fo’rjlt the fiction advanced by Consumers
“hat the eontinuadcpcrutién‘of Big Fock is unrelated to our examination
ri the spent fusl pool expanéion requested, and Ms. Moore's assertion
shroughout Staff brief that the expansion "might indirectily affect the
sorrtiiued oueration of a nuclear power plant." Staif Brief, p., 7 and Pgggin
Plant cperation and the spent fusl pool expansion are causality linked
20d Inseperable,
I shall return to these issues several times, as a question
of law while examining the proper scone ot the hearing, as a partial
busls for the applicability of NEPA, and in examining the forced seperation
¢f these twin issues which is the pivotal point of many of the arguements
put forih by counsel for Consumers and the IRC Legal Stalf. 3But the
factual and csusal connection must not be forgotton if law is to be
foundedupon reality,

ity
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 proposed Major: Pederal Aotion.

Y

{1, Before tﬁ‘ nb.é& fﬁ’;
A. The proposal to expand the spent fuel pool is in itself, a request

for a major federal action.

Zven if for the purpose of arpument, we rerard the svent fuel
ncol exvansion alone, a requeat for a major federal action is present.
This is indicated by the magnifude of the confliet seen in this hearing,
the nresence of five intervenors and thier admit”ed contentions of

substance, the presence at the 3necial Pre-Hearing Conference of 21
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neovie ccncerned enough with the proposal to make limited appearance
g*atements, and the fact that it has taken one and one-fourth years
to cnly vegin to granple with the substantive issuss raised here, The
significant cost, estimated at over 2,5 million dollars but likely te
axceed that smount, also argues that this is a major Federal Action.

A large portion of thd‘pvcnt fuel is now present and due layer to
be stored is not standard fuel but experimental mixed oxide uranium/
plutonium fuel that is being developed as a lightwater fuel as part of
an anticipated dbreeder reacter “rogram, This unusuual fuel demands :
neaial attention: some of the fuel has lost its cladding integrity
(ealled leakers); the uranium/plutonium mizture may bve ununiform, for
there are fual rods with vreculiar "hot svots"; and there is little
sractical experience in the extended (10-20 y2ars here considered)
compacted storage of this new and experimental fuel, A compaction of
fual in such a case unquestionably requires close attention from both
the utility and the NRC and hence argues strongly that this is a
ma jor federal aoction,

0f course, tha larger, denser mpressure of high-level radioactive
wagtes increases %..e potential for accident, The pool is also located
within the reactor's containment building and the pool and reactor
events can compound fhﬁaninglo-dangir'troi.olthor falling alcne, %

?inally, in the words of Tamm, J, 502 F.2d at 419, "It is
undisputed that questions involving storage and disvesal of nuclear

waste pose serious concerns for health and environment.” Considered

alone, then, the proposed svent fuel pool is a major federal action.

%, The provosed modification sinificantly alters the nature and

utilization of the pool.

"The original plan* sign assumed a viable full
renrocessing induc..y in the United States by the time

—pere — ™ b " ~ R Sy SR A W NI T W T T T A TR TR S VAR T
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the plant commenced opnerations. Therefore, the
original spent fuel vool was provided with racks to accommodate
anproximately £ cores, the assumption being tha® the I core
discharged each year would be transferred %o a reprocessing facllivy
prior o the next year's refueling, and the vool would always
have the capability %o ascept a full cors cifload.”

CPCo's Spent Fuel Rack Addition, Description and Safety
Analysis, p. 1=1, (Herafter CPCo SFR Descrpt.)

The spent fuel pool, and its eooling pumps, ponitors, and
other attendant eguiptment were originally disigned to bhold only
1 of the core durin@ a brief one year cooling-off period, after which,
the % life decay Qould allow the cooler and less radloactiwe spent
fuel to ce shipped offsite. A full cove could alsc Ve acecepted during
reactor maintence or in the event of an emergency. The pool wggidesigned
as nor evaluated in the original licensing review as 2 spent fuel
atorage tank e now envisloned, but rather as a cooliing-off, temponar,
slace for the f21e year storage of % of the resctor sore. This, I shall
demonstrat~s, 13 a very differsnt use and design criteria that that
pressed for in the proposed llcense amendment.

"CPCo daems it necessary to increase the capacity of its

spent fuel pool and requests tha approval of the NRC %o

increase the capacity of its spent fuel pool .from 193

assemblies) to 441 elements. This increasa allows the storgae

storage of normal epent fuel until 1990 while retaining
the capability ®o offlcad a full core up to that time." Ihid,

This is to be acoomplished "by installing additional racks with
cloger ccntcr-to-ocntcf .;-oinj.‘ cP&d Spent Puel Rack Addition, Pnviron-
mental Impact Evaluation, p 1-2, (Hereafter CPCo SFR EIP)

The license amendmentwould then allow the storage of Uranium and
mixed~oxide, experimental uranium/plutonium fuel on closer spacing, for
a period envisioned by the utility as 10 years, tut (for the purpose

of this hearing) up to 20 years. The plant‘s license expires in 2000AD,

and while waste storage in the pool past 2000 is a real possibility,
this is being addrecsed in a generic rulemaking proceeding,
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The amendment wauld increese ths maximum emount of fuel that could
te stored twice over the 0ld maximum, Moreover, the original plan
called {or no more than 1/4 of the core, or 22 fuel assemblies would
usually be stored, thus the expanded fuel pool when fullwsuld be
expected to store up to 20 tinoa that amount of fuel originally plamned
for, and this storage would be for’:t least 10 to 20 years, rather than
an expected maximum of 12 months. The pool then becomes 2 small, high
level waste dump, | :

This amendmant profoundly changes the nature of estorage, the amount
v0 ba astered, and the time of storage from the eriginal pool design
and the review criteria in the original license hearing. The Tamm quie

nas already established tha't such changes raise significant quastions
of health and environmental safety.

Thug the expanded pocl, even consitered aione, for the
purposae c¢f argument, Because of the proposed change in its nature, is a
najor federal action, fulfilling the criteria cited by utility's council
on page 11 of its NEPA brief, October 20, 1980: “A major amendabory
was defined as 'a signifi»ant shange in the nature, magnitude or
extent of the action form that which was originally evaluated and which
may have a signirlcant oftbot upun the quality of the human anv;runncnt...
Jworod ¥. Harrda quotod ‘ut &31 F. am 96 (E.D. Pa,1978) quot.d in
CPCo's Nepa Brief, p 11.

C. The spent fuel expansion proposal is part of a major new Tederal
policy on spent fuel peprocessing.

it i8 no coincidence that spent fuel pocl expansicns have been
proposed or approved for most U.S, reactors. This is due to the new
tfederal policy, the Presidential Directive suspending fuel reprocessing,

Coupled with the NRC policy on spent fuel pool expansion amendments, this

—— T T TR T R S e T e I T T, = T A ST T



9.
provosed zotion is part and parcel of a major Faderal zotion, initiated
Ly *he Executive and the NRC,

Je The apent fue) pool expansion and atiendant continued plant functionding
constitute a major federal action.,

This proposal must be considered Iin either one of two ways, Elther
the proposal contalﬁs in itself the proposal for continued operation,
as suggested by Consumer's Spent Fuel Rack Addition Deseription and
Safety Analysis, p 1~1, or the requested poocl expansion natyrally causes
as a necaegsary effect the continued plant Tunctioning, as found in
“ne Dairyland case, laCrosse Roiling Water Reaetor, Docket Number 50
09, SFP Licenae Amendment, Jan 10, 180, Heareafter Dairyiand. In the
flrs% case, an even more extensive federal action is here requested than
di{seuszed above in points A-C, teczuse of the magnitude of the proposal
{tself,

Ir the second case, the proposal is alsc a major federal action
vecause the significant and far reaching consequence of spent fuel pool
cxpansion include necessarily continued plant operation, Proocsed +then,
13 a major federal action; there is no other way to consider the matter.
without pretonding that the nuclear generator does not exist!

:sh** e e

I, The scopo at this ilcunao :nunﬂnant is n.eoosarily broad encugh
to 1no‘udo an Environmental Impact Statement.

A, Notice in the Federal Register cannct define the scope ot this
proceeding.

The authority for declding the scope of an NRC hearing {lows from
the facts of the case and is %o be determined ty the Licensing Board
in the Pre~Hearing pleddings. Therae is no MRC regulation <+hat so
severely limits the Board by confining the scope tc the Pederal Register

Hotiee. Such proscrivtions ¢rn the board's power would deny due process
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Voreover, many of the contentions admitted by the Board In thls
~rocceding exceed the narrow 1imits of the Pederal Register Notice,
inciudings Contention 8 of Christa-Maria at.al., and IIE-2 of 0'Neill
that pose a reactor accident preventing access %o the spent fuel pool
in containnnnt and the poc. contrblo: Contention 9 of Christa-Marlia
concerning emergency evacuation plans; IID of O'Neill concerning the
roszible crash of a B-52 Bomber breaching containment; the fssue of
“ilo-accumilation in lake Michlgan's food chain 1z admit®ed in 0'Neill's
contention IIP; and most to the point in this instant are Contention
ViI of 0'Neill admitted, which statess “Because of the licensse’s
nistory of mismanaging the plant, especialiy the spent fuel pool, it
hes demonstrated an inability to properly manage an expanded spent fuel
00l," Board Order Pollowing Special Rre-Hearing Conference, p. 32 and
Saggim., and Contention VIIT of 0’Neill which states: “An environmental
~aview of the provosed spent fuel pool expansion is necegsary under
saetion 10?2 (2) (C) of NEPA ard would indicate that ©the environmental
~osts of this expansior exceed the tenefits,” Board's Memorandum
and Order on NEPA Review, p. 19. These contentions have not teen
appealed following their admittance by the Board. Clearly none of these
sontentions would have been adnlttod if the Pederal Register Notice
~eally did define the scope of tha procseding.

Scope iz a matter of the ficts at hand, zhd the Board's legltimate
rightitto examine these in light of NRC regulations and Federal statutes

and to define the proceedings scope on the merits of issues at hand,

That the License Amendment Applicatior does not define scope is

B, The License Amendment Application does not define proper scoge.
.8 . ‘
Titting, for the Licensee is just one party rleeding before the Licensins
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Board, this fitting, Clearly, no adjudicative role has been delegated
to it. HNonethless, the utility in its initial set of documents ralsed
the fact of cwvntinued plant operation as the purpose of the rroposed
expansion in the intreduction to both the "Description and Safety
Analysis", n. 1l-1, and thnt of the "Environmental Impact Evaluation®
p. l=1, and it further f1r|i raised the issus of assessing the cost
and benefics of continnodrplnnt oporntion resulting from the hoped-for
expanairn, and those 6! planf gshutdown necessitated by a denial of the

amaendnenti ,

The 3cope 1s properly manda}od by pertinent statutes, examined by
th¢ Board in conpliance witb NRC regulations and policies,

Clearly, the NRC must in all its actions fully comply wih the
provitions of the federal NEPA law, The NRC regulaticns of necessity
prov’.ie that an Environmental Impact Statement must De prepared i r any
"act on which the Commission determines is a major Commission action
girnificantly affecting the quality of the human environment", 10C.F.R, s
5,5{(a)(10) The Board acted within its delegated authority from the
Cramission, It was further authorized by 10C.7.R. 82.7182) to take
"any other action' qonl#ticnt vith tho Atcnie Bnorgy Act ad the unc
regulations. See 1oc;i.n !2.721(&). ;

Moreover, none of the many unc rogulgtions cited oy Consumers and
staff deprive the Licensing Board of its authority to require NEPA
compliance, Staff's Brief, p.ll states "The Commission's present
resulations do not svecifically mcntioﬁ a license amendment which would
increase the spent fuel storage capacity at a facility", nor could

these be expected to treat all the possible instances in which an
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nize tha-
requirements
and regulatory acticns of the Commission other than
ed paragraph (a) may or may not require preparation of an
Environmrntal Immact Statement, depending upon the circumstances,”
These regulations are in full force now, The federal

t 13751-52 even note that if the NEPA ( a is

. R—
‘Dids The NRC

Poon $ ot am * 3 200A% <
impact otatement in indiv

. S g : &
the extent ul b WNE ; 38ue

Minnegota v, Nuclear Re atory Commission

2 e o s — e So—

1979)

ensing HSoard in thls

WIS A

o} mome hat NEPA does arply (which shall be proven

momentarily) if this Board does not have the power to order an

Environmental Impact Statement to be drawn up, then the Commission must
ely way comply with the act, The is, neither
mssl for Consumers has suggested that suchsnather
wxista; indeed, they cannot so assert for there is
g, nor is there any procesding

m 3 ne




13.
another NRC proceeding. Since as recognized intervenors raising lssues
y# substance and specificity (and one of these issues is the npresent
NEPA question), we are charged with resnmonsibility in developing a
full and complete record and can realistlically and effectively
particlrate in only this nrocesding. This proceeding is the only
anprorriate setting tof th;aN!PAland Environmohtal Impact Statement

issue,

17 “Where no Bnvironmental iImpact Statement has ever Leen prepared Ior
the plant, a license amendment which is necessary to extend <The operating
term of that plant 13 required to be reviewed ¢y an Environmental Impact
Statement uncer the provisions of the Naticnalinvironmental Protectlion
Act of 1970, ~
A, Review ls required by NEPA,

1t has been conclusively demonstrated that ©the llicense amendment
iz a major Pederal action, I have also proven that the purpose of the
amendment is to continue plant operation., This, of course, has been
stated by the power campany, CPCo SFR Safety, p.1=-1, and CPCo SFR EIP,
v, 1=1, "We cannot overlook the soie purpose for ahd The practical
elfent of the Pederal approval sought; oxpansion of the spent fuel
pool to enable licensea to oOperate beyond the year 1981, when 1t other-
wise would have t0 cease operation unless it could find another means
of storing spent fuel, to the year 1990," Board Order, p.8.

And yet, tha nodor'oonfnntiona of Staff and Conzumers Power pivot

on denying that such a causal relatlionship exists between the expanded
spant Tuel pool and continued coperation, Thelr approach is = mply not

Tactual.

‘!
i

2yt Consumers Power and Staff assert that continued plant 1ife is
excluded because this was mentiocned in neither the FPaderal Ragigter

‘ Notice mor the U+ility's’ Appllsation. Thas has been adequate’y answerad
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sarlier in this brief. More importarily, Tonsumers Power AZ%omeys

1pxt g on misreading the slear decisicn in Prairie Ialand and the azimilar

4 = I

decision in Tro .

"Recauge the praotical effect of not now inereasing the capacily

of the Prairie I[sland spent fuel pool would te tha®t That Tacllivy

would have to cease ororation. the MPCA (intervenor) appears tc

4o beliave that what 1a being licensed 1ls in reality + operation,

Therefore, according to MPCA, the licsnse amendmen?® could not

1gsue without a prior exploration of the ermvironmental ct of

surtinued operation and the consideration of the alternatives to

that operation (g,g., energy conservation), We do not agree.

The issusnne of operating 1icenses for the two Pralrle Island units

was nreceded by a full environmental review, insluding the consid-

eraticn of a tevnatives, See LBP-74~17, 7 AEC LB (1974)., affirmed

sn a1l ervircrmental questions, ALAB-24d, 8 AZC 837 {1974). MWothinrg

i, NZPA o= in those judinrial decisions tv which our our attention

nes Deen directed dictates thatthe same ground bz wholly replowed in
cormenticn with a propceed amendment ¢ those 40-year operaticg

1icenses., Rather, it seems manifest to us that all that need De

undertaksn is a oonsideration of wihether the amendment itself

would bring about significant environmental consequences beyond

“hoge previcusly asseszed and, ir so, whether those consequences

(40 4the exhent unavoidabiec) would be sufficiant on valance to

require a denial of the amendment aprlication, This is true

irrespective of whether, by happenstance, the pariicular amend-

ment i3 necessary in order to enable continued reactor operation,

(although such a Tactor might be conslidered ir. balancing the

ervironmental impact flowing from the amendment against the benefits

t¢ ba derived form it.).

Mo +g Powar Co (Prarie lsland Nuclear Generating
lant, Units L and 2) ALA%-LiS, 7 NRC 41.45 n .4 (1978), Hereafter
Prairie Island. '

Why does the Prairie Island board dissagree wih the assertion that
the license amendment could not be issued with out a prior environmemtal
raview of plant opeéition and altorn;iivoa? Because the original license
was preceeded by Jugt such a full envi-onmental review, including the
conaideration of alternativag! As was the case in Dairyland, the Big

Rock case dAiffers here in that there has never been such an environmental
review or consideration of alternatives. “The Prairie TYsland holding

is founded wholly upor. the lack of any requirement in NEPA ©o re-

exanine matters which had been thoroughlyr considered in an earllier

proneeding.” Dairyland Board, p. 47.
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Mereover, 'n thls Big Reek Base, as in Dalrvland, importart

procseding ceoured before 'EPA existed; in cur case the review and lssuance
of a 111 operating llcense cecured, "That being so, the conditions
requiced by Prairie Island for obviating the NEPA raview of benefits
or alternatives in.a spent fuel pool expansion proceeding are not present
in 4his case, and Prairie Igland (or ite progeny) do not deprive us
¢r this Licensing Board) of authority to consider need for power in
4nis proceeding.” Dairyland Board, p. 49.

Infact, in the Dairyland case, the applicant went to great lengthe
%o sh°w that certain contractual clauses batween the Dairyland
“c- perative and the Atomic Energy Commission that concerned plant
qu2'ity and cost of energy served to fulfil) the purpose of an Eaviron-
miante” Impast Statement in the case, and that these served then to
clviate the NEPA review in the license awendment, Dalryland Board, pp.
/=48,

31t in thiz case, neither Consumers nor the 8%taif nave pointed %o
surh 2 ourrogate Cnvirornmental Impact Statemend, claiming only that
s‘nece Big Rock nrecelved a Tull operating license prior to NEPA, it
ciould be treated ss though it had recelved a NEPA OK! This is unfounded,
s are agked 4o accept an imeginary Environmental Impact Statement,
:nd the public'e right to ﬁi%f!gii-ti. and this Board or any rsgulatory
vody's right to review such i‘;;atcncnt"is completely precluded!

The determining factor in Prairije Islaid is that NEPA does not
reauire a replowing of ground covered in an earlier Environmental

Impact Statement, MHere, there is absoclutely no ground to replcw:

..,,; 2 go¥§gg'g ces
*rev ous.y asseaqed. 3¢, whather those yonsequence (to

the exten®t unavoidable) would be sufficient on balance to
require a denial of ths amendment application,” Emphasis Added,

Erairds Island 47.
| Prairis Island acknowledges that a spent fuel pool expansicn brings

i
1
|
|
!
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cvout slgnifiocent environmental consequences, doth those previcusly
asaeaged end thoss not oonsidered tefore, If this were not the case, there
would be no reason for the desision to menticn consequences, rior mentlcn
“he faot that these effects hal earlier been ausessed. The Board then
night merely have sald '!hcrt ara no prvviously assessed effects of
significance to rcviw." ¥ E, '
Reasoning from Pr-ifii 1sland, when an Environmental Impact
Study has never been piffor!ud. A review 18 necessary to study the
gffects that 2;51:13‘:g;§ng acknowledres exist: continued reaoter
cneration "misht be conasidered in blaancing the envirorrantal impaoct
#lowing from the amendment agalnst the benefits to be derived from it.*
1bid.
Contrary to Consumers assertion (p. @), there is simply nothing
in the declsion which shows that a new Environmental Impact Statement
was denied.by the Board finding such a study outside the "proper
scope of the proceedirg,”
An Environmental Impact Study is required here, "because no
environmental review was made at the time of the granting license.
there would be no duplication, and the federal action smught, for the
sole vnurpose of pcrultting a tullcr utilization ot the liccn-e uuct
be addressed,” locr‘ Oré;r. ’; 11. : i
Tha Emvironmenta®l Impact Study is the primary tool instituted by

P

Congress to “"attain the widont range of beneficial uses of the environ-
#ent without degradation, risk to health and safety, or other
undesirable and unintended consequences,” #42U,.S,.C.34331(b)

All federal agencies must “to the fullest extent possitle" prepare

an Environmental Impact Statement on all "major federal actions
significantly affecting the quality of the human environment" 42v,3.C. 8437
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“Phe detailed statement required by 34332(2)(G) serves at least three

mrnoges, Flrst, it permits *he court to ascertain whether the agency
nzg nade a good faith effort to tave into account the values of NEPA
;eeks to gafeguard, Jseond, it serves as an environmental full
ilaclosure law, Finally, and pe~haps ~ost substantially, the require=~
nent of a detalled statement helps insure the integrity of the process
of decisicn by precluding sturborn problems or seri.us criticism from
being swent undar the rug.” Silva V., Lynn, 482 P4, 1282, 1284.5,
First “iv, 1973..

otaff and Consumers would have not only have this procceding
igncre the NEPA values, but alao pretend that there is nothing here
to which those values pertain. In the light of fzct and law, this is
untenable., They would have us stand on our heads while sweeping
problems of the utmost impertance under the rug - a very diff cult task!

NEPA compels us to carefully assess these environmental and
:0gt/benefit problems,

"Compliance to the 'fullest' uxtent possipble would seem %o

demand that environmental issues be considered a% every

important stage in the declsion maXing process concerning

a particular action at every atage whera an orerall talancing

of environmental and nonenvironmental factors is aporopriate

and where alterations might be made in the proposed action to

minimize environmental costs, OFf course, consideration which

is entirely duplicative is not nnocaaarilg quired,” o

rexrt Y-

This belays the suggestion by Ms, Moore for the Staff that the
three particular instances quated ars theONLY cases in which NEPA applies
to projects begun before NEPA, but are, father, three cases that Calvert
ziiffsTound necessary to delinlate for that particular case. Ferhaps

too, Calvart Cliffs did not see any opportunity for revisw being inltiated

in the case of a plant that had received._full operating license before
N3PA; but that opportunity is provided by this significant License

dmendment, and the insights of Frairie Island and Dairvland.
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lor can Blg Roaok be cu..>’dered to have “passed muster,” because,
for tha pu~pose of NEPA, thers was absolutsly no “muste=" for the plant
%0 have passed! This reasoning by Staff 18 very much like the imaglnary

Impact Bta“ement posed by Consumers addressed abcve,

B, The Board has not ralsed the NEPA issue Sug Sponte.

The licensing Board has not raised guz gponte. the issues of
cos* /bene’it analysis, the preparation of an Envirommental Impact
itatement, or the Applicability of NEPA, These questiions were first
raizad ©t many of these reslidents making limited public appearances at
the 3per‘al Preg-Hearing Conference, December 5, 1979, The lssue was
apecifically raised as one of cost/benefit Ly Dr, CGerald Drake, M.D.,
who novt2d that Big Rock reprasenéed only 1% of the ~“ompany's generating
rapan’.y, which includes a reserve margin of about 37%. Dr, Drake also
quotel the relative costs of nuclear, coal and oil power gen:ration,
wnelriing in the epst of nueclear, decommissicning costs. wnish showed
Big ‘ock's power is relatively expanéiva. I refer the appeal Board
to Ir, Drakes comments, contained in a letver submitted to the Licensing
Bosrd at the Special Pre~Hearing Conference.

Furthermore, O'Bcill's’ggntenpiqq VIII and a contention raised
ry John Leithauser épeoifiéally Qﬁoétion‘d the reed for power hers,
contentlon VIII has been simitted and is quoted atove,

C. The Invironmental Impact Statement must be preparsd to afford
intervenors equal nrotection under the law,

All of the intervenors contend thatthe spent fual pool expansion is
unwarranted snd that the alternative of doing nothing, which necessarily

furces prompt plant shutdown, is preferable,

Certainly the Board has the power to deny the license amendment,
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be supplied about the rellef socught by invervenors,

to insure equal protection under the law.

§ would be difficult for the Board to rul n favor of the intervenor:

.
-~ "
ngequences of the ruling were an wn, and an unfair bias

-

§ pr B o yany r
incarvenors

an Environmental Impact
ental Impact Statément must an be 1 to insure equal
nder the law and due proces:

he Board acted properly and was not bound to examine any Staff

rmgnce or to walt for evidentlary hearings.
0 deny that the
law, and the only lssue of fact ha: sen the simpl
vausal relationship betwean the liconsee's desire to continue plantoperati
and the tandered spent Mel pool increas amendment. The issue can
raadily be determined by the Board witholt evidentiary hearing as a matter
of law by 1ts reliance upon "-gjsn,
ha Board was atatutorlly required by
ame toy no evidentiary review was needed at that
censider for the sake of argument the possibili

»

ers and Staflf have ins
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she 3taff 1s bound and detarmined to ignore these issues, The Staff
nas by this refusal, abrogated any recsponsibility to review, and the Board
13 not required to wait for that which is not fortheoming.

Morsover, Staff has itself vio ated the principle it would
egtablish by not recomending to the Appeal Board to wait for a Stall
weview and evideniiary hearing before it rules on the applicability
of Section 102 (2) (E), NEPA, Rather, Staff and Consumers re:omend
that “he Appeal Board rule immediatly.

Marthermore, Ms. Moore has indicatéd to me that the SER and EIA will
igain oe dalayed until late January of 1981, nearly cne year after the
jocuments were due to be issued., Conier Board Order Following Special
Pre-Hearing Conference, p. 34, MNr. Steptoe, one of the Utility's
attornsys, has informed me that the company's main objection to an
“nvironmental Impact Statement preparation is the the year that it
would deYszy the proceeding. 0Odd then, that the Power Company would
’ind cbjectionalle the Brard's valid afempt to speed along the proceeding.
‘he Board has nc cbligation to walt for sc tardy a staff.

The dominant fact remains that the Environmental Impact Statement
iz required by NEPA as a matter of luw, Dairyland dismissed an argument
that the need for power 1lgnl-gga“bqsond the Board's discression decause
the issue was ralised very laté-lg thh proceeding. Dairyland, p 42.

Here, another timing argument falls because as in Dglrvisnd, this is
a matier of law,

The question is a matter of law, there shall be no factual
assesment Iintroduced by the Staff, and the matter of timing is irrelevant
in the Tace of a NEPA requirement. 3taff and Consumers will have full
opporiunity to address the factuml matters involved in the hearing

proceedings this 1s all they have a right to.
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VI The Environmental Impact Statement was properly ordered and is not a
retroactive application of NEPA,
.. T"he proposal being reviewed igs Consumers Power Company's present
Lcense amendment and the environmental effects thereof.

Neither plant licnesing nor the normal operation of the plant is
being subjescted to NEPA here. “Rather, we view the proposal that tpo
NRC grant a licanse amcndannf t0 permit expansion of the spent fuel
pool as requiring a new Federal Action for the sole purpose of enabling
Licengee to make a fuller utilization of its operating license than it
could otherwise.," Board Order, pp. 6-8

Cnly the license amendment at tar now in 1980, and the effects of
rontirued plant operation which necessarily attend the expansion and which
i have treated at lenght, are being scrutinized under NEPA, This is not

a retroactive application of the statute.

B, Tha Beersd took pains to Insure that only the continued plant operation
directly caused by the expansion would be raviewed; NEPA is not retro=-
actively applied.

The Board excluded from the ordered review environmenial costs of
ulant construction, the operation or the plant t¢ the extent that it
sould continue vithou* the spent fuol pool modification, and the impact
of maintaining tha site as a 'alt. rcpoaitory after the license expiration
in 2000 AD, The Board ordered review encompassed the "realistic view
of the ineremental eifect (that) must take into accoun® the increase
in the term of operation thif would be afforded by the proposed amendment.
Board Crder, p 17. NEPA commands no less, and therefore, no retroactive

aprlication of the law exists.

C. The existing environment a® the site contains an operating nuclear
powsr plant that must slose soon with out a svent fuel pool modificatior.

Staff contends on p. 20 of its brief that the baseline environment
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ncludes an operating plant, and thus this should not be reviewed, May

I remind the staff that a thoughtful examination of that plant reveals
that it will cease to operate about 1981 if there is no pool medification,
Cbviously then, following Staff's reasoning, any NEPA review must

conaider the proposod alteration in the onvironnnnt, cpecifiaally, tho
environment of the soon to aloae plant will be altered to :
introduce a plant that weuld continue to operate in the event of a pool
modification, No improper application of NEPA is “hen proposed here.

VIII The Environmental Impact Statement will find significant issues
of fact that weigh heavily in fzvor of an alternative to pcol expansion,
including the alternative of doing nothing.
"Dewitt sald that ., . . the potential costs of installing
all NRC-required modifications (at Bi g Rock) could not be
juatified unless the safety benefits of each of the modi-
ications is thoroughly evaluated, "continued cperation of
the plant may be rendered economically unfeasible.
Charlevoix Courier, Wed,,March 5, 1980, Attached to my ist
NEPA brief, Mareh 10, 1980,
Russel B, Dewitt i1s Consumers Power Company's vice przsident of
riuclear operations.

The power company has itself rzscognized that issues of fact
surround the continued safe operation of the plant, and not seeing
it to wait tor an oportunity to ror a NERA rOVIC'. has of ita own
inititive roqueatod a ritk/%enofit annljuis of the plant nodificaxions
recomended by the Sjltonatic Evaluation Progeum, But the Company
cannot on the hand goqueat a cost/benefit aralysis when it is to
its financial advantage, and then dispute the applicability of
such a cost/benefit gtudy in theze proceedings. That doss not make
sense.

If the need for Big Rock's power were critical, or if the cost
and risks of cperating Big Rock negligible, the reasons for a cost/

benefit analysis as part of an Cnvironmental Impact Statement would he
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legz than compelling, But the folicwing points argue strongly that there
are substantial issues of fact that weignt against contlinued plant operetion,
Many of these lssues were introduced in my bLrief of March 10, 1980, and
have not been objected to or contested by the Utility or by the Staf?,
- Consumers has revealed that the power demand growth in 1979 was lower
than growth projections, The Govermor of Michigan, William Milliken
thls week announced a state wlde drop in energy demand, This ocan be
expec*ad to continue to drop, because of rising energy prices, increased
decire t9 conserve, and changes *%¢ alternative sources of energy such
283 wood heat,
~Big Rock produces only 1 tc¢ 1.6% of Consumerd' total output, yet
The company has aproximately a 37% generating capacity above peak demand,
Last year the plant was on line uo% of the time, contributing only
.64 to v.4% of the total power,
~The energy produced by nucler power is decptive since vast quantities
ol ~cal generated electricity are used %o enrich uranium,
-Part of the cost of operating the plant must be considered tha purchase
¢t nower for the aging, unreliable plent's frequent power outzges. Thispor
onasad power ls more coatly than a permanent alternative.
~The prire ef plant l-nlgnuont and -.1ntainenco increases disproportion-
ately with the 1ncrona.d age of tho plant
~Insurance costs have likely increased since Thres Mile Island,
Big Rock's insurer is known tr be concerned over the plant's lack of
a dome that would contaln gamma radiationfrom an acecident.
~The soon to be incured costs of maintainhgthe plant in a safe condition
are astounding, As a re-ult of Systemati& Evaluation, Biz Rock will
require many updating modificationa, the most notable being the 130
million dollar dome required. Consumers Power President John Selby "Told

Big Rock employees Wednesday that “RC-directive may be too expensive

T e W PR~ S
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e warrant the continued operation of the 18-year-old plant," Pstosky
lHews Review, Thursday, Feb=uary 28, 1680,

Healih ncsts and risks to emplcyees and the general public must be
consgidered, This question cannot be construed to challange NRC
permitted levels of radiation in a coet/tenerit question; 1f radiation
ig vresent in low alounti. then it ig part of the plant's environmental
effect,

-"lg Rock has no steam suppression pool. ’
-The water level in the fuel pocl sannot be monitored from %he control
=nom, tuh mus% e physically inspected from within the containment,
0w daduced from radiocactivity levelz in the air abecve the pool. Eoth of
ce methods are impogsible in the event of an accldent.
~The “ompany has requeated that its response to the proposed three-foot-
shizix 2Cncrete s8illo to prectect against gamma ray radiaticn, due December
J1, 1980, be delayed until April of 198i, leaving unresolved a serious
zarety question.

O», Riochard Webb, PhD, then a Big Rock employee, testified btefore the
MRC in 19683 that the company was dredging the bottom of lake Michigan
rear the plant and dumping the sludge on the beaches adjacen®t to the
piant, This was done, he reperted, becauze the lake bottom was
sontaminated from batohes of'radioactive water that had been released
from the plant, T believe that such direct releases continue, and their
effect has never been reviewed,

These are a sample of plant problems, found in the thick “Reportable
Cecurance” file, These are also ¥now as "Evant Reports:”

~Juring an emergency, a small pip: break will cause no high pressure
alarm because of containment purging., The ~ondensate moiature monitors
on the inside of containment to compensate for this »nroblem may be
inadequate. Revncrt date, .Uctober 31, 1978,

ms
o S

1@ sontrel rod drive coupling integrity may not be valid, Report # 7842,
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~the control rods have repettedly stuck in the insertéd pcsizion,
-In seven out of 32 tesats, the ccniroel rod drive accumilator switches
failed, This ie significant because this was never addressed in the
rlant specifications or the Final Hazard Summary Review.
~During 1980 there are 13 license Event Reports on the Reactor Depres-
surigation’s 13 fallures, Such fallures prevent the core spray syestem,
ingtalled in 1977, from functioning.
~The reacior mode switoh was not in the shutdown posision, and and
cvera’or corrected this, Novsmber, 1978.
~Twenty Tive gallons of water wera dumped on The containment flocr
cefore belng noticed, August 21, 1978,
~The TERLOY and LSRECY reactor level intrument systzm may not function
due to flashing that could ocsur in reflesrence line during rapid
depressurization of the primary system, This is a generic zhortcoming.
August 22, 1979, | . |
-The coreuss nearly uncovered in one instance as a resuli of *he above fault
~Valve numbers 4097 and 4096 nave failed contincus.y. The 24 ‘neh
containment valves continue toc fz2il, despite their replanemsst every
three years or so. |
-Cn June 25, 1968, two employees were repairing the heat cxchangef
and while removing the reactor vessel head, received cverdeses of
radiationscne man recelved 157 milirems, the other 147 milirems.
~Ag a result of vibration nolses, the reactor was inspected, and during
a lengthy shutdown, very worn nuts and bolts were found in the control
rod drive housing and 1n the reactor. These broven, lcose fragmente
were removed, bul we cannot be sure that all the fragmen%s have bLe=n
removed, nor was damage that they may have caused while knocking arcund

inside the reactor asssssed. April 20, 1979.
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These are just sample of the alarming reports on small accidents and
deficiencies at Blg Rock. These offer strong, compelling reascns
tc review plant safety.

Alternativesto the small amount of nuclear-generated power are
plentiful, These alternatives are part of my contesting the allocation
of resources in this caae. £
-Congervation 1s an untried, promiszsing method.

-Lonsumere' present advertising campaign emphasis the Low coust of electri-
»i%y, and thus can be expected tc boost energy demand, The emphasis
shculd rat er ancouragzs conservation,
-through ‘he economic use of conveniiomdl or alternative fuels, through
The purehzcs of power, Or bty converting Big Rock's boilers tc the use
ol cther jaels, the small amount of power could be replaced.
-Energy could be generated in new ways, such as through wind nower
‘he truezy Big Rock Site.,

"

~T3 utllity has no policy to discourage the instillation of wasteiul

elsetrical resistance heating. Through the encouragement of heat punps

or ov - efficlent systems, Big Rock's power could be conserved.

-1, .8 no rouaon.vhy tho usility cauld.not’cncnurasu the instillatiom
romes and businesses of its custcmers of alternative sources of

uch asg solar, wind or wood heat., Nationwide, the burning of

|
z

- - ——

. Mces more energy that does nuclear power!

The assertion by Staff that there is no unresolved sonflict of

alternative uses of resources, Staff brief, p. 37, is just not

—————————

true w! the true scons of resources is properly considered,

The issues of fact here argue strongly no% only

“he need for an Environmental Impact Statement, tut strongly indicate

- l——— &
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+nat a cost/benefit would prompt the Board to deny the license

amendmen®, thereby chocsing the a%tractlve alternative of doing nothing.
I refer the Appeal Board to the attachment to my Brief of March 10, 1960,
which detailed Consumers® requested risk assoasnenttlincluding their
admission that the plant may have to close as a result of such a study.

I sannot emphasize too strongly the paradox of the utility recuesting

of 1ts own volition, without any statutory prompting, a risk/benefit
analysis, and on the other hand strongly oppesing a similar nogt/benefit
gtudy as part of an Environmental Impact Statement that 1s clearly

iired by “he NEPA law, I should think that Consumers ghould welcome
sush review, for the reasons above, and alsc 0 resure i now doubtful

nublic that its centroversial Blg Rock Plant is sare.

VIIT Should the Appeal Board find 8102 (3)(C) of NEPA was erroneously
app)ied, the question of the arplicability of 8102 (2) ’E) of NEPA should
- =emanded to %he linensing Board for determination, Falling that, this

se:tion should be fund to apply in this instant,

The Licensing Board ololrlj ntt«tho first rouponsibility to assess
the applicability of hoz(z)(z). w m Any initial
determination on this should be remanded to tha Licensing EBoard.

Also, public imput may be desirable for the auestion, and this
Board is vresiding over an already<onvened public series of hearings.
Keeping the issues in one forum conserves our resources and easily
preserves the publids atility tc contribute. More importantly, the
matter can quickly be disvosed of by that board if public hearing are
not warranted, because the question has already been thoroughly briefed
before the Licensing Board, 1t is ready to decide the issue without

further delay.
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Allowing the Licensing Board to rule preserves all partles’
sight to appeal within the NRC, Such an appeal would delay the hearing
only about two months, where a court appeal would be prolonged,

Should the Appeal Board choose to decide the issue, i1t should
find #1102 (2)(E) applicable in this instant, My arguments are the
same tendered by James Olson, Zsq in my original NEPA brief of Mareh
10, 1990, and the arguements of Christa-Maria et al in their NEPA brief
of the same date, The examination of alternatives in this instant
alearly applies, and an examination of alternatives must be ordered.
‘gairn, as argued above, the need for equal protection under the laws

al30 aoplies,
IX Conelusions

Present here is a major Federal action to amend the cperating
license of a nuclear plant that has never passed the "muster” of NEPA,
Psilowing the principals deliniated in Calvept Cliffs, Prairle Island,
Dairyland &the Board Crder of September 12, 1980, the spent fuel pool .
exnangion and continued pland overation are absolutely linked, and thus
the NEPA review, h.r,ﬁqandqtod py,lﬁy,,must enconpass Lhe. anvironmental

impact of the entire action. There are compelling issues of fact that
will cause an Enviromental Impact Statement to examine issues of substance.

As a matter of law, and prudence in the face of compelling facts, 1
move that the Appeal Board affirm the decision of the Iicensing Board
to order a full Environmental Impact Statment to be prepared for the
8ig Rock spent fuel pool exmansion.

Section 102 (2)/E) should be remanded to the Lisensing Board;
failing that, the Apveal Board should find.this section to apply

and order a review of alternatives to the nool modification.
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. than% the Anveal Board for lts close attention to this matter
I rray that they wisely and prudently rule on this issue which is
cf vital importance to those cf us who spend our days in the chadow
of Big Rock. Thank you,

Respectfully Submitted,

L O A*

ohn O'Nejil 1II
Intervenor.

oacember &, 1980

Nota, This Urief was prepared by myself with the research assistance

of Herlert Semmel, Egquire, of the Anticch School of Law, “washington,

N 1

2.2,, and his students Bonnie Reiss and Mimi Gerdes, and with the

advice of a perscnal friend, James Olscn, Esquire, ¢f Traverss City,
Michigan. R o PR P ERE SR Ve
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