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TABL3 c? cr":TEi;Ts
.

.

I. Introduction p.1

II. Questions before the' Appeal Board p.3

i III. Art unent p.4

I. The snent fuel ocol expansion has_been proposed for the sole

purpose.of. ext'ending the Der'od..o , power generation at' Big. Rock. p.4i
.-

.
. , . . ,

I II.Before the' Board is a proposed' Major Federal Action. . p.5

A '. The proposal to expand the; spent fuel pool is in|itself a
~ '

request for a^ major federal action. p.5-

| B, The proposed modification significantly alters the nature and

ut!.lization of the pool, n.o
I

( C. Tha spent fuel expansion proposal is part of a major new
.

federal policy on spent -fuel repbocessing. p.8
D, The spent fuel ' pool expansion and attendant continued plant

i functioning constitute a major federal action. p.9-
I

.

i

III. The scope of' this license amendment is necessarily bros.d
p,9

encuch to include an Environmental Statement.
A. Notice in the Federal Register'cannot define the scope of

H

this proceeding.
. Pa9

,

iB . -
= The License. Amendment ^pplication?does not define proper scope..,, , | - ,na,

p, p.10 < ur % < -
, --W. ;,n;- 'n.-

'
-

,; & g.., e~
"

,
'

, - - '
:'., .

_ ,
y *,

4 C. The scope is properly mandated by pertinent statutes,

examined by the Board in.~ compliance-with NRC regulations and
policies. p.~11

~..
,

,

J|
IV. Where no Environmental Impact Statement has ever been prepared

[ for the plant, a license amendment v'hich is necessary to extend
i
: the operating term of that plant is required to be reviewed by an

Environmental Impacy Statement under provisions of the National
e
' Environmental Impact Act of 1970. p. 13

,

,,. , - ._ Wm- w -T''' ' ' " ' ' ' ~ "-'T'" [.
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TABI2 0? CONTEIRS Continued
.

A. Review is required by UEFA p. 13

B. The Board has not raised the NEPA issue Sua Sponte, p.18 -

C. The Environmental Impact; Statement must be prepared to afford-
7 .. .

.,.,:. . . .i. , +

'interrenorsT qual: protection under the law. p. ;18 s y
..

'

-
. ,- g .

V. V. The Board acted.~ properly and was not bound.to-examine any Staff ~

performance or to wait for5 evidentiary hearings., p.19 -

VI. The Environmental Impact Statement'was properly ordered and is:

not a retroactive application of ICPA. p.21

i A. The proposal being review is Consumero Pcwer Company's present

license amendment and the environmental effects thereof. p. 21

B. The Board took painc io' insure that only the continued plant

operation directly-caused by the expansion would te reviewedi

NEPA is not1 retroactively applied, p. 21

.

C. The. existing environment at' the site contains an operatihg-

! nuclear power plant that must'close soon without a spent

fuel. pool modification. p. 21

.i VIII. The Environmental Impact; Statement will find significant issues
- .. ~ -

of fact:that; weigh'heavilyj.in favor of|an alternative to' pool'
; .. . x . s m!g ..

~

a,i- '~

t

expansiond ~indluding[th$ ,altehnativeToffdoing nothing.'~ p.I'22";
,

^
'

VIII. Should 'the Anpea d find liO2 (2)(C) of NEPA was erroneously
-

| applied, the question of...the applicability' of? S102 (2)(E) of,
s

i

NEPA should be emanded to the Licensing Board for determinatien,

h Pailing that$ this'dection should'be found to apply in.this

[
instant. p. 27

IX Conclusions p. 28

7

4

e

-
.



- - , - _. m y . , . ~ . - . - -s . ~ , , . , - . _ -,, _ - - - - __

l .,
''

United States of America~

Nuslcar Regulatory Comission~.

.
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'D- fINTERVEHOR. JOHN O'NEILL'S'
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'

". 3 GBRIEFT IN - SUPPORT 0F ~
>

" .- {IE:0RANDUII.AND ORDER ON NEPA REVIEN-;
,

.
,

.

i.

I I. INTRODUCTION
1
i

"NEPA reviews should be governed by a rule of reason."
Staff brief, p.22

-

4

| In this brief I shall shovi compelling reasons to uphold the

f Atomic Safety and Licensing; Board's "Menorandum and Order on NEPA
u; - ;_

.

Review", reasons bas'ad both'upon law and upon logic. '.
.:

.f Consu~.ers Pov?cr and-NRC' Staff would suesp under the rug the

i stubborn problems of NEPA issues, and- e.9 ploy curious,
1

convoluted reasoning to exenpt[BiF Rock from an Environmental Impact
, : .n

.

Statement. But=I.rillTsho% that,tho:.fual pool expansion is intrinsically
7w. i . ,

, . , - .- . . .r . , n :2, - ;q, .. >

bound - to continud.;)l tst;orratiorh anda newis;no Lother purnose' ..than ,to:
q ,. /.y.7.; ; ;. s .;; O O - 3 ; c; y g ,. .i W r . c. f f.7 y .

'
~ ~ spN . .

.

k
_ . ,

extend the' plant's'711,fe.wThs'is u soM oontinued pl.t t onara^1'on ill~
.. m -p .

_

be sho :n to !mva. cirat IMhnJi".tror'ucMilr.to Lthin proceed 3 n- b'- tre.
'-_yy. _ ,

, , ,
.

licancoe. For snvaral~ 1.7.7ortant reaser.s: t:'.3 s. proposal 'is indend a
- em ,,

j r.ajor fa'or11, notion. - ...
.;

I vrill:fdrt':or /anonstrate t~.t-tPc seope of **-i precTadin-

cc .9el a : ;"A revieu, both ir. litet :" t e Prairie Island findir.7'

i
| and as a statutor:r reauire er" of .~.;PA. I 'ill also sho- that this is

u
o

e

' .w= p . m < w moe-or. m sn * w m,c, ,,- .w Q , , r w - . -- s . v -

I
.
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2.

the only 7rocndin t in Pich tNis necessary issue c:n be raiced.
'

I v411 further nrova tv.t t:1e ..J1 review is not retroactive

becauca of't:'e neculiaritier of t'110 case, the .anda e of the ..CPA law,

and because of the lir.its niacett u*cn the cr(ered I:nviron ental Ir' pact
Stste ent.

'

E-. - 1 .
-

~

J.J.: } ;,. . .,/ .
, ., .

-Tinally,;Ivill:shomthat.there?is:a'strongfac^ualbasis''or'ah
,, ,

w *
g.

*
._ . 8

, .. .

*

Environmental Revie-rbecause. thi's 's~allJ" grandfathered" plant it . tot

needed, is unsafe, [and' that ~ an ;:nviron ental Ir. pact State:,ent:rould
,

. s .,

show t*e 1 onefits:of denyin- 31 t Rock a license ar.endment far oute.eitrh

the benefits and attendant rinks of continusd plant oner'. tion. These
i

' issues of fact are strong arnu ents. in favor of an 2nvironnintal Inpact
Statement that have never been disputed.

The weight offlaw and' precedent and the compelling force of con.T.on
~

,

sense are squarely 1behind our call and the Board's call for an

2nvironmental . Ippact . 3 tat er.ent...
'

'',
,. ,. a

t - ~Y *)
*

1

! The .\npeal Board is charr4 rith reviewinc the Sente* er l?, l'8 0
e

.mlins of this Atonic Safety and Licer. sinc Boards

i "'(t is ordered 9 at t6e s'aff nrenare an nviron ental
~

'

Ixpact Sta'er.enti nursuant i to.7 section 102(.?)(0) of 1T.'Ei,
coverinaltha.onvironnan'al impacts of an exnandet snent

' ..

f.nelynool nnd'the"additionalitern:of operation ofithe m,c;['i
' facilityXt%t7sucFexna:isi6n' wouldi nez nit." .

. ' 'M
_ Pr ^f I:ero

dun an S 0r:ier- on-!CNRevie-(c,i '-s
.p.71 -lp lSep 7t2,ft.930.'(Hereafter.

/ -
Board. Order)'

' '
'

.
* 5'

, J, ,

Tk..s J.acision ::nc reachsd b5r the Board aftsr'all the parties,
. , . .n

including John Leith'. user,;br19fedithic question posed by the Board in
~

|

resnonce to John C';i:lll's Contention VIII:

h*hg? -he faci :n.ivro.r.qntil.ll'yhasnevar~N9(subje)ctedto.;ation113110:1. set of 1 L 2.s review because itas liceced be" ore ,i .%, do s n' liem:c;a :r and nt . hie

'$.er reauire or 7'r'-lt cons:s"ation of t''.323rin a cost he. d t"
nernit the continued on -?ncil i t'r.

i e-
i

e

-

,

b
, . y.-- w m-- - , - - - - ,2 % ,- .3m wf r y v. -4 - -

, . . _ . ,
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analysic or the necd for pcWor in the license amendment
,

f proceeding, notwithstanding that the staff may issue a
.

.

~ negative declaration? Order Fellod.ng Special Pre-Hearing Conference,
pp. 33,34

This is the main problen facing the Appeal Board.

Further background of this caso,is well known and adequately
'

brifed by other parties and will be dispansed with here.

II QUESTICUSBEFCRETnE'A" PEAL $ CARD 7[
- - -

i .[.1
'

'. -

,
, u . . ~ - -

~ , 2 n' ; . .

1. Is the. spent' fuel expansion related- to continued; plant operaticn? ?*
| . . .. . .

.

. Is such an; 2, Isthereamajor[ federal] action 1being; considered'here?
. 3- -

,

s
,

, - , . -
1

-

| action one that: - 1 -

4,

i

! a.. concerns the spent fuel proposal alone;
i
i b. r:hanges the nature of the pool;
l

c. is part of a major federal. policy on spent fuel recycling:

d. or does the snent fuel pool expansion necessarily result in

continued plant operation as part of the action considered?

3, What is the proper scope of the hearing?,

a, Does the notice lii the Federal' Register of July 23, 1979-
,

(44 Ped. Reg. 43126) define the scope?

! b Does Licencee's Amsndment Application define sc<'.pe?2

c. How do the NRC regulationsfaffect the scope of this proceeding?,.

| . ..

d. How does the NEPA statutefitselfiaffect the scope here?,

.09 ( _ ,

>- '

[ 4. Does NEPA here requireian EnvironmentalTImpact Statement as a. m-w 7- m.c;;;;; g g y S ; _ ; g - 50; . , ( - :,. 9 *
., ..

: matter of law? ?M ?Ait .'~ + w w
. .

"-
,

'

" '

.c'1 -

...
~

5. Does.the Licensing Board have the' authority to here require an.
.

i

_

.~
,,

Environmental Impact Statement before a review has been presented
'

er tested in.an evidentiary hearing?.

6. Is NEPA here applied retroactively? '

7. What are the issues of fact concerning need for power, plant

safety, the environmental consecuences of Big Rock's operation,

1 and alternatives, including that of doing nothing?

'

.

.

G

-- _--7 .- ---'% b '{-
' " P ,

F t'N ,7 ** ( k . .
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8. Should the Anpeal Board firid 102(2)(C) was erroneously applieil,

need it remand the issue of the applicability of S102(2)(E) of UEFA
'

to the LicensingLBoard, or decid's the. issue itself, and, if so,.
i: . . . . . . ,.

7

how should it' decide the issue?' .
'

-'

I ,
. . , .-. .

n,';.%|g:,;nhb '
-

{: |;M
' '% k N.|i[:'L .

. .

. ' :n u: ' b s .
_' e ' :. L .'

y,C'.,
~

' ,.)'ff ,';III. 'ARGUGNT . :8).g M "[' f ^ '

.,.,

x x, c.:O w % D - -/.x \ /-,
.

y ,
- - ,-

-
vv- ~ np- . y . < ~ , n. +, w- , -

. ,

I. The spent tue[ pool: expansion:has?been proposed for the' sole purposei 7

of exter/ing the period of power generation at Big Rock.

This la a a.mple fact There is no other purpose to the proposed
,

Iamendnent chan to extand the plant's life. The power company has
~

stated this fact une. quivocally in Spent Fuel Rack dddition Description ..

.

.
.

_

and Safert Analysis, April,1979 (hereafter ;P :o
.;

S?R Safety) a document central.to this license amendment proceeding.
. , c.

_

'M
~

:

,

I From .the ir.troduction',; p.c.-1-li " .
,

Praause of uncertainties in government policy on fuel
caprocessing and in the availability of government

V
I ;torage facilities,- Consumers Power ompany (CPCc} plans

to increase the. storage capacity of the spent fuel pool at'

| at the Bog Rock ~ Point Plant.to allow-continued plant

i operation.. The proposed. method of accomplishing this
increase is,to, add,three;hi h' density spent fuel storage.

~ 6
racks to those alreadyxexisting'in thetspent. fuel pool. - -

3

t . ,- w % : x % % . b g r % a c t ? g '_.. - *

: .. . ._
: ' .p6 .7,

( I: deed kno : one 'has e posedv any: othertpurpose for the r expansionJof;the.. ..,

,
_.

.
.

m 3:;% ps :; ;g. ~

f- f. - :% <

col other than Ms.: Moorf a speculation;;that the pool. expansion'.~is 'to
' - -

7
!
i

| tuetthe.need"tocompensateifor.a[regulatorp.changewhich' suspended.
3. ' . . :. .

*

^

the possibility.of the'use ofcreprocessing as a means'for soent fueli

!
.

., m
- -

,
-

disposal", note 17, p.~16JStaff'Brief, October 20, 1980. This reasoning'

begs the question while' also istnoring' the fact that the compensation

souc,ht as a result of the regulatory change would be the continued

operation of Big Rock. .

.

I

i

t
_

re ,y m _- 7 7- w y - r . <~p . , -, ..-(-cu,y g 3 p y. -,,n w - , - : ,r- , psr-
1
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Uniess you st' nd on _your head or 'look sidevays, the only. parposea
,

of the amendment proposed is to allow to continue for ten years the

Big Rec'E Plant t%t !would [ otherwise -inexo'rably close in about 1981,'
. ,. _ J t. ~

- > 'w.. ...

. This is a.Zagtg. :' Sv,, O.7, Q ; E w .; .

''= R~I
'

.g .A,( D|%; - Q |$i $ . $ ; t 9 o ' % . - . .' . .,
. .

f s

'Let us then forever. lay 4to rest;the> fiction? advanced by Consumers''

- ' g ;? y m2,v.: - . . - -
.

ht the continuedoperat' ion;of Big Ro6Fi$iunrelated Io'.four examination 4
_

I*

" ' ~ , . . > * '~ : _.h, .. .. .. .

cf the spent fualtpoolteitpansion. |iequeste,d, and Ms. Moore's assertion . E. .
. . ~ -

-
. .

. .,

I
_ ._

i throughout Staff brief that the-expansion'"might indirectly affect the
Q

i continued oueration of a nuclear. power plant." Staff Brief, p. 7 and Passi.m
i

Plant operation and the spent fuel pool e'xpansion are causality linked
,

i
and inseperable.. p ,, s ,

., ;
I sliall- return to these issues several times, as a question .

1

) of law while examining the proper scone ot the hearing. 'as a partial
.

.

| . basis for the'ap511cability of(,NEPA',-:and,in examining the forced'seperation
.

, .

of these twin' issues which'is'the pivota11 point of many of the arguements
~

'

put forth by counsel for Consumers'and the IiRC Legal Staff. But the
.

| factual and causal connection ~must not be.forgotton if law is to be
,

e

foundedupon reality.[j, h h M 9).. O. .g . ,

- 4 '. , 7 . . f E. [' S 'iJ ; s. , ,

II.Before(tho' Board 1sa,h)hhhhY h.I h.8,dkk ~

. ,$ ' ' y M k k . $ ?; 1" % 8
. ' j, D A3 proposed! Major |FederalfAction. ~-

; .

,

J f9; . e ;Q.: ,p G.S .'/ #
.

- :y oz ,. .- .
. ,m

. p, : > ,;-;t. M 3.< . ,. m 1' - ,

A. The proposal'to expandith's spent"fue1~ pool-is in'itself; a-request:
- 3;' +v ,.

.

for a major federal action. ' '' ~
-

.

.,.

9; ,w -

,. ,
.,_,

. .-

Even if for.the purpose of' argument. we recard the snent fuel
~

! nool expansion alone, a request for a najor federal action is present.
!

!, This is indicated by the magnitude of the conflict seen in this hearing.
|t

|l

;j the presence of five intervenors and thier admitted. contentions of
.

substance, the presence at the Special Pre-Hearing Conference of 21

m,s - . .uc__ _ _ _ _ ~ . - - _ _ . . . . .m -. m.

. -
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'

f people ccncerned enough with the' proposal to make limited appearance

utatements, and the fact that it has taken one and one-fourth years
;

to only begin to granple with the substantive issues raised here. The
;

i significant cost, estimated at over 2 5 million dollars but likely to
exceed that amount,falso. argues that-this is.a major Federal Action. .

. .- . . v.L h . : : .. . ._ .h
A large: portion'ofqthe~q 'hc|.. spent fuel is;now present~and'due layer.to -

,

*

.. . . . - . :. .- ,.. ,

. ~ . , . .

be stored is not standard fuel but.; experimental mixed, oxide uranium /f, :', ' .
,

!
;... : .w,

.

,

i plutonium fuel thatein befng5 developed as a,lightwater fuel as p d of A
,

an anticipated breede'r rea'etor program. This unusuual fuel-demands

special attentions some of the fuel has lost its cladding integrity

| (called leakers): the uraniun/ plutonium mixture may be ununiform., for

there are fuel rods with reculiar " hot suots"; and there is little'

practical experience in the extended (10-20 years here considered)

compacted storage-of this new and experimental fuel. A compaction of

'' fuel in such a case unquestionably requires close attention from both

the utility and the NRC|and'hence argues strongly that'this is a

major federal action.

Of course, tha larger,. denser precsure of high-level radioactive
i .

v astes increases the pot'ential for accideitt. The pool'is also locathd
- ' '; . y 3

_,

, ..

within the. reactor's c5ntainment building,andithe pool and reactor' :

w x, f. J ;y;% 373g|:,,,.p .;Q.;.y, h p m .n

cvents can compoundithe single danger"from,either failing alone;'e'
-

' :
-

, .p + y . 9 " w 9
- -

Finally,'inth's.wordsof;Tamm,J,'602F.2dat419f" Itis
undisputed that qt$esti'ons' involving : storage and disuosal of nuclear

waste pose serious concerns for health and environment." Considered
,

1 .,.& .. _
.

-

4 alone, then, the proposed suent fuel poollis a major federal action.

B. The proposed modification sinificantly alters the nature and
'

utilization of the pool.

"The original plan + . sign assumed a viable full
i reprocessing induc .y in the United States by the time

_
- ..- _. _ . ,. ,m--_ . m# - - - _ _ _ , , _ - . . , _ , , _ -

___
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,
,

-.
.
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the plant commenced operations.- Therefore, the
original spent. fuel cool was provided with racks to accommodate
approximately 'd cores, the assumption being that the core
discharged' each yearwould be transferred to a reprocessing facility
prior ;o .the next year's, refueling, and the pool would. always -
have the_onpability.to accept.a full.cora offload."

- - v :,v . .
-

. .-
' ' .CPCo's Spent; Fuel: Rack Addition, Description ad Safety.

. Analysis,5 p.1-1,7.(Herafter CPCo SFR Descrpt. ) - ' b ,| J -
.

. R ,; J W.%> : % f%. 5%Mik.fn - .m
. ' M*'

*

, ;The apent :ftiel' pool,Eand :its{eooling . pumps , ronitors,isnd"
gg L S. % ): : . WP. ; . ?

'

. &. :i.
:

: other attendant.squiptment were' originally:disigned.to" hold only~
.

m- ',

| .: ; ; ; . . :p ' ;;. g L,. . ! - L L ;,:
.

~ ~'
.

,

j i of the Loore during|afbrief one} year |c' oling-off period, after which,c
.

- y. w.s , .

the life deccy would allow the cooler and less radioactive spent

i
fuel to be shipped offcite. A full core could also be accepted during

. .
not

reactor maintence or in' the event of an ~ emergency. The pool was4 esignedd
~

as nor evaluated 'in.the original . licensing review as a spent fuel
-

storage tank aq now envisioned .but rather as a cooling-off, tempora.ry ,

place for the nie year atorage of iof.$he reactor core. This, I.shall

demonstrate. 'i$ aivery differenti use{and [ design criteriaEthat that ~,
.,

- _4 - >-

pressed for in the proposed' license amendment. -
.

-

"CPCo deems it necessary to increase the capacity of its
spent fuel pool and requests.the approval of the NRC to
increase the' capacity of its spent fuel pool (from 193.

j assemblies);to M1, elements.f.,This increasa allows the storgae
storage?of normalespent fuel until 1990 while retaining.

. . .,the; capability 7 o?offloadian.fullicore up to.that. time? Mg.:t,

( e
Thish.ia0td,Wggjy:ggj$g #b Macoonplished."by> installing additionaliracks{with,

y o .;. f .p n., . . .g 7' r 1y 3 _
-

.

a.iti. M ; Q T y G M : M W D. m g; 3 ; . L g 9+&- . . ., .

oloser c. enter-to-center fspiioing. ":C|CPCo Spent' Fuel'. RacKAddition, ' Environ->

. .- -i : .. +pgm V ..

'.-
..

mental Impact Evaluation.jpT1-2 p(Hereaft'er CPCo.3SFR EIP)-
- - p; .s s q n - ,: 4

: z ..
,

_

The license.amendmentWuldithAn allow the storage-of'. Uranium and-
,

- . ..
,. .. 7

.-t .

{ mixed-oxide, experimentalluranium/ plutonium fuel' on" closer spacing, for
I

'

aperiod'envisionedby'the'utilityas10.. years,but(forthe' purpose
'

( ofthishearing)upto20 years. The plant's license expires in 2000AD,
.

and while waste storage in the . pool past' 2000 is a real- possibility,
this is being addressed in a generic rulemaking proceeding.

r
.

>

- ;; y- , .w. , . ,n mr.m n .ye,y.- .-mw.mm.m -
--
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The amendment would increase the, maximum ~ amount of fuel that'could
~

to atored twice over the'old maximum.. Moreover, the original plan
~ called for no more than 1/4 of the' core, or 22 fuel assemblies.would.

.1' . ,* .,

usually .b's stored, thus .th's expandedifuel' pool when fu11muld .be',

- .' . . m., n . . , y . i ~ : . . ' .
'

'

I expected to' store up ctol20gtimes7that amount' af fuel? originally planned.:
..

.;. . : jf:g % iG.||J;iu.;,. . N q>v. , ;- s. : . - 'm_!
~ ' -

for, and,th'is storag's:wouldib;e'for atvisant_1.0:to 20Lyears, rather.thanp .

,

| : L ;;: :. h . y p f : M y . . .D;%~ '3',

'

.,

an expected -maximum.of 12"monthsWThe. pool then.becomea.a smalli high'.

'

. f - ;. w. W ' ( ? y g w M . .

. . ,n

level' waste ~ dump? M?-3:jJQ.E9 i f c-
-

f,!> - .4 r -
'

'

This amendmant profound hdngesthenatureofstorage,theamount
co be atcred, and the time of storage from the original pool design

,

i . ,

The Tamm fuM.and the review critoria in the original. license hearing.'

i
has already-established;that such changes raise significant questions'

e,
.

, _
,

. .g
of health and environmental safety.

,.

!,

Thus.the expanded po.ol..even considdred alone, for the m. .,

.

.

purpose cf argumei$t. becadsetofathejpropossd change?in'its nature'iisia' s

, .
c

-.~- - ,e
_

majorfederalaction[fnifillingthe? crit 0riacitedbyutilitt'scouhoil
< .
,.

on page 11 of its NEPA brief; October 20, 1980: "A major amendatory
c ,

was defined as 'a sighifi6ani.Shange'.in the nature, magnitude or:g[n -
' ~

e a m. ; ,
.

extent of. the: acth.on form [tha[t which-:was ,ori'ginally evaluated and,w'hicht
, . ~ 9%.~,j u w 3 ..;f 9 3 g; -. ,;. m.

may.have'a:significant?effect:upon'.the Quality of.;the; human' environment...
No.gq.vy;6 L (E.D.2Pa.1978 ). qtiot . .

gg*1 L . j ,t' u A p '; e W M , 4:6,. 9::.M p g x, 9

$14FLjupp.J9 4 oSworob L Eggda,; quoted.1*

s. '.P ;3WEL F i .. ' v '' ..sM ACPCo's Nepa Brief,;p 11[3 .fo t,Vm .
. -

-
'

-

_ .. W5'' '

> .L
^

_ f 7 s. - Q;f;p g . .#g-
' n

, ,

. me y,. s ..m. ..s m-

~

y'u;n , . w.c::, 4'~ > - s .: s "

,e;~, 3 . , <,,

a C. The spent-fue( expansion:.prophsal is phrt of7.a major new federal
i policy on spent. fuel peprocessing. '

f
'

Itisnoooin61de'ncedhat5hentfuelpoolexpansicns.havebeen

proposed or approved for most U.S. reactors. This is;due to-the new
,

,
federal policy, the' Presidential Directive suspending-fuel reprocessing.

1
'

Coupled with the NRC policy on spent fuel pool expansion amendments, this;

-
.

''

| Mf%" ""''f~P '' ah * M =sT g*'h ' '~-g+ | M' 'Y'}'''1 } m " ' ' " 'qypw ~_" 'N, Q"N '~ g% VW7 WM '},

- - . , . - - . - ,
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' '
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-
,

croposed action is part and parcel of a major Federal action,. initiated

by the Executive and'the NRC. '

D. The spent fuel pool expansion and attendant continued plant functioniPE
constitute a ma.iorifederaleaction. -

' '.;:,, :~_ _~ -,

This proposal musi; be' considered 'in~ either one . of two ways. ;Either
'

f g g g ,, 3;gg.g; y . , :
_

_

y y.

-

,

the proposal containsfinLitdelf the: proposal for continued operation.
': " g ; L .r 2

.._- y -
r

as suggested ~by. Consumer's; Spent? Fuel; Rack Addition Description and._ ;
,n - -

.. o. . .. ,

e :
Safety Analysis',: p'i.-1, "or.7the- requested pool expansion naturally' causes

s

; an a necessary effect the continued plant functioning, as found in

i Oh9 Dairyland case. Lacrosse Holling 'later Reactor, Docket Number 50-
!

409, SFP License Amendment, Jan 10,100, Heareafter Dairvig.jn . In the
|
; first case, an even more extensive federal action is here requested than

. .

j discucsed above in points A-C, because of the magnitude of the proposal

! itself. #- -

) .. ;
. . . ,

' -
,

In the second case.cthe proposal"i's also a major federal action
,

oecausethesignificant'andlfarreachingconsequenceofspentfuelpoolt

m:pansion include necessarily continued plant operation. Proposed then,i

I
! .is a major federal action; there is no other way to consider the matter,
j , , ~

:-: -

without pretendingithat the~ nuclear. generator does.not exist!.
' N,; V y;.,'g ,g y .V L) ~

,3, .

;dhM Ih%|6.hkk[ %.;.[U U.[,"( .'% K |', .

III.'Thescopetof{this' license. amendment?lsinacessarilybroadienough'
[ to include an Environmental' Impact Statement. ; ' '

'

i s . .

<

A. Notice in the Fe'derallRegister cannot define 1theiscope ot this
.

proceeding. ;

.%; ~. .
'

- W e..

. . 7 .. ,. x -

'

The authority for deciding the scope of an HRC,. hearing flows from
.n .: --

_
,

f the facts of the, case and is to'be dete$ mined by the Licensing Board~

. in the Pre-Hearing pleadings. There is no HRC re6ulatiori that so.
I

ceverely limits the Board by confinin6 the-scope to the Federal Register,

Motice. Such proscriptions en the board's power would cieny due process

;

\
, -

, x. ,.n g.n. - - n n. ~ , . . :, , - .. - - - - ., ,~
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icparticipant$i.
.

Moreover, many of the contentions admitted by the Board in this
,

proceeding exceed the narrow limits of the Federal Register Notice,_

including: Contention.'8 of Christa-Maria ot.al. and IIE-2 of O'Neill
that pose'a reactor accident. preventing access to.the spent fuel pool

,, _
ap, g 3, . , -

_

in containment and the(_poci. con [trolssiContention 9 of Christa-Maria-
:.: .+

, , .

.: .6 a cn :.c ,o + . .

concerning emergency'.evacuationIplan':>IID|of~O'Neill concerning thes
i'

. . . . m , ,

possible crash of a B-52 Bomber bisaching containment; the issue of

|
tio-accumulation'in Lake Michigan's' food chain is admitted in O'Neill's
contantion IIFs'and most to the point in th5.s instant are Contentiont

|
,

I VII of O'Neill admitted, which statesi "Because of the licensee's~

[ history of mismanaging the plant, especially the spent fuel pool, it
has demonstrated an inability to properly manage an expanded'spant fuel'

pool " Board Order Following Special Rre-Hearing Conference, p. 32 and!
i

Paasim., and Contention VIII of O'Neill which states: "dn environmental! i
.

! 9 ., . ~ .
- ,

' review of the proposed spent fuel poolvexpansion is necessary under

Section 10?. (2) (C) of NEPA arid would indicate that the environmental
costs of this expansion eitcoed the benefits." Board's Memorandum

,

andOrder|onNEPARevAew.p.k9.LThese.contentionshavenot.been
~

~

F ,um ,e~ . .. u .

~~ '

appealed following their' admittance'by(the, Board.,. Clearly none of these

contentions
..nW n.W y g 4 W W .'' s ?.would have been admitted ifathe Federal | Register Notice' '-Q

.

.

.
r

i. <x;y;;, -
. v ., ,g. T ~ ;xu'

'

really did-define the. scope of theiproceeding.
' '' '

. , ,. . . ,

Scope is. a matter of the: facts ^ at. hand, @.d the Board's legitimate,

j righth M examine these 3n light of NRC regulations and Federal statutes
~

and to define the proceeding's coope on the merits of issues at hand.

B. The License Amendment Application does not define proper scbpp.

j That the License Amendment Application does not define scope is

fitting, for the Licensee is just one party pleeding before the Licensing

;

.w - . -. .- . . . .r.n
- ,, v . --- n .n ,, .
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.

_

, .

| Board, this fitting. Clearly, no. adjudicative. role has been delegated
,

_

to it. Nonethless, the utility in.its~1nitial set of documents raised

the fact of continued' plant. operation as the purpose of the proposed
' '''

-
.

. . . , . . . .

expansion in the introd,uction' to ,both the " Description ~ and Safety
-

p n. . . . . . ~ ~ . +
~

~. . ..
- ,: ~.

,

Analysis",;bp.Ql-1 J and;thatt ofqthe |" Environmental. Impact Evaluation"'
y, <r

. . Mi%!,R A % A n w. L . .' b.; : f: * * , , ' %s'
~

I p.1-1.~ and ithfurther :firahra;l'Ne'd Ethe ' issue ~off assessing the o'ostL 3
n ,

1

*
~

1.j..' W Jc % .3 37 M. , -
.

;-i ,..

and benerNs of , continued]plantfoperation:resu'lting from the hoped-forJ .e .; - , p,w ,;wy ,
,

expansirn,andthose.o'f)lant[shutd6wn'nec'essifated'byadenial'ofthe',
.

>

amendme.r.l . c
1

.

C. The scope is properly mandated- by pertinent statutes, examined by
.

.

| the Board in compliance with"NRC regulations and. policies. -

1
~

g Clearly, the NRC must in all its actions fully comply w.th the
,

1

! provisions of the federal |NEPA law.: The NRC regulations of necessity
~

y 7. . .m 7 ,. . .
_

! . .

. . . .

j provf.le that an Environmental Impact 4 Statement; must be. preparedfier--any'
.- y . . . ;; - '

..

"act.cn which the Commission determines is a major Commission action
i

~

,

| sir;tificantly affecting the quality. of the human environment".100.F.R. 5

Sa5(a)(lo) TheBoardaciedwithinits'delegatedauthorityfromthei
% .v -

,, ,,

i

.

C.mmission. It was1furtherfauthorized-by:100.F.R.52.718(e) to take. ,

I' Ty L. ) X Q U % ::u d m 'L. . . .' .
s . .. ~.

."any other; action" scons;i$d@ent withithei AtomiccEnergy Act ad the.-NRC '
-

.; ..

regulations.~ See1100.F.R.E2.721(d)7gg g g g.q; 3 4 f,% '.3,1 V 1 '

^
- gtyjgMfgpga/ppi L o;:Qg A:p '.

.tm TP ~6 ''' Y "
ty,6 ; ~,m W w.4 c: 6.E' "- v ' ---

- ;
.e,,. me .. .; --

,
~ ,

Moreover,'.none'ofcthe7.many MRC regulations' cited by Consumers'and
. agy .s ,., ;. g. ,

_

staff deprive' the Licensirig /Boari of -its7 authority'to reqtiire NEPA
.

.s;x .- - ,, ,,

compliance. Staff's'Brief..p.11 statesc"The Commission's'present
ss.' < s.e ..

regulations do not'srecifically mentionra license amendment which would

increase the spent fuel storage capacity at a facility", nor could

j these be expected to treat all the possible~1nstances in which an
;l

. -

i

l

*~
, -2,, _.,.i.- , _so-,--- -.-7- .,- ,,_,,y, x., .,, , ..%m- , j.-_
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~

'

.s.- .
~

.

Environmental Impact Statement would be appropriate.' The commission's

regulations recognize that an Environmental Inpact Statement is required

}
whenever the statute's requirements are present. S51 5(a)(10) and that

i
'

"many licensing and, regulhtory acificns of the Commission other than'

,

|
~-

. . ., .

'

those lis"ed in' paragraph.(a) ,.,may-;or.may not require. preparation of an
p,'.,,;-. />c; :p :x. .,: %:'y g ,.n: y

' ' '

i Environmental: Impact 2Statame;ntgdepending upon the circumstances."
,

> ,
,

,

.

,
;2: : . A Q' ,

-
- . ' '

;

551 5(b }. '.Thesa ' regulations aie' y ,
. _.

.:n
' l'nDfull' force now.- The: federal ~ *

'

Xah'.:;' , ..

regula i.ons at 1h75h5,2 even note' that if the NEPA, criteria is not met
-

. . .
,

I the Cumission may require one by ~ exercising its discretion.
I iSPA of course is 'the governing force here s the Commission's

rulu only determine how the NRC will: execute its mandatory compliance
,

,

toIGPA. .The NEPA act forbids the NRC from preventing the issuance of

| ar.y Environmental Impact Statement in individual spent fuel expansion
~

,
'

acos, except to the. extent that these issues are treated in a generic,

proceeding. Minnesota v.: Nuclear Regulatorv Commission, 602F.2d412~
|

'

i (D.C, Cir. 1979).
- - .

.
~

:
'

The fact is that when NEPA applies, the NRC must comply and this

responsibility has been' delegated.to the iicensing Board in this case.;

Assuming for the moment that NEPA,doestapply.(which'shall be proven -

'
. . .% J .( c . ,

- '
-

'

. .

i momentarily)'ifjthis'B,'oa'rd(doesgnot have,the power;to" order an. ~_

.

% c m .;d e W A . 4 % w w 9 y- . i& - :, s
Environmental Impact 'Sidement ;tdM dh,wn~ up;'. thenIth'e co' mission must-

'
.

. ..
~

m
.. - : ; ::V ; yc- p; 9 -

,..

~

in some other Ltimely way comply,with the"act, . The fact'is, neither
.

p ,, . '.. .
.,.theStaffnor,Coubso,1\forConsumer's h'as suggested' that 'such anather

'

proceeding exists: indeed,[they cannot so assert for there is no other
.

.

appropriate proceeding,!nor.is there any proceeding at this threshold

j that would be able to examine the,NEPA issue. Furthermore, the limited
|

.:
. . |

i resourcesof myself and the huge legal' debt of the other major

intervenors, Christa Maria et. al., preclude our participating in yet
,

.

'

f %,-hN ~ 7 E.~7.- I ~~' ' [ '' 'er ,' g' ? I ' h# ' , 57 4'' *' ' af 7 # ] .'fT' "'; $"# - b
, %

**4' .%
' - .M ' 7

g
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another MRC proceeding. Since as recomized intervonors raising issues

of substance and specifici @ (and one of these issues is the present

NEPA question), we are charged with resnonsibility in developing a
-

y

full and complete record and.can realistically and effectively .
,,

.
. -. . '. .

n.*

n. , w :. ' - .

participate in(only.this;urocesding.hThis.troceeding,is.the only- ?;:.
' - - n - e . O.. ;. P,

.. .. ;, e f N ' mys < w ;: t

a'aurocriate settingIfor thelNEPA/.and;EnvironmentElDImpact Stat'ement'
~ '

i

fM;1?g ' '.. i'| B|
','< ~ -

, 1 . Yq.3, c-
.'

'.., ,g y.
"

_'h. 9' - ,-
;'

- issue. ; v -
.

m. ,- ,
.

3 yc ,r , , .
.-

:,+ , .., .

Y

17 'vihere no Environmental Impact STatemenc has ever been prepared for
the plant, a license amendment which is necessary to extend the operating
term of that plant is required to be reviewed by an Environmental Impact
Statement under the provisions of the Nationa1 Environmental Protection

1 Act of 1970, .
.

.

4 * - . .
M 4

'

| A. Review is required by NEPA.

It has been conclusively demonstrated that the' license ardendment
.+ .,z,.

is a major federal actio.n.?I. liave also' proven thatithe purpose' of the
+

., ,.
.

'

amendment is to' continue plant operation. This, of course, has been
,

-tated by the power company, CPCo 5FR Safety, p.1-1, and CPCo SFR EIP,

p . 1 -1. "We cannot overloo'k the sole purpose for ahd the practical

i effect of the Federal; approval..soughts expansion of,the spent fuel '

. . .
. . :: 4 n I ~ ' .... C . .

-
'

- - .

; pool to enable Licensee-;todoperatefbeyond:the; year 1981i when'it other-
wise would 'have' to $eade; g y nw.A;y c s:g ,,, y :ybyeratidn unless11t"coOld findJanother me'ans ~

-. a .:, ;m<. .
,.

>

;
'

. ' c g y ;; ;- , ;,: y -
! of storing. spent fuel.6to thel year 1990."L ' Board : Order, p.8

~ . > ~ ;K y e
_ .. .% ' ;

'

And yet,' ths; majort oontentions s of Staff 'and' consumers- Power pivot
-

,
.

.s
.

, m
..

.

on denying that such a | causal relationship exists between the expanded,

t - -._ 3;..

spent fuel pool and continued" operation.. Their approach is simply not
H -,,

I factual. ..

But Consumers Power and' Staff assert that continued plant life is

1 excluded because this was mentioned in neither the Federal Register

Notice nor the Utility'c' Application. Thas has been adequate".y answered

-

. ~~ - ., m- ; n . mv g.n. ,,.y,-,,,.., .w .-= v w.
.,
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earlier in this brief. More importardly, Consumers Power Attorneys

insist on misreading the clear tincisicn in Prairie Island, and the similar

decision in T ojan.

"Because the practicul~ effect of not now increasing the capacity.
cf the Prairie Island: spent fuel pool would be that that facility

I would have to cease operation,;the MPCAT(intervenor) appears to
to believe thatwhat ;is being: Licensed is in reality plant: operation'.
Thurefore, according to.MPCA, the license amendment could not . , .-

*

I

issue without a prior exploration of the environmental impact {off
continued operation and the consideration of the alternatives to
that operation (.b g..-energy conservation). We do not agree....

The issuance of operating licenses for the two Prairie Island-units
was preceded by. a full environmental review, including the consid--'

enttica of alternativoc. See LBP-74-17, 7 AEC 487 (1974). affirmed.
cn all envircnmental questions, ALAB-244, 8 AEC 837 (1974). Nothing
in HEPA or in those judicial, decisions to which our on attention

i has been directed dictates thatthe same ground be wholly replowed in
connection with a pIopcsed amendment tc those 40-year operatirg

licenses. Rather, it seems manifest to us that all that.need be~

undertaken is a consideration of whether the amendment itself
would bring about significant environmental consequences beyond.i

those previously assessed and, if so, whether'those consequences
sto the extent unavoidablo) would be cufficient on balance to
require a denial of.the amendment application. This is true,

!

irrespective of whether, by happenstance, the particular amend-
ment is necessary in order to enable. continued reactor operation.,

! (although such a factor might be considered in balancing the
'

environmental impact flowing from the amendment against the benefits
to be derived form it.).

Ncrthem Sta+.e Power Comnany (Prarie Island Huclear Generating
-

lant, Units 1 and 2) ALA3-455, 7-URC 41.46 n 4 (1978), HereaftergrairieIsland.
.

o
3

Why does the Prairie Island board dissagree wth the assertion.that
' '-

~ . . - ,
. .

. ,

the license amendmentJoould not be issued with out a prior environmental
.

,, ; a
_

. . L w + #;.;,e > , wi. m . 3. _. . ._i
review of plant operation Ind' alternatives?@ Because the! original license;

x .e a >
-

was preceeded by just such~a full envi-onmentel review, including the
connideration of alternatives!' ' As was the case'in Dairyland, the Big

Rock case differs here in that there has never been such an environmental

review or consideration of alternativos. "The Prairie Island holding

is founded wholly upon the lack of any requirement in NEPA to re-

) examine matters which had been thoroughly considered in an earlier
1
1 proceeding." Dairtland Board, p. 47.

*

;

. - - - - - -
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Moreover, in this Big Rock Sase, as 'in DnWland. 'importar.c
'

| proceeding occured before NEPA existed in our case the revievr and issuance

of a full operating license ccoured. "That being so, the conditions

i required by Prairie Island for. obviating the NEPA review of benefitss
~

or alternatives in arspent fuellpool expansion proceeding are not present
- -;

7;- . 4. h . . . .. _s. d - <>

. in thin case..and: Prairie, Island (or.'its/ progeny) do not deprive us.'

" ' .- ,- ; .
..,. - . - ,

(cr this Licensing Board)|of authority to consider need-for power-in
w ,,

_

.- ,

,

this 13roceeding." Dairyland Board', p. 49.- ,

. .

~

; Infact, in the'Dairyland' ease, the applicant went to great lengths
!
I to shew that certain contractual clauses between the Dairyland
4

! Co-fparative and the Atomic Energy Commission that concerned plant
i

qu>lity and cost of energy served to fulfill the purpose of an Environ-'

m+mtel Impact Statement in the case, and that these served then to

ctriate the NEPA review in the license amendm.ent. Dairvland Board, pp.
1

J
V/-48. ' 2 -

, , _ ,

But in.this' cane..neither Consumers nor the Staff have pointed to~

queh a currogate Environmental Impact Statement. claiming only that

j since Big Rock received a full operating license prior to HEPA, it

f
'

should be treated.as though it had received.a NEPA OK! This is unfounded.
. . a .: , - .. .

h fle are asked.to accept anlimaginary Environmental Impact Statement, ;

'JY:c.ws;. 1;fn L.n . . .~m .

- ~i ,
. : c

1 and the publio' c', right; tot participatefainthis Board 'cr' any regulatory 5,
_,m ,y ^ _ 4

-
,

.

body's right to review such a" statement" dis ' completely precluded! ~
p: .:~. .. . .

The determining factor in' Prairie Island is that NEPA does not
I require a replowing of ground cove $ed in an earlier Environmental
;

-
- -

1: Impact Statement. 'Here, there'is? absolutely no ground to replcw:

"Rather, it seems manifest to us.that all that need be 'under -
jigken_to a consideration of whether tha amendment itsolr would
nrine; abcut si;m5 ncant environmental consecuences beyond those
previously assessed, and if so, whether those consequence (to
the extent unavoidable) would be sufficient on balance to -

require a denial of the amendment application." Emphasis Added.
,

Frairie Island 47..

Nairie Island acknowledges that a spent fuel pool expansicn brings

~ ,. , ,. ,., m ,. - . ,;m.,, . m m , ,n n :. -

_
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| ebout significant environmental; consequences, both those previously
i

j assessed end.those not considered before. Ifthiswerenotthechme,there
.

-

, ,
_

would be no reason for.the decision.to mentien consequences, nor mention

.
'the fact tha[t these e;ffects hakaarlier been assessed.- The Board then-

- , y
i

! ,a,v,- .

,, - - . ,
_

.
.

might merely'have said '"There'are no'ppviously.. assessed: ~ effects ofy M
/ . w G!q :' ~+

significance'.to review.[at:3. @m%.y[! Q. j; >)hQm$,@%yiM. t v@%
; ;n :.s m

kyp f|[fT W,

,

. %4a mm u.. {;. o c
'

;

{ Reasonin6 from Prairie?IslandawhenTan Environmentalclinpact; 44
n - . q.-

,

. . . .
.

/.;Q ',
~ ,X h.4 |gyRy & . . , r . ;n y, : R'*

? Study has never.been~ performed,na' review:is-necessary to-study;the m .!;# .

4

.
,,

_

.t - g;,y i~ ,

affects that Prairig #sland acknowledges exista continued reactor '

operation "might be considered in blaancing the environ". ental impact .

flowing from the amendment against the benefits to be derived from it."
, . . "J

( m.' ',Ibid. . J. ; .
. , , ;p p 7. .~ . . . -

, ,. .

. ,-

s.-1 - q ,,

+ -- ..

Contrary to Consumers assertion- (p. 9)., there'is simply nothing,
'

,

y. ,
4 k'i*

,

in the decision which sh.owscthatLa,new Environmental Impact Statement
- .. s . ,

t ' b +. ._ .

was denied'.by theJBoard. finding * such(a study:outside Lihe " proper ',
,

-. . . ~ > . . ; : ' an, - . - ~ - "w,

scope of the proceeding.?. y ? # .. . .S
. . 3 M . . a,-. . . . c , ,>.

) ;-

*
I . .

An Environmental Impact Study is required here, "because no

environmental review,was:made atutite: time' of the granting licenses.'

9.. /.. ,.4
. . . . ,

~
,

- . ,.s
,

there would be' no. duplication,f and ,the. federal actiortasught,_for the ..

. , .
a y: M r., % * M. W i.f , fi r W .t A 7 ',V W

. <
.

sole ourpose of permittingjal' fuller utilization ofsthallicens~eJmust
, . | $. GiMkif ' Q f yyy &i &Q $Wbe addressed.".7B;oard;0Neriep 11/M,}ew;!*fMfi ?.%gp,)W w&<#7 &:;9Yf W' ,'';

a..c..;y,m A,=W e ,? M.g@ t.,n. 7. yc,.
. . .

r, ,
- :. J "y;;ti:+~ . s. .: x# w.,,: .v ; .~ . i- e n r.

The Emvironmental. Impact StudyJis..theyprimary tool' instituted by
- . g.s 7 u . q wyy y M ; %., j E -. ; E .cr %|.. ..

.

~

Congress ~to " attain theLwidestjrange of;beneficialf6ses:of.the environ-
;a

... .
X '.?cgip e . e> _ 1-

'
, ,,

ment without degradation,: risk |to health 1and safsty,? ,orVother "
,:.. ' ' ,;. ..%;p . ' M . - '

,
,

' undesirable and unintended.ccnsequences.P i42U.S.C.34331(b)
.

; -

,
-

e
.

,

All federal agencies must " E the: fullest extent possib1'e" prepare~

an Environmental Imp'actbStatement on all.'" major federal' actions-

significantly affecting the quality 'of the . human environnent" 42U.S.C.8 432
,

'i
,

*
.

*

9

.Yg,,{ w rm ?mu -W,5 .f[ l' gT-' s7g V (T-' 'MyF'.9'E'4,'1F,," g ''=-3v, g% 3f K. y -='g ) _,C '. jY"
,M g .]
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"The detailed statement required by 34332(2)(C) serves at.least three
,

purposes. First,~it permits the court to ascertain whether the agency

has unde a good faith effort to take into account the values of IEPA

seoks to safeguard. Socond', it serves ~as an. environmental full

disclosure law. Finally. and pe'rhaus.most substantially, the require-o
.

_
, :tv

- y,,, . , ,, .,,

ment of a detailed ~ statement ~ helps { insure |the : integrity off the' processi_ a
,

,

's- ', ' ' **?,e .''
7 _ es

, ,

} of. decision by precludifig stutborn pr.oblems or seriousicriticism from;'
1 9., V' ^

..
.

.

- _ ,

'
. ..

being swent under the. rug."" Silva V. Lynn,-482 Pd. 1282. 1284-5.
~

% +4

First 'ir. 1973).
Staff and Consumers would have not only have this proceeding'

|

| ignore the IEPA values, but also pretend that there is nothing here
e
' to which those values pertain. In the light of fact and law, this is
t

untenabic. They would have'us stund on our heads while sweeping

problems of the utmost importance under,the rug - a very difficult taek!'

,

NEPA compels us to carefully assess.these. environmental and
,

cost / benefit problems.

! "Ccmpliance to the 'DJ11est' extent possible would seem to
demand that environmental issues be considered at every.

important stage in the decision. making process concerning
1 a particular action at every stage.whera ah crerall talancing
j of environmental and nonenvironmental factors is appropriate

and where alterations might be made in the proposed action-toa

i minimize environmental. costs,e'Of. course,., consideration which .

,

j
is entirely duplicative?istnot necessarilyJrequired L . +iS~' Atomic

,

"t m.
';Calvert Cliffs Coordination Committee v. U

.

j ,
.

f Enerer commnssion,W9 P.2d at1110. -(D.C. Cir.1971 J.

Thisbelaysthesuggestio'nbyMsI-Moorefor.theStaffthatthe
- < ,

_

three particular instances, quoted are the0NLY cases in which IEPA applies

to projects begun before. NEPA, but are, 'cathor, three cases that Calvert

Cliffsfound necessary to deliniate for that particular case. Perhaps

i too, Calvert Cliffa did not s'en any opportunity for review being initiated |
in the case of a plant.that had received full operating license before
N3PA; but that opportunity is provided by this significant License

:
*

6.mendment, and the insights of F-airie Island and DaiM3snd. 1

1

l
'

-- - , --
, , y- . m ,,m.m. . . m.y x. .y y. m m m ym,,.
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/ Nor can Big Rock be conn dered to have " passed muster," because,.
'

for the purpose of:NEPA, there was absolutely no " muster" for the plant

to have passed! This reasoning by Staff is very much like the imaginary~

i Impact 8tatement posed by Consumers addressed above. -

? f . _

<
,

. * ~'

.

.
. . . . . . : ~.-

'

B. The Board has not ral' sed;,theiNEPA i'sueM SponSe'. , ,.' k '
t

, -

i s
.,), . , 3.;.; M . , i

'

;'
,

, ,

~
, . . . a ,.,z 7 . , . .

The Idc'ensing. Board has'not ~ raised |,ggg sconte. the- issues of
'

, ..p m. ,
,.

|
cost / benefit. analysis. - the . preparation lof an ~ Environmental Impact =

|
Statement, or the Applicability of HEPA. These questions were first

'

raised t;* many of these residents making limited public appearancea at

the 3pec.'al Pre-Hearing Conference, December 5,1979. The issue was

specifically raised as one, of cost / benefit by Dr. Gerald Drake, M.D.,,

who nowd that Big Rock represented.only 1% of the company's generatingi

capacisy, which includes a roservo margin of about ~)?A Dr. Drake.also

j quote / the relative costs off nuclear coal and' oil power genaration, f '.

h inclu. ling in the cost of nuclear, decommissioning costs, wnich showhd.
.I -

Big 'ock's power is rela'cively expensive. I refer the Appeal Board1

I
j, to Tr. Drakes comments, contained!in a letter submitted to the Licensing

Bot.rd at the Special . Pre-Hearing' Conference. A a

';t . . . . . . .

' :'

.. . .- . ..

[ ,Furthermore, O'Neill!s^' Contention VIII;and;aLcontention raisedi .c
.y. 39y;gien pgg|yg g , ;y . . . . ;. ;, _

:-

ry John'Leithauserldpecifi,'cally ques.tioiiedithA( need'foripower here ','
'

-. - ,. .
.

) Jontention VIII hasc.been admitted'and-is; quoted above.
y J; - -

~ ,
',

.
,

,

"
, .

- :

j if
'

. , *

! v
,

k ' <
;

1 C. The Environmental ^ Impact; Statement must be prepared to afford -

intervenors equal protection under the law.

?
-

All of the intervenors contend thatthe spent faal pool expansion is,

; unwarranted and that the alternative of doing nothing, which necessarily
a
? forces prompt plant shutdown, is preferable.

Certainly the Board has the power to deny the license amendment.

*

.x -

1.,-. m cg. , ,.m g , ,.w m,,g,y,,,. _ ,
. .g -
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19.
,

- ,

As a matter of due process, the consequences of the do-nothing

alternativo must be explored if the Board.is to responsibly decide,the

issues before it. Specifically, so as not to prejudice the Board's.
< . < ~ c. n . .

L-

deliberations against .the"intervenor's' cases, resonable information must
p ._.,,p. -

, . '
-..,.

be supplied about?..the| relief. sought. by) in*;ervenors. [ This. is nehessary? _

to insure equal proteation;under1the law..'',[y Q ,i },. f>}p.~q.1,
. . .og . ww.1. y 7;V - -: ' ~

+ - . -
, .

J
i

~

. ~ w. m , <;. h . -r.. . ..:.'

c.,.

7It wouldobe.difficultifor?the Board to rule 1n; favor of<theJintervanort
, . W y .e.w 0u e .

>'+t . . /. . f ,.m - -N+

if the consequences-.ofIthe' ruling wara tin unknown,- and an unfair biasD
., ,, -!;"~

egainst the intervenors case for. denial of the amendment would exist.

Fortunately, there .is no reason why such consequences cannot bs
s 3

| examine.d as an Environmental Intpact Statement is here mandated by NEPA.
! .-> . . . .

; An envi.ronmental; Impact.Statementtmust then be prepared to insure equal
. . .

protection under the law.and due process.,
;

'

.,
-

'
*0

-

c., . , . .

. . . .

'

..

1 Y The Board acted | properly.and was not bound'to' examine any Staff
performarae or to wait' for; evidentiary . hearings. ,' C

| Staff here tries to deny that the Board has acted primarily on

principlosoflawg.an'y.thafon1[issueoffacthasbeenxthesimpled,

:. '

. .: .

causal relationship' .b'etween ;the liconse'e's' desires to . continue plantoperatic
, r , :, w o.. c = . . -

- - . y. q... ,

,

and the tendered spenfl 'll'012increasiamendment,:.Th'e issueJean1.f|6 . ..
~

i
.

, Jr.e. t-M5M.S HQ2
readily be' ~determinskbySthe) B@oaN ~ MW g+: M 4" ?; ' M%;Wh',

ithbht/evidentlary. hearing"as3a matter
, y j s,a gg QU ^ y.f F

~

\ of law by its reliance'upon.?-o.la;n, Prairia Island and Dairvland.
'

.
:;,- ,

h

.g : QTrym _ .y
~

...
.

~,
.

..

Tha. Board was statutorily | required..bf NEPA to~make the. decision ~that
;

.
~.'...:., s. e :q _

.
..

~

it came toa no evidentiarysreview w'as needed at,that juncture,
; .. . ,., . .-

Consider'forithe sake ^of argument thefpossibility of Staff review..

. -

~. .
.

Both Consumers and Staff have insisted that 'the Board should have waited
to conduct an evidentiary review, but neither.has ever indicated that

^

the Staff's review would consider need-for-power or overall plant-
environmental impact.The~ fact remains that they cannot so assert because

v,. .~-m -. % m . g_- , ,.x.m.m.,,,, w % , , . , , . , , _ .
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,

the 3taff is boundland determined to. ignore-these issues. The Staff

has by this refusal, abrogated any responsibility to review, and the Board

is not required.to wait for'that which is not forthcoming,
I

| Moreover, Staff. has . itself vio'. ated .the . principle. it would - -

:. 4 .% : .,...q.
. . . , . .

. . .
. p.. ,

establish' by nct (;reconending',to'the? Appeal Board tai wiit for' a Staff:
'

,. 1 '?;;m:;;'-. _~ Duq : .

: .: ;c
. . .

f review ~and' evidentiary hearing before:itirules on the', applicability
J.s'<.; ; p - i:

' ' '
., ;,

of Section 102:(2);(E) .NEPA. Rather,| Staff and Consumers recomend-
( , .. !? , - 1 'm . ,

~

! that the Appeal Board rule:immediatly.
q

f Furthermore, Ms. Moore has indicatdd to me that the SER and EIA will
,

dgain ce dalayed until late January of 1981, nearly one year after the

| documents were due to be issued. Confer Board Order Following Special
i Pre-Hearing Conference,7 p. 34. - Mr. "Steptoe, one of the Utility's

attorneys, has informed mo that the company's main objection to an $

- Environmental Impact. Statement-preparation is the the year that it
s

- -__.g

would delay the proceeding. J0dd then, that the Power Company wouldr
-

)
find objectionable the Board's valid atempt to speed along the proceeding.

The Board has no obligation to wait for so tardy a staff.
'

. .. s
The dominant fact remains;that the Environmental Impact Statement

-

isrequiredby.NEPA;asfamatfer,of. law.j Dairvland dismissed an argument
~

n
.. .

that the need-forvpower,c ,& T ,boyonduthesBoard?s discres. ion because~w .w n.m . . . .. .:m .

y zpy .(issuefwash;:gi g g pzg
a
O s
? ~

- .w- . ,/_ ._s,

the issue was raisedNe;ry late inithe proceeding, ? Dairvland, 'p 42..
.

-

. ,

,., .. - ,-
_

Here, another timing argument; fails'because'as in Dairvland,.this is
' -

: - ,, .x.
a matter of law : . - .- '

< <

f ;;;-\
.

The question is-a-matter of lawf there shall be no' factual
y , . <.

h assesment introduced by the-Staff, and the matter of timing is irrelevant

in the face of.a NEPA requirement. Staff and Consumers will have full

( < opportunity to address the factur.1 matter $ involved in the hearing
gj ,

, .

$ . proceedings this is all they have a right to.

.

\

~.-,,,___n_.,, g-.7mg - ;
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VI The En rironmental, Impact ' Statement was properly ordered and is not a
retroactive application of IGPA. -

A. The proposal being reviewed is Consumers Power Company's present-
j ..icense amendment and the environmental effects thereof. >

'

> W 7: - y,
.

'

. .. .

i Neither! plant lionesingfnor the normal' operation ofJthe plant:is'
.. .

~, .. ..n4-. . ..
A5''< @ ;P y . . , .A c1 . , . . . .

being subjected'toiNEPAihere Er"Rath'er,iwa view thejproposal that; thew -
.

. f p;gd .y: V ~ '3 : / m .' u,y.c ' i ..f L h - J..,' G9
IEC grant a'licanse"amendmenEto/pbmit expansion of,the' spent fuel WW '

..

i

' - ~ : '. 3 4 . _,- n-;. c c.. % +. 4 .,a. ra- ..
, .

.
' pool as requiring a' nee PederalJactioU for:!the, sole;purposeJof' enabling 1-

a - a: :; , .., --
- - - w,. . . ,

Licensee t'd hake'a' fuller utilliatid'n'of'its operating license than it.
t could otherwise." Board Order, pp. 6-8

,

Only the license amendment at bar now in 1980, and the effects of

continued plant. operation whidh'necessarily attend the expansion and which~

I have treated'at lenght,'re(being scrutinized under NEPA. This-is nota

a retroactive application'of[the statute.i '

i

4

,
, , .. E)

,

TheBcudtookpbn.stto insure that.only the continued plant operation,a,i ,n
.. .. .

B.,

directly caused by:the' expansion would e reviewed; NEPA is not-retro -" ~

actively aDolled.-
- .,

The Board excluded-from the ordered' review environmental costs of
j v .

s... ..plant construction the operatIodiof:the plant'to the extent that it'- 1

.

# A|., J S.M te~ et . .

oouldcontinue"withoutthespent1%slpoolfmo]dificationiandthe_ impact,

j

of maintaining & n y & g.4 %'was .reposit'ory after;the :lic ; .ense. expiration
.,:U' n Db Gd :, ph : 2n a| .n.+.-

ithetsitewas7a
.

. ~. _ . , n y m ; q.3.;e;;qq w w . y. - .

sThe BoaEdio derednaview encompassed "the " realistic viewin 2000 AD. r

of the incrementd1 effebk' . y(th5t)!mus N ake into" account the. increase
+

.,

j g sf. 9 2
'

-

in the term of'~operationfthat|would"be; afforded by the proposed amendment 't

1 ~. . .d5 ? .:

] Board Order, p 172 NEPA;oommands'no'less, and therefore, no retroactive
- :# . ,

application of the law exists. :,
.

,

J

$ C, The existing environment at the site contains' an operating nuclear
,

~

!

q power plant that must close coon with out a spent fuel pool modification.,
,a

,

Staff contends on p. 20 of its brief that the baseline environment

! -

~- , _ _ _ - - _ _ , , -
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- .x,

includes an operating. plant, and thus this should not.be reviewed.. Mety

I remind the staff that a thoughtful' examination of that plant revealsJ
~

that it will cease to operate.about 1981 if there is no' pool modification..

,.; b;;;.'n : .: * ; . , . , .s ._

Obviously. then for110 wing. Staff's reasoning, any NEPA review must ,e,

f ._ ; , _ ~;g . 7 n i. > , .. .
.

el J

consider.the proposed 7a % 5 .4lteration in$the; environment,1specifically gthe P
<

- y

. .3 f n:% a': % :D 5 :# ';. 7, ., . M 9,Jf:qQQ' .- '

genvironment'of;the'soon~to.]olose plantTwill'beEaltered to5 ~^ 7' n ' i.y
. m : &. Q:

" ~ 1

_! a plantsthat-|weul'W. con $:,3%Q ,
--

@v

tinue'to-.operathI n theJeve'nciof(' fpooli
.

introduce._ , i ad
-

.. + : 3_

pp ,m -

. ;c w
_ , ,

.
._

- modificati on. Nofimproper' application 'of NEPA is then, proposed here.:
c d

} -

'

VIII The Environmental Impact Statement will find significant issues
f of fact that weigh heavily in favor of an alternative to pool expansion',

'

i

including the alternative of doing nothing.
!
; "Dewitt said'.that .~.s.Lthe potential costs of installing

'
.e

all NRC-required ~ codifications (at' Big Rock) could not bei

justified unless the' safety benefits 1of each of the modi- ' ''
c

fications is thoroughly evaluated, " continued operation of
the plant may be rendered sconomically-unfeasible. Y .

. . Charlevoix Courier Wed. , March 5.1980, Attached to my 1st , ' '

; NEPA brief. March 10,a19,80 y - ~~

# ,
-

. r
,

s ,i. ,, . "%~ - r'

Russel 3. Dewitt is Consumers Power Company's'vice president'6f-
,

nuclear operations.
,

iThe power company,has i selfSrec'gnized that issues of fact 1
,

o ,

,

surround the- continued $ safe ^ operation of.I ite plant, and not seeing -.t .

< -
i

.m . .
,-W % .E . N # 2.# ' : . . < . . -

fit to wait forfan'oportunitysto'foriaiNEPA r'eviewi'haa/,ofcits own: #' *

' :M) g3Kdt % dM M % ??/ CW W' b id.f
inititiv$. 33.@$SOypF%@/q w? analysis!of"the, plant : modifications"

'

e requestedia~rikk benefit
^

,;.

~

.

p .y.%4. ' y ; _a. s
_

recomended by the ' Systematic; Evaluation Program.~ _But the -. Company s'
. JW ' u- m n ~ > < ^ , '

'
' - *

,

cannot on the hand. request a cost / benefit:' analysis when it is-to:
Qq^ ?;, { .,;

. -

; its financial advantage,.and.then, dispute the applicability of:
y- n _

.. .
-

such a cost /benefi(study in these: proceedings . That does not irake
. 7 s :

,
''sense.

If the need for 'B' g Rock's power were critical, or if- the costi

and risks of operating Bi'g Rock negligible, the reasons for' a cost / '

,

benefit-analysis as part'of an Environmental Impact Statement would be;

!

.

Y 4
- e , ,v=: -.-- , ,WQ y .-ee m .. ,y .-3- , ,3.,, p 9*

- . . - - -, .
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less than compelling.- But the foilcwing points argue strongly that there

; are substantial issues of fact that weigh against continued plant operation.
Many of these issues were introduced in my brief of March 10,1980, and

'
!

have not been objected to or_. contested by the Utility ~or by the. Staff.
,

- .: .. L ' . .. . .,

- Consumers-has revealed that the power ~ demand growth in 1979.was lower-

.- .a s ,,_ y avwL . -
^

than growth projections.^''The Governc~'of-Michigan, William Milliken
_

;. , , .,

r.x . y, m-

thisweekannouncedastatewideIdrokinenergy' demand. This-oan be
,n a: s y

.., .
- - -,

expected to' continue to',dropp because of rising energy prices, increased'

| desire to conserve, and changes to alternative sources of energy such

as wood heat.

I -Big Rock produces only 1 to 1.6% of Consumers' total output, yet
!

j the company has aproximately a 37% generating capacity above poak demand.

Lastyeartheplantwasonline4h5ofthetime,contributingonly
c.64 to c.4% of the total power.

~

-The energy produced by nuoler, powerfis deciptive since vast quantities
of coal generated electricity are used'to enrich uranium,

~

-Part of the cost of operating the plant must be considered the purchase
- ,

. .

j cf power for the aging, unreliable' plant?s frequent pcwer outages.
<

,

Thic p2
. . ,

i enssedi power.is more costly t,han"a permanent alternative.
-, pay .

., -+

! ' The price of plant management:and;.maintainence increases. disproportion--

f ately with the;1, r vig.g.gifwgy 5( W 9; '

- - - -
,

,

-increased (; age 'ofithe: planti s - ; ' * '

|
_ _

. - 9 &,- '

i -Insurance costs have:likely_ increased'since-Three Mile Island.
n, a ,f a : A .

-

Big Rock's ' insurer;is known to; be c6ncerned' over the plant's lack of! -

1

I a dome that would contain gamma radidtionfrom an accident.

j -Thesoontobeincuredcostsof, maintain!,jtheplantinasafecondition
'

are astounding. As a rezult of Systematic Evaluation, Big Rock will

) require many updating modifications, the most notable being the .30
million dollar dome required. Consumers Power President John Selby " Told

Big Rock employees Wednesday that 'IRC-directive may be too expensive
. ~

> p ., , m m .m u -- . m* = a nn r w M- m; ..w 7 pre #, y y -.
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I tc warrant the continued operation of the 18-year-old plant," Patosky

News Review, Thursday, February 28,1980.

'

Mealth ccats and risks to empicyees and the general public must be

considered. This question cannot be construed to cha11ange NRC

| permitted 1evels of radiation in.a cost / benefit questions if radiation'
~

i . r. c ,. .1; .. .
,

- .*mn
is present in low ' amounts, jthen~.it .is' part of the jplant's environmental;'

; , , , 3 x -
, ;.

; effect. 7 , '. 7 oge . ,
n < , -

,
.

;_
. _ ,

. ;-

i - Jig Rock has no steam suppression, pool. . 3'

-
.

j -The water level in the fuel pool cannot be monitored from the control
I

f
room, but must be physically inspected from within the containment,

I cr deduced from radioactivity levels in the air above the pool. Both of
i

thece methods are impossible in the event of an accident.

-The company has requested ~that its response to the proposed three-foot..

i thic% concrete uilo to prctect against gamma ray radiation, due December

31, 1980, be delayed until April of 1980, leaving unresolved a serious-

*
- safety question. i

-Dr. Richard Webb, PhD, then a Big Rock employee, testified before the

NRO in 1968 that the company was dredging the bottom of lake Michigan

near the plant and dumping'tho~ sludge.on the beaches adjacent to the
.c ..

~
.. ..

| plant. This was done,~he reported.,because the lake bottom was
. . . " ,.p ekW. . .. nm , ~. ,\ .:. . . . . -

! contaminated from batches ~of' radioactive water Nhat had been released
,=

.
-

,

from the plant. I'believe that such direct releases continue, and their

effect has never been1 reviewed. .

These are a sample of plant problems, found in the thick " Reportable
)
q Occurance" file. These are also know as " Event Repo'rts:"~
I -Durin6 an emergency, a small pipe break will cauce no high pressure

j alarm because of containnent purging, The condensate moisture monitors

on the inside of containment to compensate for this problem may be

inadequate. Report date,.0ctober 31, 1978

-The control rod drive coupling integrity may not be valid, Report # 78 W .

n y ,ng , g w n m x :vo.n w g , gamm.nr.,mwrwp :. . ., ,,

..
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. i

-the control rods have repestedly stuck in the inserted posision.

-In seven out of 32 tests, the control rod drire accumulator switches
,

1

'

failed. This is significant because this was never addressed ~in-the ,

plant specifications or the Final NazardLSummary Review. - !
' * ''s . 3: . - s. .a . J 7 .

.,
,

,

-During 1980 there iare .13'-license- Event 1 Reports : on the ReactorTDepres-s
,

'

y ,s; p.; , .s,,,
-

.- . ;
' '

'
,

suri::ation's 1I failures <; Suchj fallures prevent the cora fapray 'syestem,- t
. . .; - .m .

,

installed -in 1977_, Efrdm' functioning. / 1 ~ U L - .' ;
'

". . . . . .
- .. . i. .

-The reactor mode switch was 'not in the shutdown posision, and:and ;
t

| cperator corrected this. November, 1978 (

-Twenty five gallons of water were dumped on the containment flocr |

,
'

[before being noticede August 21, 1978
| , .

.
.

,

; -The LERE09 and LSRE09 reactor level intrument system may not function [

due to flashing that could occur in reference line during rapid
<

depressurization of,the primary system.- This is a generic shortcoming. ,'
--

, .
- ; ,:'~

' August 22, 1979. . ,
,

[ -The corecas nearly uncovered in one instance as a result of the above fault
I !

-Valve numbers 4097 and 4096 have failed continously. The- 24-inch'
;

| containment valves- continue to fai1', despite their replaneralit every I
'

;
- um .

'
' ' " ' '

three years or so.- 1 -
.,

( % %g :+ +yLL [ ;w .g %. ~
'' .

;,

-On ' June 25,|1968dtsoEemployeestwereyspairingthesheat'exchangerf -
"

. , ,
,

f and while removing the. reactor Ivessel Mad,! received; overdoses of.
~

~

radiation one man-received 157'milirems, the other 147.milirems.'

-As a result of: vibration' noises, the reactor was inspected, and during i
r ,

I a lengithy shutdown, very worn nuts and. bolts'were found in-the control
~

rod drive housing and in the reactor. These broken, loose fragments
,

were removed, but we cannot be sure that all the fragments have been

. removed, nor was damage that they may have caused while knocking around |
# inside the reactor assess.ed. April 20, 1979, s !

3 .

-. -- - - -
-,. -, . -
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These are just sample of the alarming reports on small accidents and
I

deficiencies at Big-Rock. .These offer strong, compelling reasons-

i to review plant ' safety. . s a :. i
.

y: 3,
, . .,

i , . 3. ..
~

(5_
" .^ s, ' 'i [,p2 5

,z q;@~ h ,
a * # '

. .

, ,] .,4 ', % :
'

m ant - >
,

,
. ..

, ,

i , , , , .r u ,.

AlternativestoJthe :small amount;of nuclearwgeneratedLpower are 's a _ -
a 3 A; %:w b .w .

.
v igk f y . -t3plentiful. ~Uhese' alternatives'"are part of.myrcontesting the allocation >Q ^

'

, _

i
! %; . W :.b; % y 2; z , *- ;. - * J - :.[, f 2:.

'

.- .+
>

of resourceamin this_ case.f_.f.A p ', 4, j. -^ .' , fc~ - ' ' t .') ..,.
'

< m. , g. y ~
' o,-

n_. , ,

-Conservation'is an untried,; promising method.
~ '

x~

| -Consumers' present adveitising campaign emphasis the low cost of electri-
!

} city, and thus can be expected to boost energy demand. The emphasis
i

. should ratier encourage conservation. . '

. ._

,i -through the economic use of conventicoc. or alternativ4 ' fuels, through
-

che purchsae of power, or by converting Big Rock's boilers to the use ,i

|
of other faels, the;small' amount of pcwer could be replaced._5 "

4 ,

i
.

. . - s - -g
' ,

-Energy could be generated in~new ways.csuch as through wind powerf s',

d the broezy Big Rock S'ite.- ' '
'

-TM utility has no policy to discourage the instillation of wasteful
. ~

.

e.tectrical resistance heating. Throug' Ethe encouragement of heat pumps 'h
~

. y -

_
_ . .

eefficientsystems,|BigRock's} power ^could.be~ conserved."4oc os
. _. . a . M: + r , ,.

' < -
, ...

<.
#-Ti is.no1 reason'whyi.theLutilityicould?,not encouragaithe: instillation ";

f n,3. M ; p y V: q . q ; p jQ%g 3pv

homes and businessec--of 'its'.cu;stomers of: alternativ[e[so.;: a ;, . . . .

* - ~
urcesJof

.
~ .. . +; ; . ,

'

.uch;as solar, wind;or wood. heat. Nationwide,1the burning of;3
2.

-

., .n . - '
,

/ k auces more energyIthathdoes. nuclear power!. '

/ , ,

,

,T>.-

|t -

The assertion by' htafi' thdt. there is no unresolved conflict of

j alternative uses of ' resources , ' Staff brief, p. 30,-is just not''
l thetruescopeofresourcebisproperlyconsidered. -j true w!

3 The issues of fact here argue strongly~not only

the need for an Environmental Impact Statement, but strongly indicate

. , - . -. . = ,. _ , . ,n , ., . _ . _ . n . - . m ,,n . . .v; .
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that a cost / benefit would prompt the Board to deny the license

amendment, thereby choosing the attractive alternative of doing nothing,

I refer the Appeal Board to the attachment to my Brief of March 10, 1960,;e

|
which detailed Consumers'. requested risk. assessment,. including their ,

-S . .
.

.
; -': -

e , . .
~

-= .;:

admissionthattheplant(mayhave(tolclose.asfaresulfofsuch'a, study.[_|
7

h
[' _ .x :;; s:r( ~ .

. 762: g
;

I cannot emphasize too strongly'$he' paradox'of the utility? requesting!
'' '

i
~ A_7 ?73 . tf

- t , .:uu .- -
'

%of its own volition, withbut any statutory prompting,La risk / benefit-

analysis, and on'the'other hand strongly opposing a similar cos / benefit

i study as part of an Environmental Impact Statement that is clearly

required by the NEPA law. I should think that Consumera should welcomei

,

such review, for the reasons above, and also to Itsmre a now doubtful
.

.
- . .

. .

public that its centroversial Big fockiPlant is' safe.;

!
!

!
' "

_,

i VIII Should the Appeal Board-find @iop (3)(C) of'NEPA was erroneously
-

j applied, the question of the applicability.of E102 (2) (E) of NEPA should
~

1

be remanded to the licensing Board for determination. Failing that, this
1

f section should .be fbund to apply in this instant. -
'

'"
. s

't3 -
'l ; !

D(;* r g f

, ' f _ % (g n--'a- s., , ,

The Licensing B N k oleaO$yihas( be$first responsibility'toJassess
~ ~

+ - 3 yi q Q M : y .p g Q ) y ; Q . k . p f 7 w , y ; S q n g v..
the applicability of!EiO2(2)(E)WDnirvland',| Passim. Any-initial': ''. ' ' ,D

. u- .p . : , ,
..>

; ,,

determination on thi's. should b's reman'ded zto the Licensing Board.'
,

'1 .

- ^ . - - y7 . ,.

,
. _

.
~

Also, public'imput may be desirable._for the ouestion and this
'. .' y

Board is tresiding over an,alreadyconvened public-seri~es-of' hearings.q

Keeping the issues in one forum conserves'our resources and easily-

preserves the public's ability to contribute. More importantly, the

matter can quickly be disuosed of by that. board if public. hearing are
l
|: not warranted, because the question has already been thoroughly briefed

. .

before the licensing Boar'd. It is ready to decide the issue without

|

1 further delay.

l*
, . _ ; w ., _'

.

_ _ ,
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i Allowing the Licensing Board to rule preserves all partles'
~

right to appeal within the NRC. Such an. appeal would delay the hearing

only about two months, where a court appeal would be prolonged.
s .,

Should theJ Appeal, Board choose to. decide' the issue,, it should ,

. .
_ y.

find $102 (2)(E). applicable ~ iSthlis: instant. . My: arguments' are the; '(''>

',. . m %. ; 27 f 5 ~ . . . . .. .. .; , -f< -

same tendered by James Olson,' Esq'(in my-original NEPA:brief of March '

. ,

,. .w +sv s. . __

<

10,10 0, and the arguemenjs)of.1.Christa-Maria et' al:in their NEPA brief [
- - '

>
_

.-
,

. _ .z ,,
.

of the same date. The examinatirn.of alternatives in.this instant

I'
clearly applies, and an examination of alternatives must be ordered.

Again, as argued above, the need for equal protection under the laws
i

also aoplies.
-

-

, ., .
,

;

IX Conclusions i
i

.. .

,

| Presenthereisa}ma[orFederalaction.toamendtheoperating.
I

! license of a nuclear plant that has nevel* passed the " muster" of NEPA.
'

Following the principals deliniated in Calvert Cliffs, Prairie Island.
|,

| Dairvland &the Board Order of September 12, 1980, the spent fuel pool..

i exnansion'and. continued pland'.o'oeration;are absolutely. linked, sand'thus-

| E .n 1 h * -

. .

; the NEPA ' review,i herei mandatediby| law , c mustiencompass the. snvironmentai . ;.
; iMQ ;.MGMCsfdf ] ?? j-1. : .' .W .9 V| _ . Q i'

7 .,

impact of the entire < action.J ThereJare compelling issues?of fact'that'
. ~. s:, , ..,

will cause an Enviromental Impact Statement to nrnmine issues of substance.
-a v.| . 7

-

_,, e
.

-

As a matter of law, and prudence in'the face of compelling facts.'1
1

'

! move that the Appeal' Board a[ firm the decision of the! Licensing' Board
,

? x. -

to order a full Environmental Impact Statment.to be prepared.'for the,

) Big Rock spent fuel' pool exransion.
1

] Section 102 (2)(E) should be' remanded to the Licensing Board;

failing that, the Apneal Board should find this section-to apply
and order a' review of alternatives to the pool modification,

?|:

1
~ _ .

, .-,-m.- ,.m _ -,r, % . m_. _. , ._ , , . , _ _ .
1
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I thank the Anpeal Board for its-close attention to this matter

i I pray that they wisely,and prudently rule on this issue which is
.a X ..

s ;:
cf vital importance to those'.of1us;who' spend':our days.in the chadow:

[ ^ '

', . - - ,

of Big Rock."3.. ss. Thank you, sity:s
. . z . . .
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j Note. This brief'was prepared by mycelf with the research assistance
. o

| of Herbert Semmel, Esquire,'of the Antioch School of Law, Washington,
,

- . . . < - . ~ .

D.C., and his students' Bonnie Reiss''and Mimi Gerdes,.and'with the

h advice of a personalIfriendi, James,0lson,: Esquire, cf Traverse City,
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