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The Honorable Richard L. Ottinger : ¥

Chairman, Subcommittee on Energy
Conservation and Power

Committee on Energy and Commerce

United States House of Representatives

2241 Rayburn House Office Building

Washington, D.C. 20515

Dear Congressman Ottinger:

We have been acvised by your staff that the Power Authority
of the State of New York, the licensee of the Indian Point Unit 3
Nuclear power Plant, is expected to provide testimony during the
hearing scheduled by the Subcommittee on Energy Conservation and
Power on August 16, 1982, relating to the pending Indian Point
adjudicatory proceeding, We have also reviewed ccrrespondence
between the Chairman of the Nuclear Regulatory Commission and you
in which Chairman Palladino explains why it would be inappropri-
ate for either members of the Commission or members of the Atomic
Safety and Licensing Board to appear at this time,

The Authority, as a party to the special proceeding, is
itself gravely concerned that the Subcommittee's hearing could
threaten the integrity of the special proceeding, the rights of
the licensees, and the ability of the Commission to expeditiously
complete its investigation of Indian Point.

A congressional investigation of a regulatory agency's
conduct of an ongoing adjudicatory proceeding could irreparably
impair the legal validity of subsequent agency decisions because
the fact or at least the appearance of impartiality could be
destroyed. Our review of applicable judicial precedent and the
the questions you have addressed to Chairman Palladinoc indicates
that the proposed Subcommittee hearing during the pending special
proceeding is constitutionally circumscribed by the doctrines of
separation of powers and due process of law, We are enclosing a
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memorandum which details our concerns and the legal constraints
they engender,

Because of the Commission's ongoing proceeding, the
Authority is obliged respectfully to advise you of its belief
that congressional investigation at this time is inappropriate
and of the Authority's consequent inability to provide testimony
at the hearing. The Authority, however, is fully willing to
cooperate with the Subcommittee to respond to its legitimate
inguiries upon satisfactory resolution of the serious concerns

and legal constraints noted above.
Sincerely, ft::)

John F. Duffy
Assistant General Counsel

JFD:11b
Enclosure
cc: By Hand: Honorable Carlos J. Moorhead
United States Nuclear Regulatory Commission
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MEMORANDU! August 12, 1P®REETEC
USNRC

To: Power Authority of the Stake of Ney York
From: Charles Morgan, Jr %@3&8

Re: Congressional Investigation of Indian Poing;Proceediny
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The Power Authority of the State of New York (Power
Authority), licensee of the Indian Point Unit 3 nuclear power
plant, should decline to appear on August 16, 1982, before the
House of Representatives Subcommittee on Energy Conservation and
power of the Committee on Energy and Commerce., The hearing to be
held by this subcommittee to investigate the Nuclear Regulatory
Commission's (Commission's) special proceeding on Indian Point
may create undue pressure or prejudice, or the appearance
thereof, which may deprive the participants in the Commission's
adjudicatory proceecding of their right to a fair trial,

Because of the nature of the Commission's ongoing
proceeding, congressional intervention is inappropriate at this

juncture, "Congress intended that the Commission be independent

not only from pressure brought to bear by the President, but from

all external pressures." Westinghouse Electric Corp. v. MRC, 598

F.24 759, 775 (34 Cir. 1979) (emphasis added). "The fundamental
justification for making agencies independent is that since they
exercise adjudicatory powers requiring impartial expertise,

political interference is undesirable," Consumer Energy Council

of America v. FERC, 673 F.28 425, 472 (D.C.Cir. 1982). An

independent agency "is to be nonpartisan; and it must, from the















