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Pursuant to 10 CFR 2.730(c), Ohio Citizens for Responsible
Energy ("OCRE") hereby files this response to the Sunflower ¥
Alliance Motion for Reconsideration of Issue #10, on psych-
ological stress. Issue #1l0 was admitted by the Licensing
Board by its July 12, 19682 Memorandum and Order, LBP-82-53.

Oon July 16, 1982 the Comnlssion issued a statement of policy,
"Consideration of Psychological Stress Issues," 7590-01, which

interpreted the D.C. Appeals Court decision in PANE v, NRC,

Docket No. 81-1131, such that the only reactor site where
psychological stress can be considered Is Thrée Mile Island.
Accordingly, the Licensing Board in & Memorandum &nd Order

dated July 19, 1982 dismissed Issue #10, but allowed partles

to file motions for reconsideration or clarification. On

August 4, 1982 Sunflower riled a motion for the reconsideration

of the psychological stress contention. OCRE supports Sunflower's

motion for the reasons stated below.
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I. THE COMMISSION'S POLICY STATEMENT VIOLATES THE LAW

The Commission issued the policy stautement in order "to

provide guidance on the applicablility" of PANE v. NRC to pro-

ceedings other than TMI-1 Restart, the forum in which the
psychological stress issue was first raised. As the Commission
correctly indicates, the court "did not provide explicit in-
structions” on this issue in regurd to other proceedings. The
Commission, purportedly to serve the public interest, has
adopted a "literal reading" of the decision, precluding thereby
the consideration of psychological stress issues in proceedings

other than TMI-1 Restart. g
The Commission has indeed taken a literal interpretation

of a few selected statements in PANE v. NRC, no doubt to

support its position of long standing that the NRC need not
consider psychological stress under NEPA. The phrases upon
wnich the Commission pluces so much weight, in referring to
"post-traumatic anxieties" and "fears of recurring catastrophes,"
are simply reflections of the context of the case. By developing
its argument on these phrases and neglecting all other state-
ments of the court, the Commission is violating the principle
of stare decisis, as defined by the North Dakota Supreme Court:
The rule of stare decisis is a rule of policy grounded
on the theory that wnen a legal principle is accepted
and established, rights may accrue under it and security
and certainty require that the principle be recognized and
followed thereafter even though it later be found to be

not legully sound. Otter Tail Power Co. v. Von Bank,
72 N.D. 497, 145 ALR 1343, 1352 (1942)

In declaring that PANE v. NRC applies only to TMI, the Commission




has adopted a parcochial pnilosophy which it does nct exhibit
elsewhere in 1ts conduct o. proceedings. Since the Commission
freely applies the principle of stare decisls to its other
rulings, OCRE must conclude that the Commission understands
the principle and has decided to violate it for the purpose of
limiting the litigation of psychological stress contentions.
It is the language ignored by the Commission that forms

the essence of PANE v. NRC. E.g., "in the context of NEPA,

health encompasses psychological health," slip op. at 13;

"the Commission has & continuing responsibllity to comply with
NEPA's procedural requirements in 1ts supervision of licensed
nuclear racilities, including TMI-1," slip op. at 9; "(i)n the-
wake of the most publicized nuclear accident of our time, the
people of the Three Mile Island area -- and the people of the
nation as a whole -- are entitled to the protections Congress
provided in the National Environmental Policy Act," slip op.

at 28. The inescapable conclusion is that psychological health
is cognizable under NEPA, a federal stutute to which the Com-
mission must conform its practices in all of its actlons.

The Commission, rather than obeying the court's mandate,
instead proceeds to circumvent the decision in its policy
statement. It obviously cannot refuse to consider psychological
stress at TMI; this would be too blatant & violation. However,

1
using the same arguments the court rejected, the Commissica then

a}/ E.g., the Commission argues that lts resources should be
evoted to addressing the technical safety issues which might be
the cause of stress, rather than evaluating the stress itself.
Policy Statement at 3-4. The Commission advanced this same

(continued next page)
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This policy statement is both inconsistent with NEPA
and unreasonable. Furthermore, a policy statement, as Com=-
missioner Hoberts has noted, "is not legally enforceable."
(Dissenting View of Commissioner Roberts, re "Pollicy Statement
of Information Flow," 47 FR 31842-3, July 20, 1982) It is
therefore abundantly clear that this policy statement is null
and void and not binding upon the Licensing Board.

III. THE LICENSING BOAKD SHOULD UPHOLD THE LAW AND READMIT
ISSUE #10

NEPA, as interpreted by PANE v. NRC, requires the consid-

eration of psychological stress in licensing proceedings.

The Licensing Board has a duty to uphold the law, regardless
2/
of the 1llegal actions of its superior tribunal, the Comaission.

See, €.g., the Code of Judicial Conduct, Canon 3 A (1):

A judge should be faithful to the law and maintaln
professional ‘competance in it. He should be unswayed
by partisan interests, public clamor, or fear of criticism.

It is thus imperative that the Licensing Board ignore the
Commission's illegal policy stutement and comply with the

law by readmitting Issue #10.

Respectfully submitted,

gon 2oL

Susan L. diatt
OCRE Representative
8275 Munson kd.
Mentor, OH 44060
(216) 255-3158

2/ A superficilal reading of South Carolina Electric & Gas Co.,
(continued next page)




2/ continued.

et al, (Virgil C. Summer Huclear Station, Unit 1) ALAB-663,

T4 TWAC 1140 (1%81) at 1150 may lead one to & contrary conclusion.
However, this situation 1is unlike that in ALAB-663. The Appeal
Bourd makes this clear in its decision regarding Applicants'
motion for directed certification (LLAB-675 at 12, footnote 6).
ALAB-663 involved & Licensing Bourd's reluctance to follow &n
Appeal Board order specifically directed to that Board and
concerning t.at particular case. This case involves nelther

an order nor a regulation, but a policy stautement, which, &s
stated above, 1s not legally enforceable. The Appeal Board's
comments in ALAB-663 cannot apply here. However, should the
Licensing Board feel constrained by taem, certification to the
Commission 1s an alternutive.
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