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on sompletion of the evidentiary hearing, the licensee, the
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£ fact and conclu~-
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¢:1%2, and Oregon sudmitted propos

L
"

rn

gisns of law. Oregon's f£indings of fact and conclusions of law

e
(8}

:23ed only on the issue of reporting reguiraments. The licen-

s2¢ and the WRC staff responded in writing t2 Oregon's zropesed

L B )

2in3.27s and conclusions of law. On July 1l, 1980, the .n

' b
cial

Pes

decision was issued by the Licensing Board without the proposed

firiings and conclusions of law submitted by Oregon, On July 23,

=217, Sregon simultanecusly moved for reconsideration of the ini-
ti3. Zecision and f£iled this appeal. Pursuan: %o the July 28,
~3.., Jrder of the Appeal 3card, the Licensing 3oaré on

Segztamoer 4, 1980, issued its "Order Regarding Moticn by State of
Jregeon For Reconsideration of Initial Decision" again rejecting
Oregon's proposed findings and conclusions o: law. Due to a

Ze.ay in serving the Licensing 3card's Order on Oregon, the

Apseal 3oard granted, in its September 15, 1980 Order, la2ave for

2r2u0n 0 file Amended Exceptions To the Initial Decision until
Sestatzer 29, 1980, On September 23, 1980, Crecon filed its

Amended Exceptions To the Initial Decision and the Licensing

3card's Septetber 4 order

;% B o
OREGS.. 'S SHISFTICLE o, =2, T, A0 9
A

Tre Licensing Board's decision to not reguires accelerated

.- - & < T = - . - L3 - Lk | -~ s <
sing 0f design chances i3 contrary £o the NRC's obligation



roirations reguired during this proceeding.
Lccelerazad reporting shoulé not be a burden on a licensee and is
33thorized oy existing regulations.

3

The Adecguacy and Accoqgl;snment of the
Modiflcation OFf the Lontrol Bui.icinc Complex is

an ISsue Direct.y Affecuxng The Dublic Heal:tn and Safes

The fundamental purpose of NRC reculation of nuclear power is

the pro:ection ¢f public healsh and safety. This is, of course,

- . 1
id% a2t wscensing amendment svoceeldinzs such as thisz Cise.
- 4 - 1 .y % -
avitavs Seaces Povwer Companv (Prairis Islang Nuclear zenerating

flant, Units 1 and 2), ALAB 453, 7 NRC 41 (1978). 42 TsC 2133.
There is no question that seismic qualification of the Trojan
Nuclear Control Building complex is of significance tc the public

health ang safety. c¢f. 10 CFR Part 50 Appendix A (General Design

-
-

0

ar Power ?ZPlants).

b

ritaria For Nue
The purscse 2f the Control Building complex modifications and
the cenzral issue in the Phase II proceeding is to res:zore

desired margins of safety in the event of a "safe shutdown

earthguaie" (SSE). 1Initial Decision p 13, TR 2348 (Zerring).
In ageoviance with licengee's desire to continue operation of the
siant d.-in3 the several montihs of acdification worz, another
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tan: silject in the proceeding was the potential impacts of
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card is the issue 0of tne seismic capability of the plant during

-
~
-

the phases of the construction work which w~ill require removing

some structural elements while the plant remains in operation.

Oregon, as did the staff and licensee, presentad expert testimony
on the necessity of maintaining careful seguencing of the
"eonstruction so as not to unduly reduce the seismic capability of
the existing structure. State of Oregon Exhibits 2 and 2a, TR
4330, and TR 44€3 - 4467, he safety importance of the construc-
tion seguence proposed by the licensee was recognized in the
“icensing 3oard's opinion and made a condition in its order.

Initial Decision p. 44, 45 and 63 - 65, Other safety issues

]

2 such important mat:iers as grotection of cable trays,

o
-

O
P

in

fire protection, control of dust, and seismic qualification of
Piping supports, as well as the fundamental issue of the adeguacy
of the design of the modifications. 1Initial deicision p. 37 and
38 - 45.

In short, the record of the proceeding as reflected in the
Licensing Board's initial decision shows that the modification of
the Trojan Control Building is directly related to the public
health and safety.

C

o

esicgn and Review of the Proposed
a Unigue, ta £ tne Art"
e L

MoaL irec e o
ZIicrt BY NRC Stact: Experts anc Liceases's EXperts

As noted above, completion of the NRC staff review of the

cesign 2f the proposed modifications t0o0x more than one vear,

] -

Highly gualified expert consultants were utilized Dy the stafsf
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ment of the
ification of the Control Building complex
is an issue directly affecting the public

timely staff review of the safety cf
y

changes in the modifications made by the
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€., The accelerated reporting under 10 CFR
50.59(b) proposed by Qregon would protect

the public health and safety and would
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STATE OF OREGON'S BRIEF IN SUPPORT OF ITS/&
EXCEPTIONS TC THE INITIAL DECISION AND ‘
ORDER REGARDING MOTION BY STATE OF OREGON

FPOR RECONSIDERATION OF INITIAL DECISION

-
-

INTRODUCTION

Sregon doces not oppose the design of the modificaticons of the

Trojan Control Building necessary to meet seismic safety require-

ments or the schedule for accomplishing the modification work as
apgraved by the Licensing Board. Oregon's exceptions reflect its
peliaf that -“achnically qualified Nuclear Regulatory Ceommission

s=afZ personnel should continue their immediate involvement in
this matter,

As will be more fully set forth below, the design of the

modifications in the Trojan Contrcl Building complex reflects

===12 2% complex and often controversial engineering elfort by
«he licensee, certain NRC staff expertis and others. The design
solutisns that were apgproved by the Licensinz Board are undoud=-
tedlvy 3 zroduct of "state of the art” engineering applied in a
sontass Sivectly affecting the public nealzh and salety, the
- = 3RIEZF/STATE OF OREGINW



©2i1smic gualification of the Trojan Control Building.

Itz is Oregon's position that the public health and safety
raguires accelerated reporting under 10 CFR 50.59(2) e changes
2+ the licensee in <ihe Control Building modifications to> the NRT

. 2

staff axperts who participated in designing the modificactions and

who are technically gualified to conduct a meaningful review cf

3

the safety determinations of the licensee. 1In contrast, the
annual reporting of changes approved by the Board under 10 CFR
50.59 provides no mechanism for timely review of the licensee's

Azcisisns on a project that will be substantially completed by

3y means of exceptions 1 - 9, Oregon is asking this Panel t©o
substizute its judgment for that of the Licensing Board to reach
a result which Oregon submits will better protect the pudlic

health and safety. Niagra Mchawk Power Corpcoration (Nine-mile

point nuclear station, Unit 2) ALA3 264, 1 NRC 347, 357 (1975).
)

STATEMENT OF THE CASE

On May 26, 1978, the NRC staff issued a modification order
resulting from the discovery that due to several engineering
design errors, the structural capacity of the Trojan Control
2:i.ding in its "as buils" conditien &id nox meet the originally

inctended and licensed seismic capability and safety margins. 43

*2 23678. The NRC staff order provided an opportunity far a

teo~is Safety and Licensing 323:rd Panel was convened. In Phase

ring which was reguested 2y several persons. Subsequently, an

(=



ing the Licensing 3oard approved interim operation

.

T «I8 procee a
=2s plant with cerzain limizing conditions. Partial Initial

-

e:.sicn, December 21, 1978, 8 NRC 717. From on or about May 26,

6"z, until the Phase I initial decision, the Trojan Plant
vi-ained shut dowr on the basis of a determination Dy the liuclear
Re;.latory Commission that a significant hazards consideracion

we3 involved., Commission Order, July 7, 1978. The cost of the

srh:tdown to the licensee was substantial and has led to litiga-

=isn detween the licensee and the builder of the plant on the
g.-*22% of direct and conseguencial damages., See Portlang
SJerace) Piettrie Company v. Bechtel Corseration, Civii ¥o. 791002

Ian March of 1979, a prehearing conference was held on Phase
I ¢f the hearing which was to involve the structural adeguacy of
<-2 modifications and the safety aspects of their implementatiocn.

c.ring a year of discovery between the parties and lengthy

3.3cussions between the NRC staff and the licensee, the hearing
ve&s repeatedly delayed., See e.g. Licensing Board's orders dated

Seztember 18, 1979 and November 30, 1979. A second prehearing
cenference was held on March 1ll, 1980. The Phase II evidentiary

aezring was finally held on March 31 cthrcugh April 3 and April 16

A «~AA
. w < 3
> FwV e

as it did in Phase I of the groceeding, Oregon participated

..lv in the Phase II hearing by submitting interrogatories and

I

s¢szinony and cross-exanination I the dirsct testimeny of wite

=3 presented by the NRT and the licensee,
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licensee on 2 variety of i(ssues. Inrtense efforts =&

f axperts, sarsicularly Mr, Herring, were necessary
secial hearing held during this period, the Licensinug 30a
ed both the licensee anéd the staff why the review was

4lt and time consuming. The licensee and the stafl agreed

the problems posed w~ere unigue and represented <hs

the art" in civil engineering. TR 3274 (BROEHL). The NRC stal

expert, Mr. Herring, testified:

Ny -.."Qd ‘d bnm el oy e aa: 4- 2
et et g. T eV AT AN e ik N

"This is a listle Dit different than your nor-
=32 reviaw, A8 was all.deé L&, rvou don't Lave the
¢ude tO rely :Spor ansd the marging fntendad |
there. And part 9f the resclution of the modifica-
tisn issue i3 %o assess vourself that there arv
.evels of marzin that would meet the intented
margins.

If vou den't have a code and you're relying on
test data, you're starting to push the state of the
art of civil engineering. There are more uncer-
tainties associated with going to higher levels in
the determination of capacity and in the deter-
mination of the regquired broadening of the response
spectra peaks. And the cuestions that I have been
asking have oeen attempting to get a good handle on
the error 2and associated with the numbers bdeing
reoorted.

But, again, when you're pushing the state of
the art, the numbers being reported are not firm
numbers. There is an error band associated with
those numbers, and it's imperctant to be able to
assess that :that error dand is adequately accounted
2or in peax >rcadening and in these capacities.”

- -
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During the evidentiary hearing, the licensee's expert

h

iculty involved in



"The nex:t isem, perhiaps, in our testimeony goes
o the matter that because of the complex nature of
the buildings in thiz complex, and I mean the type
¢f construction which utilizes a steel frame, in
many' cases a thick concrete core, faced on masonry
extarior ang inzerior, 2 very Sifficult sancdwich to
digess, that the existing codes, in fact, 2o not
Sebi With BUSh 83740525, Ga® ERLELINT COS4S Ars
usually developed eitner for reinforced concrete

structures or preéstressed concrete structures or
steel structures. But when the structure involves
the various materials in one composit, one gets
into problems of interpretation of codes that are
just intractible and inapplicable.”" TR 4420.

. - . \
' - Vv o -
2¥688.87

2 an ex

“w

ers gsnsulans,
Dr. Laursen, in order to fully participate in the review o the
proposed modific tions.- Thus, the lack of building code or
other scrngpted data which. are specifically and completely appli-
cable to the construction of the Trojan comglex made it necessary
to rely on a testing program and to perform a detailed and
complex analysis unigue to the Trojan complex (Licensee Exh. 28
pe. 11, 23a, 25, 33, 43, 59; Staff Exh. 17A pp. 42, 53; TR 3274,
R 3278, TR 3280, TR 3283, TR 333 (Herring), TR 3608, TR 4356; TR
4420 (Bressler)).

Secause of the complexity and unigue nature ¢f the engi-
neering design safety guestions that had to pe resolved
,ving the two-year course ¢I this proceeding, differences

adgment necessarily arose tetween the stafs

32 liceansee (Staff sxh. l7a sp. 1i=17, 20-22, 26, 28, 37=30, 3
$4; Licensee txh. 28 pp. 46, 66, 82, 73, 77; TR 3903,

o

- BRIEF/STATE OF OREGON



TP «402-3403, TR 4628). These enginesering judgment differences
sezween the staff ané the licensee were rescolved at the eviden-
siary nearing. However, certain analyses, including review oI
the seismic gqualification of safety related eguipment due to the

:132ned response spectra, certain details of construction plans

O
i
o
3
"
i
Iy
ot
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@
"
n
v
"
am
be |
O
o
n
e
w
.-l
N
(14
b

the modification design and
and may be subject to changes. (Licensee Exh. 28 pp. 64; Staff

Exh. 15a op. 25-27; TR 3727, TR 4373, TR 4647, TR 4622-4627, TR

«7504733, TR 4789). In sum, the record of the Phase II pro-
Lon makes Lo slezviy evident whas ue daEliFs NS raviaw of

s-¢ malifications ©f zhe Trodan fontrol Builiing invaived

complex, "state of the art" civil enginsering reguiring utiliza-

tion of highly qualified experts.
D

The Initia. Decision Fails to Protect The
PubliC Health and Satecy BY Failing to Provide
Tor Timelv StaZ’Z Review o- the §a‘e.v cZz changes
i the Mocdifications Mace Bv the Licensee

Orgcon's main concern is that the Initial Decision permits

- -
-

2¢ .izsnsee %0 change the design ¢f the mo

‘)l

ifications or
cons:tuc:ion plans that were approved by the Licensing Beocard and
which were subject to the scrutiny of the parties in this
sroceeding. The licensee need only follow the regquiraments oI 10
TR 30.39 which permits the licensee to unilaterally deternine
i2r a change is significant or presents a safety hazard.+

-

£0.359(a). Initial Decision pp. 57. Reporting of tahe
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ensee's determinations wouléd not be seen by the HRC staff

expersts in the office of Nuclear Reactor Regulations who par-

3 . s - e Sl mane-
- - - - . - - - - - .-
v+ 2 RTTa8E SIVVE, in any ‘event, the nature Ol Lie Cl 2= 1CaATions
sont sy £y e - m o e - crmerrt T smiAanm AL anm e g e a...a
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ste2el plates makes any "after the fact" review 0f a change of a
licensee a review 0f a Fait Accompli, set in concrete.

Plainly put, after mofe than a year of highly sophisticated,
often controversial "stat. of the art" engineering involving all
the parties to this proceeding, the Initial Decision leaves
changes in what has been reviewed effectively sclely up to the
licensee's discretion,

I+ may be argued tlat eventually the requited review ¢f the
licensee's determination will be completed by appropriate,
qualified NRC staff under 10 CFR 50.59. An eventual review,

howeray, is not sufificent to protect the public healzh and

safazr when, as here, safetv issues such as reduction of seismic
capasilicy during construction are at issue. Moreover, i the
Re, 3i-2r the modification work ig completed, Zoes desernine



a new expensive and time consuming licensing proceeding may De
rejuired. 10 CFR 50.59(a)(2)(iii), 1C C

E

3,, A_.o-,... LG ~ DOvAa=anss =ha Dirm s - :_:eaI

- s o .

The Accelerated «eoort ng Under 10 CFR 350.595
sed c

* &n8 NOULC LC- Se an Lnsue surcen o the Licsans

Oregon in its proposed findings of Zact anc conclusions of
law asked that the licensee be regnired to make accelerated
reports Sf design changes as provided by 10 CFR 50.359(D) supra,
which allows for shorter intervals of reporting. Addicicnally,

Oregon asks that a copy 0f any reports De sent directly by the

Yy o= - - Lo £ & — T b - - a b/ <
sizsznsee to the NRL's office of luclear Pea2ctor Regulatlion on

which the NRC staff experts who participated in this proceeding
are located. Oregon did not ask that the HRC staff actually
approve in advance proposed changes in the belief that with
timely receipt of the licensee's changes, the NRC staff could
conduct 2 meaningful review and that adequate means cf immediate
enforcement would then exist.

The accelerated reporting propcsed by QOregen woulé alleviate
the risk to the public health and safety ncted above. The
appropriate NRC staff experts would have tne opportunity to
review the safety determinations macde by the licensee before
changes in the modification were implemented,

Finally, contrary tc the Licensing Board's conclusion in its
September 4 order, Oregon cannoct understand how accelerated
reporting could be a burden on :the licensee., The determinaticns

required by 10 CFR 50.59(a) must de made in advance of any



cnange. The burden on the licensee is merely tC transmit copies
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examined. Moreover, the licensee's risk of a determination bv

the IIRC staff after completion of construction that a safety

[e8

viclation had occurreéd wouléd be reduced.

0

_e vy S & % L) E
T=Ji8, accelerated reporting cf licensee's 3design changes as
- - - - 4 - ~ - e & - - e - - - - - -
iy A :28¢ under 10 CFR 50.3313 Sued NCTreAE2 2 protection ¢
- 3 . < g Bgs» e S he 23w - - - -- b e,
> 7 cvabe NEALLN ANJ 835€S > R B b el A 3 2ENLAE Sy LARELY

review Dy the appropriate NRC staff experts of the safety impact
2f the licensee's changes in the modificaticns approved by the

Licensing Board. =

OREGON'S EXCEPTIONS 11Q. 6 &80 8

-n its September & Order the Licensing 3card concludes that
Oregon had never presented an issue Or suggestion ci a contention
as to accelerated reporting and that there had been no showing of
Oregen of any reason to submit evaluations of changes in the
ifications to the NRC staff, September 4 Order gpp. 3 and 4.

y.tacugh Oregon did not provide direct testimony on the issue or

"

.l % . i )
gneat that i1t shoulld have

raiss a contention, there is no recui
done so. 10 CFR 2.715(¢)
dragon did repeatedly crcss-exanmine on the sudject and

-

orought its concern L9 the Licensing

n

1 LI P
g attenzion.

w

- i o
~al

.2 = BRIESF/STATE OF OREGCN



S3g 25, TR 4K19=-4228, ies noze4d sve, %hevra ig gubstantial evi-
iance ia the record showing the n:ed for acce.eratec reortiing.
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tae HRC staff and the licensee provided tnhe Licensing Becard witt

written responses and argument on Oregen's propesals. In any

23<3z.ised. Maine Vankee Atonmic Pcuver Comrany (Mzine Yankee)

. - - - P PO - - - - . .-
- - - -
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- 24
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CONCLUSION

for all of the above reasons the initial decisicn of the

e

Licensing Board should be modified to include the acceleratel

o
g
wn
(r

rasorting reguiraments propesed oV ate ¢of Cregon.

Ne

vT

VN a

REQUEST FCOR ORAL ARGUMED

Pursuant %3 10 CFR 2.763, Oregon reguests that the Appeal

Board panel hold oral argument on its exceptions.
Respectfully submitted,

‘Q‘\‘u i \"

FRALK i osria:"‘a, TR
Assistant Altorney General

of uounse- to the Oregen Energy
Facility Siting Council and
Oregon Department ¢ Znergy
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CERTIFICATE OF SERVICE

I Prank W, Ostrander, Jr. hereby certify that on

=2:n day of October, 1980 I served the within "Brief s
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Support of Amended Exceptions To The Initial Decision ;::\\\_ =
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Reconsideration of Initial Decisicn” upon the £ollowing par-
ties of record by then deposition in the United States Post

“£iice at Portland, Oregon, 2ull, true and correct copies
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: he

herecf, addressed to the said parties c¢f record at

Zz.iowing addresses listed delow, ané prepaying the zos:zacze
thereon:

Marshall E, Miller, Esg., Chair, Mr. David 8. McCov
Atomic Safety and Licensing Board 348 Hussey Lane

U.S8. Nuclear Regulatory Comm'n Grants Pass, OR $7256

washington, DC v =85
Ms. C. Gail Parson

or. Kenneth A, McColilom, Dean 800 S.W. Green 25
ciigion of Engineeving, ?ortiané, OR 97438
ayrchitecture & Teachnology
Oklanoma State University Ronald W. Johnson, Esq.
Stillwater, CK 74074 Corporate Attornev
Pertland General Z_.ectric
Cr. Hugh Paxton -2l S.,W, Salnon Strse:
1229=-41st Street Portland, OR 97234
.0s Alamos, New Mexico 97544
William W, Kinsey
Mr., John A, Kullberg 1002 N.E. Hollazday
13523 S.E. River Forest Dr. Portland, OR 9‘212
Eevs’and, OR 97222
M3, Nina Bell
celumhia Envivonranstal Couneil #3232 S.E. 18th
<3 5, First Street forzlané, CR e
35t=. Helens, OR 97051 .
Mr. Stephen M., Willingham
vaurice Axelrad, Etsq. 555 N. Tomahawk Dri.vas
“I'anetain, New:an, Reie, Portlané, OR 8T257
axelrad & Tell
Suaaw 1314 Mr. Zugene Rosgolise
025 Connecticut Avenue N.W, Czaliticn for Sale Poweyr
TeaEinmton, DO 20036 2.3 S.E. 9t Avtenn. @
sorsland, OR - Jnlr .



