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AGENCY: Nuclear Regulatory Commission.

Atil0N: Proposed rule.

SUMMARY: The Nuclear Regulatory Commission (NRC) is proposing to amend its

regulations to provide rules of procedure for direct Commission review of the

initial decisions of presiding officers in all formal and informal

adjudicatory proceedings. These regulatory changes are necessitated by the

Commission's decision to abolish the Atomic Safety and Licensing Appeal Panel

(ASLAP or Appeal Panel) which now provides an intermediate level of review of

initial decisions of presiding officers in Commission adjudications. The

Commissioners of the Nuclear Regulatory Commission will now themselves review

initial decisions. The two broad alternatives fer a new agency appellate

review system are mandatory review, in which the Commission will review
4

initial decisions on the merits on the appeal of a party (as appeal boards

presently do) or discretionary review, in which the Commission will consider

petitions for review an6, in its discretion, take or reject review (as the

Commission presently does with respect to appeal board decisions). The

Commission seeks public comments on (1) the advantages and disadvantages of

these two types of review systems, and (2) necessary or desirable procedural
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payment of compensation, an award, or royalties under sections
153, 157, 186c, or 188 (of the Act).

The Commission now implements this statutory requirement through a three-

stage process: (1) the presiding officer (usually a licensing board or an

administrative law judge)! issues an initial decision; (2) a party may appeal

the initial decision to an appeal board constituted from the ASLAP for a

review on the merits; and (3) the appeal board's decision is then subject to

discretionary review by the Commission, either on its own initiative (in

sponte) or by petition of a party.

Since the Commission was established in 1975, the bulk of its

adjudicatory functions were associated with contested nuclear power reactor

construction permit and operat'ng license proceedings. Now, after 15 years of

sometimes long and complex a Ninistrative litigation, only one such proceeding

remains. That proceeding, considering the Seabrook operating license, is now

in the appellate stage and is likely to be completed in the next fiscal year.

When the Appeal Board was established by the Atomic Energy Commission in

1969, an intermedinte level of review was thought necessary in order to focus

the Commissioners' time on important policy matters rather than on routine

appeals in the numerous cases then pending. When the Commission was

established in 1975, the Appeal Panel was continued for the same reason. In

the years since 1969 the Appeal Panel has developed a consistent, well-

reasoned, and well-articulated body of case law which assured both safety and

the due process rights of parties to nuclear licensing proceedings. The

members of the ASLAP must be commended for their sustained, outstanding

I for simplicity, these initial decisions will be referred to as licensing
board decisions; however, all initial adjudicatory decisions are covered by this
notice of toposed rulemaking.
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under consideration the Commission will need to examine each decision to

determine if review at the Commission's own initiative (in ingnLC) is

warranted. The Commission will also be required to decide the merits of
-

certain types of adjudicatory decisions, such as questions certified to the
-

Commission and stay motions. The Commission is not at this time proposing any

changes to its standards for interlocutory review or stay motions,

h
A. Olscretionary Commission Review Of Licensing

i Board Decisions

An appellat system in which the Commission would allow only

:

discretionary reviiw of licensing board decisions, either upon petition of a

party or in Appnh, is consistent with both the Atomic Energy Act and the

Administrative Proctdure Act. The advantage of a discretionary review system

is that it would enable the Commission to focus its attention only on those

_ cases that meet its standard for granting review.

A disadvantage to a discretionary review system is the possibility that

the licensing board's decision might be appealed to a court without any_

[ petition for review having been submitted to the agency (which would alert the

agency to potential problems with tha decision) and in advance of the

Commission deciding whether to take review to correct possible problems with

the decision. This would occur if (1) the Commission permits the licensing or

other action authorized by the licensing board's decision to take place at the
'

2time the decision issues and (2) the court does not require the petitioner to
:

2

Vnder agency practice, finality and effectiveness are not the same; certain
licensing board decisions (those comprised within NRC's immediate f .~.ctiveness-

rule (10 CFR 2.764)), can be effective, so the license may be issued, even though
the decision is still under Commission review and is therefore not final.
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(i) A petition for review of matters of law or policy will not '

ordinarily be granted unlets it appears the case involves an
i

important matter that could significantly affect the environment,
the public health and safety, or the common defense and security,
constitutes an important antitrust question, involves an important
procedural issue, or otherwise raises important questions of
public policy.

This regulation further provides that a petition for review of matters of fact

will not be granted absent contrary decisions by the licensing board and the

appeal board. However, the Commision has retained supervisory authority to

review decisions regardless whether the review standards are met. The !
advantage of the less restrictive standard is that it gives the Commission

greater discretion to review licensing board decisions consistent with its

inherent supervisory authority.

B. Mandatory Commission Review Of
Licensing Board Decisions

if the Commission decides to grant an appeal as-of-right to parties

before the licensing board, it will be necessary to review on the merits

whatever " errors of fact or law" a party may choose to appeal. itg 10 CFR

2.762(d)(1). A possible advantage of providing a mandatory review system is

that it requires a high degree of Commission involvement because all matters

properly appealed would have to be decided by the Commission itself. However,

in many routine cases this degree of involvement would be unnecessary. The

Commission could retain its present system of allowing licensing to go forward

pending a final agency decision if the immediate effectiveness criteria were

met and no stay was warranted.
.
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!!. Transition Plan

Whatever review option is adopted, parties will need to know how cases

pending while the final rule is under consideration will be handled. The

Commission's transition plan for these cases is as follows.

All appeals and other appellate and related matters (including appeals

from initial decisions, interlocutory appeals and motions, certified

questions, referrals and petitions for directed certification) pending Derors

an appeal board on the date of publication of this notice will be decided by

the appeal board under current regulations. All appeals and other appellate

and related matters filed in the period beginning one day af ter publication of

this notice and ending on the effective date of the final rule shall be filed
,

with the Commission, with the Commission assuming the decision role that would

otherwise have been performed by the appeal board. However, if a filing is

related closely to a matter to be decided by an appeal board, it should be

decided by the appeal board even if it is filed after the date of publication

of this notice. For example, a motion for stay pending an appeal before the

appeal board should be decided by the appeal board even if filed after the

date of publication. The appeal board should decide in the first instance

whether papers filed with it should be referred to the Commission under this

transition plan. The Secretary may refer papers improperly filed with the

Commission to an appeal board.

The NRC is publishing in this issue of the Federal Register, in a
,

companion document, a final rule amending certain of its regulations to make

them consistent with the transition plan described above.
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mechanism is eventually adopted is not expected to be significantly more, in

terms of the time and resources needed by the Commission and parties to

achieve administrative appellate review of initial decisions, than the present

system of appellate review by appeal boards. If a discretionary system is

ultimately adopted, the cost for the parties as well as for the Commission in

the time and resources needed for appellate review of initial decisions is

likely to be less. It is thus apparent that the cost entailed in the

promulgation and application of this proposed rule is necessary and

appropriate. The foregoing discussion constitutes the regulatory analysis for

this proposed rule.i

|

|

Regulatory Flexibility Certification

The proposed rule will not have a significant economic impact upon a

substantial number of small entities. Many applicants, licensees and |

intervenors fall within the definition of small businesses found in section 34

of the Small Business Size Standards set out in regulations issued by the

Small Business Administration at 13 CFR Part 121, or the NRC's size standards

published December 9, 1985 (50 FR 50241). If a discretionary review system is

adopted, the procedural requirements on licensees or intervenors may be

reduced because they will not need to fully brief errors of fact or law that

they may perceive in a presiding officer's decision prior to seeking judicial

review unless the Commission first determines to take review of the decision.

Licensees and intervenors will, however, need to file petitions for

discretionary review with the Corrmission if they perceive errors in the

presiding officer's decision and intend to seek judicial review. If a
mandatory review system is adopted, the burden on licensees and intervenors
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PART 2 - RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS

1. The authority citation for Part 2 continues to read as follows:

AUTHORITY: Secs. 161, 181, 68 Stat. 948, 953, as amended
( (42 U.S.C. 2201, 2231); sec. 191, as amended, Pub. L. 87-615. 76

Stat. 409 (42 U.S.C. 2241); sec. 201, 88 Stat. 1242, as amen ?d
(42 U.S.C. 5841); 5 U.S.C. 552.

Section 2.101 also issued under sees. 53, 62, 63, 81, 103,
104, 105, 68 Stat. 930, 932, 933, 935, 936, 937, 938, as amended
(42 U.S.C. 2073, 2092, 2093, 2111, 2133, 2134, 2135); sec. Il4(f),
Pub. L. 97-425, 96 Stat. 2213, as amended (42 U.S.C.10134(f));:

sec. 102, Pub. L. 91-190, 83 Stat. 853, as amended (42 U.S.C.
b 4332); sec. 301, 88 Stat. 1248 (42 U.S.C. 5871). Sections 2.102,-

2.103, 2.104, 2.105, 2.721 also issued under secs. 102, 103, 104,
105, 183, 189, 68 Stat. 936, 937, 938, 954, 955, as amended (42
U.S.C. 2132, 2133, 2134, 2135, 2239). Section 2.105 also issued

. under Pub. L. 97-415, 96 Stat. 2073 (42 U.S.C. 2239). Sections
2.200-2.206 also issued under secs. 186, 234, 68 Stat. 955, 83
Stat. 444, as amended (42 U.S.C. 2236, 2282); sec. 206, 88 Stat.

L- 1246 (42 U.S.C. 5846). Sections 2.600-2.606 also issued under
sec. 102, Pub. L. 91-190, 83 Stat. 853, as amended (42 U.S.C.m
4332). Sections 2.700a, 2.719 also issued under 5 U.S.C. 554.

| Sections 2.754, 2.760, 2.770, 2.780 also issued 5 U.S.C. 557.
Section 2.764 and Table lA of Appendix C also issued under secs.
135,141, Pub. L. 97-425, 96 Stat. 2232, 2241 (42 U.S.C.10155,

- 10161). Section 2.790 also issued under sec. 103, 68 Stat. 936,
as amended (42 U.S.C. 2133) and 5 U.S.C. 552. Sections 2.800 and-

2.808 also issued under 5 U.S.C. 553. Section 2.809 also issued
under 5 U.S.C. 553 and sec. 29, Pub. L. 85-256, 71 Stat. 579, as
amended (42 U.S.C. 2039). Subpart K also issued under sec. 189,
68 Stat. 955 (42 U.S.C. 2239; sec.134, Pub. L. 97-425, 96 Stat.
2230 (42 U.S.C. 10154). Subpart L also issued under sec. 189, 68
Stat. 955 (42 U.S.C. 2239). Appendix A also issued under sec. 6,
Pub. L. 91-560, 84 Stat.1473 (42 U.S.C. 2135). Appendix B also
issued unde sec. 10, Pub. L. 99-240, 99 Stat. 1842 (42 U.S.C.
2021b et seq.). g

_
Dated at Rockville, Maryland, this day of huo,1990.

f.
r the Nut. lear Regulatory Commission.
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Samuel J. ChiW-
Secretary of t(e Commission.
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