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Dear Mr. Moss:
.

As ordered by the Licensing Board during the telephonic prehearingc
conference on November 8, .1990, this letter provides . further-

explanation of the factors used by the NRC Staff in determining the
civil monetary penalty imposed; on Tulsa- Gammaa Ray, Inc. : by -- NRC .|-

Order dated June:6, 1990.
~ j

1

The' Commission's Enforcement Policy,-found in,100C.F.R..Part 2, -i

Appendix C, governs enforcement actions taken by-the'NRC Staff. i

Section III, " Severity of. Violations,"' explains ? .t h e J. m e t h o d t o f a
.

assigning the severity level. The'section'further.provides that .;
violations may be evaluated-in--the: aggregate and=a single severity- !
level assigned for a group .of violations, as was done in.this case. J

Five severity levels are delineated'in SectionLIII.- These range
from very significant:(Level I)Eto minor.(Level'-V).- The' Severity
Level III catagory, 'which is .at ~ issuer 'here, -is assigned. to.

~a
i

-

-

violations, or?atgroup of violations, determined to be'cause;for. 1

"significant concern". The five severityElevels; relate to eight
separate activity. areas, each ofLwhich is delineated,iin sequence,.

.

in Supplements 1 I through VIII of . the : Enforcement f Policy. . . / These -
Supplements contain examples for' categorizing theTseverity levels' ;

of individual . violations, as well:J as violations iconsidered as a- 1
group. As?. stated . in > Section x11I', ' theseT examplesi are : neither-: j
exhaustive norecontrolling; rather,;the determining!factorLisjthe- '

-significance' of1the violation-.or: violations.
g

The violations at issue here encompass ainumber of-activity' areas:
' health' physics '(Supplement IV), . transportation (supplement V),:andt i:

. materials- operations (Supplement VI) . L > Accordingly, the examples - |. o.inLSupplements'IVR V, and-VI:were:usedJas-guidance to:assistEin
,

categorizing.the violations. i
'

Supplement IV,;" Health' Physics-10 C.F.R. Part120",*isoconsidered< q
as guidanceJby.theLNRCf Staff Din : assigning the severity' levellof -
violations ~ or- groups 'of violations Lof. .10 'C.F.R. ' Part= 20-

.
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regulations, and was considered _as. guidance in ' weighing how to
properly categorize Violations 2'.a, 2.b, and 2.c. as to Severity-

Level.

Similarly, the Staf f considered o the guidance ~ in Supplement VI,-

" Fuel Cycle and Materials Operations", pertcining to violations of
the regulations ' in 10 C.F.R. Parts 30 -.39'~and other regulatory-
requirements, such as license conditions imposed on-licensees.for
the possession and use of. byproduct' material, in weighing how to
properly categorize Violations 1.a and 1.b.-

In the same fashion, the Staff considered the guidance- in
Supplement V, " Transportation",L pertaining. to / violations of
regulatory- requirements for .the transportation'.of_. licensed
material, in-weighing how to properly categorize Violations 4.a
through 4.d.

The nine violations with which" Tulsa Gamma. Ray has.been charged,
(refer to the' Order Imposing Civil Monetary Penalty of 1 June '6,

1990),-when considered as a group, are:of significant' regulatory
concern in that- they- pertain ' to. important safety concerns, and

-

demonstrste a pattern of-inattention to NRC regulatory requirements
and compliance with same by the Radiation Safety' Officer (RSO);and
management above the RSO asithe root-cause of the= violations.

The violations, in the aggregate, have been. classified as' Severity
'Level III under Supplement _IV, Section c.12 (Violations 2.a - 2.c) ;

.

Supplement V, Section C.5 (Violations:4.a - 4.fd);e-and-Supplement
VI, Section C.8 (Violations ' .1'.a '1.b) .. -These-three provisions-
contain-nearly identical language. Each . refers to J "a number of
violations that: are ' related. - .that L collectively 1 represent J a->

.

potentially significant lacksof attention-'or-carelessness:toward
licensed responsibilities." In thisLease/ the NRC' staff believes
that all of the violations areirelated because they stem from the
same root cause, namely, a pattern . of Llack of Lattention _ to
compliance with NRC regulatory requirements.and carelessness toward
licensed responsibilities by the RSO and management:above the RSO.
This pattern evidences a breakdown in the licensed program' andJ

1

control of the licensed Lactivities of L Tulsa KGamma L Ray, . as is-

manifest int

The1 number and nature of violations'- identified during-

the: inspection.

1
The safety. concerns raised;by these violations relate to

the -following. aspects of Tulsa Gamma; > Ray's _ operations: . (1)> conducting surveys,.. : a basic ' radiation , safety: - requirement ,(the;
fallure toi perform such surveys'. is ' the: principal' causeJfor:e

overexposures in theo radiography; industry)- --(Violation la);~ (2)
notice to' the public :of. high? radiation areas 1(violation ib)';: (3),
concern about worker -safety :(Violations c 2a, 2b, and 2c) ;L and . (4)-

' isafety precautions .for transporting,-radioactivei material $,and:

(continued...)
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That- the NRC had to identity the ' violations. The NRC- 'g
' expects licensee managemer.c to aggressively audit itso

program- so that violations are self-identified and-:
corrected.

The fact that the licensee was specifically warned about-

the need for increased and improved management attention
toward regulatory compliance in an : NRCS letter- dated - ; -

January 10,~1989; however,- the situation had not improved ;
by the' time of the next NRCEinspection on October 2-4, -

1989 as specified in the Notice of Violation and Proposed. t

Imposition ,of ; Civil - Penalty issued :. December " 29, 1989
(Notice).
The recurring nature nf some ofuth's violations,. which

'

-

are identified as repeat violations in the Notice.. <

The -lack of . management attention to.complianceEissues !-

that. NRC specifically' raised : in Lcertu'in t lInformation
,

Notices sent to : the licensee (specified in the' letter. '

that. accompanied'the' Notice).

Therefore, considering the' basic root cause,- the'se viola' lons 'were ic
aggregated into 'a single Severity Level :III- category asLviolations - !

reflecting a significant regulatory: concern. This was not; based. j
on any single example'in the supplements but, rather,'as-discussed- 1

above, was based on consideration.of-thecexa.aples in Supplements .i-

IV.C.12, V.C.5, and VI.C.8'.

When a pattern .of- violations, such as'those-at issue here,: . is = 0
'

discovered during'an inspection,_Lthe NRC has diminished; assurance !
that the health and safety of workers 7and. members of the'public !will be protected unless lasting: . remedial 1 action' 'is. taken - to i

correct the root . cause problem' (i.e. , a the -' lack off . attention," on l
the part of ' the RSo land management 'above the # RSO, to assure i
regulatory compliance). ~ Ini sum, these1 - violations. 'have' : been
categorized. as Severity' -Level" III - because - J the ' licensee's'

identified - during ' the . inspection,' i represents p aperformance, as 4

significant safety concern warranting: escalated enforcementLaction
to assure that the-violations are corrected andLdo not' recur. !

Sincer y,- |
1

'

A3
su an:L EUt al,oAttorney.

t: Office-of4the GeneralECounsel- 3cc: Service ' List'. ;,
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1(... continued)
~ i

: assurance that. notice of the typ'e oftmaterial1being transported'is j
provided .to? cini authorities . and'the public shouldJan accident: i

occur. during. the: transportationL (Vio1'ations i 4a -|d)'. '
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