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Tel, 201/492-0240 '‘Wednesday, September 26, 1990)

NRC PROPOSES REGULATIONS TO IMPLEMENT PROGRAM FRAUD
CIVIL REMEDIES ACT

The Nuclear Regulatory Commission is proposing reoulations to implement
‘re Program Fraud Civi]l Remedies Act (Public Law 99-509) which applies to
‘alte claims and statements, involving sums not exceeding $150,000, made by

any person (employees as well as members of the public) to an agency covered
by the Act,

It authorizes a covered agency to impose civil penalties of up to $5,000
‘or each separate claim and assessments of up to double the amount falsely
claimed. When the Act became law in 1986, it did not apply to the NRC but
the Inspector General Amendments Act of 1988 (Public Law 100-504) operated to
add the NRC to the agencies covered by the former Act.

The NRC's proposed implementing regulations essentially adopt a mode) set
of requlations developed by an interagency task force under the sponsorship of
the President's Council on Integrity and Efficiency. The proposed regulations
require taking certain steps in agency action against any person suspected of
being liable under the Act,

First, an investigation of an alleged false claim or statement must be
conducted by an "investigating official", in the NRC's case, the Inspector
General or that office's Assistant Director for Investigations.

Second, before an administrative action can be taken, the investigation
report must be reviewed by a "reviewing official“--the NRC's Deputy General
Counse! for Licensing and Regulation or his designee--who determines if
there is adequate evidence to believe that a person is liable under the Act.

Third, upon an affirmative finding, the reviewing official would then
refer the matter to the Attorney General with notice of intent to initiate
scministrative proceedings against the subject. Such action can be taken

only with the concurrence of the Attorney General or a designated Assistant
Attorney General.
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Fourth, eny hearing would have to be conducted by an administrative law
judge. Then, any person held Yiable could appeal to the “"authority head"--in
the cese of the ‘nc. the Commission ftself--which could affirm, r.duce, reverse,
compromise, remand or settle any penalty or 2ssessment determinec by the
hdministrative Law Judge. Mowever, &t any time prior to issuanc of the
Adminfstrative Law Judge's decision on 11ability, the reviewing offictal could
settle the matter without the consent of the Administrative Law Judge,

Fifth, the agency's decision would be subject to review in an appropriate
United States District Court,

Sixth, judicia) enforcement of any civi) penalty or enforcement order
would be obtained through the Attorney General,

Written comments on the addition of proposed Part 13 to the NRC's
regulations should be received by November 24, 1990, They should be addressed
to the Secretary ot the Commission, Nuclear Regulatory Commission, Washington,
D.C, 20555, Attention: Docketing and Service g

ranch,
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e e S W
NUCLEAR REGULAYSmY
COMMISSION

10 CFR -art 13

RIN 3150-AD71

Program Fraud Civil Remedies Act,
implementation

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory

Commission proposes regulations to
implement the Program Fraud Civil
Remedies Act of 1086. The Act
euthorizes certain Federal agencies,
including the Nuclear Regulatory
Commission, to impose, ugh
administrative adjudication, civil
penalties and assessments agains! any
peraon who makes, submits, or presents
a false, fictitious, or fraudulent claim or
written statement to the agency. These
proposed regulations establish the
procedures the Commission will follow
in implementing the provisions of the
Act and specifies the hearing and appea!
rights of persons subject o penalties
and assessments under the Agls 7 o
DATE?: The comment-pefiod expires on
November 24, 1080. Comments received
after this date will be considered if it is
practice! to do so, but assurance of
consideration cannot be given excep! as
:’o comments received on or before this
ate.

ADDRESSES: Send written comments to
the Secrelary of the Commission, U.S.
Nuclear Regulatory Commigsion,
Washington, DC 20555, Attention:
Docketing and Service Branch.
Comments may also be delivered to th »
Office of the Secretary, U.S, Nuclear
Regulatory Commission, One White
Flint North, 11555 Rockville Pike,
Rockville, Maryland, between 7:45 am
and 415 pm Federal work days. Copies
of any commenta received may be
examined and copied for a fee at the
NRC Public Document Room, 2120 L
Street NW. (Lower Level), Washington,

» “l. A A
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DC between the hours of 7:45 am and
4:15 pru Federal workdays.

FOR FURTHER INFORMATION CONTACT:
John Cho, Office of the Genera! Counsel,
U.8. Nuclear Regulatory Commission,
Washington, DC 20585, Telephone: 301«
402-1585.

SUPPLEMENTARY INFORMATION:

Background

In October 1086, Congress enacied the
Program Freud Civil Remedies Act, Pub.
L. No. 99508 (codified 81 U S.C. 38m
through 38612), to establish an
administrative remedy against any
person who makes a false claim or
written statement to any of certain
Federal agencies. In briel, it requires the
affected Federal agencies to follow
certain procedures in recovering
penalties (up to $5000 per claim) and
assessments (up o double the emount
falsely claimed) against persons who file
false claims or statements for which the
liability s §150,000 or less. The Aot
further requires each affected agency to
promulgate rules and regulations
necessery to implement its provisions.

Following the Act's enactment, at the
request of the President's Council on
Integrity and Efficiency (PCIE) an
interagency task foroe was established
under the leadership of the Department
of health and Huma* Services to
develop model regulations for
implementation of the Act by all
affected agencies. This action was in
keeping with the stated desire of the
Senate Governmentel Affairs Commi*.ce
that “the regulations would be
substantially uniform throughout the
g‘vommem" (S. Rep. Ne %-212, 99th

ng. 1st Sess. 12 (1985). Upon their
completion, the PCIE recommended
adoption of the model rules by all
affected agencies.

At thet time, the Act did not apply to
the Nuclear Regulatory Commission.
However, that Act has since become
ufpliubio to the Commission as & result
of the rnactment of the Inspector
General Act Amendments, Pub. L. 100~
504, Octol er 18, 1988. Those
amendmenis, inter alia, added the
Nuclear Reg: latory Commission as an
“establishme. t" under the Inspector
General Act a1d, by doing so, opereted
to bring the Cc mmisaion within the
Rrovuiom of t e Program Fraud Civil

qrn%edm Act. e

ese proposed regulations are
uunuulry Jf: same as the mode! rules

recommended by the PCIE. They
incorporate, where appropriate,
definitions to fit the Commission's
organization. They prescribe the
procedure under which false claims end
statements subject to the Act will be
investigated and reviewed, and the rules
under which eny ensuing hearing will be
conducted.

Statutory Scheme

Under the Act, false claime and
statements subject to its provisions are
to be investigated by an agency's
investigating official The results of the
investigation are then reviewed by an
agency reviewing official who
determines whether there is adequate
evidence 1o believe that the person
named in the report is lisble under the
Act. Upon an affirmative finding of
adequate evidence, the reviewing
official sends to the Attorney General @
written notice of the offi~iq # intent to
refer the ma'ter to » yresiding officer for
an administretuve hearing. The ?cncy
instii ‘tes administrative proceedings
agains, the pereon only if the Attorney
General 'r the Attorney General's
designee & "proves. Any penalty or
assessment mposed under the Act may
be collected L v the Atterney General
through the fili.g of & civil action, or by
ofisetting amovats, other than tax
refunds, owr 4 the particular party by
the Feder., government.

For purposes of this Act, these
wroposed regulations designate the
fnnpcctor General or the Assistant
Inspector General for investigations as
the agency's investigating official. They
also designate the Deputy General
Counsel for Licensing and Regulation or
his or her designee as the reviewing
official. Any administrative adjudication
under the Act will be presided over by
an Administrative Law Judge and any
appeals from the Administretive Law
Judge's decision will be decided by the
Commission.

A more detailed discussion of the
model rules’ provisions is found in the
promulgations of several of the agencies
that adopted them earlier, including
those of the Departments of Justice (53
FR 4034; February 11, 1986 and 63 FR
11645; April 6, 1988); Health and Human
Services (52 FR 27423; July 21, 1987 and
53 FR 11656, April 8, 198¢); and
Trensportation (52 FR 36968 October 2,
1687 and 53 FR 880, January 14, 1988).
Aayone desiring further explanation of
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. the model rules is relerrad 0 the cited
references

Enviroamental impact: Categorical
Exclusion

The NRC has determined thet this
proposed rule is the type of action
described in categorical exclusion 10
CFR 51.22(¢)(1). Therefore, neither an
environments) impact statement nor an
environmental assesament has been
prepared for this proposed rule

Paperwork Reduction Act Stalemant

This proposed rule containg no
information collection requirements and
therefore is not subject to the
requirements of the Puperwork
Reduction Act of 1680 (44 US.C. 35m ot
£4q.)

Regulatory Anglyais

The Program Fraud Civil Remedies
Act of 1000 (Pub L. #e-500, 31 US.C.
8801-3812) established an edministretive
remedy for fulse claims or statements
submitted to various agencies. Under the
Act, anyone who knowingly submita a
culse, fictitious, or fraudulent claim to
any of these agencies is liable for up to a
85,000 penalty and an assesament of
double damages. Each affected agency is
required to issue implementing
reguletions governing the investigation
of such claims and their adjudication by
the egency, Although the Aot did not
epply to l‘»e NRC ' the time of ita
enactment, its provieions became
applicable to the NRC upon later
enactment of the Inspector General Act
Amendments, Pub. L. 100-504, October
14, 1888,

The prepesed rule cerries out the
requirements of that Act.lt essentially
odopts the mode! rules prenared under
the e.apices of the President's Council
on Intagrity and Efficiency. This is in
keeping with the expectation of the
Senate Governmental Affairs
Committee, expressed in its report on
the Act, that the agency regulations
througheut the Government would be
substantively uniform, except w8
necessary to meet the specific needs of
o particular ag~ncy or progam. 8. Rep.
No. 88-212, 89th Cang., 10 Sess. 12
(1965).

Regulatory Flexibilit; Cartification

As required by the Regulatory
Flexibility Act of 1080 (5 US.C @05(b)).
the Commission certifies that this rule, if
adopted, will not have a significant
economic impact on 8 substantial
number of small entities. The propossd
rule establishes the procedural
mechanism for investigating and
adjudicating allegations of false claims
Or Glatemento made against affected
dgencieo. The proposed rule, by itgell,

does not impose any obligations en
entities including any lated entities
that may fall within the definition of
“small entities” as o2t forth in section
B01(3) of the Reguiatory Flexibility Act,
or wilthin the definition of “small
business” a8 found in Section 3 of the
Smal! Business Act, 15 US.C. 832, or
within the Small Dusiness Size
Standards found in 13 CFR part 121.
These obligations would not be created
until an order ia issued, ol which time
the person subject to the order would
have a right to a hearing in sccordance
with the reguletions.

Backfit Analysie

The NRC has determined thet the
backfit rule, 10 CFR 50.108, does not
epply to this proposed rule, and
therefore, that & backfit analysis is not
required for this proposed rule, because
these amendments do not involve any
provisions which would impose backfits
es defined in 10 CFR 80.100(a)(1).

List of Subjecte in 10 TFR Part 138

Cleims, Fraud, Organization and
function (government agencies),
Penalties.

1. A new part 13 is added to 10 CFR
chapter I to read as follows:

PARY 13-PROGRAM FRAUD CIVIL

HEMEDIES

Bec

131 Basis and purpose

132 Definitions.

130 Banis for civil penulties and
ansessments.

134 Investigation

195 Review by the reviewing official

176 Prerequisites for lesuing @ compliant.

1.7 Complaint

‘38 Service of complaint

39 Answer

1310 Default upon failure to file en answer.

1311 Referral of complaint and answer 10
the AL)

Notice of hearing.

1313 Parties to the hearing

1314  Soparstion of functions

1318  Bx parte contacte.

1318 Dusqualification of reviewing official
or AL}

1217

Rights of parties.
1318

Authority of the AL).

13.10 Prehearing conferences.

1320 Disclosure of documaents.

13.21 Discovery.

13.22 Exchange of witneso liste, statements,
mgu exhibite. )

13.29 bpoenas for aitendance at hearing.

13.2¢ Protoctive order. .

13.25 ;ou .

13.26 Form. filing and service of papere.

13.27 Computation of time.

Motions.

Banctions.

1280 ‘rhe hearing and burden of proof.

13851 Determining the emount of penaltieo
and agseocsments.

1332 Location of hearing

1353 Wimacoees.

i13.28
13.28

feo

1.5
1055
193
1.8
1.8

B idence
The record
Post-hearing briefs
bnutial decision
Reconsideration of initis! decision
1380 Appeal 1o suthority head
1380 Biays ordered by the Depurtment of
Juatice
1541 Stey penaing sppeal
1342 Judiciul review
1043  Collection of eivil penalties and
sssessments
1064 Right 10 administretive offset
1445 Deposit in Tressury of United States
18486 Compromise or pettlement
1347 Limitations
Authority: Pub L. 82-509, tecs. 61010104,
100 Stat 187¢ (11 US.C. 2eMm-9512)

8131 Beue hd purpose.

(a) Bosis 'his part implements the
Program Fi sud Civil Remedies Act of
1906, Pvr . L. No. 99-500, seciions 8101~
104, 100 Stat. 1874 (October 21, 1960)
(1 USC 2801-8612). 31 US.C sam
roquires each authority head to
promulgate regulations necessary to
implement the provisions of that Aot

(b) Purpose. This part:

(1) Establishes administrative
procedures for imposing civil penalties
and assessments againat persons who
make, submit, or present, or cause to be
made, submitted, or presented, false,
fictitious, or fraudulent claims or writien
slatements ‘o authorities or to their
sgents, and

(2) Specifies the hearing and appeal
nrhu of persons subject to allegations
of liability for such penalties and
assesaments.

§13.2 Dsfinkions.

Az used in this part:

ALJ means an Administrative Law
Judge in the authority appointed
pursuant to 6 U.8.C. 3105 or detailed to
the authority pursuant to 6 U.8.C. 3344.

Authority means the Nuclear
Regulatory Commission.

Authority head means the
Commission of five members or a
quorum thereof sitting ae a body, as
grovidod by section®01 of the Energy

eorganization Act of 1874 (88 Stat.
1242).

Benefit means, in the context of
“statement”, anything of value,
including but not limited to any .
advantage, preference, privilege, license,
permit, favorable decision, ruling, status,
or loan guarantee.

Claim means any request, demand, or
submission—

(a) Made to the authority for property,
pervices, or money (including money

representing grants, loans, insurence, or
banefita);
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(t) Made 1o & recipient of property,
services. or money from the authority or
10 & party 10 & contract with the
suthor Y=

(1) For property or serviees if the
United States—

(i Provided such property or services

(1) Provided any portion of the funds
for the purchase of such property or
servioes, or

(11) Wil reimburse such recipient or
party for the purchase of such property
Of Bervices, or

(2) For the peyment of money
[including mouney representing granis
loans, insurance, or benefits) if the
United Statep—

(1) Provided any portion of the money
requested or demanded: or

(1) Wil reimburse such recipient or
party for any portion of the money paid
on such request or demand. or

{¥) Made 1o the authority which has
the effect of decreasing un obligation to
pay or account for property, servioes, or
money

Complaint means the sdministrative
compluint eerved by the reviewing
official on the defendant under §1a7

Defendant means any person alleged
in & complaint under § 13.7 10 be lLiable
gor a civil penalty or assessment under

133

Government menns the United States
Government

Individua! means & natural person

Initial decision means the written
decision of the AL) required by § 1810
or §13.97, and includes s revised mitial
decision issued following & remand or 4
motion for reconsideration

Investigating official means the
Inspector General of the Nuclear
Reguletory Commission or the Assistant
Inspector Genera) for inv estigetions,
Office of the Inspecior General

Knows or has reasop 1o know meons
that 8 person, with respect 10 8 claum or
slatemente—

(a) Has sctual knowledge thet the
claim or statement is false, fiottious, ar
fraudulent

(b) Acts in deliberate ignorance of the
truth or fulsity of the claim or state nent:
or

(¢) Acts in reckless disregard of ¢
truth or falsity of the claim or sterement

Makes. wherever it appears. shall
include the terms presents, submite, and
causes to be mude, presented, or
submitted As the context requires.
moking or made shall likewise include
¢he correaponding forms of such terms

Person means any individusl,
partnership. corporetion sesociation, or
private organization and includes the
plural of that ¢erm.

Represenitive means any pemon
Gesignated by @ party in oeriting

Reviewing offical means the Bsputy

General Coun e for Licensing sad
Regulation of the Nuclesr Regulatory
Commissron or his or her designee who
8=

(8) Not subject to supervision by, or
required 1o report Lo, the investigating
official

(b) Not employed in the organizational
unit of the authority in which the
investigating official is employed. and

[¢) Serving in 8 position for which the
rite of basic pay is not less than the
minimum rute of besic pay for grade
G816 unde* *'.o wenersl Sahegu..

Stotement means any representation,
certification, affirmation, document,
record, or accounting or buokkeeping
entry made—

(@) With respect to & claim or to
obtain the approval or peyment of &
claim (including relating to eligibility 1o
make o cloim) or

(b) With respect to (including relating
to eligibility for e

(1) A contruct with, or a bid or
proposal for & contract with, or

(£) A grant, loan, or benefit from, the
authority. or any State, political
subdivision of a State, or other party, {f
the United States government provides
any portion of the money or property
under such contract or for such grant,
loan, or benefit, or if Government will
reimburse such State, political
subdivision, or party for any portion of
the money or property under such
contract or for such grant, loan, or
benefit

§13.3 Basia tor o'l penaltise ang
808060,

(a) Claims. (1) Except as provided in
paragraph (c) of this section, any person
who makes & claim that the person
knows or hias reasan 1o know=-

[1) 1s false, fictitious, or fraudulent.

(11) Includes or is supported by any
writlen statement which asserts &
material faot which is false, fictitious, pr
fraudulent;

(1) Includes or is supported by any
written statement thate

(A) Omits & material fact:

(B) Is false, ficutious. or fraudulent as
a result of such omission. and

(C) 1s @ statement in which the person
making such statement has a duty to
include such material fact, or

(iv) Is for payment for the provisian of

¥ ar services which the person
&8 not provided as claimed. ehsll be
subject, in addition to any other remedy
that mey be prescribed by law, 10 & civil
penahf of not more than 85,000 far each
such claim

(2) Each voucher, invoise, caim form,
or other individual request or demand
for property. services. or money
constitutes a separate claim

(3) A ciaim shall be considered mads

s castday. Seplomber 25

to the authority, recipient, ar party when
such claim is sctually made 10 an agent
iscal intermediary. or other entity
including any State or political
subdivision thereof, acting for cr on
behall o1 the authority. recipient, or
paurty

(4) Each claim for property. services
or money is subject 1o & civil penalty
regardiess of whether such property
services, or money s actually delivered
or paid

(5) If the Government has made any
payment (including transferred property
or provided services) on & claim, e
person subject to e civil penalty under
paragraph (a)(1) of this section shall
also be subject to an assessment of not
more than twice the amount of such
claim or that portion thereof that is
determined to be in violation of
paragraph (a)(1) of this section. Such
assessment shall be in lieu of damuges
sustained by the Government becuuse of
such claim

(b) Statements. (1) Except as provided
in paragreph (c) of this section, any
person who makes & written statement
that—

(1) The person knows or has reeson 10

OWeme

(A) Asserts & material fact which (s
false. fictitious, or fraudulent; or

(B) le false, fictitious. or fraudulent
because it omits a material fact that the
person making the statement has @ duty
to include in such statement; and

(1) Conlains or is accompanied by an
express certification or alfirmation of
the truthfulness and accuracy of the
contents of the statement, shall be
subject. in addition to any other remedy
that may be prescribed by law, to & civil
penalty of not more than 85,000 for each
such statement.

(2) Each written representation,
certification, or affirmation constitutes &
separale statement

(3) A staiement shail be considered
made Lo the authority when such
stalement is actually made to &n agent,
fiscal intermediary, or other anlity,
including any State or political
subdivision thereol, acting fey or on
behalf of the authority

(¢) No proof of specific intent to
defraud is required to establish liability
under this section

(d) In any case in which it is
determined that more than one person is
liable for making & claim or stetement
under this section. each such peson
may be held liable for & civil pene Ity
under this section

(e) In any case in which it is
determined that more than one person is
liable for making & claim under this
section on which the Government has
made payment (including transferred




property or provided services), an
essessment may be imposed against any
such person or jointly and severally
eguinst any combination of such
persons.

{134 Investigation

(a) If an investigating official
cur., udes thet a subpoena pursuent to
the authority conferred by 31 US.C.
2504(e) 1s warranted—

(1) The subpoena so issued shall
notily the person to whom it is
¢ ddressed of the authority under which
ti:e eubpoena is issued and shall identify
the records or documents sought;

(2) The investigating official may
designe . a person 1o act on his or her
b-:alf 10 receive the documents sought;
6n

(8) The person receiving such
subpoena shall be required to tender to
the investigating official or the person
das/gnated to receive the documents a
certification that the documents sought
have been produced, or that such
documents are not aveilable and the
reasons therefor, or thet such
d¢ocuments, suitable identified, have
been withheld based upon the assertion
of en identified privilege.

{b) If the investigating official
concludes that an sction under the
Program Fraud Civil Remedies Aot may
be warranted, the investigating official
shall submit 8 report containing the
findings and conclusions of such
investigation to the reviewing official.

(¢) Nothing in this section shall
peclude or limit an investigating
o'ficial's discretion to refer allegations
directly 1o the Department of Justice for
¢ it under the False Claiins Act or other
civil relief, or to defer or postpone a
report or referral to the reviewing
official 10 avoid interference with a
criminal investigation o7 prosecution

(d) Nothing in this section modifies
eny responsibility of an investigating
official 1o report violations of criminal
law to the Attorney General.

§ 13.5 Review by the reviewing official.

(&) If, based on the report of the
lnvmiuun’romcinl under § 13.4(b), the
reviewing official determines that there
is adeqguate evidence to believe that e
person s liable under § 18.3 of this part,
the reviewing official ehall transmit to
the Attorney General a written notice of
the reviewing official s intention to issue
& complaint under § 13.7.

(b) Such notice shall include—-

(1) A statement of the reviewing
official's reasons for iesuing e complaint;

(2) A statement speciflying the

f
evidence that supports &’1 allegations of
liability;
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(3) A description of the claims or
slatements upon which the allegations
of lishility are based:

(4) An ostimate of the amount of
money or the value of property, services,
ot other benefits requested or demanded
in violation of § 13.9 of this part;

(5) A stetement of any exculpetory or
mitigating circumstances that msy relate
to the claims or statements known by
the reviewing official or the
investigating official; and

(8) A statement that there is @
tessonable prospect of collecting an
sppropriate amount of penalties and
Esseesments.

§ 13.6  Prerequisites for lssulng 8
complaint.

(#) The reviewing official may issue o
complaint under § 18.7 only if-

(1) The Department of Justice
approves the issuance of 8 complaint in
# written statement described in 51
U S.C. 3803(b)(1), and

2) In the case of allegations f
liability under § 13.3(a) with respect to &
claim, the reviewing official determines
thaet, with respect to such claim or a
group of related clalms submitied #t the
same time _uch claim is submitted (as
defined in paragraph (b) of this section),
the amount of money or the value of
property or services demanded or
requested in violation of § 13.8(a) does
10t exceed $150,000.

{b) For the purposes of this section, &
related grouz of claims submitied ¢! the
same time shall include only those
claims arising from the same transaction
(e.g.. grant, loan, application, or
enntract) that are submitted
suculteneously as part of a single
request, demand, or submission.

(¢) Nothing in this section shall be
construed to limit the reviewing
official's authority to join in & single
complaint agains! a person claims that
are varelated or were not submitted
simultarieously, regardless of the
amount of money, or the value of
Croperty or services, demanded or
requested.

§ 13.7 Complaint.

(a) On or after the date the
D artment of Justice approves the
iseuance of @ complaint in accordance
with 31 LL.S.C. 3803(b)(1), the reviewing
official may serve & complaint on the
defendant, as provided in § 13.8.

(b) The complaint shall state—

{1) The allegations of liability against
the defendant, including the statut
basis for liability, an identification o
the claime ar statements that are the
basis for the alieged liability, and the
reasons v/hy liability alleged)y arises
from such claims or statements;
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(2) The maximum amount of penalties
and assesements for which the
defendant mey be held liahle:

(3) Instructions for filine an answer to
request # bearing, including e specific
stetement of the defendant's right 1o
reques! & hearing by filing an anewer
and to be represen_ed by a
representative and

(4) That failure to file an answer
within 30 days of servioe of the
compleint wil! result in the imposition of
the maximum amount of penalties and
assessments without right 10 appeal, as
provided in § 1510,

A‘c) At the same time the reviewin,
official serves tha complaint, he or she
shall serve the defendant with @ copy of
these regulatic a,

§ 138 Service o) complaint.

(n) Service of & complaint must be
mede by certified or registered mail or
by delivery in any menner suthorized by
rule 4(d) of the Federal Rules of Civil
Procedure. Service is complete upon
receipt.

(b) Proof of service, stating the name
end address of the person on whom the
vomplaint wes served, and the manner
&nd date of service, may be made by~

(1) Affidavit of the individual serving
the complaint by delivery;

(2) A United Sta‘es Posta! Service
return receipt card acknowledging
receipt; or

(8) Written acknowiedgment of rece!pt
by the defendant or hie or her
representative,

§ 139 Answer,

(a) The defendant may request a
hearing by filing an answer with the
reviewing official within 30 days of
service of the complaint. Service of an
answer shall be made by delivering &
copy to the reviewing official or by
placing a copy in the United States mail,
postage prepeid and eddressed to the
reviewing official. An answer shall be
deemed to be a request for hearing.

{b) In the answer, the defendent—

{1) Shall admit or deny each of the
allegations of liability’made in the
complaint;

(2) Shall state any defense on which
the defendant intends to rely;

(8) May state any reasons why the
defendant contends that the penaities
and assessments should be less than the
statutory maximum; and

(4) Shell state the name, address, and
telephone number of the person
authorized by the defendant to act as
defendant's representative, if any.

(¢) ¥ the defendant is unable to file &n
answer meeting the requirements of
paragraph (b) of this section within the
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time provided. the defendant may,
before the expiration of 20 days 'rom
service of the complaint, file with the
reviewing official o genera! answer
denying Liability and requesting «
hearing. and & request for an extension
of time within which to file an answer
mm-nng the requirements of paragraph
() of this section. The reviewing oflicial
shall file prompily with the AL) the
compluint, the geners) answer denying
liability, and the request for an
extension of time as provided in § 1311
For good cause shown. the AL] may
grant the delendant up to 80 additiona)
days within which to file an answer
meeling the requirements of puragraph
(1) of this section

§ 1310 Detault upon tallure to file an
answer,

() If the defondant does no* file an
unswer within the time prescrived in
§ 130(a) the reviewing officia) may
refor the complaint to the ALJ

(b) Upon the referral of the complaint,
the AL] shall promptly serve on
defendant in the manne: prescribed in
§ 13.8 a notige that &n initial decision
will be issued under this section

(€) The AL) shall assume the fucts
#lleged in the complaint 10 be true, and.
isuch facts establish Liability under
§ 100, the AL shall issue an initial
decision imposing the maximum &mount
of penalties and assessments allowed
under the statute

{¢) Except o8 otherwise provided in
this section. by failing 1o file & timely
answer, the defendant waives any nght
to further review of the penalties and
assessments imposed under paragraph
() of this section and the initial decision
shall become final and biading upon the
partics 30 days afrer itis issued

(e) If. before such an initial decision
becomes final. the defendant files o
motion with the AL] seeking o reopen
on the grounds that extraordinary
circumstances prevented the defendan
from filing en answer, the initia
decision shall be staved pendug the
AL|'s decision on the motion

(1) U, on such motion. the defendam
can demonstrate extraordinary
circumstances excusing the failure to file
& timely answer, the Al shall withdraw
the initial decision in paragreph (c) of
this section if such a decision has been
issued, and shall grant the defendant gn
opportunity to answer the complaint.

() A decision of the AL denying o
defendant's motion under paragraph (e)
of this section is not subject to
reconsideration under § 13.38.

(h) The defendant may appeal to the
authority head the decision denying a
motion to reopen by filing & notice of
appeal with the guthority head within 15
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deys alter the AL) denies the motion
The timely filing of & notice of appeal
shall stay the initial decision unti! the
authonty head decides the issue.

(i1 1] the defendant files & timely
notice of appes] with the authority head,
the AL) forward the record of the
proceeding to the authority head.

(}) The authority head shell docide
expeditiously whether extraordinary
circumstances excuse the defendant's
fullure 10 file & timely answer based
solely on the record before the AL,

(k) I the wuthority head decides that
extraordinary cliroumstances excused
the defendant's fuilure to file a timely
answer, the guthority head shall remand
the case 10 the AL] with instructions 1o
grant the dulendunt an opportunity 1o
answer

(1 If the authority head decides that
the defends nt's failure to file a tinely
answer is not excused, the authority
head shall reinstate the inftisl decinion
of the AL]. which shall become fina! and
binding upon the parties 30 davs after
the authority head issues s

§ 1311 Retorral of compla - .no o sver
to the ALJ.

Upon receipt of an answer, the
reviewing official shaul file the
complaint and answer with the AL)

§13.12 Notice of hearing.

(6) When the AL] receives the
complaint and answer, the AL! ghall
promptly serve a notice of hearing upon
the defendant in the munner presoribed
by § 138 At the same time. the Al)
shall send o copy of such notice to the
representative of the authority

(b) Such notice shall include—

(1) The tentative time and place. and
the nature of the hearing;

(2) The lega! authority and jurisdiction
under which the hearing is to be held.

(3) The matiers of fuct and law 1o be
asserted,

(4) A description of the procedures for
the conduet of the hearing:

(8) The name, add ess. and telephone
number of the representative of the
authority and of the defendant, if any:
and

(6) Such other matters as the AL)
deems appropriate

§12.13  Parties W0 the hearing.

(a) The‘z::su to the bearing shall be
the deiendant and the suthonty.

(b) Pursuant 10 31 US.C. 8780{c)6). a
private plaintiff under the False Claims
Act may purticipate in these
pro to the extent suthorized by
the provisions of that Act.

§ 13,14 Separation of unctiona.
(8) The invuutlu afficial. the
reviewing olficia any employee o

agent of the wuthority who takes pert o
nvesligating, preparing. or presenting
purticular case may not. in such case or
o fuctoully related case—
(1) Participate in the hearing as the
L)

(2) Participate or advise in the initia)
decision or the review of the initial
decision by the suthority head except
05 8 wilness or representative in public
proveedings; or

(3) Make the collection of penalties
and assessments under 81 U S C 3806

(1) The AL) shall not be responsible
10, o1 subject 1o the supervision or
direction of. the investigating official o
the reviewing official.

(c) Except as provided in parugraph
(&) of this section, the representutive for
the Government may be employed
anywhere in the .u"oonly. including in
the offices of either the investigating
official or the reviewing offioiu!

§ 1315 Ea parte contacts.

No party or person (except employees

the AL]'s office) shall communicate in
«ny wauy with the AL] on any matter at
Issue in @ cese, unless on notice and
oppartunity for all parties 1o participate
This provision does not prohibit &
person ot party from inguiring about the
status of » case or asking routine
questions concerning administrative
funetions or procadures

§13.96 Disquslification of reviewing
otticial or ALJ.

(8) A reviewing official or AL} in @
particular case may disqualify himsell
or hersell 8t eny time

(b) A party may file with the AL &
motion for disqualification of u
reviewing official ar an AL). Such
motion shall be accompanied by an
affidovil alleging personal hias or other
reason for disqualification.

() Such motion and affidavit shall be
filed promptly upan the purty's
discovery of reasons requiring
disqualification. or such objections shall
be deemed waived.

(d) Such affidavit shall state specific
facts that support the party's belief tha!
personal bias or other reason for
disqualification exists and the time and
circumetances of the p«rty's discovery
of such facts 1 shall be accompanied by
a certificute of the representutive of
record that it 16 made in good faith,

(e) Upon the filing of such a motion
and affidavit, the AL] shal! proceed no
further in the case until he or she
resolves the matier of disqualification in
accordance with paragraph (f) of this

ation.

{0 (1) If the determines that a
reviewing official is disqualified. the AL)




shall dismiss the compluint eithout
prejudice.

(2) If the AL) disqualifies himsel! or
herself. the caee shall be reasaigned
promptly to another ALJ

(8) If the AL) denies a motion to
disqualify, the suthority head moy
determine the matter only as part of its
review of the initial decision upon
appeal, if sny.

§15.17  Gughio of parites.

Excer! 86 otherwise limited by this
part, all parties muy—

(a) Be accompanied, represented, and
advised by a representutive;

{(b) Perticipate in any conference held
by the AL):

(c) Conduct diecovery:
(d) Agree to stipulation of fact or law,
which ahall be made purt of the record;
(¢) Present evidence relevant to the
isaues ot the hearing;

(1) Present and cross-examine
withesses;

() Present ora! arguments at the
hearing as parmma:by the AL): and

(k) Submit written briefs and
proposed findings of fact and
conclusions of law afer the hearing

§ 9818 Authartty of the AlJ.

(8) The AL) shell conduct a falr and
impartial hearing. avoid delay, maintain
order, and ssaure that a record of the
proceeding is made.

(b) The AL] has the authority to-

(1) Set and change the date, time, and
place of the hearing upon reasonable
notice to the parties;

(2) Continue or recess the hearing in
whole or in part for & reasonable pertod
of time;

(3) Hald conferences to identity or
aimplify the issues, or to cansider other
matters that may aid in the expeditious
dieposition of the proceeding,

(¢) Administer oaths and affirmations:

(5) Issue subpoenas requiring the
atlendance of witnecses and the
production of documente st depositions
or at hearings;

(8) Rule en motions and other
procedural matiers;

(7) Regulate the scope and timing of
discovery;

(8) Regulate the course of the hea
and the conduct of representatives an
parties;

(9) Examine witnespes;

(10) Receive, rule on, exclude, er limit
evidence:

(11) Upon motion of a , take
official potice of facts: e

(12) Upon motion of o party, decide
cases. in whole or in part, by summary
Judgment where thare is no dispuied
isaue of material fect;

(13) Conduct any conference,
argumient, or hearing on motions in
person ot by telephone; and

(14) Exercise such other authority as
is necessary to carry out the
responaibilities of the AL) under this

part.

(¢) The AL} doas not have the
authority to find Federa! stetutes or
regulations invalid.

§ 1890 Prokesring contoronsca.

(#) The AL] mey schedule prehearing
conferences as appropriste.

(b) Upon the motion of any party, ' ¢
AL| shall schedule st Jesat one
prehearing conference at & ressonable
time in advance of the heuring.

(¢t) The AL] may use prehearing
conferences to discuas the following:

(1) Simphification of the isoues;

(2) The necessity or desirability of
emendmenis to the pleadings, including
the need for a more definite statement;

(3) Supulations and admiasions of fact
or & (o the contents and suthenticity of
documents;

(4) Whether the parties can agree to
submission of the case on a stipulated
record;

(5) Whether a party chooses to waive
appearances at an oral hearing and to
submit only documentary evidence
(lu:nct to the objection of other parties)
&nd writlen argument;

(6) Limitation of the number of
witnesses;

(7) Schedi'ing dates for the exchange
of witnees lists and of proposed
exhibite;

(8) Discovery;

(:) The time and place for the hearing:
an

(10) Such other matters as may tend to
expedite the fair and just disposition of
the proceedings.

( )ThnAll.llmymucun:rdoy .
containing all matters agreed u y
the parties or ordered by the AE) ata
prehearing conference.

§13.30 Blostesurs of Socumants.

(8) Upon written request to the
reviewing official, the defendant may
review any relevant and material
documents, transcripta, records, and
other materials that relate to the
allegations et out in the vomplaint and
upon which the fin and conclusions
of the lnvutulw official under
§13.4(b) are besed. unless such

documents are subject to & privilege

under Pederal law. Upon payment of
fees for duplicstion, the defendunt may
obtain copies of such decumente.

(b) Upon arritten request to the
reviewing official, the defendant also
mey obtein @ copy of all exculpatory
information in the possession of the

reviewing official or investigeting
official relating to the allegetions io the
complaint, even if it is conlined in &
document that would otherwise be
privileged. If the document would
otherwise be privileged. only that
portion contuining exoulpe

information must be disclosed.

(¢) The notice sent to the Attorney
General from the reviewing official as
described in § 13.5 {2 not discoverable
under any clrcumstances.

(d) The defendant may flle & motion to
compe! disclosure of the documents
aubject to the pro isions of this eection.
Such & motion may only be filed with
ihe AL] following the filing of an answer
pursusnt to §13.0.

§13.27 Disoovery.

(e) The following types of discovery
are authorized:

(1) Requests for produntion of
documents for inspection und copying:

(2) Requasts for admissions of the
authenticity of any relevant document or
of the truth of any relevent fact,

(2) Writien interrogatories; and

(4) Depositions.

(b) For the purpooe of this section and
§813.22 and 13.23, the term
"documents" includes information,
documents, reporta, anawers, records,
accounts, papere, and other dats and
documentary evidence. Nothing
contained herein shall be interpreted o
require the areation of & decument.

{¢) Unlees wutually egraed to by the
parties, diccovery is available only se
ordered by the AL]. The AL ahall
regulate the timing of discovery.

(d) Motions for discovery. (1) A party
seeking discovery may file @ motion
with the AL). Such 2 motion shall be
accompanied by a copy of the requested
discovery, or in the caee of depositiona,
8 summary of the ecope of the proposed
deposition.

(2) Within tan days of service, & party
m‘{ file an opposition to the motion
and/or @ motion for protective order as
provided in § 18.24.

(3) The mLmnfa motion for
discovery only if he or she findo that the
discovery sought—

{i) Is nece for the expeditious,
fal, and mnonch consideration of the
tasuee;

(11} ia not unduly costly or
burdenec=;,

(k) Will pot unduly delay the
proceeding: and

(iv) Does not seek privileged

ormation.

{4) The burden of eshowing that
discovery should be allowed is on the
party seeking discovery.




(8) The AL] may grant discovery
subject to a protective order under
f10.24

(¢) Depositions. (1) If & motion for
deposition is granted, the AL shall issue
& subpoena for the deponent, which may
require the deponent Lo produce
documents. The subpoena shall specily
the time and place ot which the
deposition will be held.

12} The purty seeking to depose shall
serve the subpoena in the manner
prescribed in §13.8.

(3) The deponent may file with the
AL] & motion to quash the subpoenas ot &
motion for @ protective order within ten
doys of service

(4) The party seeking to depose shall
provide for the taking of & verbatim
transcript of the deposition, which it
shall make availuble to ull other parties
for inspection and copying.

(fi Each party shall bear its own costs
of discovery.

§13.22 Exchange of witness lists,
statements, and exhibits.

(a) At least 15 days before the hearing
or ut such other times as may be ordered
by the AL]. the parties shall exchange
witness lists, copies of prior statements
of proposed witnesses. and copies of
proposed hearing exhibits, including
copies of uny written statements that
the party intends to offer in lieu of live
testimony in accordance with §13.33(b).
Al the time the above documents are
exchanged. any party that intends to
rely on the transcript of deposition
testimony in lieu of live testimony at the
hoaring. if permitted by the ALJ shall
provide each party with & copy of the
specific pages of the transeript it intends
to introduce into evidence.

(b) If & party objects, the AL) shall not
admit into evidence the testimony of
any witness whose name does not
eppear on the witness list or any exhibit
not provided to the opposing party as
provided above unless the ALJ finds
good cause for the failure or that there is
no prejudice to the objecting part; .

(¢) Unless another party objects
within the time set by the ALJ,
documents exchanged in accordance
with paragraph (a) of this section hall
be deemed to be authentic for th:
purpose of admissibility at the } aring.

§13.23  Subpoenas for attendance at
hearing

(a) A party wishing to procure the
appearance and testimony of any
ln(miduul at the hearing may request
that the ALj issue a subpoena.

(b) A subpoena requiring the
attendance and testimony of an
individua! may also require the
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individua! to produce documents at the
hearing

() A party seeking & subpoena shall
file » written request therefor not less
than 15 days before the date fixed for
the hearing unless otherwise allowed by
the AL) for rf'od cause shown. Such
request shall specify any documents to
be produced and shall designate the
witnesses and describe the address and
location thereo! with sufficient

articularity to permit such witnesses 1o
e found.

{d) The subpoena shall specily the
time and place &t which the witness is to
appeat and any documents the witness
is to produce.

(€¢) The party seeking the subpoena
shall serve it in the manner prescribed
in §13.8. A subpoena on e party or upon
an individua: under the control of a
party may be served by first class mail.

(f) A party or the individual to whom
the subpoena is directed may file with
the AL] @ motion 1o quash the subpoena
within ten days alter service or on or
belore the time specified in the
subpoena for compliance if it is less
than ten days after service

§ 12.24  Protective order.

(#) A party or @ prospective witness or
deponent may file a motion for a
protective order with respect to
discovery sought by an Opposing party
or with respect to the hearing, seeking to
limit the availability or disclosure of
evidence.

(b) In issuing a protective order, the
AL) may make any order which justice
requires o protect @ party or person
from annoyance, embarrassment,
oppression, or undue burden or expense,
including one or more of the following:

(1) That the discovery not be had

(2) That the discovery may be had
otly on specified terms and conditions,
including a designation of the time or
place:

(3) That the discovery may be had
only through a method of discovery
other than that requested;

(4) That certain matters not be
inquired into, or that the scope of
discovery be limited to certain matters;

(5) That discovery be conducted with
no one present except persons
designated by the AL):

(6) That the contents of discovery or
evidence be sealed.

(7) That a deposition after bei
uu'lod by opened only be order of the
M‘ '

(8) That a trade secret or other
confidential research, development,
commercial information, or facts
nertaining to any criminal investigation,
p: ~zeeding. or other administrative
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investigation not be disclosed or be
disclosed only in & designated way. ot

(9) That the parties simultaneously file
specified documents or information
enclosed in sealed envelopes to be
opened as directed by the AL

§13.26 Foen

The party requesting a subpoena shall
pay the cos! of the fees and mileage of
uny witness subpoensed in the amounts
that would be payable to & witness in o
proceeding in United States District
Court. A check for witness fees and
mileuge shall accompany the subpoena
when sorved, except tha! when &
subpoena is issued on behall of the
authority, & check for witness fees and
mileage need not accompany the
subpoena

§ 1326 Form fling and service of papers.

(a) Form. (1) Documents filed with the
AL) shall include an original and two
copies

(2) Every pleading and paper filed in
the proceeding shall contain a caption
setting forth the title of the action, the
case number assigned by the AL), and o
designation of the paper i« 2. motion to
quash subpoena)

(2) Every pleading and paper sha!l be
sigred b, , and shall contain the address
and telephone number of the party or
the person on whose behalf the paper
was filed. or his or her representative

(4) Papers are considered filed when
they are mailed. Date of mailing may he
established by a certificate from the
party or its representative or by proof
that the document was sent by certified
or registered mail.

(b) fervice A party filing & document
with the ALJ -h.ﬂ at the time of filing
serve a copy of such document on every
other party. Service upon any party of
any document other than those required
to ﬁe served as prescribed in § 13.8 shall
be made by delivering & copy or by

lacing & copy of the document in the

nited States mail, postage prepaid and
addressed. 1o the party's last known
address. When & party is represented by
@ representative, service shatl be made
upon such representative in lieu of the
actual party.

(¢) Proof of service. A certificate of
the individual serving the document by

ersonal delivery or by mail, setting
rorth the manner of service, shall be
proof of service.

§ 13.27 Computation of time.
(a) In computing any period of time
under this part or in an order issued
thereunder, the time begins with the day
following the act, event, or default, and
includes the last day of the period,
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unless it is & Seturday, Sunday, or legal
holiday observed by the Fedeal
government, in which event it includes
the next business day.

{(b) When the period of time alloved is
less than seven days, intermediate
Saturdays, Sundays, and lega! hoiidays
observed by the Federal povernment
shall be excluded from the computation.

(¢) Where a docament has been
served or issued by placing it in the
mail, an |dd:tiomh?vo days will be
added to the time permitted for any
response.

§ 1328 Goilona

(&) Any application 1o the AL] for an
order or ruling shall be by motion.
Motions shall state the relief sought, the
authority relied upon, and the facts
alleged, and shall be filed with the ALJ
and served on all other parties.

(b) Except for motions made during a
prehearing conference or at the hearing,
&all motions shall be in writing. The ALJ
may required that oral motions be
reduced to writing,

(c) Within 15 days after a written
motion is served, ar such other time as
may be fixed by the AL}, any party may
file a response to such motion.

(d) The AL] may not grant & written
motinn before the time for filing
responses thereto has expired, except
upon consent of the parties or following
& Fearing on the motion, but may
overrule or deny such motion without
awailing a response.

(¢) The AL] shall make & reasonable
effort to dispose of all outstanding

mations prior to the beginning of the
hearing.

§ 1822 @anctions.

(8) The AL] may sanction a person,
j‘ncluding any party or representative

or—

(%) ¥4 g to comply with an order,
rule, - . cocedure governing the
proceeding;

(2) Fulling to prosecute or defend an
action; or

(3) Engaging in other misconduct that
interferes with the speedy, orderly. or
fair conduci .. the hearing.

(b) Any such sanction, including but
nol limited to those listed in paragraphe
(ch (d), and (e) of this section, ehall
reasonably relate to the severity and
rature of the failure or misconduct.

(c) When a party fails to comply with
an order ‘ncluding an order (or taking a
depositiva, the production of evidence
within the party’s control, or a request
for admission, the ALJ may—

(1) Draw an inference in favor of the

requesting party with regard to the
information gought;

(2) In the case of requests for
admission, deem each metter of which
an somission is requested to be
admitted;

(3) Prohibil the party failing to comply
with such order from introducing
evidence concerning, or otherwise
relying upon testimony relating to the
information aought; and

(4) Strike any part of the pleadinge or
other submissions of the party failing to
comply with such request,

(d) If & party fails to prosecute or
defend an action under this part
commenced by service of a notice of
hearing, the AL] may dismiss the action
or may ‘esue an initial decigion imposing
penalties and assessments.

{e) The AL] may refuse to consider
any motion, request, response, brief or
other document which is not filed in &
timely fashion.

§ 13.830 The hearing and burden of proo?.

(a) The AL} shall conduct @ hearing or
the record in order to determine whethe
the defendant is liable for a civil penalty
or assesament under § 13.3 and, if so,
the appropriate amount of any such civil
penalty or assessment consider “g any
aggravating or mitigating factors.

(b) The authority shalfprovo
defendant's liability and any
aggravating factors by a preponderance
of the evidence,

(c) The defendant shall prove any
affirmative defenses and any mitigating
factors by a preponderance of the
evidence.

(d) The hearing shall be open to the
public unless otherwise ordered by the
AL for good cause shown.

§ 1381 Rotersaining tho emoum of
penaitios and sescesementa,

() In determining an appropriate
amount of civil penalties and
assessments, the AL] and the authority
head. upon appeal, should evaluate any
circumstances thai mitigate or aggravate
the violation end should articulate in
their opinions the reasons that support
the penalties and assessments they
it vose. Because of the intangible costs
of fraud, the expense of investigating
such conduct, and the need to dater
others who might be similarly tempted,
ordinarily double damages and a
eignificant civil penalty should be
imposed.

(b) Although not exhaustive, the
following factors are among those that
may influence that ALJ and8 the
authority head in determining the
amount of penalties and assessments to
impose with respact to the misconduct
(i.e., the fslse, fictitioue, or fraudulent

claims or statements) charged in the
complaint:

(1) The number of false, fictitious, or
fraudulent claims or statements;

(2) The time period over which such
claims or slatements were made;

(8) The degree of the defendant's
culpability with respect to the
misconduct;

(4) The amount of money or the value
of the property, services, or benefit
falsely claimed;

(6) The value of the Government's
actual loss as a vesult of the misconduct,
ir"luding foreseeable consequential
damages and the costs of investigation:

(8) The relationship of the amount
imposed as civil penalties to the amount
of the Government's lose;

(7) The potential or actual impact of
the misconduct upon national defense,
public health or safety, or public
confidence in the management of
Government programs and operstions,
including particularly the impact on the

atended beneficiaries of such progrems;

‘8) Whether the defendant has
engaged ir = nattern of the same or
similar misconduct;

(8) Whether the defendant atempted
to conceal the misconduct;

(10) The degree to which the
defendant has involved others in the
misconduct or in concealing it;

(11) Where the misconduct of
employees or agents is imputad to the
defendant, the extent to which the
defendant's practices fostered or
attempted to preclude such misconduct;

(12) Whether the defendant
cooperated in or obstructed an
investigation of the misconduct;

(13) Whether the defendant assisted
in identifying and prosecuting other

oers;

(14) The complexity of the program or
transaction, and the degree of the
defendant's eophistication with reapect
to it, including the extent of the
defendan''s prior participation in the
program or in eimiiar transactions;

(15) Whether the defendant has been
found, in any criminal, civil, or
administrative proceeding to have
engaged in similar misconduct or to
have dealt dishonestly with the
Government of the United States or of a
State, directly or indirectly: and

(18) The 1 ed to deter the defendant -
and others from engaging i;. the same or
similar misconduct.

(c) Nothing in this section shull be
conatrued to limit the AL] or the
authority head from considering any
other factors that in any given case may
mitigate or aggravate the offense for

which penalties and assessments are
imposed.




(@) The hearing may be held—

(1) In any judicial district of the
United States in which the defendant
resides or transacts business:

(2) In any judicial district of the
United States in which the claim or
statement in issue was made: or

(3) In such other place as may be
agreed upon by the defendant and the
Al)

(b) Each pesty shall have the
opportunity to present argument with
respect to the location of the hearing

(¢) The hearing shall be held at the
place and at the time ordered by the
AL}

§ 13.33 Witnesecs

(a) Except as pruvided in paragraph
(b) of this section, testimony at the
hearing shall be given orally by
witnesses under oath or affirmation,

(b) At the discretion of the ALl
\estimony may be admitted in the form
of & written statement or deposition.
Any such written statement must be
provided to all other parties along with
the last known address of such witness,
in & manner which allow . ufficient time
for other parties to subpe <t 5 g
witness for cross-examinatica at the
hearing. Prior written statements of
witnesses proposed to testify at the
hearing and deposition transcripts shall
be exchanged as provided in § 13.22(a).

(¢) The ALl shall exercise reasonable
control over . . mode and order of
interrogatir g witnesses and presenting
evidence so as to:

(1) Make the interrogation and
presentation effective for the
ascertainment of the truth:

(2) Avnid neediess consumption of
time: and

(3) Protect witnesses from harassment
o undue embarrassment,

(d) The AL) shall permit the parties to
conduct such cross-examination as may
be required for a full and true diaclosure
of the facts.

(e) At the discretion of the All, a
witness may be cross-examined on
matters relevant to the proceeding
without regard to the scope of his or her
direct examination. To the extent
permitted by the ALJ, cross-examination
on matters outside the scope of direct
examination shall be conducted 1 the
manner of direct examination and may
proceed by leading questions only if the
witness is a hostile witness, an adverse
party, or a witness identifieq with an
adverse party.

(f) Upon motion of any pariy, the ALJ
shall urder witnesses excluded 80 that
they cannot hear the testimony of other
witnesses. This rule does not authorize
exclusion of—

(1) A party who is an individua);

(7" In the case of & pacty that is not an
individual, an officer or employee of the
party appearing for the entity pro se or

designated by the party’'s representative:

or

(3) An individual whose presence is
shown by a party to be esssential to the
presentation of ita case, including an
individual employed by the Government
engaged in assisting the representative
for the Government.

§13.34 Evidencs.

(8) The AL] shall determine the
admissibility of evidence.

(b) Except as provided in this part, the
ALJ shall not be bound by the Federal
Rules of Evidence. However, the Al)
may apply the Federal Rules of
Evidence where appropriate, eg. to
exclude unreliable evidence,

(¢) The AL] shall exclude irrelevant
and immaterial evidence.

(d) Although relevant, evidence may
be excluded if its ,robative value is
substantially outweighed by the danger
of unfair prejudice, confusion of the
issues, or by considerations of undue
delay or needless presentation of
cumulative evidence.

() Although relevant, evidence may
be excluded if it is privileged under
Federal law.

(N Evidence concerning offers of
compromise or settlement shall be
inadmissible to the extent provided in
Rule 408 of the Federal Rules of
Evidence.

(8) The # L] shall permit the parties to
introcuce .ebuttal witnesses and
evidencr .,

(b) & | documents and other evidence
offere’ or taken for the record ghall be
0p“.. to examination by all parties,
Laless otherwise ordered by the AL)
pursuant to § 13.24.

§13.35 The record.

(a) The hearing will be recorded and
transcribed. Transcripts may be
obtained following the hearing from the
AL] at a cost not to exceed the actual
cost of duplication.

(b) The transcript of testimony,
exhibits and other evidence admitted at
the hearing, and all papers and requests
filed in the proceeding constitute the
record for the decision by the AL] and
the authority head.

(c) The record may be inspected and
copied (upon payment of a reasonable
fee) by anyone, unless otherwise
ordered by the ALJ pursuant to §13.24,

§13.38 Poat-hesring driefs.

The AL] may require the parties to file
post-hearing briefs. In any event, any
party may file a post-hearing brief. The

ALJ shall fix the time for ﬁlm? such
briefs, not to exceed 60 days from the
date the parties receive the transcript of
the hearing or, if applicable, the
stipulated record. Such briefs may be
accompanied by proposed findings of
fact and conclusions of law. The AlJ
may permit the parties to file reply
briefs.

§13.37 Initial decision,

(a) The ALJ shall issue an initial
decision based only on the record,
which shall contain findings of fact,
conclusions of law, and the amount of
any penalties and essessments imposed

(b) The findings of fact shall include &
finding on each of the following issues:

(1) Whether the claims or statements
identified in the coniplaint, or any
portions thereof, violate § 13.3: and

(2) If the person is liable for penalties
or assessments, the appropriate amount
of any such penalties or assessments
considering any mitigating or
aggrevating factors that he or she finds
in the case, such as those described ir
§13.31

(c) The AL] shall promptly serve the
initial decision on all parties within 80
days after the time for submission of
post-hearing briefs and reply briefs (if
permitted) has expired. The AL] shall at
the same time serve all parties with a
etatement describing the right of any
defendant determiner to be liable for a
civil penalty or assessment to file &
motion for reconsidera’ion with the Al
or a notice of appeal with the authority
head. If the AL fails to meet the
deadline contained in this paragraph, he
or she shall notify the parties of the
reason for the delay and shall set . new
deadline,

(d) Unless the initial decision of the
AL] is timely appealed to the authority
head, or a motion for reconsideration of
the initial decision is timely filed, the
initial decision shall constitute the fina!
decision of the authority head and shall
be final and binding on the parties 30
days after it is issued by the AL).

§ 13.38 Reconalderation of nkial deciaion.

() Except as provided in paragraph
(d) of this section, any party may file a
motion for reconsideration of the initial
decision within 20 days of receipt of the
initial decision. If service was made by
mail, receipt will be presumed to be five
days from the date of mailing in the
absence of contrary proof.

(b) Every such motion must set forth
the matters claimed to have been
erroneously decided and the nature of
the alleged errors. Such motion shall be
acconipanied by a supporting brief.
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(c) Responses (0 such motions shall be
#llowed only upon request of the AL).

(d) No party may file a motion for
reconsideration of an initial decision
that has been revised in response 10 8
previous motion for reconsideration.

(e) The AL] may dispose cf & motion
for reconsideration by denying it or by
issuing a revised initial decision

(f) If the AL) denies & motion for
reconsideration, the initial decision shall
constitute the final decison of the
authority head and shall be final and
binding on th: parties 30 days sfier the
AL) denies the motion, unless the initial
decision is timely appealed to the
authority head in accordance with
§13.39

(8) If the ALJ issues a revised initial
decision, that decision shall constitute
the finu! decision of the authority head
and shall Le fina) and binding on the
parties W davs alter it is issued, unless
itis imely appealed to the authority
head in sccordance with § 13.39.

§13.30 Appeal to authority hesd.

(8) Any defendant who hae filed a
timely answer and who is determined in
an initial deaigion to be liable for a civil
penalty or assessnient may eppeal such
cecision to the authority head by filing a
notice of appes! with the authority head
in accordance with this section.

(b)(1) A notice of appeal may be filed
etany time within 30 days after the AL)
188ues an initial decision. However, if
another party files a motion for
reconsideration under § 13.38,
consideration of the appeal shall be
slayed automatically pending resolution
of the motion for reconsideration.

(2) If a motion for reconsideration is
timely filed, a notice of appeal may be
filed within 30 days efter tae AL) denies
the motion or issues a revised initial
decision, whichever applies.

{3) The authority head may extend the
initial 30 day period for an additional 30
days if the defendant files with the
authonity head a request for an
extension within the initial 30 day
period and shows good cause.

(¢} If the defendant files & timely
notice of appeal with the authority head
and the time for filing motions for
reconsideration under § 13.38 has
expired, the AL] shall forward the
fecodrd of the proceeding to the suthority
Lead.

(d) A notice of appeal shall be
accompanied by a written brief
specifying exceptions to the initia)
decmqn and reasons supporting the
exceptions,

(e) The representative for the
Government may file & brief in
OPposition to exceptions within 30 days

of receiving the notice of appeal and
accompanying brief,

() There is no right 1o appear
versonally before the authority head

(8) There is no right to appeal any
interlocutory ruling by the AL

(h) In reviewing the initia! decision,
the authority head shall not consider
any objection that was not raised before
the AL] less a demonstration is made
of extraordinary circumstances causing
the failure to raise the objection.

() If any party demonstrates to the
sotisfaction of the authority head that
edditional evidence not presented at
each hearing is material and that there
were reasonable grounds for the failure
1o present such evidence at such
hearing. the authority head shall remand
the matter to the AL) for consideratinn
of such additional evidence

(1) The authority head may /firm,
reduce, reverse, compromise, remand, or
settle any penalty or assessment,
determined by the AL) in any initial
decision

(k) The suthority head shall pron .:ly
serve each party to the appeal with a
copy of the decision of the authority
head and a stetement describing the
right of any person determined to be
liable for & penaity or assessment to
seek judicial review.

(1) Unless & petition for review is filed
as provided in 31 U.S.C. 3805 after a
defendant has exhausted all
administrative remedies under this part
and within 80 days after the date on
which the authority head serves the
defendant with a copy of the authority
head's decision, a determination that a
defendant is liable under § 13.3 is final
and is not subject to judicial review.

§ 13.40 Susyo ordered by the Departmant
of Justice.

If at any time ‘he Attorney General or
an Assistant Attorney General
designated by the Attorney General
transmits to the authority head a written
finding that continuation of the
administrative process described in this
part with respect to a claim or statement
may adversely affect any pending or
potential criminal or civil action related
to such claim or statement, the authority
head shall stay the process immediately.
The authority head may order the
process resumed only upon receipt of
the written authorization of the Attorney
General.

§ 13.41 Stey pending apposh.

(2) An initial decision is stayed
automatically pending disposition of a
motion for reconsideration or of an
appeal to the authority head.

is available

{b) No administrative sla{ “
the

following a final decision o
authc ty head

§ 1342 Judicial review.

Section 3805 of title 31, United States
Code, authorizes judicial review by an
appropriate United States District court
¢f a final decision of the authority head
imposing pens'ties or assessments
under this part and specifies the
procedures for such review

§ 13.43 Coilection of civil penaities sng
assaLomMants.

Section 3800 and 3808(b) of title 81,
United States Code, authorize actions
for collect. . of civil penalties and
assessments imposed under this part
enu specily the procedures for such
actions.

§ 13.4¢ Right to adminisirative offset.

The amount of any penalty or
assessment which has become final, or
for which a judgment has been entered
under § 1342 or § 13.43, or any amount
agreed upon in & compromise or
settlement under § 13.46, may be
collected by administrative offset under
31 US.C. 3716, except that an
administrative offset may not be made
under this subsection against a vefund of
an overpayment of Federal taxes, then
or later owing by the United Stales to
the defendant

§13.45 Deposit In Treasury of United
States.

All amounts collected pursuan’ to this
part shail be deposited as miscellaneous
receipts in the Treasury of the United

States, except as provided in 31 US.C.
3808(g).

§ 13,40 Compromiss or sattiement.

(a) Parties may make offers of
compromise or settlement at any time.

(b) The reviewing official has the
exclusive authority to compromise or
settle a case under this part at any time
after the date on which the reviewing
official ie permitted to issue 8 complaint
and before the date on which the AL]
issues an initial decisioh.

(¢) The authority head has exclusive
autharity to compromise or gettle a case
under this part at any time after the date
on which the AL] (ssues an initial
decision, except during the pendency of
any review under § 13.42 or during the
pendency of any action to collect
penalties and assessments under
§13.43,

{d) The Attorney General has
exclusive authority to compromise or
settle a case under this part during the
pendency of any review under § 13.42 or




of any uction 1o recever penalties and
assessments under 31 U.S C. 3806

(€) The investigating official muy
recommend settlement terms 1o the
reviewing official, the authority head, or
the Attormey General, as appropriate
The reviewing officis! may recommend
settiement terms to the authority hesd,
or the Attorney General, us eppropriate

() Any compromise or ettlement
musi Lo in writing

§13.47 Limiations.

(#) The notice of hearing with respect
to & claim or statement must be served
In the manner specified in § 13.8 within
8 yeurs after the date on which such

. claim or statement is made.

(b) If the defendant fails to serve a
timely answer, service of a notice under
§ 13.10(b) shal! be deemed & notice of
hearing for purposes of this section

(c) The statute of limitatic~s may L.
extended by agreement of the parties.

Dated at Rockville, Maryland, this 19th day
of September 1090

For the Nuclear Regulatory Commission
Samuel ). Chilk,

Secrelary of the Comaussion
(FR Doc. 90-22077 Filed 9-2¢-80. 845 am|
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{
Bonde for Directord Officers,
Employees, and Agents; Form and
Amount of Bonds |

aqaeney: Office of T)j.'ifl Supervision,
Treasury. ‘

AcTion: Notice of Mmed rulemaking.

suMmaRy: The Dfficd of Thrift
Supervision (“Office") is proposiag to
amend its regulation ertaining to
fidelity bond coverage in arder to
address the disparity between the
fidelity bond insurance requirements of
Bavings associations dnd those of
commercial banks and to recognize the
limitations of product Bvailability in the
insarance bond marketplace. The Office
is proposing to substitite the
requirement that savings associations
obtain coverage undui!\tandard Form
No. 22 vith the requirement that they
obtain bond coverage ender Standard
Form No. 24. Savings associations
currently holding bonds written on
Standard Form No. 22 will be

No. 186 | Tuesday, Septembier 25. 1080

considered in comphiance with the
revised regulation.

DATES: Comments must be received on
or before October 25, 1890

ADDORESBES: Comments may be
submitted to: Director, Information
Services Division, Office of
Comumunications, 1700 C Street NW.,
Washington, DC 20652 Comments will
be ¢ vailable for public inspection at
1735 1 Street NW., Ninth Floor

FOR FURTHER INFORMATION CONTACLT:
William W. Templeton, Stafi Atlorney,
Corporate and Securities Division, (202)
800-7354, Julie L. Williams, Deputy Chief
Counsel for Sec.rities and Corporate
Structure, (202) 906-6549, Corporate and
Securities Division; Linda Matthias,
Policy Analyst, (202) 906-5747, Edward
Cherity, Jr. Policy Analyst, (202) 806~
7833, Supervision Policy, Office of Thrift
Supervision, 1700 G Street NW.,,
Washington, DC 20652

BUPPLEMENTARY INFORMATION: The
Office is proposing to amend its
regulations pertaining to fidelity bond
coverage. This action is taken in order
to address the disparity between the
fidelity bond insurance requirements of
savings associations and those of
commercial banks and in recognitian of
the limitations of product availability in
the insurance bond marketplace.

The Office recognizes tha! the
insurance bond marketplace has
undergone changes since 1068 when the
Federal Home Loan Bank Board adopted
the regulatory requirement that al}
FSLIC-insured savings associations
obtain and maintain fidelity bond
ineurance under the form known as
Standard Form No. 22. That form of
coverage has not been widely available
to the thrift industry since 1988. In its
place, fidelity bond underwriters are
offering to sevings essociations the
same form of fidelity bond coverage that
is available to commercial banks. The
bond form known as the Financia!
Institution Bond, Standard Form Ne. 24
is the form of fidelity bond maintained
by commercia! banks in accordance
with the provisiors of 12 US.C. 1828(e).2

! Section 18(e) of the Federal Deposit Insurance
Act reads as follows

The Corporatron mey require any insured
depeaiary wetiihon to provide protaction and
indemnity egamnst burglary. delsication and other
similar insursble losses Whenever any insured
depository institutian refuses to comply with such
requirement. the Carporation may contrac: far sush
protection and indemnity and add the cos! fhereof
10 the acoasement gtherwice payabie by such bank

12 LS. 182800 ] (1962). as amended by the
Financial institutions Reform Recovery end
Enforzement Act of 1280, ub L Neo 10173, § 91,
100 Stat. .80 (1689)

/ Proposed Rules

The Office notes that benks maintain
fidelity tond coverage under Standard
Form No. 24. In view of the provisions of
12 U.8.C J628(e). and because the Olfice
Sees N0 compelling reason why thrifts
should not he placed in & position of
parity with banks in this regard, the
Office proposes o amend 12 CFR
563190 to delate the requirement that
Savings associgtions must obtain
coverage under Standard Form No. 22
and to substitute the requirement tha!
savings associalions obtain bond
coverage under $tandard Form No. 24
Savings associations that currently hold
fidelity bonds writien on Standard Form
No. 22 will be deamed to comply with
the amended regulation *

While implementing the Stundard
Form No. 24 coversge requirement, the
proposed amendment removes from the
regulation the scnadule of the required
minimum amounts of coverage. In the
Office's view, the appropriate levels of
coverage are best determined by the
management of each savings
association. This position is shared hy
other bank regulatlory agencies. It is the
duty of the savings association's
management to identify, analyze and
treat the risk exposurg created by its
operations. Managemen!, working
together with a reliable insurance
professional, can analyze the need for
coverage and control the exposure to
loss by choosing the appropriate levels
of coverage and, when &ppropriate,
purchasing endorsements or riders to
the standard form that broaden the
scope of coverage. Management should
assess this Adelity loss risk bv means of
a thorough review of all aspects of the
association’s present and prospective
operations. This comprehansive review
of internal controls may also reveal the
need & take additions! pracedural sieps
in order .2 limit @ particular risk. Of
TOUMGE, ex. Mines review and analysis of
the adequacy ~f the savings
association’'s ins.-ance program is
necessary.

The umended regulation also requires
the board of directors to formally
approve the savings asso@iation's bond
coverage, 1o monitor the ongoing
operations and to assess the need for
additional coverage periodically. The
Office expects tha! this amendment,
together with regulatory bulletins to be
issued subsequently, will provide
management with clear guidanoe on the

. proper course to get for meeting the

savings association’s fidelity bond
coverage needs. Any deviations from

* Throughou! this preamble, “fidelity bond
coverage  refers tc the coverage providex enaer
Stendard Form No. M.
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MODEL REGULATIONS IMPLEMENTINC THE
PROGRAM FRAUD CIVIL REMEDIES ACT OF 1986

L Basis _and purpose.

(a) Basis. This part implements the Program PFraud Civil
Remedies Act of 1986, Pub, L. No. 99-509, §§ 6101-6104, 100
Stat., 1674 (October 21, 1986), to be codified at 31 U.8.C,
§§ 3801-3812, 31 U,S8.C. § 3809 of the statute requires each
authority head to promulgate regulations necessaryv to

implement the provisions of the statute,

(b) Purpose. This part (1) establishes administrative
procedures for imposing civil penalties and assessments
against persons who make, submit, or present, or cause to be
made, submitted, or presented, false, fictitious, or fraudu-
lent claims or written statements tc authorities or to their
agents, and (2) specifies the hearing and appeal rights of
persons subject to allegations of liability for such pen-

alties and assessments,

8 Definitions.

ALJ means an Administrative Law Judge in the authcrity
appointed pursuant to 5 U,S5.C 3 3105 or detailed to the

authority pursuant to 5 U.8.C. § 3344,

0"



(UOTE: These regulations use the term ALJ throughout
because it applies to most agencies. [ vour agency is not
subject to subchapter 1I of chapter 5 of title 5, U.S.C.,
you should include a definition for "presiding officer” (see
below) and substitute that term for “ALJ® wherever the

latter term appears in the body of these requlations, )

Authozitx means

(Name your agency if it fite one of the definitions below: ]

(a) an executive department;

(b) a military department;

(¢) an establishment (as such term ic defined in section
11(2) of the Inspector General Act of 1978) which is not an
executive department; or

(d) the United States Postal Service.

[(For HES:)

the Department of Heclth and Human Services.

Authority head meaans

(Adapt from ameng the following for your agency:)

(a) the head of your authority; or




(b) an official or employee of your authority designated,

in regulations promulgatecd by the head of the authority, to

act on behalf of the head of the authority;

[For HHS:)

the Secretary or the Under Secretarv of the Department of

Health and Human Services,

Benefits means, exce . as the context otherwise requires,
anything of value, including but not limited to anv
advantage, preference, privilege, license, permit, favorable

decision, ruling, status, or loan quarantee,

Claim means any request, demand, or submission-=-

(a) made to the authority tor property, services, or money
(including money representing grants, loans, insurance, or

benefits);

(b) made to a recipient of property, services, or monev from
the authority or to a party to a contract with the au-
thority==
(1) for property or services if the United
States~~

(i) provided such property or services;

.‘.



(i1) provided any portion of the funds for the,
purchase of such property or services; ot

(121) will reimburse such recipient or party for
the purchase of such property or services; or

(2) for the payment of money (including money repre-

senting grants, loans, insutance, nr benetits) if

the United States--

(1) pro'ided any porticn of the money requested
0. demanded; ot

(11) will reimburse such recipient or party for
any portion of the money naid on such request

or demand; or

(c) made to the authority which has the effect of decreasina
an obligation to pay or account for property. services, or

money(,]!.]

(Applicable to the Department of the Treasury:)

(except that such term does not include any claim made in
any return of tax imposed by the T"-+arna)l Revenue Code of

1954,

Complaint means the administrative complaint served by the

reviewing ofticial on the defendant under § 7.



Defendant means any person alleged in.a complaint under § 7

to be iiable for a civil penalty or assessment under § 3.

[Department means the Department of Health and Human

Services, )

Covernment means the United States Government,

Individual means a natutal person,

Initial decision means the written decision of the ALJ
required by § 10 or § 37, and includes a revised initial
decision issued following a remand or a motion for reconsid-

eration,

Investigating official means

(Name the office that fits the applicable definition below,

generally, the Inspector Ceneral of your authority:!

An individual who=--

(a)(1l) in the case cf an authority ir which an Office
of Inspector General ics established by the lnspecto:
General Act of 1978 or by any other Federal law, t:e
Inspector Guneral of that authority or an officer ot
employee of such Office designated by the Inspector

General;



(2) in the cacse of an authority in which an Office of
Inspector General 18 not established by the Inspector
General Act of 1978 or by any other Federal law, an
officer or employee of the authority designated by
the authority head to conduct investications under
§ 4 of this part; or

{3) in the case of a military department, the Inspector
GCeneral of the Department of Defense or an officer or
employee of the Office of Inspector General of thre
Department of Defense who is designated by the

Inspector General; and

(b) who, if a member of the Armed Forces of the Unitecd

States on active duty, ‘s serving in grade 0-7 or ahove or,
if a civilian employee, is serving in a position for which
the rate of basic pay is not less than the minimum rate of

basic pay for grace GS-16 under the General Schedule.

[For HHS:)

the Inspector General of the Department of Health and Human
Services or an officer or employee of the Office of the
Inspector General designated by the Inspector General and
serving in a position for which the rate of basic pay 1is not
less than the minimum rate of basic pay for arade GS-16

under the General Schedule.

-



Kpows or has rea2son to know, mesns that a person, with

respect to a claim or statement-=-

(a) has actual knowledge that the claim or statement is

false, fictitious, or fraudulent;

deliberate ignorance of the truth or falsity of

J -

statement; or

teckless disregatrd of the truth or f.isity of

statement.

Makes, wherever it appears, sh:ll include the rerms

presents, submits, and causes to be made, pre- ‘nted, or

submitted. As the context requires, making or made, shall

likewise include the corresponding forms of such terms.

Person means any individual, partnership, corporation,
association, private organization, State, political subdivi=-

sion of a State, municipality, county, district, and Indian

tribe, and includes the plural of that term.

(Presid officer means (if the authority is not subject to
the provisions of subchapter II of chapter 5 of title 5,

U.8.C.) an officer or employee of the authority who--




(a' 1is selected under chapter 233 of ¢t _le & pursuant to the

~Ompetitive examination process applicable to administrative

law judges;

2] 1s appointed by the authority head to conduct hearings

under this patt:1

(c) 18 assioned to cases in rotation so far as practicable;

(d) may not perform duties inconsistent with the duties and

tesponsibilities of a presiding officer;

(e) 1is entitled to pay prescribed by the Office of
Personnel Management independently of ratings and

recommendations made by the authority and in accordance with

chapter 51 of such title and subchapter III of chapter 53 of

such title;

(£) 1is not subject to performance appraisal pursuant to

chapter 43 of such title; and

(g) may be removed, suspended, furloughed, or reduced in

grade ox. pay only for good cause established and deteimined

l'!’he Statute provides "is appointed by the authority
head to conduct hearings under § 3803 of such title,®

referring evidently to this title, as there is no § 3803 in
title S, U,s.C,




by the Merit Systems Protection Board cn tne record after

opportunity for hearing by such Board,)

Representative means an attorney [eand if your agency elects

to permit non-attorney representatives to appear in proceed=-
ings under this pairt, you may add: "or other representative
meeting the gualifications of a non-attcrney representative
found at (and here list your agency's regulations, not
internal guidelines, for allowing non-attornev representa-
tives to appear before your agency in administrative

hearings) and designated by a party in writing,"]

Reviewing official means

(Designate an officer or employee of your authority who
meets the following criteria or define the reviewing

official as follows:)

An officer or employee of the authority--
(a) who is designated by the authority head to make the

determination required under § 5 of this part;

(b) who, if a member of the Armed Forces of the United

States on active duty, is serving in grade 0-7 or above or,
if a civilian employee, is serving in a position for which
the rate of basic pay is not less than the minimum rate of

basic pay for grade GS~16 under the General Schedule; anc



who 18-~

(1) not subject to supervision by, or required to
teport to, the investigating official; and
not employed in the crganizational unit of the

authority in which the investigating official is

amployed.

[For HHS:)

the General Counsel of the Department or his desionee who

ig=~

(1) not subject to supervision by, or required to
report to, the investigating official; and
not employed in the organizational unit of the

authority in which the investigating official 1is
employed,

Statement means any representation, certification, affirma-

tion, document, recotd, or accounting or bdokkeeping entry

nade--

(a) with respect to a claim or to obtain the approval or

payment ©f a claim (including telating to eligibility to

make a claim); or

(b) with respect to (including telating to eligibility

for)~-=-




(1) @ contract with, or a bid or proposal for a
contract with; or

(2) & grant, loan, or benefit from,
the authority, or any State, political subdivision of a
State, or other party, if the United States Government
provides any portion of the money or property under such
contract or for such grant, loan, or benefit, or if the
Government will reimburse such State, political subdivision,
or party for any portion of the money or property under such

contract ar for such grant, loan, or benefit(.)[,)

[Applicable to the Department of the Troasury:)

[except thau such term dnee not include any statement made

in any return of tax imposed by the Internal Revenue Code of

1954.)

3. Basis for civil penslties and assessments,

(a) Claims,
(1) Except as provided in (c) below, any person who makes a
claim that the person knows or has reason to know=-=-
(i) 4is false, fictitious, or fraudulent;
(i1) includes or is supported by any written
statement which asserts a material fact which is
false, fictitious, or fraudulent;
(iii) includes or is supported by any written

statement that--

-



(A) omits a material fact;
(B) 1is false, fictitious, or fraudulent as a
tesult of such omission; and
(C) 1is a statement in which the person making
such statement has a duty to include such
material lact; ot
(iv) is for payment for the provision of property or
services which the person has not provided as
claimed,
shall be subject, in addition to any other remedy that may
be prescribed by law, to a civil penalty of not more than

$§5,000 for each such claim,

(2) Each voucher, invoice, claim form, or other lndivtdual
request or demand for property, services, or money consti-

tutes a separate claim,

(3) A claim shall be considered made to an authority,
tecipient, or party when such claim is actually made to an
agent, fiscal intermediary, or other entity, including any
State or political subdivision thereof, acting for or on

behalt of such authority, recipient, or party.

(4) Each claim for property, services, or money is subject
to a civil penalty regardless of whether such property,

services, or money is actually delivered or paid.
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(5, 1If the Covernment has made any payment (including
transferred property or provided services) on & claim, a
person subject to a civil penalty under paragraph (1) shall
also be subject to an assessment of not more than twice the
amount of such claim or that portion thereof that is de-
termined to be in violation of paragraph (1), Such assess-
ment shall be in lieu of damages sustained by the Covernment

because of such claim.

(b) Statements,
(1) Except as provided in (c) below, any person who makes .
written statement that--
(i) the person knows or has reason t0o know=--
(A) asserts a material fact which is false,
fictitious, or fraudulent; or
(B) 1is false, fictitious, or fraudulent bhecause
it omits a material fact that the person
making the statement has a duty to include in
such statement; and
(11) contains or is accompanied by an express
certification or affirmation of the truthfulness
and accuracy of the contents of the statement,
shall be subject, in addition to any other remedy that may
be prescribed by law, to a civil penalty of not more than

$5,000 for each such statement.
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(2) FEach written representation, certification, or affirma=-

tion constitutes a separate statement,

(3) A statement shall be considered made to an authoritv
when such statement is actually made tc an acent, fiscal
intermediary, or other entity, including anv State or
political subdivision thereof, acting for or on behalf of

such authority,

[NOTE: Subsection (c) should be included in your agency's
requlations only if your agency administers one uf the

benefit programs listed in paragraph (c)(2) below,)

(e)(1l) 1In the case of any claim or statement made by any
individual relating to any of the bonifits listed in para-~
graph (2) received by such individual, such individual may
be held liable for penalties and assessments under this
section only if such claim or statement is made by such
individual in making application for such benefits with
respect to such individual's eligibility to receive such

benefits,

(2) Por purposes of this paragraph, the term "benefitc®

means--

{Liet those among the following, any benefits that are

administered by your authority:)



(1)

(11)

(111)
(iv)

(v)
(vi)

(vii)

(viii)

15

benefits under the food stamp program (as defined
in § 3(h) of the Food Stamp Act of 1977);
benefits under chapters 11, 13, 15, 17, and 21 of
title 38;

benefits under the Black Lung Benefits Act;

any annuity or other benefit under the Railroad
Retirement Act of 1974;

benefits under the National School Lunch Act;
benefits under any housing assistance program Zor
lower income families or elderly or handicapped
persons which is administ red by the Secretary of
Housing and Urban Development or the Secretary of
Agriculture; or

benefits under the sp;cial supplemental food
program for women, infants, and children estab-
lished under § 17 of the Child Nuttition Act of
1966; or

benefits under part A of the Energy Conservation

in Existing Buildings Act of 1976,

which are intended for the personal use of the individual

who receives the benefits or for a member of the

individual's family,

[For HHS:)

(1)

hbenefits under the supplemental security income

program under title XVI of the Social Security



(11)

(1i1)

(iv)

(v)

(vi)

(vii)
(viii)

16

Act

0ld age, survivors, and disability insurance
benefits under title II of the Social Security
Act;

benefits under title XVIII of the Social Security
Act;

aid to families with dependent children under a
State plan approved under § 402(a) of rhe Social
Security Act;

medical assistance under a State plan approved
under § 1902(a) of the Social Security Act;
benefits under title XX of the Social Security
Act:

benefits under § 336 of the Older Americans Act:
benefits under the Low-Income Home Energy

Assistance Act of 1981,

which are intended for the personal use of the individual

who receives cthe benefits or for a member of the

individual's family.

(d) No proof of specific intent to defraud is tec¢uired to

establish liability under this section.

(e) In any case in which it is determined that more than

one person is liable for making a claim or statement undet:

this section, each such person may be held liable for a

civil penalty under this section.

-



(£) 1In any case in which it is determined that more than
one person is liable for makine a claim undet this section
en which the Government has made payment (including trans-
ferred property or provided services), an assessment mayv be
inuposed against any such person or jointly and severally

against any combianation of such pecsons,

4, Investigsation.

(a) If an investigating official concludes that a cubpoena
pursuant to the authority conferred by 31 U.S8.C. § 3804(a)
18 warranted--

(1) The subpoena so issued shall notify the person to
whem it is addressed of the authority under which
the subpoena is issued and shall identify the
trecords or documents sought;

He or she may designate a person to act on his
bshalf to receive the documents sought; and

The person receiving such subpoena shall be
tequired to tender to the investigating official

or the person designated to receive the documents

a certification that the documents sought have

been produced, or that such documents are not
available and the reasons therefor, or that such
documents, suitably identified, have been withheld

based upon the assertion of an identified

privilege,




(b) 1If the investigating official concludes that an action
unéer the Program Fraud Civil Remedies Act may be warranted,
the investigating official shall submit a report containing
the findings and conclusions of such investigation to the

reviewing official,

(¢) Nothing i) this section shall preclude or limit an
inves..7ating official's discretion to refer allegations
directly to th: Department of Justice for suit under the
False Claims Act or other civil relief, or to preclude or
limit such official's discretion to defer or postpone a
report or referral to avoid interference with a criminal

investigation or prosecution,

(d) HNothing in this section modifies any responsibility cof
an investigating official to report violations of criminal

law tc the Attorney General,

By Review by the reviewing official.

(a) 1f, based on the report of the investicating official

under § 4(b), the reviewing official determines that there

is adequate evidence to believe that a person is liable
under § 3 of this part, the reviewing official shall
~ransmit to the Attorney General a written notice of the

tevievwina official's intention to issue a complaint under

§ 7.
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(b) Such notice shall include--

(1)

(3)

(4)

(%)

(6)

A statement of the reviewing official's reasons
for issuing a complaint;

h statement specifying the evidence that supports
the allegations of liability;

A description of the claims or statements upon
which the allegations of liability are based;

An estimate of the amount of money or the

value of property, services, or other benefits

requested or demanded in violation of § 3 of this

part;

A statement of any exculpatory or mitigating
circumstances that may relate to the claims or
statements known by the reviewing official or the
investigating official; and

A statement that there is a reasonable

prospect of collecting an appropriate amount of
penalties and assessments, Such a statement may
be based upon information then known or an absence
of any information indicating that the person may

be unable to pay such an amount.

6. Prerequisites for issuinc a complaint,

(a) The reviewing official may issue a complaint under & °

only if--
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(1) 7The Department of Justice approves the issuance of
a complaint in a written statement described 1n 31
v.8.C, § 3803(b)(1), and

(2) In the case cf allegations of liability under
§ 3(a) with tespect to a claim, the reviewing
official determines that, with respecc to such
claim or a group of related claims submitted at
the same time such claim is submitted (ae defined
in (b)), the amount of money or the value of
property or services demanded or requested in

violation of § 3(a) does not ex.e=d $150,000,.

(b) For the purposes of this certion, a related group of
claims submitted at the same time shall include only those
claims arising from the same transaction (e.g., grant, loan,
application, or contract) that are submitted simultaneously

&¢s part of a single request, demand, or submission.

(c) MNothing in this section shall be construed to limit the
reviewing official's authority to join in a single complaint
against a person claims that are unrelated or were not

submitted simultaneously, regardless of the amount of monev

or the value of property or services demanded or request*ec,

¢ 3 Complaint.

(a) On or after the date the Despartment of Justice approves

the issuance of a complaint in accordance with 31 U.S.C.



§ 3803(b)(1), the teviewing official may serve a complaint

on the defendant, as provided in § 8.

(b) The complaint shall state--

(1)

(2)

(3)

(4)

The allegations of liability against the
defendant, including the statutory basis for
liability, an identification of the claims or

statements that are the basis for the allaged

liapility, and the reasons why liability allecedly

arises from such claims or statements;

The maximum amount of penalties and assessments
for which the defendant may be held liable;
Instructions for filing an answer o reques: a
hearing, including a specific siatement of the
defendant's right to request a heariny oy filir,
an answer and to be represented dv a
representative; and

That failure to file an answer within 30 days of
service of the complaint will result in the
imposition of the maximum amount of penalties and

assessments without right to appeal,

(¢! At the same time the reviewing official serves the

complaint, he or she shall serve the defendant with a copv

of these requlations.

o‘.
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8. Service of complaint,

(a) Service of a complaint must be made by certified ot
registered mail or by celivery in any manner authorized by

Fule 4(d) of the Federal Rules of Civil Procedure,

(b) Proof of service. stating the name and address of the
person on whom the complaint was served, and the manner and
date of service, may be made by--
(1) hffidavit of the individual making service;
(2) An acknowledged United States Postal Service
return receipt card; ot
(3) Written acknowledament of the defendant or his

representative,

9.  Answer,

(a) The defendant may request a hearing by filing an answer
with the reviewing official within 30 days of service of the
complaint. An answer shall be deemed to be a re ..sc for

hearing.

(b) In the answer, the defendant--
(1) Shall admit or deny each of the allecations of
+ liability made in the complaint;
(2) Shall state any defense on which the defendant

intends to rely;



May state any reasons why the defendant contends
that the pena'ties and assessments should be less
than the statutory maximum; and

Shall state the name, address, and telephone
number of the person authorized by the defendant

to act as defendant's representative, if any,

10, Detaul* upon failure to file an answer,

(a) If the defendant does not file an answer within the
time prescribed in § 9(s8), the reviewing official may tefer

the complaint to the ALJ.

(b) Upon the referral of the complaint, the ALJ shall
promptly serve on defendant in the mannet prescribed in § §,

& notice that an initial decision will be issued under this

gsection,

(¢) 1If the defendant feils to anewer, the ALJ shall assume
the fasts alleged in the complaint to be true and, 1f such

facts establish liability under § 3, the ALJ shall issue an

initial decision imposing the maximum amount of penalties

and assessments allowed under the statute,

(d) Except as otherwise provided in this section, bv
failing to file a timely answer, the defendant waives any
right to further review of the penalties and assessments

imposed unde: (), and the initial decision shall become
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final and binding upon the parties 0 days after it is

issued,

(e) 1I1f, before such an initjal decision hecomes final, the
defendant filee a motion with the ALJ seeking to reonen on
the grounds that extracrdinatry citcumstances prevented the
defendant from filing an answer, the initisl decisionr rhrall

be stayed pending the ALJ's decision on the motion,

(£) 1f, on such motion, the defendant can Aemonstrate
extraordinary circumstances excusing the failure to file a°
timely answer, the ALJ shall withdraw the initial decision
in (¢), if such a decision has been issued, and shall grant

the defendant an opportunity to answer the complaint,

(g) A decision of the ALJ denying a cdefendant's motion
under paragraph (e) is not subject to reconsideration unde:

§ 38,

(h) The defendant may appeal to the authority head the
decision dinyinq a motion to reopen by filing a notice of
appeal with th+ authority head within 15 days after the ALJ
denies the motion, The timely filing of a notice of appeal
shall stay the initial decision until the authority head

decides the issue,



(4) 1f the defencdant files a timely notice of appeal with
the authority head, the ALJ shall forwatd the record of the

prtoceeding to the authority head,

(9) The authority head shall decide expeditiously whethe:
extraordinary circumstances excuse the defendant's failute
to file a timely answer hased solely on the record before

the ALJ.

(k) If the authority head decides that extraotrdinary
citcumstances excused the defencdant's failute to file a
timely answer, K the authority head shall remand the case to
the ALJ with instructions to gtant the defendanrt an

opportunity to answer,

‘1) If the authority head decides that the defendant's
failure to file a timely answer is not excused, the
authority head shall reinstate the initial decision of the
ALJ, which ghall become final and binding upon the parties

30 days after the authority head issues such decision,

o b B Rg;g;;.; of complaint and answer to the ALJ,

Upon receipt of an answer, the reviewing official shall fi'e

the complaint and answer with the ALJ.



12, Notice of heating.

(8) When the AL receives the complaint and answe:r, the ALJ
shall promptly serve a notice of hearing upon the deferdant

in the mann~t prescribed by § 6. At the same time, the ALJ

fhull send a copy of _uch notice to the representative for

the Government,

nc*ice shall include~~

The tenlative time wnd place, and the nature of
the hearing;

The legal authoricy and % {ediction unéer which '
the heating is to be helg;

The matters of fact and law to be asserted;

A description of the procedures for the conduct of
the hearing;

The name, address, and telephone number of the
tepresentative of the Government and of the
defendant, if any; and

(6) Such other matters as the ALJ deems appropriate,

R 18 Pattiét to the hearing,

(a) The patties to che hearing shall be the defendant anc

the authority.

(b) Pursuant to 31 U.S.C. § 3730(c)(5), a private plaintit.
under the False Claims Act may participate in these proceed-

ings to the extent authorized by the provisions of that Ac
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14, Separation of functions,

(a) The investigatina official, the revieving officia’. and
any employee or agent of the authority who takes part in
investigating, preparing, or presenting a particular case
may not, in such case or a factually related case~~
(1) Perticipate in the hearing 2& the ALJ;
(&) Parrticipate cr advise in the initial decision ot
the review of the initial decision by the
authority head, except as a witness or a
tepresentative in public proceedings; ot
(3) Make the collection of penalties and assessments °

under 31 U,8.C, § 380¢,

(b) The ALJ shall not be responsible to, or subject to the
supervision or direction of the investigating official ot

the reviewing official.

(e) Except as provided in (a), the representative for the
Government may be employed anywhere in the authority,
including in the offices of either the investigating

otficial or the reviewing official,

15, Ex parte contacts,

No ratty or person (except employees of the ALJ's office)
shal' communicate in any way with the ALJ on anv matter at
iserue in a case, unless on notice and opportunity for all

partier to particapate., This provision does nnt prohibit a



b |

éb
person or party from inquirine about the Status of a case ¢t

asking routine questions concerning acministrative functions

Or procedures,

16, Disgualification of tevieving official ot ALJ.,

(a) A teviewing official ot ALJ in a particular case may

cisqualify himself or herself at any time.

(b) A Party may file with the ALJ a motion for
disqualification of & teviewing official or an ALJ. Such
motion shall be &ccompanied by an affidavit alleging

petsonal bias or othetr reason for dilqualificatinn.

(e} Such motion and affidavit shall be filed promptly upor

the party's diecovery of teasons requiring dtaqualtticatinn.

Ot 8Such objections shall be deamed waived.

(d) Such affijdavit shall tate specific facts that support
the party's belief that personal bias Or other reason for
disqualification eXists and the time and circumstances of
the party's discovery of such facts. It shall be

accompanied by a certificate of the Lepresentativ2 of record

that it is made in good faith.

(@) Upon the filing of such a Totion and affidavit, the ALY

shall proceed no further in the case until he or she




tesolves the matter of disqualification in accordance with

patagraph (f),

17.

If the ALJ determines that a reviewing official is
diequalified, the ALJ shall dismiss the complaint
without prejudice.

If the ALJ disqualifies himself or herself, the case
shall be resssigned promptly to ancther ALJ,

If the ALJ denies a motion to disqualify, the
authority head mey determine the matter only as patt
of his or her review of the initial decision upon

appeal, {f any,.

Rights of patties.

Except as otherwise limited by this part, ell pazties may--

(a)

Be accompanied, represented, and advised by a

representative;

Participate in any conference held by the ALJ:

fonduct discovery;

Agree to stipulations of fact or law, which shall be

made part of the record:

Present evidence relevant to the issues at the hearina;
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(£) Present and Cross-examine witnesses;

(g) Present oral wrouments at the hearing as permitted by

the ALJ; and

(h) Submit writter briefs anc ptoposed findings of fact and

conclusions of law after the hearing,

18. Authority of the ALY,

(a) The ALJ shall conduct & fair and impartial hearing,

avoid delay, maintain order, ancd assute that a record of the

proceeding is made.

(b) The ALJ has the authority to==

(1)

(2)

(3)

(4)

(5).

(6)
(7)

Set and change the date, time, and place of the
hearing upon reasonable notice to the parties;
Continue or recess the hearing in whole or in part
for a reasonable period of time;

Hold conferences to identify or simplify the
issues, or to consider other natters thac¢ may aid
in the expeditious disposition of the proceedina;
Administer oaths and affirmations;

Issue subpoenas tequiring the attendance of
witnesses and the production of documents at
depositions or at hearings;

Rule on mections and other procudural matters;

Regulate the scope and timing of discovery;



(8)
(9)
(1L)

(11,

(12)

(13)

(14)

(¢) The

validity

3

Regulate the course of the heatring and the conduct
of representatives and parties;

Examine witnesses;

Receive, rule on, exclude, or limit ¢vidence;
Upon motion of a party, take officia’ notice of
facte;

Upon motion of a party, decide cases, in whole ot
in part, by summary judgment where there is ne
disputed issue of material fact;

Conduct any conference, argument, or hearing on
motions in person or by telephone; and

Exercise such other authority as is necessarv to
carry out the responsibilities of the ALU under

this part,

ALJ doewy not have the authority to decide uprn the

of Federal statutes ot regulations,

19, Prehearing con ences,

(a) The ALJ may schedule prehearing confsrences as appro-

priate,

(b) Upon the rotion of any party, the ALJ shall schedule at

least une prehearing conference at a reasonable time in

advance of the hearing.



(¢) The AL may use ptehearing conferences to discuss the

following:

(1)

(2)

(3)

4)

(%)

(6)
(7)

(8)
(9)
(10)

Simplification of the issues;

The necessity or desirability of amendments to the
pleadings, including the need for a motre definite
statement;

Stipulations, aémissions of fact or as to the
contents and authenticity of documents;

Whether the parties can agree to submission of the
case on a stipulated record;

Whether a party chooses to waive appearance at an
otal hearing and to submit only documentary
evidence (subject to the objection of other
parties) and written argument;

Limitation of the number of vitnesses;

Scheduling dates for the exchange of witress lists
and of proposed exhibits;

Discovery;

The time and place for the hearing; and

Such other matters as may tend to expedite the

fair and just disposition of the proceedings,

~(d) The ALJ may issue an order containing all matters

agreed upon by the parties or ordered by the ALJ at a

prehearing conference,



20, sclosut documencs,

(a) Upon written recuest to the teviewing official, the
defendant may teview any relevant and material documents,
transcripts, records, and other materials thrat relate to the
allegationg set out in the compiaint and upon which the
findings and conclusions of the investigating official urcer
§ 4(b) are based unless such documents are subject to a
ptivilege under Federal law, Upon payment of fees for
duplication, the defendant may obtain copies of such docu-

me-ts,

(b) Upon wiitten request to the reviewing official, the
defendant also may obtain a copy of all exculpatory informa-
tion in the possesgion of the rev ewing official or inves-
tigating official relating to the allegations in the
complaint, even {f it is contained in a document that would
otherwise be privileged., If the document would otherwise be
privilyi,ed, only that portion containing exculpatory infor-

mation must be disclosed,

(¢) The nbtico sent to the Attorney General from the
tevieving official as described in § 5 18 not discoverable

under any circumstances.

(d) The defendant may file a motion to compel disclosure of

the documents subject to the provisions of this section,
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Such a2 motion may only be filed with the ALJ following tre

filing of an answer pursuant to § 9.

21. Discovery.

(a) The following types cf discovery are authorinzed:

(1) Requests for production of documents for
inspection and copying:;

(2) Requests for admissions of the authenticity of any
relevant document or of the truth »of any relevant
fact;

(3) Written interrogatories; and

(4) Depositions,

(b) For the purpose of this section and §§ 22 and 23, the
term *documents® includes information, documents, reports,
ansvers, records, accounts, papers, and other data and
documentarv evidence, Nothing contained herein shall be

interpreted to require the creation of a document.

(¢) Unless mutually agreed to by the patrties, discnvery is
available 6nly as otdered by the ALJ., The ALJ shall

regulate the timing of discovery,

(d) Motions for discovery.

(1) A party seeking discovery may file a motion with
the ALJ, Such a motion shall be accompanied by a

copy of the requested diescovery, or in the case of



(e)

(3)

(4)

(5)

1

depositions, & summary of the scope of the
prtoposed deposition.

Within ten days of service, a party ray file an
opposition to the motion and/or a motion for
protective order as provided in § 24.

The ALJ may grant a motion for discovery only if
he finds that the discovery sought -~

(1) 18 necessary for the expeditious, fair, and

teasonable consideration of the issues;

(11) 1Is not unduly costly or burdensome;
(1i1) Will not unduly delay the proceeding; and

(iv) Does not seex privileged information,

The burden of showing that discovery should be
allowed is on the party seeking discovery,
The ALJ may grant discovery subject to a

protective order under § 24.

D!EOI*E;QN .

(1)

(2)

If a motion for deposition is granted, the ALY
shall issue a eubpoena for the deponent, which may
icqutxo the deponent to produce documents, Tle

subpoena shall specify the time and place at which

- the deposition will be held.

The party seeking to depose thall serve the

subpoena in the mannet prescribed in § O,
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(3) The deponent may file with the ALJ a motior to
guash the subpoena or a motion for a protective
order within ten days of service,

(4) The party seeking to depnse shall provide for the
taking of a verbatim cranscript of the deposition,
which it shall make available to all other parties

for inspection and copying,

(£) Each party shall bear 1ts own costs of discovery.

22. Exchange of witn t ements and exhibits,
(a) At least 15 days before the hearing or at such otler
time as may be ordered by the ALJ, the patties shall
exchange witness lists, copies of prior statements of
ptoposed witnessee, and copies of prcposed hearing exhibits,
including copies of any written statem~nts that the partv
intends to cffer in lieu of live testimony in accordance
with § 33(b). At the time the above documents a:re
exchanged, any party that intends to rely on the tranecript
of deposition testimony in lieu of live tertimony at the
hearing, if permitted by the ALJ, shall provide each party
with a copy of the specific paves of the transcript it

intends to intinduce into evidence.

(b) If a party object-, the ALJ shall not admit into
evidence the testimony of any witness whose name does not

Jppear on the witnexs list or any exhibit not provided to

-
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the opposing patty as provided Above unless the ALJ fincs
good cause for the failure or that there is ro prejudice to

the objecting party,

(€) Unless another party objects within the time set by the
ALJ, documonts exchanged in accordance with patagraph (a)
shall be deemed to be authentic for the purpose of admig-

8ibility at the hearing,

3. n n At he ng.
(a) A party vishing to procure the appearance and testimony
of any individual at the hearing may request that the ALY

i8sue a subpoena.

(b) A subpoena tequiring the attendance and testimony of an
individual may also require the individual to produce

documents at the hearing.

(e) A party seeking a subpoena shall file a written request
therefor not less thar 1§ days before the date fixed for the
hearing unless otherwise allowed by the AL for gcod cause
shown, Such request shall specify any documents to be
produced and shall designate the w.tnesses and describe the
address and location thereof with sufficient particularitv

to permit such witnesses to be found,
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(d) The subpoena shall specify the time and place at which
the witness is to appear and any documents the witness is to

precduce,

(e) The party seeking .he subpoena shall serve it in the
manner prescribed in & 8, A subpoena on a party or upen an
individual under the control of a patty may be served by

firet class mail,

(£) A party or the individual to whom the subpoena is
directed may file with the ALJ a motion to quash the
subpoen. within ten days after seiLvice or on or before the
time specified in the subpoena for compliance if it is less

than ten daye after service,

24, otective order.

(a) A party or a proespective witness or deponent may file a
motion for a protective order with respect to discovery
sought by an opposing party or with respect to the hearing,

seeking (o limit the availability or disclosure of evidence.

(b) In issuing a protective order, the ALJ may make any
order which justice reguires to protect a party or petson
from annoyance, embarrassment, oppression, or undue burden
€¢r expense, including one or more of the following:

(1) That the discovery not be had;



(3)

(4)

(5)

(6)

(7)

(8)

(2)

25. Pees.
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That the discovery may be had only on specified

terms and conditions, including a designation of
;ime or place;

That the discovery may be had only thtough a

method of discovery other than that requested;

That certain matters not be inquirea into, or that

the scope of discovery be limited to certain

matters;

That discovery be conducted with no one present

except persons designated by the ALJ;

That the contents of discovery or evidence be

sealed;

That a deposition after being sealed be opened

only by order of the ALJ;

That a trade secret or other confidentiai

tesearch, development, commercial information, or

facts pertaining to any criminal investigation,

proceeding, or other administrative investigation

not be disclosed or be disclosed only in a des-

ignated way; or

That the parties simultaneously file specified

documents or information enclosed in sealed

- envelopes to be opened as directed by the ALJ.

The party requesting a subpoena shall pay the cost of the

fees and mileage of any witness subpoenaed in the amounts
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that would be payable to & witness in a proceeding in Uniged
States District Court, A check for witness fees and mileage
shall accompany the subpoena when served, except that when a
subpoena is issued on behalf of the suthority, a check {ot

witness fees and mileage need not accompany the subpoena,

26, Form, filing and service of papeis.
(a; Form.

(1) Documents filed with the ALJ shall include an
original and two copies,

(2) Every pleading and paper filed ir the proceeding’
shall contain a caption setting forth the title of
the action, the case number assigned by the ALJ,
and a designation of the paper (e.g., motion to
quash subpoera).

(3) Every pleading and paper shall be siened by, and
shall contain the address and telephone number of
the party or the person on whose behalf the paper
was filed, or his or her representative.

(4) Papers are considered filed when they are majled,
bltc of mailing may be established by a certifi-
cate from the party or its representative or by

- proof that the document was sent by certified oy

tregistered mail.

(b) Service. A party {iling a document with the ALJ shall,

at the time of filing, serve a copy of such document on
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every other party., Service upon any party of any document
other than the complaint or notice of hearing chall be made
by delivering or mailing a copy to the party's last known
address, When a patty is 1epresented by a reptesentative,
service shall be made upon such representative in lieu of

the actual party.

(¢) Proof of service, A certificate of the individual

serving the document by petsonal delivery ci: by mail,
setting forth the manner of service, shall be ptoof of

service.

- m a n .

(a) In computing any period of time under this part or in
an order issued thereunder, the time begins with the day
following the act, event, or default, and includes the lact
day of the period, unless it is a Saturday, Sunday, or legal
holiday observed by the Federal government, in which event

it includes the next business day.

(b) When the period of time allowed is less than seven
days, intermediate Saturdays, Sundays, and legal holidays
observed by the Federal government shall be excluded from

the computation,

b 4



(¢) Where a documeng has been served or issued by mail, ar
acdditional five days will be acdded to t e time permitted for

any resporse,

o8 rMotions.,

(a) Any application to the ALJ for an otéder or tuling shall
be by motion, Motions shall state the telief sought, the
authority relied upon, and the facts alleged, and shall be

filed with the ALJ and served on all other parties,

(b) Except for motions made duting a prehearing conference
Or at the hearing, all motions shall be in writing, The ALY

may require that oral notions be reduced to writing,

(c) Within 15 days after a vritten motion is served, or
fuch other time as may be fixed by the ALJ, env party may

file a response to such motion,

(d) The ALJ may not grant a written motion before the time
for filing responses therete has expited, except upon
consent of the parties or following a hearine on the motion,
but may overtule or deny such motien vithout awaiting a

response.

() The ALJ shall make » teascnable effort to dispose of
all outstanding motions pPrior to the beginning of the

rearing,



<9, Sanctions,

(8) The ALJ may sanction a person, including any party ot
tepresentative for--
(L) Failing to comply with an otder, tule, ot
procedure governing the proceeding;
(2) Failing to prosecute or defend an action; or
(3) Engaging in other misconduct that interferes with
the speedy, orderly, ot faitr conduct of the

hearing,

(b) Any such sanction, .ncluding but not limited to those °
listed in paragraphs (¢), (d), and (e), shall reasonably
telate to the severity and nature of the failure or miscor=

duct .

(¢) When a party fails to cemply with an order, including
an order for taking a deposition, the prtoduction of evidence
within the party's control, or a tequest for admission, the
ALJ may--

(1) Draw an inference in favor of the requestine varty
with regard to the information sougy*;

(2) 1In the case of requests for admission, deem each
matter of which an admission is requested to be
admitted;

(3) Prohibit the party failing to comply with such

order from introducing evidence concerning, ot
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otherwise telying upon testimony relating to the
information sought; and

(4) 3trike any part of the pPleadings or other sub-
missions of the parcy failing to comply with sueh

request,

‘d) If a party fails to prosecute oi defend an action unde:
this part commenced by service of a notice of hear.ng, the
ALJ may dismiss the action or me, issue an initial decision

imposing penalties and assessments,

(@) The ALJ may refuse to consider any motion, request,
tésponse, brief or other document which is not f.led in a

timely fashion,

30. The hearing anc burden of proof.

(a) The ALJ shall conduct a hearing on the record in order
to determine whether the defendant is liable for a eivil
penalty or assessment under § 3 and, if so, the appropriate
amount of any such civil penalty or assessment considering

any aqgtovitinq or miticating factors.

(b) The authority shall prove defendant's liability anc any

&ggravating factors by a preponderance of tha evidence.

(¢) The defendant shall prove any affirmative defenses anc

any mitigating factors by a preponderance of the evidence,

-



The hearing shal) be open to the public unless other-

ordered by the ALJ for gcod cavse shown,

31, Determining the amount of penalties and assessments,

(a) In determining an appropriate amourt of civil penalties
anc assessmente, the ALJ and the authority head, upon
appeal, should evaluate any cigcumstances that mitigate o
aggravate the v olation and should articulate in theit
opinions the rsasons that support the penalties and assesc-
Ments they impose. Because of the intangible costs of
fraud, the exXpense of investigating such conducet, and the
need to deter others who mivhy be similarly tampted,

otdinarily double damages and a significant civi) penalty

should be imposed.

(b) Althouygh not exhaustive, the following factors are
among those that may influence the ALJ and the authority
head in determining the amount of penalties and agsessments
to impose with respect to the misconduct (1.e., the false,

fictitious, or fraudulent claims or statements) charced in

the complaint:

(1) The number of false, fictitious, or fraudulent
claims or statements;
The time period over which such claims ot
statements were made;
The deqgree of the dofendant's culpability

tespect to the misconduct;




(4)

(%)

(6)

(7)

(8)

(9)

(10)

(11)

(12)

46

The amount of money ot the value of the propetty,
services, or benefit falsely claimed;

The value of the Government's actual loss as a
tesult of the misconduct, including foreseeable
consequential damages and the costs cf
investigation;

The relationship of the amount imposed as civil
penalties to the amount of the Covernment's loss;
The potential or actual impact of the misconduct
upon natioral defense, public health or safety, o:
public confidence in the management of Government
prtograms and operations, including particularly
the impact on the intended beneficiaries of such
programs;

Whether the defendant has engaged in a pattern of
the same or similar misconduct;

Whether the defendant attempted to conceal the
misconduct;

The degree to which the defendant ‘has involved
others in the misconduct ot in concealing it;
Where the mis~onduct of employ2es or agents is
imputed to the defendant, the extent to which the
defendant's practices fostered or attempted to
preclude such misconduct;

Whether the defendant cooperated in or obstructed

an investigation of the misconduct;
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(13) Whether the defencant assisted in identifving and
Ptosecuting othey wiongdoers;

(14) 1he complexity of the Program or transaction, and
the degree of the defendant's sophistication with
tespect to it, including the extent of the
defendant's Prior participation in the proararm ¢,
in similar transactions;

(15) Whether th defendant has been found, in any
criminal, civil, or administrative prtoceeding to
have engaged in similar misconduct or to have
dealt dishonestly with the Government of the
United States or of a State, directly or indirect-
ly: and

(16) The need to deter the defendant and others from

engaging in the same ot similar misconduct,

(e) Nothing in this section shall be construed to limit the
ALJ or the authority head from considering any other factore
that in any given case may mitigate or aggravate the offensce

for which penalties and asressments are imposed,

32, gocg;;gn of hoaring.

(a) The hearing may be held--
(1) In any judicial district of the United States in
which the defendant resides or transacts
business;

(2) In any Judicial district of the United States in
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vhich the claim or staterent in issue wags made; or
(3) In such other place as rmay be agreed upon by the

defendant and the ALJ.

(b) Fach party shall have the opportunity to present

argument with respect to the location of the hearing.

(¢) The hearing shall be held at the place and at the time

otdered by the ALJ,

33, Witnesses.

(a) Except as provided in paragraph (b), testimony at the
hearina shall be given orally bv witnesses under oath or

affirmation,

(b) At the discretion of the ALJ, testimony may be admittecd
in the form of a written statement or depesition, Any such
written statement must be provided to all other parties
along with the last known address of such witness, in a
manner which allows sufficient time for other parties to
subpoena such witness for cross-examination at the hearing,
Prior writter statements of witnesses proposed to testify ot
the hearing and deposition transcripte shall be exchanged as

ptovided in § 22(a).

(¢) The ALJ shall exercise :reasonable control over the nm ce

and order of interrogating witnesses and presenrting evidence

o
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80 as to (1) make the interrocation and ptesentatior effec~-
tive for the ascertainment of the truth, (2) avoid needless
consumption of time, and (3) protect witnesses from harass-

m 9t ot undue embarrassment.

(d) The ALJ shall permit the parties to conduct such cross=-
examination as may be required for a full and true

disclosure of the facts,

(@) At the discretion of the ALJ, & witness may be cross-
examined on matters relevant to the proceeding without
tegard to the scope of his or her direct examination, To
the extent permitted by the ALJ, ctoss-examination on
matters outside the scope of direct examination shall be
conducted in the manner of direct examination and may
prtoceed by leading guestions only if the witnecs is a
hostile witness, an adverse party, or a witness identified

with an adverse party,

(£) Upon motion of any party, the ALJ shall order witnesses
excluded 16 that they cannot hear the testimony of other
witnesses. This rule does not authorize exclusion of--
(1Y A party who is an individual;
(2) In the case of a party that is not an individual,
an officer or employee of the party designated bv
the party's representative; ot

(3) An individual whose presence is shown by a patty

o



to be essential to the presentition of its case,
including an individual employed by the Government
engaged in assisting the repiresentative for the

GCovernment,

34, BEv nce,
(a) The ALJ shall deteimine the admiesibility of evidence,

(b) Except as provided hetein, the ALJ shall not be bound
by the Federal Rules of Evidence., However, the ALJ may
apply the Federal Rules of Evidence where adpropriate, e.g.,

to exclude unreliable evidence.

(¢) The ALJ shall exclude irrelevant and immateria)

evidence,

(d) Although relevant, evidence may be excluded {f its
piobative value is substantially outweighed by the danger of
unfair prejudice, confusion of Lhe issues, or by consid~
erations of undue delay or needless presentation of cumulea-

tive ovidchco.

(e) Although relevant, evidence may be excluded {if it i1s

privileged under Federal law.



(€) Evidmance concerning offere of compromise or settlement
shall oe inadmissible to the extent provided in R..e 408 of

the Federal Rules of Evidence,

(g) The ALJ shall permit the parties to introduce rebuttal

witnesses and evidence,

(h) All documents and other evidence offered or taken fog
the record shall be open to evamination by all parties,

unless otherwiee ovdered by the ALJ pursuant to § 24,

35. The record.
(a) The hearing will be recorded and transcribed. Tran=-
scripts may be cbtained following the hearing from the ALJ

at a cost not tc exceed the actual cost of duplication.

(b) The transcript of testimony, exhibits and otherx
evidence admitted at tie hearing, and all papetrs and
tequests filea in the proceeding constitute the record for

the decisido~ by the ALJ and the authority head.

(¢) The record may be inspecte2 nd copied (upon pavment of

a reasonagble fee) by anyone, unless othervise ordered by the

ALJ putsuant to § 24.




36, Post-her - y briefs,

The ALJ may ruquire the parties to file post-hearing briefs,
in any event, any party may file a post-hearing brief. The
ALJ shall fix the time for filing such briefs, not to exceed
60 days from the date the parties receive the transcript of
the hearing or, if applicable, the stipulated record. Such

briefs may be accompanied by proposed findings of fact ané

conclusions of law, The ALJ may permit the parties to file

teply briefs.

374 Initial decision.

(a) The ALJ shall issve an initial decision basad only on
the record, which shall contain Jindings of fact,
conclusions of law, and :be amount of any pe:'"'*,es and

assessmer*: imposed,

(b) The findings of fast shall include a finding or each of
the following issues:
(1) Whether the claims or statements identified in the
complaint, or any portions thereof, violate § 3;
(2) 1f the person is liable for penalties or
‘assessments, the appropriate amount of any such
- perialties or asssessments conside’ing any mitigat=-
ing or aggravating factors that he or sh~ finds in

the case, such as those described in § 31,



(¢) The ALJ shall promptly setve the initial decision on
all parties within 90 days after the time tor submission of
post-hearing brief{s and reply briefs (if permitted) has
expited, The ALJ shall at the same time serve all
defendants with a statement describing the right of -~ny
defendant determined to be liabhle for a civil penalty or
assessment to file a motion for reconsideration with the AL
or & notice of appeal with the authority head., If the ALJ
fails to meet the deadline contained in thie paragraph, he
or she shall notify the parties of the reason for the delay

and shall set a new deadline.

fd) Unless the initial decision of the ALJ is timr'y
appealed to the authority head, or a motion for reconsid-
eration of the initial decision is timely fiied, the initial
decision shall constitute the final decision of the
authority head and shall be final and binding on the parties

30 days after it is issued by the ALJ,

38, Reconsideration of initial decision.

(a) Excopi as provided in paragraph (d), any party may file
a motion for reconsid-rration of the initial decision withir
20 days ‘of receipt of the initial decision., If service was
made by mail, receipt will he presumed to be five days fiom

the date of mailing in the absence of contrarv proof.



(') Every such motion must set forth the matters claimed to
have Leen erronecusly decided and the nature of the alleced

eriors, Such motion shall be Accompanied by a supportin~

brief,

(¢) Responses to such motions shall be allowed onlv upon

request of the ALJ.

(d) No party may file a motion for teconsiJeration of an
initial decision that has been revised in response to a

Previous motion for teconsideration,

(e) The ALT? may dispose of a motion for reconsideraticn by

denying it or by issuing a revised initial decision.

(£) When a motion for reconsideration is made, the time
Periods for appeal to the authority head contained in § 38,
and for finality of the initial decision in § 36(¢), shall
begin on the date the ALJ issues the denial of the motion

for reconsideration Or a revised initial decision, as

appzopriaté.

39. Appa:l to authority head.

(a) Any defendant who has filed 2 (imely answer and who ie
deteimined in an initial decision to be liable for a civil

penalty oL asscssment may appeal such decision to the




authority head by filing a notice of appeal with the author-

ity head in accordance with this section,

o notice of appeal mav be filed until the time
period for filing 2 motion for reconsideration
under § 38 has expired,

I1f a motion for reconsideration is timely filed, a
notice of appeal must be fiied within 30 days
after the ALJ denies the motion or issues a
revised initial decision, whichever applies,

If no motion for reconsideration is» _.mely filed,
& notice of appeal must be filed within 3" davys
after the ALJ issues the initial decision,

The authority head may extend the initial 30 day
period for an additional 30 days if the defendant
files with the authority head a request for an

extension within the initial 30 day meriod and

shows gond cause.

(e) If the defendant files & timely notice of appeal with

the authority head, the ALJ shall forward the record of the

proceeding to the authority head.

(d) A notice of appeal shall be accompanied by a writter
biief spe 'ifyire exreptions to the initial decision and

reasons supporting the excaptions,




(@) The representative for the Covernment ray file a brief
in opposition to excepcions within 20 days of teceiving the

notice of appeal and accompanying brief,

(f) There is no tight to appear personally before the

authority head,

(g) There is no tight to appeal any interlocutorv ruling by
the ALJ.

(h) In reviewing the init al decision, the authority hesd’
shall not consider any objection that was not raised before

the ALJ unless a demonstration i8s made of extraordinarv

circumstances causing the failure to raise the objection,

(1) If any party demonstrates to the satisfaction of the
authority head that additional evidence not presented at
such hearing is material and that there were reasonable
grounds for the failure to present such evidence at such
hearing, the authority head shall remand the matter to the

ALJ fecr coﬁaideration ‘ch additional evidence,

(3) The authority head may affirm, reduce, reverse, compro-
mise, remand, or settle any penalty or assessment,

determii.vd by the ALJ in any initial decision,.




(k) The authority head ehall promptly serve each party to
the appeal with a copy of the decision of the authoriey

head. At the same time the authoritv head shall serve the
cefendant with a statement describing the defendant's right

to seek judicial review.

(1) Unless a petition for review is filed ae provided in 31
Uc.S.C. § 3805 after a defendant has exhausted all
administrative remedies under this part and within 60 cays
after the date on which the authority head serves the
defendant with a copy of the authority head's decision, a
determination that a cefercant is liable under § 3 is final

and is not subject to judicial review,

40, Stays ordered by the Department of Justice.

If at any time the Attorney General or an Assistant Attorney
General designated by the Attorney General transmits to the
authority head a written finding that continuation of the
administrative process described in this part with respect

to a claim or statement mav adversely affect any pending or

poteantial étiminal Ot civil action related to such claim or

statement, the authority head shall stay the process immedj-
ately. The authority head may order the Process resumed

only upon teceipt of the written authorization of the

Attorney General.




41, Stay pending Appeal,

(a) An initial decision is stayed automatically rending
disposition of a motion for reconsiderationr or of an appeal

to the authority head,

(b) No administrative stay ie available following a final

decision of the authority head,.

42, Judicjal review,

Section 3805 of titla 31, United States Code, authorizes
judicial review by an appropriate United States District
Court of a final decision of the authority head imposing
penalties or assessments under this part and specifies the

procedures for such raview,

43, Collection of civil penalties and assessmente.

Sections 3806 and 3808(b) of title 31, United States Code,

authorize actions for collection of civil penalties and
assessments impo..d under this part and specify the proce-

dures for such actions.

44, Right to administrative offset.

The amount of any penalty or assessment which has become
final, or for which a judgment has been entered under § 42
or § 43, or any amount agreed upon in a compromise ot
settlement under § 46, may be collected by administrative

offset under 31 U.S.C. § 3716, except that ar administrative

."



offset may not be made under this subsecticn against &
refund of an overpayment of Federal taxes, then or later

owing by the United States to the defendant.

45. Deposit in Treasury of United States,

All amounts collected pursuvant to this part shall be depos-
ited as miscellaneous teceipts in the Treasury of the United

States, except as provided in 31 1.5.C, § 3806(q).

46, Compromise or settlemant.

(a) Parties ms ?* offer compromise or settlement at

any time,

(b) The reviewing official has the exclusive authority to
compromise or settle a case under this part at any time
after the date on which the reviewing official is permitted
to issue a comonlaint and before the date on which the ALJ

issues an initial decision.

(¢) The authority head has exclusive authority to
comrromise or settle a case under this part at any time

a © the date on which the ALJ issues an initial decision,
ercept during the pendency of any review under § 42 or
during the pendency of any action to collect penalties and

assessments under § 42.
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(d) The Attotney Ceneral Vias exclusive authority to compro-
mise or settle a care under this part during the pendency of
any review under § 42 or of any action to tecover peralties

and assessments under 3] V.85.C, § 3806,

(e) The investigating official may recommend settlement
terms to the reviewing official, the authority head, or the
Attorney General, as appropriate, The reviewing official
may recommend settlement terms to the authority head, or thu

Attorney General, as appropriate,

(£) Any compromise or settlement must be in writing,

47, Limitations,

(a) The notice of hearing with respect to a clsim or
statement must be served in the manner specified in & 8
within 6 years after the date on which such claim or

statement is made,

(b) If the defendant fails to file a timely answe-, service
of a not;c; under § 10(b) shall be deerm.é a notice of

hearing for Purposes of this section.

(c) The statute of limitations may be extended by agreement

of the parties,
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(b) en official or employee of your authority designated,
in regulations promulgated by the head of the authority, to

act on behalf of the head of the authority:

[For KHS:)

the Secretary or the Under Secretary of the Department of

Health and Human Services,

Benefits means, except as the context otherwise requires,
anything of value, including but not limited to anv
advantage, preference, privilege, license, permit, favorable

decision, ruling, status, or loan quarantee.

Claim means any request, demand, or submj.sion--

(a) made to the authority for property, services, or mo.ey
(including money representing grants, loans, insurance, or

benefits);

(b) mace to a recipient of property, services, or monev from
the authority or to a party to a contract with the au-
thozitYﬁ;.
(1) for property or services if the United
States~-

f1) provided such property or services;

V7% i



Epows or has resson to know, meens that a person, with

respect to & claim or scatement-=-

(a) has actual knowledage that the claim or statement ie

false, ficrLitiour. or fraudulent;

(b) acts in deliberate ignorance of the truth or faleity of

the claim or statement; or

(c) acts in reckless disregatd of the truth or falsity of

the claim statement.

Makes, wherever it appears, shall include the terms

presents, submits, and causes to be made, presented, or

submitted. As the context requires, making or made, shall

likewise include the corresponding forms of such terms.

Person means any individual, pattnership, corporation,
association, privite organization, State, political subdivie-

sion of a State, municipalicy, county, district, and Indian

ttibe, and includes the plutal of that term,

(Presid officer means (if the duthority is not subject to
the provisions of subcl apter II of chapter 5 of title 5,

U.8.C.) an officer or employee of t.e authority whoe--




by the Merit Systems Protection Board on the record aftet
opportunity for hearing by such Board.)

-

Representative means an attorney (and if your agency elects

to permit non-attorney representatives to appear in proceed-
ings under this part, you may add: ®or other representative
meeting the qualifications of a non-attorney representative
found at (and here list your agency's tegulations, not
internal guidelines, for allowing non-attornev representa-
tives to appear befcre your agency in administrative

hearings) and desigrated by a party in writing.,*)

keviewing vrracial means

[Designate an officer or employee of your authority who
meets the following criteria or define the reviewing

offic.ial as follows:)

An officer or employee of the authority-=
(a) who is designated by the authority head to make the

determination required under § 5 of this part;

(b) who, if a member of the Armed Forces of the United

States on active duty, is serving in grade 0-7 or ab.ve or,
if a civilian employee, is serving in a pos .tion for which
the rate of basic pay is not less than th. minimum rate of

basic pay for grade GS-16 under the Ceneral Schedule; anc
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(e) who ig~-~-
(1) not subject to supervision by, ot tequired to
report to, the investigating official; and
(2) not employed in the organizational unit of the
authority in which the ‘nvestigating official is

employed.
[For HHS:)

the General Counsel of the Department or his desiaonee who
18=~
(1) not subject to supervision by, or required to
report to, the investigating official; and
(2) not employed in the organizational unit of the

authority in which the 1nv§ltigat1ng official 1is
employed,

Statement means any representation, certification, affirma-

tion, document, record, or accounting or bbdokkeeping entry

made=-

(a) with respect to a claim or to obta;n the approval or

payment of a claim (including telating to eligibility to

make a claim); or

(b) with respect to (including telating to eligibility

for)=-~
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(1) @& contract with, or a bid or proposal for a
contract with; ot

(2) @ grant, loan, or benefit from,
the authority, or any State, political subdivision of a
State, or other party, if Che United States Government
provides any portion of the money or property under such
contract or {<. such grant, loan, or benefit, or if the
Government will reimburse such State, political subdivision,
or party for any portion of the money or property under such

contract ar for such grant, loan, or benefit{.;[,)

[Applicable to the Department of the Treasury:)

[except that such term dnes not include ahy statement made

in any return of tax imposed by the Internal Revenue Code of

1954,)

3. Basis for civil penalties and assessments,

(a) Claims,
(1) Except as provided in (c) below, any person who makes a
claim that the person knows or has recason to know=--
(1) is false, fictitious, or fraudulent;
f11) includes o: is supported >y any written
statement which asserts a material fact which ie
false, fictitious, or fraudul. .t;
(1i1) includes or is supported by any written

statement that--
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(h) omite a material fact;
(B) 43 false, fictitious, or fraudulent as a
tesult of such omission; and
(C) 18 a statement in which the person making
such statement has a duty to include such
mrrerial fact; ot
(iv} is for payment for the provision of property or
services which the person has not provided as
claimed,
shall be subject, in addition to any other remedy that may
be prescribed by law, to a civil penalty of not mnre than

£5,000 to~ each such claim.

(2) Each voucher, invoice, claim form, or other individual
request cr demand for property, services, or meney consti-

tutes a separate claim.

(3) A claim shall be considered made to an authority,
tecipient, or party when such claim is actually made to an
agent, fiscal intermediary, or other entity, including any
State or political subdivision thereof, acting for or on

behalf of such authority, recipient, or party.

(4) Each claim for property, services, or money is subject
to a civil penalty regardless of whether such property,

services, or money is actually delivered ot paid,



($) 7T1f the Covernment has made any payment (including
transferced property or provided services) on a claim, a
person subject to & civil penalty unde: paragraph (1) shall
also be subject to an assessment of not mote than twice the
amount of such claim or that portion thereof that is de-
termined to be in violation of paragraph (1). Such assess-
ment shall be in lieu of damages sustained by the Covernment

because of such claim.

(b) Statements.
(1) Except as provided in (¢) below, any person who makes -2
written statement that--
(1) the person knows or has reason to know=-
(A) oasserts a material fact whiech is falsae,
fictitious, or fraudulent; ot
is false, fictitious, or fraudulent because
it omits a material fact that the person
making the statement has a duty to imclude in
such statement; and
contains or is accompanied by an express
Certification or affirmation of the truthfulness

and accuracy of the contents of the statement,

shall be subject, in addition to any other temedy that may

be prescribed by law, to a civil penalty of not more than

$5,000 for each such statement .,
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(2) FEach written representation, certification, ot affirma~-

tion constitutes a separate statement,

(3) A statement shall be considered made to an authoritv
when such statement is actually made to an acent, fiscal
intermediary, or other enti v, including anv State or
political subdivision thereof, actirg for or on behalf of

such authority,

[(NOTE: Subsection (¢) should be included in your agency's
regulations orly if your agency administers one of the

benefit programs listed in paragraph (c)(2) below.)

(e)(l) 1In the case of any claim or statement made by any
individval relating to any of the boﬁofitl listed in para-
graph (2) received by such individual, such individual may
be held liable for penalties and assessments under this
section only if such cla.an or statement is made by such
individual in making application for such benefits with
tespect to such individual's eligibilitv to receive such

benefits,

(2) Por purposes of this paragraph, the term *benefitc”®

means--

(List those among the following, any benefits that are

administered by your authority:)



(£) 1In any case in which it is determined that more than
one person is liable for making a claim under this section
en which the Government has made payment (including trane-
ferred property or provided services), an assessment may be
imposed against any such person or jointly anc severally

against any combination of such persons,

4, ;nvost;gatign.

(a) If an investigating official concludes that & tubpoena
pursuant to the authority conferred by 31 U,8.C., § 360«(a)
18 warranted-~
(1) The subpoena so issued shall notify the person to
whom it is addressed of the authority under which
the subpoena is issued and shal)l identify the
records or documen.s nouqhi:
(2) He or she may designate a person to act on his
behalf to receive the documents sought; and
(3) The person receiving such subpoena shall be
tequired to tender to the investigating official
or the person designated to receive the documents
a certification that the documents sought have
been pr.3uced, or that such documents are not
v available and the reasons therefor, or that such
documents, suitably identified, have been withheld
based upon the assertion of an identified

privilege,



(b) 1If the investigating official concludes that an actior
uncer the Program Fraud Civil Remedies Act may be warranted,
the investigating official shall submit a report containing
the findings and conclusions of such investigation to the

reviewing official.

(¢) Nothing in this section shall preclude or limit an
investigating official's discretion to refer allegations
directly to the Departrent of Justice for suit under the
False Claims Act or other civil relief, o to preclude or
limit such official's discretion to defer or postpone a
teport or referral to avoid interference with @ criminal

investigation or prosecution.

(d) MNothing in this section modifies any tesponsibility of

an investigating official to report violatione of criminal

law to the At..rney General.

8. Review by the teviewing official,

(a) 1I1f, based on the report of the investigating official

under § 4(5), the reviewing official determines that there

is adequate evidence to believe that a person is liable
under § 3 of this part, the teviewing official shall
transmit to the 'ttorney General a written notice of the

tevieving of.’zial's intention to issue a complaint under
§ 7.




ib) Such
(12

(3)

(4)

(8)

(6)

19

notice shall include-~

A statement of the reviewing official's reasons
for issuing a complaint;

b statement specifying the evidence that supports
the allegations of liability;

A description of the claims or statements upon
which the allegations of liability are based;

An estimate of the amount of money or the

value of property, services, or other benefits
requested or demanded in violation of § 2 of this
part;

A statement of any exculpatory ot mitigating
circumstances that may relate to the claims or
statements known by the reviewing official or the
investigating official; and

~ statement that there is a reascnable

prospect of collecting an appropriate amount of
penalties and assessments, Such a statement may
be based upon information then known or an absence
of any information indicating that the person may

be unable to pay such an amount.

6. Prerequisites for issuing a complaint,

(a) The reviewing official may issue a complaint under 5 7

only if--




The Department of Justice approve® the issuance of
a4 complaint in a written statement described in 31
U.5.C., § 3803(b)(1), and

In the case of allegations of liability under

§ 3(a) with respect to a claim, the reviewing
official determines that, with respect te such
claim or a group of related claims submitted at
the same time such claim is submitted (ae defined
in (b)), the amount of money or the value of
property or services demanded or requested in

violation of § 5(a) does not exceed $§150,000,.

(b) For the purposes of this section, a related group of
claims submitted at the same time shall include only those
claims arising from the same transaction (e.g9., grant, loan,
application, or contract) that sre submitted simultaneously

as part of a single request, demand, or submission.

(¢) HMothing in this section shall be construed te limit the
teviewing official's authority to join in a single corplaint
against a borson claims that are unrelated or were not

submitted simultaneously, regardless of the amount of monev

ot the value of property or services demanded Or requester,

¢ Complaint,

(a) On or after the date the Department of Justice appro.es

the issuance of a complaint in accordance with 31 v0.s.C.
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§ 2EC3(b)(1), the reviewing official may serve a cemplaint

on the defendant, as provided in § 8,

(b) The complaint shall state-~

(1)

(2)

(3)

(4)

The allegations ¢ 'iability against the
defendant, includi., the statutory basis for
liability, an identification of % :e claims or
statements that are the basis for cthe alleged

liability, and the reasons why liability allecedly

‘arises from such claims Or statements;

The maximum amount of penalties and assessments
for which the defendant may be held liable;
Instructions for filing an answer to reques: a
hearing. including a specific statement of the
defendant's right to requoit a hearing by filing
&n answer and to be represented by a
representative; and

That failure to file an answer within 30 days of
service of .L: <omplaint will result in the
inposition of the maximum amount of penalties anc

assessments without right to appeal.

(¢) At the same time the reviewing official serves the

complaint, he or she shall serve the defendant with a copv

of these regulations.

o"



8, Service of complaint,

(a) 8ervice of a complaint must be made by ce:rtified or
registered mail or by delivery in any manner authorized by

Fule 4(d) of the Federal Rules of Civil Proredure.

(b) Proof of service, stating the name and address of the
person on whom the complaint was served, and the manner and
date of service, may be made by-~
(1) Ahffidavit of the individual making service;
(2) An acknowledged United States Postal Service
return receipt card; or
(3) Written acknowledament of the defendant or his

representative,

9.  Answar.

(a) The defendant may request a hearing by filing an answer
with the reviewing official within 30 days of service of the
complaint., An answer shall be deemed to be a request for

l'earing.

(b) In the answer, the defendant--
(1) Shall admit deny each of the allecations cf
-~ liability made in the complaint;
(2) Shall state any defense on which che defendant

intends to rely;
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(3) May state any reasone why the defendant contends
that the penalties and assessments should be less
than the statutorv maximum; and

(4) Shall state the name, address, and telephone
number of the person authorized by the defendant

to act as defendant's representative, if any,

10, Default upon failure to file an answer.

(a) 1f the defencdant does not file an answer within the
time prescrited in § 9(a), the reviewing official may refer

the complain. to the ALJ.

(b) Upor the referra) of the complaint, the 2LJ shall
promptly serve on defendant in the manner prescribed in ¢ &,
@& notice that an initial decision will be issued under this

section,

(e) 1If the defendant fails to anewer, the ALJ shall assume
the facts alleged in the complaint to be true ané, if such
facts establish liability under § 3, the ALJ shall issue an
initial ¢+ cision imposing the maximum amount of penaltiesn

and assessments allowed under the statute.

(d) Except as otherwise provided in this section, bv
failing to file a timely answer, the defendant waives any
right to further review of the penalcies and assessrents

imposed under (c), and the initial decision shall become

-
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final and binding upon the parties 30 days after it is

issued,

(e) If, before such an initial decision hecomes final, the
defendant files a motion with the ALJ geeking to reoren on
the grounds that extraordinary circumstances prevented the
defendant from filing an answer, tne initial decision crall

be stayed pending the ALJ's decision cn the motion,

(£) 4f, on such motion, the defendant can Aemonstrate
extraordinary circumstances excuving the failure to file a°
timely answer, the ALJ shall withdraw the initial decision
in (¢), if such a decision has been issued, and shall grant

the defendant an opportunity to answer the complaint,

(g) A decision of the ALJ denying a defendant's motion
under paragraph (e) is not subject to reconsideration under

§ 38,

(h) The defendant may - peal to the authoritv head the
decision dénying a notion to reopen by filing a notice of
appeal with the authority head¢ within 15 days after the ALJ
denies the motion. The timely filing of a notice of appeal
shall stay the initial decision until the authority head

decides the issue,.



14, Separstion of functions,

(a) The investigatine official, the tevieving official, and
any employee or agent of the authority who takes part in
investigating, preparing, or presenting a particular case
may not, in such case or a factually related case=--
(1) Participate in the hearing a& the ALJ;
(2) Participate or advise in the initial decision ot
the review of the initial decision by the
authority head, except as a witness or a
representative in public proceedings; ot
(3) Make the collection of penalties and assessments °

under 31 U,S8.¢C, § 3806.

(b) The ALJ shall not be responsible to, or subject to the
supervision or direction of the investigating official or

the reviewing official,

(c) Except as provided in (a), the representative for the
Government may be employed anywhere in the authority,
including in the offices of either the investigating

official or the reviewing official.

19, Ex parte contac:s,

No party or person (except employees of the ALJ's office)
shall communicate in any way with the ALJ on anv matteyr at
iesue in a case, unless on notice and cpportunity for all

parties to participate, Th:s ptovision doers not prohibit ¢



tesolves the matter of disqualification in accordance with

paragraph (f),

(£)(1) If the ALJ determines that a reviewing official is

17.

cisqualified, the ALJ shall dismiees the complaint
without prejudice,.
) 1f the ALJ disgualifies himself or herself, the case

shall be reassigned promptly to another ALJ.

(3) 1If the ALJ denies a motion to disqualify, the

authority head may determine the matter only as part
of his or her review of the initial decision upon

appeal, {f any,

Riohts of parties.

Except as otheiwise limited by this part, 2l]l parties may--

(a)

(b)

(¢)

(d)

(e)

Be accompanied, represented, and advised by a

representative;

Participate in any conference held by the ALJ;

Conduct discovery;

Agree to stipulations of fact or law, which shall be

made part of the record;

Present evidence relevant to the issues at the hearina:



(8)
(9)
(10)

(11)

(12)

(13)

(14)

{80 The

validity
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Kegulate the course of the hearing and the conduct
of representatives and parties;

Examine witnesses;

Receive, rule on, exclude, or limit evidenrce;
Upon motion of a party, take official notica of
facts;

Upen motion of a party, decide cases, in whole or
in part, by summary Judgment where there ie no
disputed issue of material fact;

Conduct any conference, argument, or hearing on
motions in person or by telephone; and

Exercise such other authority as is necessarv to
carry out the responsibilities of the ALC under

this part,

ALJ does not have the authority to decide upon the

of Federal statutes or regulations.

19, Prehearing conferences,

(a) The

priate,

ALJ may schedule prehearing conferences &8 appro-

(b) Upon the motion of any party, the ALJ shall scheduls at

least one prehearing conference at a reasonable time in

advance of the hearing,

-
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b )

(e) The ALJ may use ptehearing cenferences to discuss the

following:

(1)

(2)

(3)

(4)

(%)

(6)
(7)

(8)
(9)
(10)

Simplification of the issues;

The necessity or desirability of amendments to the
pleadings, including the need for a more definite
statement;

Stipulations, 2dmissions of fact or as to the
contents and authenticity of documents;

Whether the parties can agree toc submissinn of the
case on a stipulated record;

Whether a party chooses to waive appearance at an
otral hearing and to submit only documentary
evidence (subject to the objection of other
parties) and written argument;

Limjtation of the number of witnesses;

Scheduling dates for the exchange of witress lists
and of proposed exhibits;

Discovery;

The time and place for the hearing; and

Such other matters as may tend tc expedite the

fair and just disposition of the proceedings.

(d) The ALJ may issue an order containinryg all matters

agreed upon by the parties or ordered by the ALJ at a

prehearing conference,



20, Disclosure of documents,

(a) Upon written recuest to the teviewing official, the
defendant may review any relevant and material documents,
transcripts, records, and other materials trat relate to the
allegations set out in the complaint and upon which the
findings and conclusions of the investigating official uncer
§ 4(b) are based unless such documents are subject to a

privilege uncer Federal law, Upon payment of fees fot

duplication, the defendant may obtain copies of such docu-

ments.

(b) Upon written request to the reviewing official, the
defencant also may obtain a copy of all exculpatory informa-
tion in the possession of the reviewing official or inves-
tigating official relating to the allegations in the
complaint, even {f it is contained in a document that would
otherwise be privileged, If the document would otherwise be
privileged, only that portion containing exculpatory infor-

mation must be disclosed,

(¢) The notice sent to the Attctney General from the

treviewing official as described i1 § 5 is not discoverable

under any ciicumstances,

(d) The defendant may file a motion to compel disclosure of

.

the documents subject to the provisions of this section.




the opposing Party as provided above unless the ALJ fincs
300d cause for the failure o that there is ro Prejudice to

the objecting party.

(€) Unlese another party objects within the time set by the
ALJ, documents exchanged in accordance with paragraph (a)
shall be deemed to be aucthentic for the purpose of acmis-

§ibility at the hearing,

«J. Subpoenas for attendance at hearing,

(a) A pParty wishing to procure the appearance and testimony
of any individual at the hearing may tequest that the ALY

issue a subpoena.

(b) A subpoena tequiring the attendance and testimony of an
individual may also require thz :adividual to ptoduce

documents at the hearing,

(¢) A party seeking a subpoena shall file a written request
therefor not less than 15§ days before the date fixed for the
hearing unless otherwise allcwed by the ALJ for gooéd cause
shown. Such request shall specify any documents to be
produced and shall designate the witnesses and describe the
address and location thereo* with sufficient particularitv

to permit such witnesses to be found,
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every other party, Service upon any party of any document
other than the complaint or notice of hearing thall be macde
by delivering or mailing a COpPYy to the party's last known
acdress, When a patty is tepresented by a reptesentative,
service rhall be made upon such representative in liev of

the actual party,

(¢) Proof of service, A certif'cate of the individual

serving the document by personal delivery or by mail,
setting forth the manner of service, shall be proof of

service,

27, Computation of time.

(a) In computing any period of time under this part or in
an order issued thereunder, the time begins w.th the day
following the act, evert, or default, and inclules the 'act
day of the period, unless it is a Saturday, Sunday, or legal
holiday observed by the Federal government, in which event

it includes the next business day.

(b) When the period of time allowed is less than seven
days, intermediate Saturdays, Sundays, and legal holidays
observed by the Federal government shall be excluded from

the computation,

-



(¢) Where a cocument has been served or issued by mail, ar
acditional five days will be added to the time permitted for

any response,

«8. Motions,

(a) Any application to the ALJ for an oréer or ruling shall
be by motion. Motions shall state the relief sought, the
authority relied upon, and the facts alleged, and shall be

filed with the ALJ and served on all other parties,

(b) Except for motions made durinrg a prehearing confermnce
ot at the hearing, all motions shall be in writing., The ALY

may require that oral motions be reduced to writing,

(¢c) Within 15 days after a written motion is served, or
€uch other time as may be fixed by the ALJ, any pa:ty may

file a response to such motion.

(d) The ALJ may not grant a written motion before tle time
for filing responses thereto has expited, except upen
consent of the parties or following a hearinc on the motion,
but may overrule or deny such metion without awaiting a

response.

(e) The ALJ shall maxe a teasonable effort to dispose of
all outstanding motions pPrior to the beginnina of the

rearing.

-



43

29, Sanctions,

(a) The ALJ may sanction a person, including any party ot
tepresentative for--
(1) Failing to comply with an order, tule, or
procedure governing the proceeding;
{2) Failing to prosecute or defend an action; or
(3) Engacing in other misconduct that interferes with
the speedy, orderly, or fair conduct of the

hearing,

(b) Any such saaction, including but not limited to -hose
listed in paracraphs (¢), (d), and (e), shall rersonabhly
relate to the severity and nature of the failure or miscor=

duct.,

(¢c) Wwhen a party fails to comply with an order, including
an order for taking a deposition, the procuction of evi‘ence
within the party's control, or = tequest for admission, tre
ALJ maye=-

(1) Draw an inference in favor of the requestinc party
with regard to the information sought ;

(2) 1In the case of requests for admission, deem each
matter of which an admission is requested .o be
admitted;

(3) Prohibit the party failing to comply with such

order from introducing evidence concerning, ot
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otherwise te'ying upon tectimony reliceing to the
information so.ght; anrd

(4) Strike any part of the plearings or other sub-
missions of the party failing to comply with sueh

reqguest,

(d) 1f a party fails to ptosecute o1 defend an action undet
this part commenced by service of a notice of hearing, the
ALJ may dismiss the action or may issue an initial decision

imposing peialties and asressments,
(e) The ALY may refuse to considet any motion, request,
response, brief or other document which i{s not filed in a

timely fashion.

30, The hearing and burden of proof.,

(a) The A°J shall conduct a hearing on the record in orde’
to determine whether the defendant is liable for a civil
penalty or assessment under § 3 and, if so, the appropriate
amount of any such civil penalty or assessment considering

any aggrlviting or miticating factors.

(b) The authority shall prove defendant's liebility andg any

adggravating factors by a preponderance of the evidence,

(¢) The defendant shall prove any affirmative defenses anc

any mitigating factors bl a preponderance of the evidence,

4



40

vhich the claim ot staterent in issue wag made; or
t3) In such other place as ray be agreed upon by the

defendant and the ALJ,

i (b) Fach party shall have the opyortunity to present

argument with respect to the location of the hearing.

(¢) The hearine shall be held at the place and at the time

tiered by the ALJ,

33, Witnesses,
(a) Except as provided in paragraph (b), testimony at the
hearine sha.l be given orally bv witnesses under oath or

. 8 affirmation,

L (b) At the discretion of the ALJ, testimony may be admittecd
é in the form of a written statement or deposition., Any such
E% written s'.atement must be provided to all other parties
along with the last known address of sur.h witness, in a
manner which allows sufficient time for other parties to

subpoena such witness {or cross-exariination at the hearinn,

Prior writtenr statements of witnesses proposed to testifyv ot

the hearing and deposition transcripts shall be exchanged as

ptovided in § 22(a).

(¢) The ALJ shall exercise reasonahle control over the n.ce

and order of interrogating wicnesses and presenting evidence

-
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80 as to (1) make the interrocation and presentatior effec-
tive for the ascertainmant of the truth, (2) avoid needless
consumption of time, and (3) protect witnesses from harass-

ment or undue embarrassmert.

(d) The ALJ shall permit the Parties to conduct such cross-
examination as may be required for 2 full and true

disclosure of the facts.

(e) At the discre“ion of the ALJ, & witness may be cross-
examined on matters relevant to the proceeding without
tegard to the scope of his or her direct examination, To
the extent permitted by the ALJ, cross-examination on
matters outside the scope of direct examination shall be
corducted in the manner of direct examination and may
proceed by leading gquestions only if the witnecs is a
hostile witness, an adverse party, or a witness identified

with an adverse party.

(£) Upon motion of any party, the ALJ shall order witnesces
excluded 36 that they cannot hear the testimony of other
witnesses. This rule does not authorize exclusion of--
(1¥ A party who is an individual;
(2) In the case of a party that is not an individual,
an officer or employee of the party designated bv
the party's representative; or

(3) An individual whose presence is shown by a paity

>



to be essential to the presentation of 1ts case,
including an individual employed by the Covernmert
engaged in assisting the representative for the

GCovernment,

34, Evidence.

(a) The ALJ shall determine the admissibility of evidence.

(b) Except as provided herein, the ALJ shall not be bound
by the Federal Rules of Evidence, However, the ALJ may
apply tie Federal Rules of Evidence where appropriate, e.g.,

to exclude unreliable evidence,

(¢) The ALJ shall exclude irrelevant and immateria)

evidence,

(d) Although relevant, evidence may be excluded if its
probative value is substantially o.tweighed by the danger ~¢
unfair prejudice, confusion of t.e issues, or by consid-
erations of undue delay or needless presentation of cumule-

tive evidehco.

(e) Although relevant, evidence may be excluded {f it is

ptivileged under Federal law.



(¢) The ALJ shall promptly serve the initial decision on
all perties within 90 days after the time tor submiseion of
post-hearing briefs and reply briefs (if permitted) has
expited., The ALJ shall at the same time serve all
defendants with a statement describing the right of any
defandant determined to be liable for a civil nenalty or
issessment to file a motion for teconsideration with the AL.
or a notice of appeal with the authority head. If the ALJ
fails to meet the deadline contained in this patragraph, he
or she shall notify the parties of the reason for the delay

and shall set a new deadline.

(d) Unless the initial decision of the ALJ is timely
Appealed to the authority head, or a motion for reconsid-
eration of the initial decision is timely filed, the initial
decision shall constitute the final decision of the
authority head and shall be final and binding on the parties

30 days after it is issued by the ALJ.

38. Reconsideration of initial decision.

(a) Excopi 8s provided in paragraph (&), any party may file
a8 motion for reconsideration of the initial cdecision within
<0 days of receipt of the initial decision. If service was
made by mail, receipt will be presumed to be five davs from

the date of mailing in the absence of contrary proof,
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(b) Every such motion must set torth the matters claimed to
have been erronecusly decided and the nature of the alleced
ertors, Such motion shall be accompanied by a support.ng

brief.

(¢c) PResponses to such motions sh2ll be allowed onlv upon

request of the ALY,

(d) No party may file a motion for reconsideration of an
initial decision that has been revised in response to a

previous motion for reconsideration.

(e) The ALJ may dispose of a motion for teconsideration by

denying it or by isouing a revised initial decision,

(£) When a motion for reconsideration is made, the time
periods for appeal to the authority head contained in § 38,
and for finality of the initial decision in § 36(d8), shall
begin on the date the ALU issues the denial of the motion
for reconsideration or a revised initial decision, as

appropriate,

39. Appeal to authority head,

(a) Any defendant who has filed 2 timely answer and whn ie
determined in an initial decisior to be liable for a civi)

penalty or assessment may appeal such decision to the
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authority head by filing a notice of appeal with the author=-

ity head in accordance with this section,

(b)

(¢)

(1)

(2)

(3)

(4)

o notice of appeal mav be filed until the time
period for filing & motion for reconsideration
under § 38 has expired,

If a motion for reconsideration is timely filed, a
notice of appeal must be filed within 30 days
after the ALJ denies the motion or issuee a
revised initial decision, whichever applies,.

If no motion for reconsideration is timely filed,
a notice of appeal must be filed within 30 dave
after the ALJ issues the initial decision,

The authority head may extend the initial 30 day
period for an additional 30 days if the defendant
files with the authority head a request for an
extension within the initjial 30 day period and

shows good cause,

If the defendant files a timely notice of appeal with

the autho:ity head, the ALJ shall forward the recotd of the

proceeding to the authority head,

(d)

A notice of appeal shall be accompanied by a writter

brief specifyira exceptions to the initial decision and

reasons supporting the exceptions,



(k) The authority head shall pPromptly serve each party te
the appeal with a copy of the decision of the duthority

head., At the same time the authority head shall serve tha
cefendant with a statement desctibing the defendant's right

to seek judicial review,

(1) Unless a petition for review is filed e8¢ rrovided in

L
- -

U.8.C., § 3805 after a defendant has exhausted all

administrative remedies undet this part and within €0 cays

after the date on which the authority head serves the
defendant with & copy of the duthority head's decision, a
determinaticn that a defencdant 1s liable under § 3 ies final

and is not subject to judicial review,

40, Stays ordered by the Depariment of Justice,

If at any time the Attorney General or an Assistant Attorney
General designated by the Attorney General transmits to the
authority head a written finding that continuation of the
administrative process described in this part with respect
to a claim or gstatement mav adversely affect any pending or
potential criminal or civil action telated tc such claim or
sStatement, the authority head shall stay the process immedi-
ately. The authority head may order the process resumed
only upon treceipt of the written authorization of the

Attorney General.
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ptocedural technicalities. Many of these requirements are
unnecessary, and will lead only to delay and additicnal expense
for both the Government and the defendants., One example is the
provision in § 105-70.036 for post-hearing briefs and proposed
findings of fact and conclusions of law., The Section of "Public
Contract Law has recently completed an extensive Report on Ways
of Expediting Appeals Before the Boards of Contract Appeals.

16 Public Contract L.J. 161 (August 1586). One of the
recommendations of that Report was the elimination c¢f post-
trial briefs as a "wasteful and unnecessary" process in a large
percentage of cases before the Boards. Such excessive filings
would be similarly wasteful in hearings under the Act. The
recommencdations in the Repcr: provide excellent guidance in
other respects as well for simplifying the procedures in
Program Fraud cases.

The formalistic procedural rules included in the
proposed regulations ignore the broad range ¢f cases which may
be pursued under the Act. While formal processes and multiple
written submissions may be acceptable or necessary .n large
cases against major corporations, they are inappropriate in the
many small cases which will be brought against indiv.duals anc
small businesses. Many cf these defendants will proceed pro
ge, and should not be denied their rignt to a fair hear.ng
before an impartial administrative law )judge by reason of the
inability to understand, or the excessive expense of complying
with, & lengthy list of procedural technicalities,

wWe recommend that the procedures set forth in the
regulations be substantially rewritten to address this prcblem
and propose two alternate approaches. The first approach would
be to establish two sets of procedures -- a formal procedure
based upon the Federal Rules of Civil Procedure and providing
for formal plead..gs, pretrial procedures, discovery, and '
briefs; and a simplified, expedited procedure which would
dispense with most written submissions but would provide the
defendant the "day in court" to which he is entitled under the
Act. The election between these procedures should rest sclely
with the defendant, based upon the person's own assessment of
the defense which he considers necessary or can afford.

The second approach would be to replace many of the
specific procedural rules included in the proposed regulation
with more general guidelines, based upon the APA and the Act.
This would leave to the parties and the administrative law
judge the ability to tailcor the proceedings to the facts and
circumstances of the particular case.
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In addition to these general comments, we believe that
the proposed regulations exceed the bounds of the Act and are
seriously flawed in many other respects. We set forth these
objections by section below.

1

Paragraph (d) attempts to define "benefit" to include
"anything of value" including a license, permit, ruling, etc.
As used in the Act, "benefit" is a subset of the term money and
is plainly intended to include only monesary benefits. A
request for a license, permit, decision, ruling etc. is not a
“claim" and is not actionable under the Act. This attempt to

expand the scope of the statute is not authorized and should be
deleted.

Paragraph (n) defines a representative only as an
attorney. The result is that any corporation or entity other
than an individual must be represented by an attorney. In the
Boards of Contract Appeals, many small businesses choose to be
represented by an cwner or officer, The regulations snho ld be

e

amended to provide the same opportunity in proceecings
the Act.

Paragraph (o) defines the "Reviewing Official"” as the
General Counsel of GSA "or hig designee." This provision does
not comply with § 3801(a)(8) of the Act which requires that the
reviewing official be designated by the authority head. The
Act does not permit the person s» designated to redelegate that
responsibility. Moreover, the Act requires that the reviewing
official be serving in a position for which the rate of basic
pay is not less than grade GS-16. This requirement 1is omitted
from the proposed regulations.

Paragraph (p)(2)(ii) suggests that GSA could initiate
a nroceediny under the Act on the basis of a false statement tO
a state or intermediary in a program administered by any agency
of the United States. This provision should be clarified to
state that the jurisdiction of GSA extends only to programs
administered by GSA.

§ 105-70.003 Basis for civil penalties and assessments.

The Act and proposed regulations provide that to be
actionable a false statement must contain or be accompanied by
an express certification or affirmation of the truthfulness and
accuracy of the statement, However, paragraph (b)(2) suggests




Mr. Clyde C. Pearce, Jr.
May 29, 1987
Page 4

that both the statement »~d accompanying certification would be
separate violations for s .ich the government could collect
damages and assess penalties. This provision is contrary to
the intent of the Act and should be clarified to provide that
each written representation accompanied by a certification or
affirmation constitutes a single statement,

Paragraph (b)(3)(d) provides that each individual who
is responsible for a false claim or statement may separately be
assessed a civil penalty. There is no statutory basis for this
provision, which is plainly contrary to the remedial nature of
the Act and to over one hundred years of practice under the
False Claims Act. Rather, &s with assessments for false claims
as set forth in paragra=n (b)(3)(e), only a single penalty may
be assessed for each false claim or statement, but such penalty
may be imposed jointly and severally against all of the
responsible persons.,

The regulations should reflect the limitations on the
investigative subpoena authority set forth in § 3804(a) of the
Act., Specifically, the regulations should state: (1) the
subpoena may be issued only for materials "not otherwise
reasonably available to GSA" and (2) may be issued only for the
purpose of conducting an investigation under the Act.

Paragraph (a)(3) purports to require an individual who
has received a subpoena to execute a certification of his
compliance. This requirement is an attempt to compel
testimony, but this power was specifically denied the
Inspectors General in the consideration of the Act. ' A person's
only responsibility is to produce all non-privileged materral
responsive to the subpoena. Paragraph (a)(3) is not authcrized
by any provision of law and should deleted.

Paragraphs (b) and (c) seek to vest in the Inspector
General the discretion to determine whether a viclation of the
Act has occurred, or to delay his obligation of reporting the
results of his investigation. These provisions are contrary to
§ 3803(a)(l) of the Act which mandates that the investigating
official ghall report the findings and conclusions of his
investigation to the reviewing official. The right to delay
proceeding because of interference with a criminal
investigation rests solely with the Attorney Ceneral or
Assistant Attorney General under § 3803(b)(3) == not with the
Inspector General. These provisions protect the defendant's
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right to a prompt resolution of serious allegations of fraud
and cannot be circumven:nd by this proposed regulation,

¢ 105-70,005 | B ficial

Section 3809(2) of the Act requires that the
regulations include a requirement t '~ the reviewing official
determine that there is a reasonable prospect of collecting
from the defendant the amount for which the person may be
liable. Paragraph (b)(€) does not sat.sfy this obligation.
The pronosed regulation would permit the reviewing official to
avoid this responsibility by simply stating that no information
is available without conducting any inquiry or investigation.
It would also permit a commencement of a proceeding if the
reviewing official indicated that a nominal cr token amcunt
could be collected if he considered such amount to be an
"appropriate" recovery. Paragraph (b)(6) should be amended to
conform to the Act.

A 105-70.00€6 Prerequisites for 1ssuing a complaint.

Section 3803(c)(l) of the Act requires that in
applying the §150,000 ceiling, all related claims submitted at
the same time must be aggregated., Paragraph (b) of the
proposed regulaticns attempts to negate this limitation by
defining “related" to mean only those claims arising "from the
same transaction" which are submitted "simultaneously &s part
of a single request, demand, or submission." There are many
circumstances in which separate but related claims arising from
different transacticns could be submitted at the same tine and
must be aggregated pursuant to the Act. For example, a '
contractor could submit a single monthly package of all
invoices for office supplies ordered by the agency during the
preceding month, or a shipper could submit all bills of lading
to the agency on a weekly basis., Plainly, these claims must be
aggregated under the Act although they arise from separate
transactions and constitute multiple "requests, demands Or
submissions." As stated by the Senate Committee on Government
Affairs in its Report on the Program Fraud Civil Remedies ACt,
S.Rep. 99-212, 99th Cong., lst Sess., (1985) at 24-25:

The Committee does not believe that a group
of related false claims submitted together,
possibly resulting in penalties of hundreds
of thousands of dollars, should be
adjudicated administratively. 1If these
related claims in the aggregate, exceed
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$100,000, they should be prosecuted

together in coutt under the False Claims
Act; not separately in an administrative
proceeding under the Program Fraud bill.

The regulations cannot circumvent this jurisdictional ceiling
by attempting to limit the statutory requirement that related

glaxms be aggregated. Paragraph (b) of § 105-70.006 should be
eleted,

§§ .25-70.007 - 105-70,038 Hearing Procedures.

For the reasons stated above, these provisions should
be substantially revised. However, the following provisions
raise paiticular concern.

Section 105-70.008 purports to permit service of a
notice of proposed liability (called a “"complaint" in the
regulations) in any manner permitted under F.R. Civ. P. 4(4d).
Section 3803(d)(l) of the Act permits service Qnly by
registared or certified mail or by delivery. Similarly,

§ 105-70.009 states that the defendant must request a hear.ng
within 30 days of "service" of the complaint. The Act,
however, provides in § 3803(d)(2) that the 30-day pericd does
not begin to run until actual receipt by the defendant of the
notice of proposed liability.

Section 105-70.009 and 70.010 purport to require a
defendant to file an "answer" specifically admitting or denying
each allegation of the "complaint" or forfeit his right to a
hearing. This will present particular practical problems since
in judicial proceedings defendants often need and obtain
extensions of the time to answer, whereas the 30-day limit in
this statute may well not be susceptable to extension. The
defendant plainly has no obligation to file an "answer” under
the Act, and is entitled by law under § 3803(d)(2) to a hearing
if he simply requests cone. He is further entitled to present
his defense through oral or written evidence. The agency
cannot deny this hearing on the basis of the defendant s
failure or refusal to submit a formal pleading setting forth
all of his responses and defenses to the allegations, and there
is no statutory basis for assessing a "default." Sections
105-70.009 and 70.010 should be deleted.

Section 105-70.018(c) purports to limit the authority
of the hearing examiner to decide questions involving the
validity of statutes and regulations., The determination of
such guestions is an inherent part of the authority of an
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aduinistrative law judge, and there is no basis under the APA
or the Act for this limitation,

Section 105-70.020(¢c) purports to exempt from
disclosu.re the notice sent to the Attorney General from the
reviewing official. This notice must state any exculpatory or
mitigating circumstances, and to the extent exculpatory
evidence i1s included, the notice must be disclosed to the
defrrgant under § 3803(e)(2) of the Act.

Section 105-70.02]1 would create a presumption that the
maximum penalties and assessments should be imposed. The
statute was intended to vest broad discretion in the hearing
examiner to determine the appropriate penalty under the
circumstances., As stated in the Senate Report at 18:

The $10,000 penalty is intended t> serve as
a ceiling; it is expected that the hearing
examiner will adjust and determine the
assessment based on the circumstances of
the case.

The last sentence of § 105-70.031 is inappropriate and should
be deletez,

Section 105-70.032 provides no guidance on selecting
the location of the hearing. Particularly in cases involving
individuals and small businesses, the regulations should create
a presumption that the hearing will be held where the defendant
resides.

While the Federal Rules of Evidence need not be
strictly applied in administrative hearings, the seriousness of
allegations of fraud and the extensive penalties which may be
imposed in Program Fraud proceedings dictate that evidence
should be limited to that generally admissible in court. In
particular, we recommend that § 105-70.034 of the regulations
require the exclusion of hearsay evidence or at a minimum
create a presumption against the use of hearsay evidence. It
would be wholly inappropriate, for example, for the agency to
base its case on testimony by investigators of what they have
been tcold by other persons without providing the defendant the
right to confront those persons.

Section 105-70.038 would afford the agency the right
to seek "reconsideration" of an adverse decision by the hearing
examiner. This provision is contrary to § 3803(i)(1) of the
Act which provides that unless appealed by the defendant, the
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decision of the hearing examiner is final. Section 105-70.038
should be deleted.

§.105-70,039 Appeal to authority head.

Section 3803(i)(2)(A) of the Act states that at any
time within 30 days after the hearing examiner issues his
decision, the defendant may appeal the decision to the agency
head. Section 105-70.034 would eliminate this right of appeal
for 25 days or more, and require the defendant "o file a legal
brief in support of his appeal. The regulations cannot
postpone the appeal right established by law, and the defendant
is entitled to a prompt review by the agency head cof the
decision of the hearing examiner whether or not the defendant
chooses to file a lengthy set of exceptions and legal brief.
In many small cases, a brief letter from the defencant
requesting a reversal of the decision or a reduction of the
penalty may be sufficient. These provisions of the proposed
regulations conflict with the Act and should de deleted.

ss In:-z - - ions

Section 3809 of the Act requires that the agency
regulations provide that investigating and reviewing officials
are not responsible for making co’lections. Section 105-70.043
should be amended to include these restrictions.

Section 3805(2) provides that the decision of the
agency head is final yn.,ess a petition for judicial review 1S
: ' Section 105-70.044 should clarify that a
decision of the agency head which has been appealed in court,
or for which the time for requesting judicial review has not
expired, 1s not final and cannot form the basis for an .
administrative offset.

The proposed regulations require substantial revision
to conform to the Act and to effectuate the purpose of the
statute. We urge that a revised proposed regulation be issued
for additicnal comment before a final regulation becomes
effective.

Sincerely,

RLE fitty

Paul G. DembliAng
Chairman
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