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| Program Fraud Civil Remedies Act

|

AGENCY Nuclear Regillatory Commission.;

! ACTION: Proposed ru'te.
.

\ l

SUMMARY The Nuclear Regulatory Commission reoposes regulktions i.

to inplement the Program Fraud Civil Remedias Act of 1986. The,

Act authorizes certain Federal r.gencies, 1icluding the Nuclear
e

Regulatory Commission, to impose, through av.ministrativei

adjudication, civil penaltie's and assesF: dents against any PGYson ' I

iwho nakes, submits, or presentii a false, fictitious, or >

P

fraudulent claim or written statement to the agency. These

proposed regulations establish the procedures the commission will

follow in implementing the provisions of the Act and specifies

the hearing-and appeal rights of persons subject to penalties and 1

assessments under the Act.

1

II|%f(60daysafterDATES: The comment period expires on '

publication in the Federal = Register.) Comments received,after !
'

this'date will be considered if it is practical to do so, but
.

assurance of consideration cannot.be given except as to comments
1

1received on or before this date. !
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ADDRESSES: Sand written comments to the Secretary of the
,

; commission, U.S. Nuclear Regulatory Commission, Washington, DC

; 20555, Attention: Docketing and service Branch. Comments may |

also be delivered to the Office of the Secretary, U.S. Nuclear

Regulatory Commission, one White Flint North,11555 Rockville

| Pike, Rockville, Maryland, between 7:45 an and 4:15 pa Federal
i

j workdays. Copies of any comments received may be examined and

| copied for a fee at the NRC Public Document Room, 2120 L. Street,

| NW (Lower Level), Washington, DC between the hours of 7:45 an and

4:15 pm Federal workdays.

FOR FURTHER INFORMATION CONTACT: John Cho, Office of the General!

| .

Counsel, U.S. Nuclear Regulatory Commission, Washington, DC- ;

20555, Telephone 301-492-1585.

SUPPLEMENTARY INFORMATION:

Background
.

In October 1986, Congress enacted the Program Fraud civil'

Remedies Act, Pub. L. No. 99-509 (codified 31 U.S.C. 3801 through

3812), to establish an administrative remedy against any person

who makes a falso claim or written statement to anyJof certain'
Federal agencies. In brief, it requires the affected' Federal ;

t

agencies to follow certain procedures in recovering' penalties (up
4

| to $5000 per claim) and assessments (up to double the amount"

falsely claimed) against persons who file falso claims or,
|
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statements for which the liability is $150,000 or less. The Act i

| further requires each affecte#. agency to promulgate rules and
;

,

regulations necessary to implement its provisions.
]

|

|
Following the Act's enactment, at the request of the

President's Council on Integrity and Efficiency,(PCIE) an $

interagency task force was established under the leadership of t

j the Department of' Health and Human Services.to develop model $
! '

regulations for implementation'of the Act by.all affected j
'

agencies. This action was in keeping with the stated desire ofc

the Senate Governmental Affairs Committee that "the regulations
!

,

'

would be substantially uniform throughout.the government" (S. |

Rep. No. 99-212, 99th Cong., 1st sess. 12 (1985). Upon their,

1

completion, the PCIE recommended adoption of the model rules by f
all affected agencies.

!

)

At that time, the Act did not apply to.the Nuclear
i

Regulatory Commission. However, that Act has since become

| applicable to the Commission as a result of the enactment of the

Inspector General Act Amendments, Pub. L. 100-504,' October! 18,
1988. Those amendments, intar alia, added the Nuclear Regulat'ory-

| Commission as an " establishment".under the Inspector General ~Act

and, by doing so, operated to bring the Commission within thei

provisions.of the Progran Fraud Civil Remedies-Act.~D

<
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I These proposed regulations are essentially the same as the
1

0 model rules recommended by the PCIE. They incorporate, where

j- appropriate, definitions to fit the Commission's organization.
They prescribe the procedure under which false claims and

l

| statements subject to the Act will be investigated and reviewed, I

| and the rules under which any ensuing hearing will be conducted.
I 1

<

'

statutory scheme l

|
'

Under the Act, falso claims and statements subject _to its

provisions are to be investigated by an agency's investigating i
1

official. The results of the. investigation are then reviewed by
,

an agency reviewing official who determines whether there is '

4

adequate evidence to believe that the person named in the report
,

is liable under the Act. Upon an affirmative finding of adequate-
,

evidence, the reviewing official sends to the Attorney General a
'

written notice of the official's-intent to refer the matter to a i

presiding officer for an administrative hearing. The agency '

institutes administrative proceedings against the person only if I

>

the Attorney General or the Attorney. General's designee approves.

Any penalty or assessment imposed under.the Act may be collected
i

by the Attorney General through-the filing ~of e. civil action, or l

by offsetting amounts, other than tax retunds, owed the
particular party by the Federal government.

j

!

For purposes of this.Act, these proposed regulations

designate the Inspector General or the ' Assistant Inspector -

4 1
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| General for investigations as the agency's investigating
; official. They also designatr. the Deputy General Counsel for
i i

! Licensing and Regulation or his or her designee as the reviewing ;

,' !
official. Any administrative adjudication under the Act will be j

lpresided over by an Administrative Law Judge and any appeals from
|
i

the Administrative Law Judge's decision will be decided by the '

!
:

Commission.
|
|2

\

j A more detailed discussion of the model rules' provisions is !

I,

; found in the promulgations of several of the agencies that |
'

|adopted them earlier, including those of the Departments of
|

Justice (53 FR 4034; February 11, 1988 and 53 FR 11645; April 8, !
!

"

1988); Health and Human Services (52.FR 27423; July 21', 1987'and |

.
.

;
'

53 FR 11656, April 8, 1988); and Transportation (52 FR 36968; ' i
5

October 2, 1987 and 53 FR 880, January 14, 1988). Anyone [

desiring further explanation of the model rules is referred to~ I

the cited references,
f
:
i

Environmental Impact: Categorical' Exclusion i
!

The NRC has determined that this proposed rule is the type !

of action described in categorical exclusion 10 CFR 51'.' 22(c)(1) .
Therefore, neither an environmental impact statement''nor'an. *

environmental aseassment has been prepared for this proposedL
rule.

i

5
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| Paperwork Reduction Act Statement

i This proposed rule contains no information collection )
I

requirements and therefore is not subject to the requirements of 4

,

the' Paperwork Reduction Act of 1980 (44 U.S.C. 3501 et seq.).
,

|

!

: Regulatory Analysis- |

1

The Program Traud Civil Remedies Act of 1986'(Pub. L. 99-

509, 31 U.S.C. 3801-3812) established an administrative remedy
<

for false claims or statements submitted to various agencies.
P

Under the Act, anyone who knowingly submits a false, fictitious,
'

or fraudulent claim to any of these agencies is liable for up to

a $5,000 penalty and an assessment of double damages. Each I

affected agency is required'to issue implementing regulations'

| governing the investigatier. of such claims and their adjudication
by the agency. Although thu Act did not apply to the NRC at the

time of its enactment, its provisions;became applicable to the

NRC upon later. enactment of the Inspector General Act Amendments,
I

Pub. L. 100-504, October 18, 1988. '

i

;

The proposed rule carries out tho' requirements of that Act.

It-essentially adopts the model rules prepared-under the auspices ?

ofJthe President's Council on Integrity and Efficiency. This~is
in keeping.with the expectation of-the Senate' Governmental

iAffairs committee, expressed in its report on the Act, that the .
-

'

agency regulations throughout the Government would-be
,

.

|
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substantively uniform, except as necessary to meet the specific
],

,

| needs of a particular agency or program. S. Rep. No. 99-212,
i

99th Cong., 1st Sess. 12 (1985).

|

;

Regulatory Flexibility Certification
|

'

As required by the Regulatory Flexibility Act of 1980 ('4
i

U.S.C. 605(b)), the Commission certifies that this rule, if
]

-

; adopted, will not have a significant economic impact on a j
:

; substantial number of sur.ll entities. The proposed' rule
.

establishes-the procedural mechanism for investigating and

adjudicating allegations of false claims or statements made

against affected agencies. The proposed rule,.by itself, doesc
]

not impose any obligations on entitles including any regulated
i

'

entities that may fall within the definition of "small entities"

as set forth in Section 601(3) of the Regulatory Flexibility Act,

or within the definition of "small business"'as found in Section
'

3 of the small Business Act, 15 U.S.C. 632, or within'the small

Business size Standards found in 13 CFR Part 121. These-

obligetions would not be created until-an order istissued, at
which time the person subject to the order would have m right to
a hearing in accordance with the regulations. l

,

i

Backfit Analysis

The NRC has determined that the backfit rule, 10 CFR 50.109,

.does not apply to this-proposed-rule, andLtherefore, that m'

backfit analysis is.not required for this proposed _ rule, because
|

7
,

|

1
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these smendments do not involve any provisions which would impose*

backfits cs defined in 10 CTR 50.109(a) (1) .
:

List of subjects ;,

:
claims, Fraud, organization and function (government

;
1

agencies), Penalties,
i

- 1
A.

I

a

*
J

*;
.

,

|

9

| [

.

..

*
.

t
t

i
.

9
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| 1. A new part 13 is added to 10 CTR Chapter I to read as .

! >

1 follows:
,

PART 13 - PROGRAM TRAUD CIVIL REMEDIES

| m '

! 13.1 Basis and purpose.
! 13.2 Definitions.

13.3 Basis for civil penalties and assessments.;
,

p

13.4 Investigation. -

13.5 Review by the reviewing official. i

13.6 Prerequisites for issuing a complaint.
f,

13.7 Complaint. '

13.8 Service of complaint. I

;
1?.9 Answer.

13.10 Default upon failure to file an answer.
;

13.11 Referral of complaint and answer to the AL3.
.

t
.L

,

Notice of hearing.13.12
,

l 13.13 Parties to the hearing.
:

13.14 ' Separation of functions.
?

13.15 Ex parte contacts.

13.16 Disqualification of. reviewing officialior ALJ.
*

,

13.17- Rights of parties.

13.18- Authority of the'AL7.
>

13.19 Prehearing' conferences.. '
,

,

13.20 ' Disclosure of docum9nts.
,

.

13.41 Discovery. h
Jt

9

|
|

t

'
' '

.

,.

,
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i
j. .

i

. ,

13.22 Exchange of witness lists, statements, and.
,

exhibits.'

j |
-

) 13.23 Subpoenas for attendance at hearing. j
*

i

13.24 Protective order. |;

| 13.25 Fees.

i 13.26 Form, filing and service.of papers. I
| !

13.25 computation of time. !

!13.28 Motions.
i, ,

t13.29 sanctions. i

!
13.30 The hearing and burden of proof. '|
13.31 Determining the amount of penalties and '

assessments.
!

13.32 Location-of hearing.
{

'

! 13.33 Witnesses.
i

13.34 Evidence. )
13.35 The record. f

-13.36 Post-hearing briefs.

13.37 Initial decision. 1

13.38 Reconsideration of initial decision.-
13.3? Appeal to authority head. -

i13.40' stays ordered by the Department cf Justice. l
;-

13.'41 stay pending appeal. !
*

13.'42 Judicial review.
|1

13.43 Collection of civil penalties and assessments., .;
t

.
.13.44 Right to administrative. offset.. .!
1

13.45 DepositinTreasuryofUnitedStat[es.
:
;<

10
>

3: |

=;' '
.

i ';.
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|
.

13.46 Compromise or settlement.
,

1

13.47 Limitations.

Authority: Pub. L. 99-509, secs. 6101-6104, 100 Stat. 1874
,

.i ;

(31 U.S.C. 3801-3812). |
|
;

:

1

!

i

;.

,

6

L

|
r

r

# 4

k

h

;
,

|
. >

'

!
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1
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j $13.1 Basis and nurnose,
,

(a) pasis. This part implements the Program Fraud Civil

; Remedies Act of 1986, Pub. L. No. 99-509, $$ 6101-6104, 100 Stat.
s

! 1874 (October 21, 1986) (31 U.S.C. 3801-3812). 31 U.S.C. 3809 1
1 1

requires each authority head to promulgate regulations necessary
'

to luplement the provisions of that Act. ;

1

(b) Purpose. This part- (1) establishes administrative I

procedures for imposing civil penalties and assessments against |

persons who make, submit, or present, or cause to be made,

submitted, or presented, false, fictitious, or fraudulent claimr

or written statements to authorities or to their agents, and (2)
specifies the hearing and appeal rights of persons subject to '

I

allegations of liability for$such penalties and assessments.

|
|

$13.2 Definitions.
|

As used in this part:'

AL2 means an Administrative Law Judge in the authority

appointed pursuant to 5 U.S.C. 3105 or detailed to tho' authority
pursuant to 5 U.S.C. 3344.

Authority means the Nuclear Regulatory Commission. "

'

i.

,

Authority head means the Commission of five members or a

quorum thereof sitting as a kedy, as provided by section 201 of
F

the Energy Reorganisation Act_of 1974' (88 ' Stat. ' 1242) . I
Benefit means,-in the context of " statement",'anything of

value,. including but not' limited.to any advantage, preference,

12
.

;

,

t
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1 i

! . i

:
; , ,

privilege, license, permit, favorable decision, ruling, status,
1

| or loan guarantee.
,

! Clain means any request, demand, or submission--
'

I
(a) Made to the authority for property, services, or moneyi 1

(including money representing grants, loans, insurance, or,
1

benefits) ; I

,

(b) Made to a rocipient of property, services, or money
,

from the authority or to a party to a contract with the

authority--
t

|

(1) For property or services if the United States--

(i) Previded such property or services; I
'

I (ii) Pr)vided any portion of the funda for the '

i I

purchase of such property or services; or;

(iii) Will reimburse such recipient or party.for the
purchase of such property or services; or

(2) For the payment of money (including money representing;

grants, loans, insurance, or benefits) if the United States--

(i) Provided-any portion of the money requested or !

'

demanded; or t

,
.

|j (ii) Will reimburse such recipient'or party for any '

portion of the money paid on such request or demand; or-
'

(3) Made to the authority which has the effect of -

decreasing an obligation to pay or account for property,;

L
services, or-money.

comelaint means the administrative complaint' served by the. - I

| reviewing official on the defendant under-6 13.7.
L
!

,

- j
\

1

,
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Defendant means any person alleged in a complaint under

$13.7 to be liable for a civil penalty or assessment under
{

| $ 13.3. t

!

i Government means the United States Government. 1

i Indiv', M means a natural person.

| Initici deelsion means the written decision of the AL7
required by 5 13.10 or $ 13.37, and includes a revised initial;

3
1 '

idecision issued following a romand or a motion for

reconsideration. '

Investiaatino offielal means the Inspector General of the

Nuclear Regulatory Commission or the Assistant Inspector General-
. for Investigations, office of the Inspector General.
1 -

Knows or has reason to knog means that a person,.With
respect to a claim or statement--

| (a) Has actual knowledge that the-claim or statement,is

false, fictitious, or fraudulent;

(b) Acts in deliberate l'gnorance of the truth or falsity of
| the claim or statement; or
(

(c) Acts in reckless disregard of the truth or. falsity of
,

'

the claim or statement. [
Makes, wherever it appeara, shall include the terms r

,

presents, submits, and causes to be made, presented, or '

,

submitted. As the context requires, making or anda shall
likew.i.se include the corresponding ~ forms of such terms.|

'

|

| ;.

!

14 "

!

. - e
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'

Person means any individual, partnership, corporation,

association, or private organization and includes the plural of

that term.

! Empresentative means any person designated by a party in

writing.

! Reviewina offical means the deputy General Counsel for

Licensing and Regulation of the Nuclear Regulatory Commission or,

his or her designee who is--

(a) Not subject to supervision by, or required to report
,

|
'

to, the investigating official;

(b) Not employed in the organizational unit of the

authority in which the investigating. official is emplofed; and
.

(c) serving in a position for which the rate of basic pay
is not less than the minimum rate of basic pay for' grade GS-16

i

under the General Schedule.
|

statement means any representation, certification,
i

affirmation, document, record, or accounting or bookkeeping entry',

:

j nade--
1

,

(a) With respect to a claim or to obtain:the approval or~

payment of a clain (including relating to eligibility to make:a !

clain); or
. 1

(b) With respect to (including relating to eligibility ,

f or) --

(1) A contract with, or a bid or proposal for a' contract.
d

with; or
{
.

(2) A grant, loan,,or benefit from, '

15 1
i

,

|
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!
1 . .

the'authori.y, or any state, political subdivision of a state, or
4

| other party, if the United States Government provides any portion

of the money or property under such concract or for such grant, 1

1 loan, or benefit, or if Government wi13 reimburse such state,.
:political subdivision, or party for any-portion of the money or |

property under such contract or for such grant, loan, or benefit..

i

$13.3 Basis for elvil canalties and assessments. ,

(a) Cla.ims. (1) Except as provided in paragraph (c) of i

this section, any person who makes a claim that the person knows
,

i or has reason to know--

(i) Is false, fictitious, or fraudulent;

(ii) Includes or is supported by any written statement )
\

.

which asserts a material fact which is false, fictitious, or '

fraudulent;

(iii) Includes or is supported'by any written statement
that--

: (A) Omits a material fact;
1

|

(B) ?.s false, fictitious, or fraudulent as a result of such
,

omission; and I

(C) Is a statement in which the person making

such statement has a duty to include such material fact; or. '

-

(iv) Is for payment,for the: provision of property or
services which.the person has not provided'as claimed,

,.

'
i
.

|
,

_

L

e

'

c

!
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' ' choll be oubjcet, in cdditien to any other roccdy thtt any be I;.

;1 prescribed by law, to a civil penalty of not more than $5,000 for I

:

each such claim.
;

(2) Each vouchcr, invoice, claim form, or other individual

request or demand for property, services, or-money constitutes a
j separate claim. l

l: (3) A claim chall be considered made to the authority, 1t

recipient, or party when such claim is actually made to an agent,
fiscal intermediary, or other entity, including'any state cnr '

;

political subdivision thereof, acting for or on behalf of the
'

authority, recipient, or party.

(4) Each claim for property, services, or money is subject-

to a civil penalty regardless of whether such property, services,
; or money is actually delivered or paid.
!

(5) If the Government has made any payment (including

transferred property or provided services); on a claim, a person
subject to a civil penalty under paragraph (a)(1) of this section

<

shall also be subject to an assessment of not more than twice the
,

,

| amount of such claim or that portion thereof that is determined
to be in violation of paragraph (a)(1)' of this section. Such

assessment shall be in lieu of damages sustained by the
Government because of such claim.

.

(b) Statements. (1) Except as provided in paragraph . (o) '

of this section, any person who makes a written statement that--

(i) The. person knows or has reason'to:know--
,

,1
'

,

1

a

a
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|

. ,

| (A) Asserts a material fact which is false, fictitious, or

fraudulent; or

(B) Is falsa, fictitious, or fraudulent because it omits a

material fact that the person making the statement has a duty to
,

'
i'

include in such statement; and j

| i

(ii) Contains or is accompanied by an express certification i

or affirmation of the truthfulness and accuracy |of,the contents>

of the statement,
,

( shall be subject, in addition to-any other remedy that may'be -

prescribed by law, to a civil penalty of not more than $5,000

for each such' statement.

(2) Each written representation, certification, or ,

i.
;

affirmation constitutes a separate statement.
'

(3) A statement shall be considered made to the authority

. when such statement is actually made to an agent,. fiscal
~

|
'

intermediary, or other entity, including any state or political i

subdivision thereof, acting for ot on behalf of.the authority.
- t

(c) No proof of specific intent to defraud is required'to-
,

establish liability under this section.

(d) In any case in which it is determined that more than

one person is liable for making a claiaLor statement under this

section, each such person any be held liable for a. civil penalty-
.

under this section.

(e) |In any case in which'it'is determined that more than- 1

| one person is liable for making'a clain under this-section on
,

,

which the Government has made payment (including. transferred

18- <
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property or provided services), an assessment may be imposed
Iagainst any such person or jointly and severally against any,

| |

combination of such persons. |
|

| \

| J

'$13.4 Investiaation.i

|
!| (a) If an investigating official concludes that a subpoena

pursuant to the authority conferred by 31 U.S.C. 3804(a) is
'

.

warranted-- |,

| .
i

j (1) The subpoena so issued shall notify the person to whom i

| At is addressed of the authority under which the subpoena is
,

'

t
issued and shall. identify the records or documents sought;

j (2) The investigating official may designate a person to

{ act on his or her behalf to receive the documents sought; and j
(,

(3) The person receiving such subpoena shall be required to ;
Itender to the investigating official or-the person designated to
i

receive the documents a certification that the documents sought
,

;

have been produced, or that such documents are not available and
|

| the reasons therefor, or that such documents, suitably
; identified, have been withheld based upon the assertion of an

identified privilege.

(b) If the investigating official. concludes that an action
j

under the program Fraud civil Remedies Act may|be warranted, the.

investigating official shall submit a report containing the.
findings and conclusions of such investigation to the reviewing-
official.

19
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(c) Nothing in this section shall preclude or limit an
!

j investigating official's discretion to refer allegations directly
J

.
.

to the Department of Justice for suit under the False Claims Act J
l

| or other civil relief, or to defer or postpone a report or

| referral to the reviewing official to avoid interference with a
4

criminal investigation or prosecution.

(d) Nothing in this section modifies any responsibility of |
i . . . ,

. an investigating official to report violations of criminal law to)

the 1.ttorney General. !

4

b

$13.5 Review by the reviewins official..

,

(a) If, based on the report of the investigating official'
,

under $ 13.4(b), the reviewing official determines that there is ;

I

adequate evidence to believe.that a person is liable under 5 13.3 '
,

l

of this part, the reviewing official shall transmit to the !

Attorney General a written notice of the reviewing official's f
intention to issue a complaint under $13.7.

1

(b) Such notice shall include--1

|

(1) A statement of the reviewing official's-reasons'for

| issuing a complaint;

(2) A statement specifying the evidence-that supports th,e,

.

allegations of liability;.

| (3) A description of the claims or statements upon which
the allegations of-liability are based;:

'

.

f

20, ,

'
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i i

i<

(4) An estimate of the amount of money or the value of
,

1

property, services, or other benefits requested or demanded in '

violation of $ 13.3 of this part;

(5) A statement of any exculpatory or mitigating !

| circumstances that may relate to the claims or statements known .,

t

by the reviewing official or the investigating official; and-

(6) A statement that there is a reasonable prospect of

collecting an appropriate amount of penalties and assessments.
,

I

j $13.6 Prerecuisites for issuina a comelaint.
I ;

(a) The reviewing official may issue a complaint under
'

$13.7 only if-- i
'

(1) The Department of Justice approves the issuance of a |

complaint in a written statement described in 31 U.S.C.
t

i 3 803 (b) (1) , and

(2) In the case of. allegations of liability under 5 13.3(a)
with respect to a claim, the reviewing official determines that, I

with respect to.such claim or a group of related claims submitted

at the same time such claim is submitted (as defined in paragraph
(b) of this section), the amount of money or the value of '

property or services demanded or requested in violation of -

.5 13.3(a) doet not exceed $150,000. !

(b) -For the purposesief this section, a related group of
claims submitted at'the same time shall include only those claims

arising from the same transaction (34g , grant, loan,
,

21
,
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i

application, or contract) that are; submitted simultaneously as
,

part of a single request, demand,--or submission..

(c) Nothing in this section shall- be construed to limit the: i

reviewing official's authority to join'in a single complaint
. ;

against a person claims that are unkelated or were not submitted d

simultaneously, regardless of the amount'of money, or-the value

of property or services, demanded or requested.

I

S13.7 Comolaint.

(a) on or after the date the Department of Justice approves-
the issuance of a complaint in accordance=with 31 U.S.C. |
3803 (b) (1), the reviewing official ~ may' serve, a complaint ,on the
defendant, as provided in $ 13.8..

.

(b) The complaint shall' state--

(1) The allegations of liabilityjagalhst the defendant,- i

including the statutory basis for-l'iability,'.an< identification of!
the claims or statements that are!theibasis for.the; alleged

.$

liability, and the reasons whyiliability allegedly arises from
such claims or statements;.

,

'
'

(2) The maximum amount of penaltilesf and assessments;for .

which the defendant may:be.heldiliable;i, l
'

'.
.

^|(3):. 'Instructionst for fil'ingianianswer to!requestic hearing, '

including a' specific statement of:the. defendant's right'tio-
'

request a-hearing by filing an answer andLto be^ represented by a.
~

representative;1and

.

.

'
' '

>22"1 .
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(4) That failure to fila an answer within 30 days of- !
i

service of the complaint will result in the imposition of the
maximum amount of penalties and-assessments without right to
appeal, as provided in S 13.10. *

(c) At the same time the reviewing official serves the

complaint, he or she shall serve the defendant with a copy of- i
!

these regulations.

i

$13.8 Service of comelaint.
;

k(a) Service of a complaint must be made by certified or' '

registered mail or by delivery in any manner authorized by Rule.

4(d) of the. Federal Rules of Civil Precedure. Service is
.

complete upon receipt. I

(b) Proof of service, stating the name and-address of the

person on whom the complaint was served,1and the manner.and date-
i

of' service, may be made by--
i

(1) _ Affidavit of the individual. serving!the complaint by. j
delivery;

'

(2) A United States Postal service return' receipt card
,

acknowledging receipt; or

-(3) Written acknowledgment of receipt *by,the' defendant or;
'

i

his or her representative.
| |'

a,
513.9 Answar.-

(a) The. defendant-nay requestLa hearing |by filing-an answer

with-the: reviewing officia1'within 30 days.of service of the'

-23 F
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| complaint. Service.of an answer shall be made by-delivering a |

'

copy to the reviewing official'or by placing a copy in the United

states mail, postage prepaid and addressed to the reviewing
,

official. An answer shall be deemed to be~ a request for hearing.

(b) In the answer, the defendant--

(1) Shall admit or deny each,of the allegations of

| liability made in the complaint; ,

| (2). Shall state any defense on which-the defendant intends-

to rely;
,

(3) May state any reasons:why the defendant contends that

the penalties and assessments should be less than:the statutory
i

maximum; and ,

;

-(4) shal1~ state the name, address,.and telephone number-of ;

the person authorized by the defendant to act.as defendant's~

,

; representative,yif any.

(c) - If the defendant is unable to file anianswer' meeting
the requirements of paragraphs (b) of this1section within the. time

i.

provided, the-defendant may, before'the expiration of!30' days'

'from service.of the complaint,- file with the reviewing'officialua-

general answer denying |liabilityrand requesting a1 hearing, and'a-

request for an: extension yof time within;which to file'an answer:
4

meeting:the requirements of paragraphi(b)iofLthis'section.;'The.,

reviewing official shallf file promptly|with the AIJ th'a
.

complaint, the general answer. denying' liability, and the request {
'

for an extension of time as provided in S 1I3.11. . For goodicause.

shown, the ALJ=may grant-the. defendant up to'30 additional days :

24 '
,
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within which to file an answer' meeting the requirements of
1

paragraph (b) of this section, i

l

$13.10 Default upon failure to file an answer.
l

(a) If the defendant does not file an answer within the'

time prescribed-in S 13.9(a), the reviewing. official may refer
the complaint to the ALJ..

(b) Upon the referral of.the complaint, the ALJ shall
1

promptly serve on defendant in the manner prescribed:in $13'.8 a
~

notice that an initial decision-will be issued under this |
section.

i

(c) The ALJ shall' assume the< facts alleged in1.the complaint

to be-true, and, if such facts establish 11abi3 tty under $13;3,
' ',

- . 1the ALJ shall issue an' initial decision imposing;the maximum 1

amount of penaltiesLand assessments allowed under therstatute.

(d) Except as.otherwise provided in this section, by

failing.to' file aLtimely' answer, the defendant waives any right
~

to further review of the penaltiesJand1 assessments 11aposed under-.

L
I

,paragraph (c) of this section and thecinitial decision shall: q
l

HbecomeEfinal and binding upon the parties 30'daysiafter.it is: 1

issued.
1i,-

(e) If, before.such an' initial' decision becomesifinal, the'- I
-

1defendant files a~ motion with the~ALJ seekingito reopen'on the
d grounds that extraordinary circumstances prevented the' defendants
(

fromfiling-ananswer,theinitial:decisionshallbestayhdL
pending the AL7's: decision'on the. motion. |

'

25L
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(f) If, on such notion, the defendant can demonstrate

extraordinary circumstances excusing the failure to file a. timely

answer, the ALJ shall withdraw the initial decision in paragraph

(c) of this section if such a decision.has been issued, and shall
L

; grant the defendant an opportunity;to~ answer the complaint.
(g) A decision of the ALJ denying a defendant's motionu

under paragraph (e) of:this section is' not subject to
t. <
'

reconsideration'under $13.38.

(h) The defendant may appeal to the authority head the
~

-1

decision denying a motion to reopen by filing a notice of; appeal j

with the authority head within 15 days. after the ALJ denies ~ the -

motion. The timely filing of a notice of appeal shall stay the
,

initial decision until the: authority head decides 1the issue.-
.

. -1(i) If the defendant files a timelyLnotice of appeal with-: H

the authority head, the ALJ shall forward the: record of:the-
~ '

.1

proceeding.to the authority. head.
q

(j) The authority head shall decide expeditiouslyf whether i
~

L 1
'

extraordinary circumstances excuse the1 defendant's-failure to! '

file a timely answer' based.solelyfon,the' record before theiAIJ.

(k) If the authority; head decides /that estraordinary;i

circumstances excused the defendant's; failure 4 toi iletaltimely,f
1

answer, the authority: head:shall-remand the. case to the' ALT with:
]

'instructionstograntthedefendantan-opportunity [to. answer.' ]

(1) -If'.the authority head. decides that~the detendant's
-

!

failure to file a'timelylanswer is'not' excused,Cthe muthorityf-

|-

head-ihall reinstate the initial decision ofEthe'ALJ,-whichJshall' l

|
*

e !36
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become final and binding upon the parties 30 days after the |
authority head issues such decision.

.

$13.11 Egferral of comelaint and answer to the ALT.-

1

Upon receipt of an answer,'the reviewing official shall file-
the complaint and answer with the AIJ.

$13.12 Notice of hearina. ,

(a) When the AIJ receives. the complaint and answer, the. AIJ

shall promptly serve a notice of hearing upon the defendant in

the manner prescribed by $13.8. At the same time', . the' AIJ shall . -

1

send a copy of suchcnotice.to the representative of the

authority.

(b) Such notice shall" include--

(1) The tentative time and place,--and the nature of the.- -j
hearing;

1

.(2) The legal authority and jurisdiction under:which thes

hearing is to be held;

(3) The matters of fact and law to be asserted,'
~

(4) A description of the. procedures for: the conduct Lo'f' the

| hearing;' i
. .

L -(5)' The'name, address,.and telephone--number of..the '

,

, n
, _

representative.of th's authorityLandLof the-defendant,Jif any;.andt
,

-(6). :Such other matters as' :the~ AIJ deems appropriate., i

.n

' . '].

.

27. ''-
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$13.13 Parties to the hearina.- 1

(a) .The parties to the hearing;shall be the defendant and-
a

the authority.

(b) Pursuant to 31 U.S.C.' 3730(c) (5), a private plaintiff:

under the False Claims Act may participate'in these. proceedings

to the extent authorized by the. provisions of that Act. "

,

'

b
.

$13.14 Separation of functions.
,

i

(a) The' investigating, official,-the reviewingcofficial', Land. -

any empicyee.or agent of the authority _who takes partein

investigating, preparing, or-presenting a-particular< case.may - i

not, in such case or a: factually related' case- : -

(1) Participatelin the hearing asithe:AIJ,1
(2) ' Participate ~or-adviseJintthe initial' decision or the

ireview'of the initial decision by the authoritychead,_except assa i

witness or a representative'inLpublic proceedings; or <

,

,

(3) Make the" collection of penalties and assessments under;
o

| 31 U.S.C. 3806.
'

(b)- The: AIJ shall 'not bei r'esponsible _ to, i or isubject to. the
.

q supervision or direction of, the investigating officialcor the-
- l, n-

..
~ .

. ,

' - '
l

[ reviewing offi'cial'.
' '

,,
,

J, ,
'

,''
:(c) Exceptias provided:in?paragraphi(a)a of sthisfaection,: j

'

. . - ,
'the' representative for the: Government'may be?amployedLanywhere in'

.

tha|authoritiy,Tincluding|in th'e''officesLof either the '

'

L . . , .
. .

.

'

investigating:officialtor the. reviewing | official.'
,

'
.

P

*
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$13.15 Ex Darte contacts.

No party or person (except employees of the ALJ's office)
i

shall communicate in any way with ,the ALJ cn1 any matter at Lissue I

in a case, unless on notice and opportunity for.all parties to- ,

participate. This provision does not prohibit a person or party 1
i

| from inquiring about the status of'a case or'asking routine

L questions concerning administrative functions or procedures.-
5

$13.16 Disaualification of reviewine official or AT3

(a) A reviewing official or ALJ in a'particular case may
i

disqualify himself or herself at any' time.- '

(b) A party may file with the'ALJ a motion:for

disqualification'of a reviewing-official or an ALJ. 'Such motion-

shall be accompanied by an affidsvit alleging personal' bias'or !
.

. .

other_ reason for disqualification.

| (c)- such. motion and : affidavit shall be -filed L promptly?upon'

.the party's discovery . of' reasons requiring: disqualification,f or
such objections shall be deemed waived.-

|
(d) such affidavit shall1 state specific factst_that' support

,

the party's belief that personal biasLor other-reason.for- jt
Idisqualification exists.and the time and-circumstances'of|the1 ~

t
!party's discovery of such factsb lit (shall be; accompanied by a< >

certificate of the representative of" record that iteis ande-in.':

- good-faith.
,

.

< + "
. . <

(e)i Upon~the;f111'ng1of such a' notion 1and affidavit, the AL7i

shall proceed no further in the case untillheLor she resolves thei j-

I
: 29
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matter of disqualification in accordance with paragraph (f) of

. this section. '

u

(f) (1) If the AIJ determines that'a reviewing official'is

disqualified, the AIJ shall dismiss the complaint .without

prejudice.. I

(2) If the AIJ disqualifies himself.or herself, tho' case,

shall be reassigned promptly to another AIJ.- ;

(3) If the AIJ denies 'a notion to disqualify, the authority ;

head may determine,the matter only as part of its review'of-the-
i

initial decision ~upon appeal, if any.
,

<

f$13.17 Richts of earties. '

Except as.otherwise, limited by thisipart,.all partiesImay-- 1
~

~(a) Be accompanied,. represent'ed,Jand advised |:by;'a' o ,

!
'

representative; )

[ (b) Participate- in =any conference -held by1the AIJ;
\

,

. s

-(c) conduct discovery;-
,

. . i
(d). Agree to. stipulation ~ of facts or!1aw, which shallibe [,

made.part of the record;
|

'

- t
,

(e) Present evidenc'e relevant?to the issuesLat the hearing; "'

(f) Present'.and cross-examine witnesses'; .

1(g). Present oral argument!s 'at, the ' hearing as| permitted by
the AIJ; and

f
i

L

(h)E submit'writtenbriefs}ndproposedfindings_offactand j
- conclusions;of. law after the. hearing ~ !

4
,

q _. J j?
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$13.18 Authority of the ATJ.

!

(a) The AIJ shall conduct a fair and impartial hearing, |
1avoid delay, maintain order, and assure that a; record of the j
1

proceeding is.made. . i
.

l

(b) The AIJ has the authority..to--

(1) Set and change the date,= time, and! place of the.

hearing upon reasonable notice to the. parties; .
(2) continue or. recess the hearing in whole or in part for

a reasonable period of. time;
i

(3) Hold conferences to' identify or simplify the issues, or.

to consider other matters that may aid?in the:-
~

'

expeditious disposition of the' proceeding;" '

(4) -Administer oaths and, affirmations; I

(5) Issue subpoenas, requiring thecattendanceLof witnesses-;

and the production of documents.atidepositionsmor at hearings;=;

l- (6) Rule-on motions.and other procedural-; matters;' i

'

(7) Regulate the. scope and. timing of;-discovery;-

(8) Regulate the course of the' hearing and theiconduct of-

representatives and; parties;

.(9) Examine-witnesses;.

.

Receive, rule on,-exclude,.or-~ limit'evidenceI -O.(10)
.

(11)- Upon: motion of- a partyi take 'officialinotice9of
,

; facts;
1.

(12)1 Upon totion.of a party,idecide' cases,1in wholeDorJin
~

.1

part, by summary judgment t.::::. k.nere is .no disputed issue of ,.

material; fact,
'

,
,

J

3i
-

h

'
?
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e

( (13) Conduct any conference', argument, or hearing on

motions in person or by telephone;-and'

(14) Exercise such other. authority as is-necessary to carry

out the responsibilities of,the'AM 'under this'part. |

(c) The=ALJ does not have the authority to find Federal
'

t
statutes or regulations invalid.

,

$13.19 Prehearina conferences.

(a) - The' AM may . schedule prehearing conferences as - 1

appropriate.

:(b) Upon the motion of.any party,.the-ALJ'shall! schedule at.
3

least.one prehearing conference at a. reasonable time in' advance
e

of,the hearing.
_

(c) The ALT may use prehearing ' conferences?to discussLthe
~

-
. ;

following: }
a

(1) Simplification of the issues;.
t

(2) The necessity or-desirability of amendments to the
-]

pleadings, including ~the needifor.a''more definite statement;
(3) stipulationscand-admissionsiof factior;as'to'the

s

contents andcauthenticitycof documents;

(4) Whether the_ parties;can agree (to; submission of the case- 1

4

| on'a stipulated record; *
,

.. ,

~(5) Whether;a party chooses.to' waive =. appearance at'an cral
t-hearing and to submit only; documentary: evidence (subject'to the;

objection"of other parties)7and written. argument;

(6): Limitation of the number of' witnesses;

1

' 32
.t
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(7) Scheduling, dates |for_the exchange of vitness lists and-
]

of proposed exhibits; '

(8) Discovery;

(9) The time and place for-the hearing; and-

(10) Such other matters as may tend'to expedite the fair and

'uct disposition.of the proceedings.

(d) The AIJ may issue an order containing all matters.
t

c

agreed upon by the parties or ordered by the- AIJ at 'a prehearing.
conference.

!$13.20- Disclosure of document's.

(a) Upon written-request to the reviewing official,'the.-
defendant may review any-relevant and material documents,-

transcripts, records, and ot!her, materials that-. relate to the.

allegations set out in the complaintfand upon,which the, findings
,

'.

, and conclusions of the investigatingiofficialfunder.j$L 13.'4 (b) are

based, unless such. documents are subject to'a privilege:under;,

o . . -
-

-

< g .
.

.

i Federal' law.. Upon payment of fees;for duplication, the-defendant- .;

may:obtain copies.of--such-documents.-~

:

(b)- Upon written request to the reviewing?offic'ial, . the- 1

detendant also.may obtain;a copy ofJallsexculpatoryfinfornatiion
'

'

:in the possession..of theDreviewing;officia1 Eor investigating..

official relating'to.the-'allegationsLin.tho' complaint, evenLih it

.is centained in a document that would otherwise be' privileged.: . t
. >

.
. ..

.

; i

-If theLdocument:would o?.herwise be priYileged, only that portion..;
~

,

.:
.containing_exculpatory;infornation;mustLbe" disclosed.

111

i_ i* '
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{
j (c) :The notice'sent'to the Attorney General from the

-

|-
reviewing official as described in:$ 13.5 is not discoverable

under any circumstances.

(d) The defendant may file.aLmotionJto compel disclosure of- '

the documents subject to.the provisions ofLthis section.. such a
;

| motion may only be filed withothe ALT following the| filing of.an- -

answer pursuant to $ 13.9.-
'

1

.

$13.21 Discoverv.. I

(a) The following. types of-discovery are authorized 2

(1) Requests for production:of documents for;inspectionjand
9copying;
s

!(2) Requests for admissions.of the authenticitylof any. !

relevant document or of the'truthJof any' relevant fact;
(3) . Written interrogatories; and-
(4). Depositions'

1
,

,

;

(b) =For the purpose of this section andLS$13.22 and 13.23, d

the' term " documents" includes.infornationj| documents,= reports,; '

answers, records, accounts, papers, land 1other datacand . u.

3
a

. documentary evidence. ?Nothing contained ~herein=shaildbe>

interpreted to re' quire the creation-of a' document.
, ..

(c)~ Unless'autuallycagreed-to"bpithe' parties, discovery;is-'

e
'

Lavailable only as ordered by the.AIJ.s The AIJ shallnregulate the
, [

.
,

:

L

!, timing'of discovery.
l

, ,
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(d) Motions-for discoverv. (1) A party. seeking discovery1

'l

may file a notion-with the ALJ. 'such a notion shall be

accompanied by a copy of the requested discovery, or in the case j

of depositions, a-summary of.the scope of the proposed
.

deposition. ui

(2) Within ten days of service, a party may file:an
opposition to the motion and/or a motion-for protective order-as
provided in S 13.24.

(3) The ALJ nay grant:a notion for' discovery only if he or' '

she finds that the discovery sought- ' I

:-(i) Is'necessary for the1 expeditious, fair,. and reasonable J

-consideration of the issues; '

(ii) Is not unduly costly or burdensome; !

(iii) Will.not. unduly delay the proceeding; and.i

.i
(iv) Does'not seek. privileged information.

:(4)- -The burden'of showing that discoveryLshould'be allowed
1

is on the party seeking discovery.. >

(5) The.ALJ1may grant discovery subjectLto a protective ;s

order under $ 13'.24. 4

'
.

1(e) Denonitions. (1) :
..

If a~ mot' ion.for.depositionfis- i

granted,. the~' ALT shall issue a subpoena for -the deponent; whichi
,

,
-

, . !

may-require the deponent-to. produce documents. i The'- subpoena -
,

shall specify the_ time;and place,at which the deposition will"be~4 ,

held. >

(
'(2) The party. seeking, to depose shalliserve the subpoena 1in.

.4

J
,

.

,

the manner: prescribed-in"$113.8.;
f
.!
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(3) The deponent'asy' file with the AL7 a motion to quash;

the subpoena'or a. motion for a protective order within ten _ days- .I

of service.

(4) .The party seeking to depose"shall provide _for.'the.

takingLof a. verbatim transcript of theideposition, which it shall'-

make available to all other parties'for. inspection-and copying.

-(f) Each party shall bear its'own costs of discovery.-- )
. 'j

).

S13.22 Exchance of' witness lists, statements and exhibits.-
1

|
(a) At-least 15 days before the hearing or at_such1other> !

time as may be ordered by the AIJ, thejpartiesishall' exchange
;

witness lists, copiesiof prior; statements of proposed _ witnesses,

and copies of-proposed hearing exhibits,. including: copies <of;any
.

written statements-that the party-intends'to offer in711eu.of
. live testimony in accordance-withlS: 13.33(b).t ?Atithe time the I-

above documentsiare exchanged,-any.partylthat intends _.toirely on

thetranscriptofdepositionLtest'inonyinlieu[of; live;. testimony !

at the hearing,- if permitted = by the AIJ) shall'iprbvide 'each party. !

with a copy-of the: specific pages:of the transcript it intends to
introduce into-evidence. ,

,-

g ,

, *
. .

, i 'I
'

(b) If a party objects,_' the AIJ shall'.not' admit' 'into =a
-

n .t .' -

evidence the testimony of any witness >whoseLname:does,notreppear

on the witness-list or any' exhibit'not_provided.to the' opposing.
'

,
,

.

I'' party; as: provided, above 'unless. the. AIJ finds good cause ;for Ithe f

failure-or.that there-is no prejudice'to,tho'_ objecting.. party. !a,
,

.

,

'
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(c) Unless another party objects _within the time set by the

AIJ, documents exchanged in accordance with paragraph (a) of this

section shall be deemed to be authentic for the purpose of
admissibility at the hearing.

,

,

$13.23 Eubpoenas for attendance at hearing.

(: ) -A party wishing to procure the appearance'and testimony

of any individual at the. hearing may request that the AIJ 11ssue a
'

subpoena.-

(b)- A subpoena requiring the attendance and testimony of:on
'

individual may also' require.th'a-individual to produce' documents.
.

at the he'aring. <

. o a

(c) A party seeking a subpoena'shall file a written request
therefor not less than 15 da'ys before;the date fixed'for the-

'

hearing unless otherwise allowed by the' AIJ. for good. cause shown. .

such. request. shall specify any documents to be: produced and shall
L- designate the witnesses and' describe the' address?andLlocation' !

'

L thereof with sufficient particularity to'' permit'such witnesses to i-

be found.~-

(d) The subpoena:shall specify;the: time:and place.at'which-. .

the.. witness'is to appear and'any_documentsxthelwitness is to. '

1produce.,
. ,

m
' (e). The party seeking tho' subpoena sha111 serve it infthe j

. x 1 ,

manner prescribed:in 3 13.8. .A subpoena on a)partyJor upon an-
1

individual under the control? of a partyjaay'beiserved by firstG '

'

y class' mail. *

,

'

o
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(f) A party or.the individual to whom-the~ subpoena is-

directed may file with the A1J-a motion-to quash ~the subpoena
, ,

within= ten days after service or on or before the time specified-
-in the subpoena for compliance if it is.less than ten days after.

|
; setvice.

-I

$13.24 Protective order.

(a) A party or a prospective witness.orideponent may fileia.
-

!.

notion for.a protective order v.ath respect to discovery sought by l
;

an opposing party-or with respect'to the hearing, seeking.to
limit the availability.or. disclosure of evidence. . , d

.(b) In- issuing- a protective order, L the MJ7 may make;any

order which justice requires to protect'aEparty or person from

annoyance, embarrarsment,-oppression, or'urdue burden or expense,

including one or.nore ofithe followings-
.1

(1) That the discovery not be'Nad'; j,

(2). That the' discovery may'be had.caly on specified terms' H
-

.

aand conditions,-including a designation'of'the time or place;. |

(3) That the discovery?may belhad on;.y throughTa method of

discovery other.than:that requested;

-(4)- That,certain matters'not.be inquired into, or-that thx
~

.

'scopelof' discovery beLlimitedito;certain matters';
..

*

(5) .That' discovery.be conducted /with no one?presentiexcept
'

persons designated by the AIJ;,

y

(6)- That the contents.of discovery or evidence be sealed; l,

, .

9 -- - (4
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(7) That a deposition after being' sealed be opened only by
- i

order of the ALJ; I
i

'i(8) That a trade secret or other confidential research,
{

development, commercial information, or facts pertaining to any
tcriminal investigation, proceeding, or other administrative j

investigation not be-disclosed-or be disclosed only in a
:

designated way; or
I

(9)- That the parties simultaneously file specified I

I
*

documents or information enclosed in sealed envelopes /to be
!
iopened as directed-by the AlJ.
,

i$13.25 Fees.

The party requesting;a subpoena'shall pay the cost of the
i

fees and mileage of any witness. subpoenaed in the amounts that '

would be payable to a witness in'a. proceeding in United States' '

District court. -A check'for witness fessiand mileagefahalli I

accompany the subpoena when-served, except1that when atsubpoena-

is issued on behalf of the authority, a check- for : witness- fees
!

and mileage need not-accompanyfthe subpoena.-
:

- !
$13.26 Form. filine andLeervice^of~naners.,

.

t

.,

(a) Enga. (1): Documents filed with tha- C C.ill' include a

an original and two copies.
- \

, .

(2); ; Every pleading and paper' filed;in the proceeding?shall~.

- contain a caption setting forth the titleiof the action, the case

^
u

39-
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number assigned by the ALJ, and a designation of the paper-(axst,
motion to quash subpoena).

(3) Every pleading and paper shall'be signed by, and shall'

contain the address and telephone-number-of the party or the

person on.whose behalf the paper was filed, or his or her.

representative. -l
i

(4) Papers are considered. filed when|they are nailed. Date

of mailing may be established;by a certificate from.the party;or- -

]
'

.

-its representative or by' proof that the document was sent"by .

certified or registered mail.

!
(b) service. A party filing a document with the.ALJ:shall !,

I

at the time of filing,'serveJa copy of such documer.t on everyl
other party. Service upon~any: party.c'fLanyi ocument otherythanLd ;

those required to be served [as prescribed in S 13.8 shall be'made
A

by delivering a copy or by placing aLeopy of the documentLin-the' )

~

!

United States mail,. postage prepaid and addressed, to.the| party sc
last known address. When a' party is represented ~byfa-

.

!

~

.

representative, service shallibe made upon such representativeHin' l

lieu of the actual; party.
. !;

1
'

(c) Proof of service.,LA1 certificate.ofLthe-individual' i

7-

serving =the document by personal-delivery;orr by mail,, setting *

.forth the manner of service, shallLbe proof of' service. j'

q
l'

$13.27 -Connutation of time.
,

1
-(a) Incomputinganyperiodoftime.underthispartorin-2

1

an order issued thereunder,;the, time:begins withithe day:,

40:
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!
l

following the act, event, or default, and-includes the last day 1
i

of the period, unless it'is a Saturday, Sunday, or_ legal-holiday-

;

!
"

observed by the Federal government,. in which event it includes'
.

the next business day. 4

(b) When the period of time allowed is less'than seven
|

days, intermediate Saturdays, Sundaysi and legal holidays 'l

observed by the Federal government.shall be excluded:from the

computation.

(c) Where a document-has been served or issued by~ placing-
_,

(

it in the mail,.an additional five days will be added to the time-

permitted for any response.
]

.

$13.28 Motions.- i

(a) . Any application- td the AIJ for an order: or ruling shall
a

be by motion. Notions shall state'the relief (sought, the !

authority' relied!upon, and?the: facts-alleged,-and shall be filed-
with'the ALJ.and served on1allTother parties.

~(b) Except'for motionsamade duringJa/prehearing conference

or at the hearing,,al'l motions ~shall.be in; writing.- The'AIJ may-
'

. -

require that oral notions be : reduced to. writing.:
~

:-(c) ;Within 15 daysiafter a written motion is" served, or'.

-such.other' time as may be fixed by the AIJ, any party,may file a
'

.i
response to such' motion.

a
$

(d) ' The AIJ nay; not! grant a. written notion: before the. time |
-

for filing responses thereto has' expired, except.upon consent;of

.
,

I

'41
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.the parties or following: a hearing- on the ' motion, f but may
,

|

| overrule or deny such notion without awaiting a response.

( e ) '- The ALJ shall make a reasonable effort'to dispose of

all outstanding motions prior to the beginning of the| hearing.

?

.|

.513.29 Sanctions.

| (a) The_ALJ may sanction a person, including any-partyLor-
t
' '

representative for--

' .(1). Failing to comply.with an order, rule, or procedure 1 1
<

._

governing the. proceeding; ;

!

-(2)1 Failingjto prosecuteior defend;an action;:orf

(3) EngagingLin'other misconduct..that interferes with thel -

t-

'

speedy, orderly, or fair.conductiof the-hearing. .
.

1,

(b)'.Any such= sanction, including but not limited to thoset

listed 'in1 paragraphs 1(c) , -(d) , and-~ (e) of;this section, shall

reasonably rel' ate to the ' severity a: 1 nature 'of .the fallure or

misconduct.-

(c)' When a party fails to comply with;an order,Lincluding- i

.:

an order'for taking a deposition, the production of'avidence I

within1the-party's control, or a' request for; admission, the ALJ '

may--
!

*

(1) Draw an: inference:in1 favor of"the requesting party.with- j.

regardLto.the information sought; '

'(2): In the. case of requests,for admission,--deem'each matter;

of?wh'ichtan'admissionLis= requested to'6e admitted; m '

3

q
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. ,

(3) Prohibit the party failing to comply!with such order

from introducing evidence concerning,.or otherwise relying upon

testimony relating to the information sought;.and

(4)- Strike any part of the pleadings or other submissions

of the party failing to comply with such request'.

(d) If a party fails.to' prosecute orLdefend'an-action under

this part commenced by service of a. notice.of hearing, the AlJ :

may dismiss the action or may. issue an initial decision imposing. q

penalties and assessments.

(e) The ALT aay refuse to consider'any motion,1 request,

response, brief.or otherfdocument'which is not filed inLaitimely
fashion.

.

|
'

$13.30 The hearina and burden of nroof.

(a) The ALJ shall conduct'aihaaring on the record'iniorder.

to determine whether the defendantoistliableifor a civil penalty |

or assessment under 5 13.3 and, ifeso,L the sppropriate amount 6fi

'
a

any such: civil = penalty or assessment considering any| aggravating
L

_

,

or mitigating factors.
, ,

si
(b) 'The.authorityJshall prove-defendant srliability and any

,

,

I
>

.

.
. r

aggravating: factors by'a preponderance of thei. evidence.
HL

. . ,
. ..

:' (c); The1 defendant shall! Prove any affirmative;defensestand! ;

;

any: mitigating factors-by'a preponderance of'theLevidenceh
s.

L ,(d)' The hearing shall be1open.to tho'public unless1 '

'

o

otherwise ordered by: the ALJ for; good::cause- showne "

-43 . ,
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$13.31 Determinina the amount of eenalties and> assessments.-

(a) In determining an' appropriate' amount of-civil' penalties |

| and1 assessments, the ALJ.and.the authority head, upon appeal,
i

should evaluate any circumstances that mitigate or aggravate the~

i violation and should articulate in their opinions the reasons-

that support the penalties and assessments-they11mpose. Because'- ;

| of the intangible costs of fraud,- the expense of! investigating i
l i

l such conduct, Land the need to deter others who.might be.similarly j
~

't

L tempted, ordinarily double damages and a significant civil

penalty should be. imposed.
g

(b) Althoughinot exhaustive, the following factors =are-

among those- that may influence' the ALJ and the authority head in

determining the-amount'of. penalties and assessments-to impose,

| ~

L with respect to the misconduct.(iia., the' false, fic'titious,uor -i
'

;

fraudulent claims; or statements) charged in .the complaint::

(1)- The number of' false,Jfictitious, orLfraudulenticlaims
L.

p or~ statements;
'

f
',

1
,

(2) The time periodiover which'such claimsoot stateme'nts '

l

were made;

(3) The degree of the defendant's culpability with respecta
'toLthe misconduct; '

-
,

,

.
. .

. 4-(4) The amount'of-money or.the value-of'the property, j
services,for benefit falselyfclaimed;' Nx '

(5) The value of-the Government''s: actual loss asra '.esult j
of the misconduct, includingi oreseeable consequential damages |f - ..;

and,theLeosts of~ investigation;.
i

a
1
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(6) The relationship of' the amount imposed 'aus civil

penalties to the amount of the Government's loss;-

(7) The potential or actual impact of the misconduct upon

national defensa, public health or safety, or public confidence
r' in the management of Government programs and. operations,
~

including particularly the impact on the intended beneficiaries
>

of such programs;

(8) Whether the defendant has engagedLin a pattern of the
,.

r-

same or similar-misconduct; !

(9) Whether the defendant attempted to conceal the

misconduct;

(10) The degree to which the defendant has involved others.

in the nisconduct or.in concealing it; -

'
,

(11). Where the misconduct of employees or: agents |is imputed
.

L to1the defendant, the. extent te'which the' defendant's.pracAices
'

-

L fostered or attempted to preclude such: misconduct;-
}!
4

f(12)' Whether the defendant' cooperated in or obstructed an '

investigation of.the misconduct;

.(13) -Whether the defendant assisted-in, identifying and:
. prosecuting other wrongdoers;.

!(14) 'The complexity ofothe: program or2 transaction,.andJthe !

degree:of the defendant's. sophistication.withYrespect~tolit, *

j
t

, , .

"
1

tincluding'the extent?of!the: defendant's;priorTparticipation:in
'the programEor'in'similar transactions;j , e

1~-

-(15)' Whether the:defendent.has been found,.-in any crinin'al,1
. 1

' j
|

civil,;oriadministrative-proceedingLto have' engaged 11n similar? 1
,

s i
-
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-. Fmisconduct-or to have dealt dishonestly withithe Government of
d

the United-States or of a state, directly or indirectly; and
1

(16) The need'to deter the' defendant and others;from I
i

1

engaging in the same or similar aisconduct.

(c) Nothing in this section shall be construed to limit the

ALJ or the authority head from considering any other factors that-
in' any given ' case may mitigate 1 or aggravate the~ offense 'for 'which

penalties and assessments are imposed.
-

-

.

5

$13.32 Location of hearina.

(a) The' hearing may-be held-- j-

i:(1)- In any judicial districtLof the United states-in which'

-the defendant resides'or transacts business;

(2) In any judicial districs:of!the United' States in1which. j
the claim or statement in issue wastaade;-or;

-

-(3) In.suchotherplace:asmaybetagreed.uponbythe,
_

defendant and the'ALJ.
,

(b)1 Each party shall havefthe" opportunity to present'
,

argument with respect tiojthe location of the hearing.,
(c) The' hearing shall bethold atTtha| place and at~the time

~

'

' ordered by the AIJ.' 4-

.

''

.I

-{.

$13.33- Witnesses.

(a) Except asLprovidedSin; paragraph.(b)Vof thisisection,=
o

testimony at the hearing.shall be givenforally by-witnesses under-

oath'or affirmation.
,

,
,
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(b) At the discretion of the AL7, testimony may be' admitted ;

in the form of a written statement or deposition. Any such :

written statement must be provided to'all other parties alorg
.

with the last known address of such witness, in a manner which ,

allows sufficient time:for other par *,ies to~ subpoena such witness ,

for cross-examination at the hearirg. Prior written statements

fof witnesses proposed to| testify at the hearing and deposition

transcripts shall km exchanged as provided'in $ 13;22(a) .
'

,

(c) The AL7 shall exercise reasonable control over the' mode !
!

and order of interrogating witnesses-and presenting evidencelso

as to (1) make the interrogation and presentation effective :for. ]
a
'the ascertainment'of'the truth,'(2)-avoid needless consumption of

time, and (3) protect witnes:ses from : harassment 'or. undue -
!

'

embarrassment.

(d) The AL7 shall permit the parties to conduchisuchicross-

examination as may be required for-a full =and true disclosure of

: the facts. .

(e)- At the. discretion of the? AL7, aL witnessimay be cross-- '

examined on matters relevantito the proceeding witho't regard tou'

the scope of .his or her direct exam'ination. :Tolthec oxtent'

permitted by the AL3, cross-examination .on' matitors outside.the
'

scope-of direct examination shallibecconducted in theinanner of
-;

direct examination and mayzproceed by leadingiquestions only if
'

the witness is-aihostile; witness, an adverse part , or?a withess!

identified with.an-adverse party.-
,., .

)
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(f)- Upon' notion of any party, the AIJ shall' order witnesses-

excluded so that they cannot hear the testimony of other

witnesses. This rule does not authorize exclusion:of--
~

(1) A party who is an individual;

(2) In the. case of a party that is-not an individual, an !
:

officer or employee of theiparty appearing for thetentity pro ~se' - ;

or designated by the party's: representative; or

(3) An individual whose presence ~is shown by-a party to be
:

"

essential'to the presentation of'its case,~ including an - 1

~ individual employed by the Government = engaged in assisting the

representative for the. Government.:
'

,
,

.

$13.34 Evidence.

(a) The AIJ: shallL determine the' admissibilityLof evidence.
|

(b) Except. as provided;in this part; the AIJ shallinoti be '|
t -. ,

bound'by.the Federal Rules of Evidence. However, : the AIJ? may ;

apply the Federal Rules of Evidence'where-appropriate', 3 g , to'

exclude unreliable evidence.- R'
.

i- ''1

| (c) The:AIJ shall exclude' irrelevant.and immaterial
|.

; evidence. t

L
!| (d) - Although relevant,.: evidence;may-:be" excluded it its'

L probative-value in. substantia 11yfoutweighed:.by the danger'of 't
J

unfair' prejudice,;; confusion of then issues,s or by. consideratilonsJ 'I

of undue: delay or' needless presentation oficumulative'. evidence.-

(e) ~Although. relevant,' evidence may beLexcludedjif it.isL i
l.

privileged under; Federal law. -I
p q
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(f) Evidence concerning offers of compromise or settlement '

shall be inadmissible to the extent provided in Rule 408 of the

Federal Rules of Evidence.

(g) The ALJ shall permit the parties to introduce rebuttal

witnesses and evidence.

(h) All documents and.other evidence offered or taken for

|
the record shall be open to examination'by all. parties,-unless

otherwise ordered by the ALJ pursuantLto $ 13.24.
1

,

,
,

513.35 The record.
;

(a) The hearing will be recorded and transcribed. -

Transcripts may be obtained following the: hearing-from the ALJ'at'

a cost not to exceed the actual cost of duplication. .

(b) The. transcript of' testimony,; exhibits and_other

evidence admitted at the hearing, and'all. papers and2 requests .;

filed in.the: proceeding | constitute the record fortthe' decision by_ ;

the ALJ and the authorityLhead. i

i(c). The record;may be? inspected and' copied (upon payment oil

a reasonable fee)'by anyone, unless:otherwise ordered:by theLALJ
pursuant to $ 13.24.

i

'

$13.36 Post-hearine-briefs.
i

The ALJ may require-the-parties to file post-hearing briefs.
In any event, any; party may- file |a post-hearing briAf. : ' The AL7 - f

'

.

!shall fix-the time'for fil'ing;such briefs,1not-to exceed?60| days !

from the:datelthe partiesireceive theitranscriptiofLthe hearing!
.

~

-
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or, if applicable, the stipulated record. Such briefs may be

accompanied by prop 9 sed findings of fact and conclusions of law.

The AIJ may permit the parties to file reply briefs.

$13.37 Initial decialen.

(a) The A1J shall issue an initial decision based only on
the record, which shall contain findings of fact, conclusions of

law, and the amount of any penalties and assessments imp-sed.
,

,

(b)' The findings of fact shall include a finding on each of
the following issusst

(1) Whether the claims or statements identified in the
complaint, or any portions thereof, violate $ 13.3;

(2) If the person is liable for penalties or assessments,.
,

the appropriate amount of any such penalties or assessments

considering any aitigating or aggravating factors that he or she
finds'in_the case, such'as those described-in 5 13.31.

!
(c) The A1J ~shall promptly serve the initial decision on

all parties within 90 days after the time for submission of Post-
hearing briefs and reply briefs-(if permitted) has expired. The

i

A1J shall at the same time serve all parties with a statement

describing the right of any defendant determined to-be liable for
a civil. penalty or assessment to file a motion for

reconsideration with the A14 or a notice of appeal with'the
authority head. If the AIJ fails.to meet the' deadline contained,

in.this paragraph, he or she shall notify the' parties of the
reason for the delay.and shall setia new deadline. I

50'
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(d) Unless the initial decision of the ALJ is timely
appealed to the authority head, or a motion for reconsideration

of the initial decision is timely filed, the initial decision

shall constitute the final decision of the authority head and
shall be final and binding on the parties 30 days after it is
issued by the ALJ.

$13.38 Reconsideration of initial decision. *

(a) Except as provided in paragraph (d) of this section, |

'

1
any party may file a motion for reconsideration of the initial

decision within 20 days of receipt'of the initial decision. If.

service was made by mail, receipt will be presumed to be five

days from the date of mailing in the absence of contrary proof.
(b) . Every such motion must set forth the matters claimed to

have been erroneously decided and the nature of the alleged
,

such motion shall be accompanied by a supporting brief.errors.

(e) Responses to such motions shall be allowed only upon
request of the ALJ.

(d) No party any file a motion for reconsideration of an-

initial decision that has been revised in response to a' previous
motion for reconsideration.

.

=,

(a) The ALJ may dispose of a'r.otion for. reconsideration by
denying it or~by issuing a revised initial Lecision.

!(f). If the A1J denies a motion. for reconsideration, the

initial decision shall constitute the-final decision of the
authority head and shall-be final'and binding'on tho' parties-30 i

51
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days after the ALJ denies the motion, unless the initial decision
is timely appealed to the authority head in accordance with,,

$ 13.39.
.

(g) If the ALJ issues a revised initial decision, that
decision shall constitute the_ final decision of the authority
head and shall be final and binding on the parties 30 days after
it is issued, unless it is timely appealed to the authority head
in accordance with $ 13.39. -

$13.39 ADDeal to authority head.

(a) Any defendant who has filed a timely' answer and who is-

determined in an initial decision to be liable for a civil-
penalty or assessment may appeal such decision to the authority
head by filing a notice of a'ppeal with the authority head in
accordance with this section.

(b) (1) A notice of appeal may be filed at'any time within
i30 days af ter the ALJ issues an initial decision. However, if

another party files a motion for reconsideration under $ 13.38, !

consideration of the appeal shall be stayed automatically pending
resolution of the action for reconsideration.

(3) If a action for reconsideration is timelyffiled, a
notice of appeal may be filed within 30 days after the ALJ donies'

the action or issues a revised initial decision, whichever
applies.

:(3) The authority head may' extend the initia1130 day period
for an additional 30 days if the defendant-files with the

.

52
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| authority head a request for an extension within the initial 30
|

| day period and shows good cause.

| (c) If the defendant flies a timely notice of appeal with
Ithe authority head and the time for filing motions for ;

1

reconsidaration under $ 13.38 has expired, the ALJ shall forward .

| the record of the proceeding to the authority head. I

(d) A notice of appeal shall be accompanied by a written
brief specifying exceptions to the initial decision and reasons >

>

supporting ths exceptions.
.

(e) The representative for the Government may file a brief
,

j in opposition to exceptions within 30 days of receiving the
notice of appeal and accompanying brief.

(f) There is no right to appear personatly before the
'

| authority head.
'

s
| (g) There is no right to appeal any interlocutory ruling by
i-
i the ALJ.

(h) In reviewing the initial decision, the authority head !

shall not consider any objection that was not raised before the
|

ALJ unless a demonstration isLmade of extraordinary circumstances '

causing the failure to raise the objection.
(1) If any party demonstrates to the satisfaction of'the

authority head that additiord1. evidence not presented at each '
<

hearing is material and that there were reasonable grounds-for

the failure-to present such evidence at such hearing,..the *

authority head shall romand the matter to|the ALJ for '

'

consideration of such additional evidence. ,

,

.
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i
i (j) The authority head may affirm, reduce, reverse, '

compromise, romand, or settle any penalty or assessment,

determined by the AIJ in any initial decision. i
| I

(k) The authority head shall promptly werve each party to |

the appeal with a copy of the decision of the authority head and -

) i

a statement describing the right of any person determined to be |

liable for a penalty or assessment to seek judicial review.

(1) Unless a petition for review is filed as-provided in 31 !

U.S.C. 3805 after a defendant has exhausted all administrative -

'

remedies under this part and within'40-days after the date on.

which the authority head serves the defendant.with a copy of the
;

E

authority head's decision, a determination that a defendant is4

liable under $ 13.3 is final and is not subject-to judicial _ ,

' 'review.
l

l

$13.40 Stava ordered by the Denartment'of Justice.

If at any time the Attorney General or an Assistant Attorney
General designated by the Attorney General transmits to the

l

authority head a written finding that continuation of the'

administrative process descriL?d-in this part:with respect to a

clain'or statement may adversely affset any pending or-potential
'

criminal or. civil action related to such claim or| statement, the
authority head shall stay the process immediately. The authority

head may order the process resumed only upon receipt of the

written a'uthorisation of the-Attorney General.

54
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i $13.41 Stav Dendina anneal.

| (a) An initial decision is stayed automatically pending
'

disposition of a action for reconsideration or of an appeal to
|

; .

| the authority head.
!

(b) No administrative stay is available following a final j

decision of the authority head.
i
:.

t'*

i 513.42 Judicial review, i
I

t
| Section 3805 of Title 31, United States code, authorises !
!

! judicial review by an appropriate United States District court of
;

a final decision of the authority-head imposing penalties or |
.

. \
assessments under this part and specifies the procedures for such
review. |

^

|

$13.43 collection of civil Donalties and assessments. |
,

,

Sections 3406 and 3804(b) of Title 31, United- States code, ;
4authorize actions for collection of civil penalties and -

assessments imposed under this-part'and specify the procedures }
,

for such actions. |

?

$13.44 Riaht to administrative effmat. '
'

, ..

'

The amount of any penalty or assessment which has become :

final, or for which a judgment has been entered under.$ 13.42 or '

5.13.43, or any amount agreed upon in a compromise or' settlement i

under $-13.46, may be collected by administrative offset under 31 l

V.S.c. 3716, except that an administrative offset may not'be made-
~

.
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|

under this subsection against a refund of;an overpayment of,

Federal taxes, then or later owing,by the United states to the

defendant.

I
|

!

$13.45 Deposit in Treasurv of United states.
'

All amounts collected pursuant to this.part shall be

deposited as miscellaneous receipts-in the Treasury of the United
i

, ,

states, except as provided in 31 U.s.c. 3806(g) .

|
'

.

$13.46 29agromise or settituent.-

,(a) Parties may make offers.of compromise.or settlement at *

! any. time.- -

(b) The reviewing official has the exclusive authority to

compromise or settle a case'under this part at any time after the'

' date on which the reviewing official;is permitted,to issue a
complaint and before the date on which the AIJ issues an initial-

decision. -

(c) The authority head has exclusive authority to

compromise or settle a case under this part at any-time after the

date on which the AIJ issues an _ initial decision,' except during

the pendency of any review under $.13.42 or'during the pendency.

of any action ~to collect penalties'and assessments under $ 13.43.
,

,

t

,

$
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| (d) The Attorney General has exclusive authority to )
|

1

j compromise or settle a case under this part during the pendency |

j- of any rev.tew under $ 13.42 or of any action to recover penalties

and assessmen:ts under 31 U.S.C. 3806.

(e) The evestigating official may reconL<,nd settlement. '

; terms to the rev ewing official, the authority head, or the
Attorney General, as. appropriate. The reviewing official mayi '

recommend settlement terms to the authority head, or the Attorney
,

;

i
General, as appropriate.

(f) Any compromise or settlement must be in writing.

$13.47 Limitations.

(a) The notice of hearing with respect to a claim or
statement must be served in'the-manner specified in $ 13.8 within

6 years after the date on which such claim or statement is made.

(b) If the defendant fails to serve a timely answer,

service of a notice under $ 13.lo(b) shall be deemed.a notice 'of
!

hearing for purposes of this section..

(c) The statute of limitations may be extended by agreement ,
>

<

of the parties.

' Dated at Rockville,-Maryland, this ! ' day of
, '1990. l

DR THE. ICLEAR REGUIATORY CONNISSION..
\ -

N o.: a< i. .

Samuel J. Chilk,
.

,

'
.

Isocratary f the-Commission. 1
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RULEMAKING ISSUE
August 10, 1990 SECY-90-279

fart The Commissioners

Irmat William C. Parler
General' Counsel

-

,

SubieSht PROGRAM FRAUD CIVIL. REMEDIES ACT (10 CFR PART 13)'
PROPOSED. RULE

Purpose: To obtain Commission approval for the issuance of.
a proposed rule implementing the Program Fraud
Civil Remedies Act..

Backaround: The Program Fraud Civil Remedies Act,
Pub. L. 99-509, 31 U.S.C. 3801-12, applies ~to
false claims and statements involving sums not
exceeding $150,000 made by any person, employees
as well as members-of the public, to an agency-
covered by that Act. That Act authorizas a-
covered agency to impose civil penaltits of up to
$5000 for each separate claim and, in uddition,
assessments of up to double the amount falsely
claimed, in accordance with' regulations issued by .

'

the agency. When the Act was. enacted in 1986, it
did not apply to the NRC.' ' However, . the Inspector
General Act Amendments of 1988, Pub. 1. 100-504, 5
U.S.C. App. operated.to extend:the Program Fraud
Civil Remedies Act to the NRC.

The Act establishes a' basic procedure through
which an affected-agency may investigate and,
adjudicate such-claims and statements. In brief,
the Act prescribes'the steps that must'be taken by
an agency before it' brings a case against someone

.under the Act. First,.the Act specifies that an
investigation:of an, alleged false claim or
statement will be conducted by an " investigating

CONTACT:
John Cho
x21585-

NOTE:
TO DE MADE PUBLICLY AVAILABLE WHEN THE' FINAL SRM.ISMADE-AVAILABLE. ~"

,,.._#
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i
official". Second, before administrative action :
can be taken against a person, the report of the
investigation must be reviewed by an agency i

,

" reviewing official" who determines whether there '
-

is " adequate evidence to believe that (the) person
is liable" under the Act. Third, upon an
affirmative finding, the reviewing official must

.

refer the matter to the Attorney General with i

notice'of intent to initiate administrative '

proceedings against the subject. Only if the
Attorney General or an Assistant 'ttorney General idesignated by him agrees, can such action be
taken., Fourth, for agencies such as the NRC'whose
69tions are subject to the requirements of the

,

3

Adkinistrative Procedure Act, the hearing must be
condected by a " presiding-officer" who must be an
Admini.strative Law Judge in accordance with that-
Act's provisions. Any person who is held' liable
may appeal to the " authority head" -- the head of
the agrncy or an official of the agency designated qe

by regulations to act in.the authority head's i
behalf. The authority head may affirm, reduce,
reverse, compromise, remand,.or settle any penalty 1
or assessment determined by the presiding officer.
Prior to the presiding officer's decision on ,

.

liability, the reviewing official has the
iexclusive authority to settle the matter withouth

the consent of the presiding officer. Fifth, the
i

| deciuion of the agency ja subject to judicial !review in an appropriate United: States District
,

court. The agency's findings of fact.are final -

and conclusive unless found by the-court to be
unsupported by substantial evidence, sixth, and i

finally,' judicial enfercement of any civil penalty
or enforcement order is obtained through the i
Attorney General.

t

The Senate Governmental Affairs, Committee: report
on the bill'that led to the Act1 expressed the
Committee's expectation that-the, regulations of:
the-agencies would be substantively uniform. .In '

furtherance.of that> expression,7a1model set of:
!

implementing: regulations was developed by an- '

interagency task' force under the sponsorship.of
the President's Council on Integrity and
Efficiency. The:affected agencies.then. issued'
regulations-using the modelras a-basis The.
regulations-proposed ~here'for. Commission approval. .essentially.are an adoption-of;the model rules '

,

i

t

i i

w , d
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'
.. o v -



c --

)

'
\

|

l

The Commissioners 3

with designations to fit NRC needs and
organizational structure.

As noted, the scheme outlined by the Act for
investigating and pursuing false claims and
statements calls for four principal' agency actorst,
the investigating official, the reviewing
official,.the presiding officer and the authority
head. For an agency such as the NRC, the Act-
specifies that the Inspector General (or designee)
will be the investigating officer. It alsospecifies that the presiding officer will be an
Administrative Law Judge. The' persons who are to
act in the remaining two capacities need to be.
decided by the Commission for' designation in the
regulations.

.

The Inspector General has named the' Assistant
Director for Investigations as his designee. Theproposed rules thus specify thr.se two as the
investigating. official.

The Deputy General Counsel for Licensing and
Regulation or his designee,Jan appropriate.shnior.
grade member (paid at least at the GS-16 level) of-
the office of.the. General' Counsel, is proposed.as
the reviewing official _ In this regard, we have .|

'

. reviewed the regulations of a number of agencies !

and of these, all but'one,'the National'
i

Aeronautics and Space Administration, designate
{the agency's. General Counsel (or' equivalent) or

someone from the-General Counsel's senior staff. j
See, c.g., the-regulations.of-the Departments of'.

'

Health and Human Services,.45 CFR 79.2;? Labor, 29
CFR 22.2; Veterans Affairs,.38 CFR 42.2; .

Transportation, 49 CFR 31.2;: Justice, 28 CFR 71.2;-
and Energy, 10 CFR 1013.2.: NASA designates the 1

Associate Administrator.for Management to this 1
'

position-but also specifies that_the: Associate '

General' Counsel or his or'her designee will serve
as legal counsel to the reviewing official. 14-
CFR 1264.101. :We have proposed the designation of<
a senior: lawyer as the reviewing official'as its
orincipal: function,_ evidentiary _ assessment,- calls ,

for legal skills. '

The proposed rule specifies that_the-Commission is
the authority head. -Although'the Actcauthorizes- ,

the Luthority heedtto name.a designee by :

||

'
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i

regulation, one is not' named in the proposed rule.
Under the Act, the authority head has the. power to
decide any appeal from a presiding officer's
decision. In addition, as noted earlier, the-
authority. head has the authority to compromise or
settle any allegations of liability after the
presiding officer's' decision is rendered. Whether
a given claim should be settled or pursued through
final adjudication often calls for more than legal
judgment. Frequently, considerations of
enforcement policy become part of the mix in
arriving at a settlement decision. For that
reason, we believe that the commission itself
should excercise the function of the authority
head under the Act and that the function should
not be delegated to another official or entity
within the NRC.

In comparison, most of the other agencies whose,

regulations are cited above>name a designee,
generally the: deputy, secretary'or other similar
high official'of the agency,-to act for,the
authority head in this regard.= However,.two
agencies do not, Health and Human Services and:
Veterans. Affairs. The regulations'-of the former
provide only for an authority head, the,

| Departmental Grant Appeals' Board of the Department
of Health and Human Servfces,'to carry out the-
appellate review functions. Under the regulations
of the latter agency, only'the agency head is
designated to' carry.out those: functions.

The remaining provisions of the proposed rule
simply adopt the model rules. '

Recommendation: That the-Commission:

1. Acerove: -The' Program Fraud; civil
Remedies Act. rule-proposed herein for,

'

Lpublication and solicitation'of
comments. .(Enclosure A);

|

| 2. Note:<
L

| a '. That the rule will be published in
the Federal Registertas a proposed-
rule.

4
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b. That the cognizant Congressional
Committees will be notified of the-

publication of this proposed rule
by a letter such as-that attached.
(Enclosure B)

c. That the Inspector General concurs
'

in the ab ve recommenda ns.
'

--

William C. parler-
~ General Counsel

Commissioners' comments or consent should be provided directly
to SECY by c.o.b. Triday, August 24, 1990.

Commission staff office comments, if any, should be submitted to
the Commissioners NLT August 17, 1990, with an information copy
to the Office of the Secretary. If the paper'is:of such a nature
that it requires additional review and comment, the Commissioners

i
1

and the Secretariat should be apprised of.when comments may be- |

expected.
,
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Enclosure-A -g
7590-01

NUCLEAR REGULATORY CO)OISSION
10 CFR PART 13

PJEN RW 3150-AD71
Program Fraud Civil .Remeilles Act

.

AGENCY: Nuclear Regulatory Commission. I

ACTION: Proposed rule. '

SUMMARY: The Nuclear Regulatory Commission proposesJregulations

to implement the Program Traud' Civil Remedies Act of-1986. The
,

'

Act authorizes certain Federal agencies', including the Nuclear ;

Regulatory Commission, to impose, through administrative~

adjudication, civil penalties and assessments ~against any. person

who makes, cubmits, or presents.a-false, fictitious, or.
, ;

fraudulent claim or written statement'to the agency. These.
'

proposed regulations establish ttus procedures the Commission will-

L follow in implementing the provisions of the Act'and specifies

the hearing and appeal rights of-persons subject:to penalties'and
|

,
''

assessments under the Act. .

,

DATES: The comment period expiresHon (60, days after
publication in the Federal. Register.) Commentsireceived after

~

this date will be considered-if it is practical to do so, but'
assurance of consideration cannot be given except as'to comments

received on or before'th!s dat'e. [
.

I _
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ADDRESSES: Send written comments to the Secretary of the

Commission, U.S. Nuclear Regulatory Commission, Washington, DC

20555, Attention: Docketing.and Service Branch. Comments may I

also be delivered to the Office of the Secretary, U.S. Nuclear
Regulatory Commission, one White Flint North, 11555 Rockville

{
Pike, Rockville, haryland, between 7:40 am and 4:15 pm Federal
workdays. Copics tf any comments received may be examined and

copied for a fee.at the NRC Public Document Room, 2120 L. Street,' |.

NW (Lower Level),.Wanhington, DC between the hours of 7:45 am and I

4:15 pm Federal' workdays,

f

FOR FURTHER INFORMATION CONTACT: John Cho,,0ffice of the General !

Counsel, U.S. Nuclear Regulatory Commission, Washington, DC ^ !.

t
20555, Telephone 301-492-1585. t

i

I.

SUPPLEMENTARY INFORMATION:

Background !
1

In October 1986, Congress enacted the' Program Fraud Civil

Remedies Act, Pub. L. No. 99-509 (codified 4 31 U.S.C. 3801 through '

3812), to establish an administrative remedy against-any person. I

who makes a false claim or writted' statement)to'any of certain'
Federal agencies. In brief, it requires the affected Federal1 *

agencies to follow certain procedures in recovering penalties (up _
,

~

-

to_$5000 per claim).and assessments-(up to doubletthe amount- . t
<

tfalsely claimed)'against persons'who file-false claims or-
.

.,

h\2'

i

y

i
* -
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statements for which the liability is $150,000 or less. The Act
I

further requires each affected agency to promulgate rules and i

regulations necessary to implement its provisions. |

i.

rollowing the Act's enactment, at the request of the
. -;

President's Council on Integrity and Efficiency (PCIE) an
,

interagency task force was established under the leadership.of

the Department of Health and Human Services to develop model

regulations for implementation of the Act by all affected-
agencies. This action was in keeping with the stated desire of'

,

the Senate Governmental Affairs Committee that'"the regulations

would be substantially uniform"throughout the government" (S.

Rep. No. 99-212, 99th Cong., 1st Sess. 12 (1985). Upon their

completion, the PCIE recommended' adoption of the model rules by
all affected agen'cles.

At that time, the Act did not apply to:the' Nuclear
Regulatory Commission. However,'that Act has'since become

applicable to the Commission as a result of the enactment of-the

Inspector General Act_ Amendments, Pub. L. 100-504, October 18,
1988. Those anendments,.intar AllA, added the Nuclear Regulatory
Commission as an " establishment" under the Inspector General Act

, , and, by'doing so, operated to-b' ring the' Commission within the

-provisions of the Program-Traud Civil Remedies Act.

_

3'

,
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These proposed regulations are essentially the same as the
model rules recommended by the PCIE. They incorporate, where

appropriate, definitions 1.o fit the commission's organization.
They prescribe the procedure under which false claims and

statements subject to the Act will be investigated and reviewed,
and the rules under which any ensuing hearing will be conducted.

Statutory Scheme-

Under the Act, false claims and statements subject to its

provisions are to be investigated by an agency's investigating
official. The results of the investigation are then reviewed by
an agency reviewing official who determines whether there is

adequate evidence to believe that the person named in the report
is liable under the Act. Upon an affirmative finding of adequate
evidence, the reviewing official sends to the Attorney General a

|

written notice of the official's intent to refer th's matter to a
presiding officer for an administrative hearing.- The agency

institutes administrative proceedings against the person only-if

the Attorney General or the Attorney General's designee approves.

Any penalty or assessment imposed under the Act may be collected

by the Attorney General through the filing of a' civil action, or-
by offsetting amounts, other than tax refunds, owed the >

particular party.by the Federal government.-

For purposes:of this Act, these proposed regulations

designate the Inspector General or the'Assistar.c Inspector

4

4

,1

'
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.
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I
General for Investigation: as the agency's investigating I4

official. They also designate the Deputy General Counsel for

Licensing and Regulation or his or her designee as the: reviewing !

official. Any administrative adjudication under the Act will'be f
presided over by an Administrative Law Judge and~any appeals from

the Administrative Law Judge's decision will be decided by the
}

Commission.

h
A more detailed discussion of the model rules' provisions is ,

,

found in the promulgations of.several of the; agencies that
adopted-them earlier, including those of the Departments of

Justice (53 FR 4034; February 11, 1988 and 53 FR-11645; April 8, i

1988); Health and Human Services (52 FR 27423; July 21, 1697 and

53 FR 11656,. April 8, 1988);.and Transportation (52 FR 36968|
| October 2, 1987 and 53 FR 880, January 14, 1988',. Anyone

desiring further explanation of the model rules is referred to
the cited references. t

.

--.

|

Environmenta2 pact: Categorical Exclusion
r

The NRC has determined that this proposed rule is'the type
;

of action described in categor'ical exclusion 10' CFR 51.22 (c) (1) . '

Therefore, neither'an'environmentallimpact' statement.nor an i

environmental assessment has been prepared for this proposad !

rule. |

!

. i
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paperwork Reduction Act Statement

This proposed rule montains no information collection

requirements and therefore is not subject to the requirements of

the Paperwork Reduction Act of 1980' (4 4 U.S.C. 3501 et seq.).

Regulatory Analysis

The Program l'raud Civil Remedies Act of 1986 (Pub. L. 99-

509, 31 U.S.C. 3801-3812) established an administrative remedy

for falso claims or statements submitted to various agencies.

Under the Act, anyone who knowingly submits a false, fictitious,

or fraudulent claim to any of these agencies is liable for up to
a $5,000 penalty and an assessment of double' damages. Each '

affected agency is required to issue implementing regulations

governing the investigation of.such claims and their adjudication
by the agency. Although the.Act did not apply to the NRC at the

time of its enactment, its provisions became applicable to the

NRC upon later enactment of the Inspector General Act Amendments,
Pub. L. 100-504, October 18, 1988;

The proposed rule carries out the requirements of that Act.
.

?It essentially adopts the model' rules prepared under the auspices ~
.

. .

of the President's Council on Integrity 1and Efficiency. This is- i

-

in keeping-with the expectation of the-Senate Governmental-

Affairs Committee, expressed in its report on the Act, that the
agency regulations thiaughout the Government woul'd.be

6
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substantively uniform, except as necessary to meet the specific

needs of a particular agency or program. S. Rep.' No. 99-212,

99th Cong., 1st Sess. 12 (1985).
:

:

Regulatory Flexibility certification f
As required by the Regulatory Flexibility Act of 1980.(5

U.S.C. 605(b)), the Commission certifies that this rule, if

adopted,.will not have a significant economic impact on a

substantial number of small: entities. The proposed rule

establishes the procedural mechanism for investigating and )

adjudicating allegations _of false claimo or statements made

against'affected. agencies. The' proposed rule, by itself, does ,

'

not impose any obligations'on entities including any regulated

entities that may fall within the definition of "small entitles'

as set forth in Section 601(3) of the Regulatory: Flexibility' Act,

or-within the definition of "small business" as found in Section'
.

3 of the Small Business Act, 15 U.S.C. 632, or within the Small

Business Size Standards found in 13 CFR.Part:121. These

obligations would not be. created until an order is, issued,~at <

L which time the person subject to the order would=have a right to ;
I

a hearing in accordance with the regulations. t

[
,

; Backfit' Analysis

! The NRC has determined that the backfit rule, 10 CFR 50.109,
! . does not apply'to this proposed rule, and therefore, that'a

backfit analysis is not required for.this proposed rule, because_
~

t
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these amendments do not involve any provisions which would impose

backfits as defined in 10 CFR 50.109(a)(1).

List of Subjects

claims, Fraud, organization and. function (government
agencies), Penalties.

.

I

e

i
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8
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1. A new part 13 is added to 10 CFR Chapter I to read as
follows:

PART 13 , PROGRAM FRAUD CIVIL REMEDIES

EJLG n.

13.1 Basis and purpose.

13.2 Definitions.

13.3 Basis for civil penalties and assessments.
13.4 Investigation.

13.5 Review by the reviewing official.
13.6 Prerequisites for issuing a complaint.

|13.7 Complaint.

13.8 Service of complaint.
;

13.9 Answer.
=

13.10 Default upon failure to file'an answer.

13.11 Referral of' complaint'and answer to the ALJ.
f

13. 2 Notice of hearing.
13.13 Partico to-the hearing.
13.14 Separation of functions.

13.15 Ex parte contacts..

13.16 Disqualification of reviewing official or ALJ.
13.17 Rights of parties.

13.18 Authority of the ALJ.
,

13.19 Prehearing conferences.

13.20 Disclosure of documents.
13.21 Discovery.

9

,

..
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13.22 Exchange of witness lists, statements, and.

exhibits.
,

13.23 _ Subpoenas for attendance at hearing.
|

13.24 Protective order. i

13.25 Fees.

13.26 Form, filing and service of papers. ,

13.27 computation of time.

13.28 Motions.

13.29- Sanctions.

13.30 The hearing and burden of proof. s

13.31 Determining the amount.offpenalties and

assessments.
;

13.32 Location of hearing. '

13.33 Witnesses. ,

13.34 Evidence.
,

-

. 13.35 The record. '

13.36 Post-hearing briefs.

13.37 Initial decision.
.

13.38 Reconsideration of initial decision. *

i
13.39 Appeal to authority head.

l-

!
| 13.40 stays ordered by the Department of Justice.'

13.41 Stay pending appeal.

13.42 Judicial review.
i

13.43 Co11cetion of civil penalties and assessments. '

>

13.44 Right to administrative offset.

113.45 Deposit'inLTreasury of United States.

I10

l
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13.47 . Limitations.. > ;l

) Authority: Pub.'L. 99-509,c. secs. 6101-6104# 100. Stat. 1874-(31" -l
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$13.1 Basis and cureose.

(a) Basis. This part implements the program Fraud Civil

Remedies Act of,1986, pub. L. No. 99-509, $$ 6101-6104, 100 Stat.
1874 (October 21, .19 8 6)' (31 U. S. C. 3801-3812) 31 U.S.C. 3809,

requires each authority head to promulgate regulations necessary
to implement the provisions of that Act.

(b) Purnoce. This part (1) establishes administrative

procedures for imposing' civil' penalties and assessments against I

persons who make, submit, or present, or cause to be made,

submitted, or presented, false, fictitious, or fraudulent claims

or written statements to authorities or to their agents, and (2)
specifies the hearing and appeal rights of persons subject to.
allegations of liability for such penalties and assessments.

$13.2 Definit 12na.

As,used in this.part

EL2 means an Administrative Law Judge in the. authority

appointed pursuant to 5 U.S.C. 3105 or detailed'to the authority '

pursuant to 5 U.S.C. 3344. !

Authority means the Nuclear Regulatory Commission.

Authority h'ead means the CommissionLof five members or a
'

quorum thereof sitting as a body, as provided by section 201 of

the Energy Reorganization Act of 1974 (88. Stat. . 1242).
;

:!
Benefit means, in'the context' of " statement", anythingfof!

value, including.but~not limited to'any advantage, preference,'

12'

4
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;

privilege, licerse, permit, favorable decision, ruling, status, !
,

or loan guarantee. !

CIAlID means any r& quest, demand, or submission--

(a) Made to the authority for property, services, or money

(including money represent!ng grants, loans, insurance, or '

i
benefits); !

(b) Made to a recipient:of property, services, or money
from the authority or:to a party to a contract with the

-

i

!

authority--

!
(1) For property or services if the United States--

(1) Provided such property or services;. [

(ii) Provided any portion of the funds for the *

purchase of su'ch property or services; or.
,

(iii) Will reimburse such-recipient or party.for the-
purchase of such property or services; or :

;

(2) For the payment of money 1(including money. representing

grants, loans, insurance, or benefits) if.the United States-- *

,

(i) Provided any portion of the-money requested or
i demanded; or

-

(ii) ~Will reimburse'such recipient or. party for|any ;

.:
portion of the money paid on such request or demand; or

,

l- (3) Made to the1 authority which has'the effect of. l
decreasing an obligation to pay or' account for property,(.

i

services, or money.
[

comolaint means-the administrative complaint ~ served'by'the
{

-

reviewing official on the' defendant'under's 13.7.

13
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DefendaD1 means any person alleged in a complaint under

$13.7 to be liable for a civil penalty or assessment under
$ 13.3.

Government means the United States Government.

Individual means a natural person.

Initial decisi2D means the written decision of the ALJ
required by $'13.10 or $ 13.37, and includes a revised initial
decision issued following a romand or a motion for

r

reconsideration.

Investinatino offielal means_the Inspector General of the
,

Nuclear Regulatory Commission or the Assistant Inspector General !

for Investigations, Office of the Inspector General.
t

Knows or has reason to know means-that a person, with
respect to a claim or statement-- '

.
'

(a) lias actual knowledge that the claim or statement is.

,

i

t

false, fictitious, or fraudulent;

(b) Acts in deliberate ignorance of thettruth or falsity of'
the claim or statement; or.

'

(c) Acts-in reckless disregard of the truth'or falsity of
the claim or statement.

!

Makes, wherever it appears, shall include the terms:

presents, submits, and causes to be _ made, presented; cnr
.

submitted. As'the context requires,fmakino or-made-shall'

likewise include the correspondingfforms'of.such terms.'
t

- *
4
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Person means any' individual, partnership, corporation,

association, or private organization and~ includes the plural of
that term.

Reoresentatiya means any person; designated by a party in
writing. '

Reviewina offical means the Deputy General Counsel for

14 'ensing and Regulation of-the Nuclear Regulatory Commission''or-
-his or her. designee who l's--' !

(
(a) Not. subject' to' supervision by,: or renuired 'to report- )

to, the-investigating official;1

(b). Not< employed in the organizational? unit of'the'

authority-in whichithe investigativg official'is employed;,and-
.

(c) Serving in a position -Mor which' the' rate of basic pa:'

isnotlessthantheminimum.rateOfbasicpayforfgradeGS-16 ;

j
under the General Schedule.

i

= Statement means any representation, certification,-
.

,

affirmation, document,Lrecord,'or:accountingior bookkeeping entry. j
made--

1

(a) With respect'.to aiclaim or-to'obtain the-approvalior .

. .

.

i

payment'of a claim (including relating.to: eligibility to make a
. claim); or

(b) With' respect to (includi'ng:-relatin'gito elisibility; j.

f or) --,
'

-(1)L A contract with, or aL b'd or, proposal for._a* contract Ii

!

with; or
,

(2) A grant, loan, or-benefit from,
,

ki

15 4
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the authority, vr any State, political' subdivision of a State, or
other party, if the. United States-Government providas any portion

.

of the money or property under such-contract or:for such grant,

loan, or benefit, or if Government-will reimburse such State,

political subdivision, or party for any. portion of the. money or
property under such contract or for: such. grant,floan, or- benefit.

!
\S13.3 Basis for civil nenalties and assessments. )
i(a) _ , claims.1 (1)_ Except as provided~in paragraph--(c) of- *

this section, any person who makes a claim.that the person knows'-
or has reason to know--

(1) Is' false,. fictitious, or fraudulent;
i

(ii) Includes or is' supported.by:anyjwritten statement'
,

. - !which asserts <a material fact.which is false,; fictitious, or
fraudulent;

(iii) Includes or isJsupported bysanyLWritten statement
that--

(A) Omits a material 1 fact;;
,

.

. .
1(B) Is false, fictitious,-or~fraudulentlas a result of suchi
i;

omission; and !

(C) ,Is'a statement in which te person making |
|

such statement has a' duty _to includefsuch> material fact; or-
,

(iv) Is for payment |for the provision 1of property 1or:
i

servicos1which the_ person has notLprovide'd asLclaimed',.
a
1

$

1. ,

16- d
>

.
,

.
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|
1shall be subject,-in addition-to'any,other remedy that may be i

prescribed by law, to a civil penalty of not more than $5,000 for
each such claim.

\'
(2) Each voucher'. invoice, claim form, or other individual,

'l
request or demand for property, services, or money-constitutes.a:
separate' claim.

(3)- A claim shall be considered made to the authority,

recipienc, or party.when such claim is actually made to.an. agent, '

fiscal intermediary, or'other entity, including any StateLor- f
. political subdivision thereof,-. acting for or on' behalf of' thel

_

. authority, recipient, or party.

(4) Each claim for property, serviceo, or monay'is, subject i

to a civil penalty regardless of whether such property, services,
or money is'actua'li delivered or-paid. !

!(5). If the Government!has made any payment ~(including
- |

transferred property or provided-services) on a claim, a person
.

subject to a civil penalty |under paragraph'. (a) (1) of( this' section-. I
shall also be. subject to an| assessment of not more than twice the:

amount:of.such claim _or.that' portion:thereof-that isidetermined

to be 'in violation of: paragraph (a) (1)'.- of this section. 1Such-
~

.;4

assessment.shall betin lieu of damages sustained by the' 't
Government because of-such claim..

(b); Statenents.; .(1) Except as provided in paragraph ~(c)-

.

q
'of this section, any' person who makesTa'writtengstatement that--t<

.

;

-(i) The person'knows~or,h'as reason to know--
i
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(A) Asserts a material-fact which is false,-fictitious, or.

fraudulent; or.

(B) Is' false, fictitious, or. fraudulent becauseLit omits a q

material fact that the person making the statement has a= duty-to ~

include in such, statement; and

(ii) contains or is accompanied by an express. certification
,

or affirmation'of the truthfulness and accuracy of the contents

of the statement, h

shall be subject,-in' addition'to any other remedy.that may.be
,

prescribed by law,' to a civil. penalty of'not, more'than $5,000-
for each such statement.

(2) Each written' representation, certification, or
,

affirmation constitutes a: separate' statement.|

(3) 'A statement shall be considered made to the' authority -l

when such statement is actually made.to an' agent, fiscal 1> '
4

intermediary,,or other entity', includingfany; State 7or. political-
subdivision-thereof, acting'for or.on behalf"of the-authority.=

(c) No proof of specific intent;to defraud.is? required'to1'

establish liabilityLunder th'is section..

(d)- In any case in which it is determine'd,that more than: i

~

. . . Ione-person is liable for: making 1a claim'or statement under this 1
'

d
J section, each such person'may1befhold_liableufor a'-civil-penalty. A~

,

i;r -underithis section.'

(e) 'In any' case in which itiis determined;that?more than.

't
Q ,.. . one person is-liable for makingfa, claim-under this-section on-'

i*

~

,
' which the Government has made payment [(including;tran'sferredf !|

?,
\

, , <v
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-property or provided services)~, an assessment may be imposed

against any such person or jointly and severally against any 's

combination of such persons. I

,

$13.41 Investication,
i

(a) If an investigating official concludes that a subpoena
-l

..

pursuant to the authority: conferred by 31 U.S.C. 3804(a) is.
,

warranted--
's

(1) The subpoena so issued shall~ notify the person to whom

it is addressed of the authority.under-which,the subpoena is
~

..

issued and shall identify the records or documents sought;: '

(2) _The investigating official may' designate a person to
i:act on his or her behalf to. receive the" documents 1 sought; andt }

,

-(3) The person:receivingLsuchisubpoena shall-be required to-
~

,

,.

tenderito the investigating'officia1 Lor the:persen designatodito-i

receive the documents?a' certification that the; documents sought.
' ~

,
,

, a
have 'been~ produced, or :that such. documents are .not available and

't

the, reasons therefor, orfthat such documents,) suitably
.e

identified, have been withheld 1 based 7upon theiassertionJof.an
'

|
| identified privilege.- ',

,

T <

(b) LIf the' investigating officia1Nconcludes|thatian action
.

h

Lunder the' Program Fraud CivilERemedies ActLmaycbe warranted,;the;
4

investigating official shall" submit aireport(containingfthe.-'

g

-findingsandconclusionsoffsuchfinv'eshihation!tothereviewingt j
official. '1

|

|Mt r,

'
< 1
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(c) Nothing in this section shall preclude or limit an
i

investigating official's discretion to refer allegations directly

to the Department of Justice for suit-under the False Claims Act~

or other civil relief, or to defer or postpone a report or

referral to the reviewing official to avoid interference'with a

crimin'al investigation or-prosecution.

(d) Nothing in this:section modifles any responsibility of i

an investigating official to-report' violations'of criminal law to )i
.;

the Attorney General. <

,

S13.5 Review by the reviewina-official.

(a) If, based on the report of the investigating officia11
under.S-13.4(b), the reviewing of ficial.'determiner, that th- . Lis t'

[
fadequate evidence to believe thatca person is li,,ble under S 13.'3 '

.of this part, the reviewing (official:shall transmit-to the
t

Attorney General a written notice of the reviewing official's
intention to issue a' comp 1Eint under $13.7.

{
(b) .Such notice shall include-- 4,

(1) A statement.ofjthe reviewing official's reasons for
issuing.a complaint;

,

!

(2) -A statementespecifying the. evidence.that supports the #

allegations'of liability;-
,

(3) A' description ofrthe claims;or statements'upon which-~

'

the allegations.of l'iability:are base'd;
'

1

-|
.
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(4) An estimste of the amount'of money or the value of

property, services, or other' benefits requested or demanded in-
|

violation of S 13.3 of this part; ' !

(5) A statement of any exculpatory or mitigating- f

circumstances that may relate to the claims or statements known !
~

3by the reviewing official or the investigating; official; and
-i

(6) A statement'that there is'a reasonable. prospect of
collecting-an appropriate' amount of penalties,and assessments,

i

S13.6 Prerenuisites for"issuina a-corolaint.-
(a) The reviewing official"may'_ issue a-complaintjunder-'

,

S13.7 only if--

|(1)- The' Department of Justice-approver the issuance;of a

complaint in a written statement described in 31-U.S.C.'.
-

3803 (b) (1) , and

(2)-- In the' case of: allegations.ofM11 ability under $ 13;3(a) i
.

-

,

with respect'to a claimi the reviewing | official determines that,
- a

=I

with respect to-such claim oria group of related claims submitted ~ i

at the same time-such claim is submitted (as definadlin paragraph !

(b) .of this section) , the amount of-money or:the-value'of
_

property or services demanded or:requestedLin vi'lation ofo |

S 13.3(a) does not' exceed $150;0004 ' '

i

!

(b) For the purposes-of-this section, a related group of- ",

claims submitted at the same time!shall11ncluderonly those. claims

-arising from the same thansactionI'( m ,ogrant,ploan, i

:n a

'|

21
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application, or. contract) that . are: submitted simultaneously as '
part of a single request, demand, or submission. I

l

(c) NothingEin this-section shall be construed to limit the

reviewing. official's authority _to join-in a single complaint
against a person claims that are unrelated-or were not submitted

simultaneously,=regardless of the amounc of money, or:the value;
!

of property or services, demanded or requested.

r

$13.7 Comnlaint.

(a) on or: af ter the date: the . Department of Justice: approves -e .

.the issuance of a' complaint in accordance with 31 U.S.C.;-

. >

3803 (b) (1) , the-reviewing official may serve a complaint-on:the"
' defendant, as provided in S113.8.

(b) The complaint shall state--T , .

(1) The allegations of'liabilityfagainst the defendant, i'<

includingthestatutory' basis-for' liability,anLidentificationof
the claims or statements.that are the.camir forftbe' alleged. !

, -liability, and-the; reasons why liabilityJallegedly. arises:from
i

-such claims or statements;

(2). The maximum amount of penaltiesTand assessments:for- [
~

which the defendant'may belheld liable;;

:(3) Instructions 5for-filing anLanswernto" request a' hearing,ag a

rincluding a specific statementcof the defendant's right to:

' request:a hearingiby fil'ingLanLanswer-and-to'beLrepresented byha-
representative;'and' ~

]
m - .

,
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(4)' That failure tosfi'le:an1 answer within 30 days of
service of the complaint will result in the imposition of the-
maximum amount of penalties _'and assessments without right to-

'

appeal", as provided in:S 13.10.
-1. t .

'

(c) At the'same. time the. reviewing official' serves the

complaint, he or she shall serve the-defendant with a: copy of !
E

these regulations. '
-

f

$13.8- Service of complaint.
1

(a) . Service of a complaint must-be mad,e.by certifiedLor=

registered 1 mail or by deliveryfin;any mannercauthorized.by Rule~

~

4(d) of the Federal'Rulesiof, Civil-Procedure.' Servicells'

complete upon receipt.-
,

i .(b) Proof of serviceinstating_the name'andvaddress.of the-
L person on whom:the complaint wasiservedg and the. manner.and'date ' '

of4 service, may3be made'.by--

(1) Affidavit of'ther individual servingith'e' complaint by.
L delivery; t

'

s
t

(2)- A United States Posta1' Service return: receipt card
7

acknowledging receipt; orf

-(3) Writtencacknowledgment of; receipt,by the. defendant'or.
E
L his or1her representative.. i

|
'

L
.

S13.9 Answer. '

-

1,,

(a) The defen' dant may)requestJa-hearing (by filing an answer
. .

,with the reviewing. official =within 30 days.ofLservicesof-the'-
l

,

>,

li( , ;
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complaint. Service of an answer shall 1 made by delivering a

copy.to;the. reviewing official or by placing:a copy in the United

States mail,, postage prepaid and addressed to the_ reviewing

official. .An, answer shall-be deemed to be_a' request for hearing.

(b) In the answer, the defendant--: ;

(1) Shall admit or deny each of-the allegations of .

liability made in the complaint;.

(2) Shall= state any' defense on which the;defehdant: intends i

!
to rely;

<

(3)L.May state any reasons why~the defe,ndant contends 4that {
- . .

.. :(the penalties and assessments shouldLbe:less;than'the statutory _ J

maximum; and>

(4) Shall. state the name, address,_and telephone number'of' RL

the person authorized by the defendant 1to,act as defendant's

representative, if.any.

,(c) If the' defendant =is unable to' file an answer meeting.
the requirements. of paragraph 1(b)_.of Ethis sect' on within~the . timei

<provided, the defendant may, before the expihation 'of: 30 days jE
i, ,

~from service of the complaint,: file with'the: reviewing 1 official a
J

. !

general answer denying liability and requesting!a heading,. ahd'a '

request':for an: extension of time within;whichlto file-an answer

meeting |the requirements of paragraphD(b)(of1this section..!The

reviewing official shall'filejpromptly with'thefALJ'the. i

Ecomplaint,rthe general.answercdenying: liability' and;the request-, 4
<

1

fer anLextension;of time as provided in S 13.11..'Forigood'clase

shown, the ALJ may grant' the defendant"up to|30. additional: days '

-!

2'4 4 < 4 ,,

M j
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within which to file an enswer meeting the requirements of I
!

paragraph (b) of this raction. l

4

$13.10 Default upon fallare to file an answer. u,

j,

(a) If the defendant does not' file an answer within the !

time prescribed in;$;13.9(a),.the reviewing official may. refer
t

the complaint to the ALJ. - ,

"

'l
(b). Upon the referral of'the_ complaint, . the-ALJ shall

.promptly serve'on defendant;in the manneriprescribed_in1513.8 a-

noticeithat an initial 2 decis' ion-will betissued under'this
~

section. I

(c); The ALJ shall: assume the facts alleged'intthe: complaint-

to-be true, and,-if,such; facts establish liability:under $13.3,
the ALJ shall issue anfihitial decisionfimposingsthe maximum- -

-i

!1

amount of penaltieslandLassessments' allowed;under-theistatute. '

!(d) Except as otherwise provided|in.this sectioni by-
. . ..

_;

failingtofileatimelhianswer|,thedefendantwaives-anyLright:
i

'

to further review of the' penalties andfassessments ' imposed (under. li

,

i

paragraph (c) of'this section;and.thetinitialtdecision shall'
.

become final and binding'upon thePpa~rties.30fdays:afterEitLis
o. issued.

, .
,

(e)_ if',-|before such an.init-ial decisionLbecomes final, the
4defendant' files a motioniwith the A11 seeking to:'reopenfon the

o

grounds that;extraordinaryJcircumstances1 prevented:the defendant i
j /-

>from'filingian answer, the iniEial',decisionLshall'be> stayed!L

i

pendingtheALJ's-decisi$nonthefmotion. ' '
!

'25,
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.(f) If, on such motion,J the defendantican demonstrate

extraordinary. circumstances excusing the failure to file'a timely

answer, the ALJ shall withdraw the initial decision in paragraph
(c) of this section'if-such e deci ion'has been issued, and shall i

grant the defendant an' opportunity'to answer the complaint.
,

(g) A' decision of the ALJ' denying a/ defendant's motion
1

..

under paragraph 1(e) of thisLsection.is'not subject to

remansideration~ under : 513. 38. '

(h) The defendant mayLappea15to the'' authority head the I

decision denying a motionLto-reopen by filing a notice of-appeal"
.

,

with the' authority head'with'in 15. days afterithe.ALJ denies the
'

motion. .The' timely. filing offa notice of appeal:shall" stay-the
. initial decision until theiauthorityshead' decides'the issue.

(i)- .Ifthe;defendantLfiles'atibely;noticeofappeal"with
the: authority' head, the| ALJcshall forward the: record offthe- ~ !-

proceeding to-'the authority: head.-

(j) :The authorityLhead shall decide, expeditiously whether !

extraordinary; circumstances excuse'the defendant's failure to'

: file a timely answer based, solely onithe' record before the ALJ.

(k). If the| authority head decidessthat; extraordinary.

circumstances / excused'the defendant's:failurezto? file a timely;
&
i -- answer,~th'e authority head shall remandithe(Leaseito1the ALJ with' >

1
.

,

. instructions.tograntthe.defendantanopportubityto' answer.!~

(1) If the authority head decide's that1the defendant's- [.

' |
-failure to file:autimelyfanswer''is'notlexcused,cthe: authority ~

,

L 1' head'shall reinstate theninitis1 decisien of;_the:ALJ,.which shall-' d
_
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become-final and binding upon-the parties 30 days after the
_

~

.. :

. authority head issues.such decision. '

.

S13.11 Referral of comolaintDand answer to-t'he ALJ. . !
I

Upon receipt of an answer, the reviewing official shall file

't

the complaint and- answer with the ALJ. ;

p . I
'

$13;12- Notice of hearina.
,

'(a). When the ALJ receives.the. complaint and answer,athe ALJ.

L shall promptly serve a notice of' hearing upon the defendant-'in
|

D

the manner prescribed.by $13.8'; At the.same time, the ALJ shall? '
.

!

send a copy of such notice'to the representative of the

authority. '

~

' ~(b). Such notice shall include--
w 1
L

( 1 )' The tentative t'ime'and place, andethe ..ature.of.the-
-hearing;

i

(2) The legal authority'andLjurisdictioniunder'hich?thew
g

'

hearing:is to be held;- x

(3) The matters of fact.and' law to be asserted;.

(4) A; description of:the: procedures for the conductrof the.
hearing;

..

(5) The name, address, and telephone number of the
. f

Y representative of the authority and of.-the dAfandant,fif'any;cand,

..
(6)' such other?matterc'as.the'ALJ; deems appropriate., I

+

l-

i

!
'

'
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$13.13 Parties to'the hearino.

(a) The parties to-the hearingJshall be:the defendant'and
.

g|
the authority.

,

i(b)- Pursuant to 31 U.S.C. 3730(c)(5), a--private plaintiff. |
1under the False Claims Act may participate in these proceedings

;

to the extent authorized-by the provisions.of.that Act. $

-I

,:

S13.14 seoaration of functions.

(a). The investigating official,.the reviewing official, and
any employee or a' gent of the authority-who takes part in

,

investigating', preparing, or presenting:a particular case 1may I.

not, in such case or-a factual'ly related: case--

(1) Participate in the-hearing as the ALJ;.
,

y
(2) Participate.or' advise'in'theJinitial-; decision or the '

review of the initial', decision by the authority head,Lexcept as-:a-
witness-or a. representative ~in public proceedings; or. '

y.i

(3)- Make the collection'of penalties and assessments under -!
!

*

31.U.S.C. 3806.
'

l

-(b) The ALJ:shall not be~ responsible to, or-subject to;the -1

supervision'or direction of,,tho' investigating; official or the-x

reviewing-official'..
q

.> ., 1 a-(c) - Except ias: provided'in paragraph (a),Jof this .section',, j
.

'

~

~ .i. the . representative ; f or : the Government: may be ' employed anywhere in - i
. .

;

the authority,. including in the offices _of either the. N
,

linvestigating-officialiorJ.the-reviewing official.
|

,

I,

/
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|$13.15 Ex narte contacts.. u

:No party or person (except employees of the ALJ's office).
,

shall communicate in any way with. the ALJa on: any matter at issue

'in a case, unless on-notice and opportunity for all parties to-

participate.: This. provision;does not prohibit a person or party
fromiinquiringrabout the status of'a casetor asking routine !

questions concerning:adminjstrative functions or procedures..

c

$13.16 -Discualification of reviewina official or ALJ.
(a) A revicwing; official oriALJlinLa particular case may

disqualify himself.or herself at any time;
., I.

(b): - A party may file withL the ALJ a motion for '

disqualification of a. reviewing official'or'an-ALJ.- 'Such.motioni

shall be accompanied by anJaffidavit alleging personal bias 1or
,

other reason.for, disqualification.- <

(c) Such motion and affidav'itishall be filed promptly upon y

the. party's discovery of reasons requiring idisqualification,' ; cur
such objections shall.be deemedLwaived.

Li
(d) Such affidavit shall state specific' facts that support-

,the party's. belief that personal-biastor,other? reason for
.,

'

.
.

> .

p disqualification exists and,the time andicircumstances of the '

party's discovery of-suchi acts; i.;It shall be. accompanied:by a df
,

certificateio'f the representativelof'recordEthatJit is made in-e

t

good' faith.
>

(e) Upon the filing of'such a' motion and affidavit, the ALJL 3
-

'

shall proceed.no furth'er'intthe, case 1until he or,she resolves the
,

i
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matter,of disqualification in accordance with' paragraph (f) of
,

this section. l'

(f) (1). If L t.he ALJ determines that a ' reviewing official #is e

disqualified,Ethe AM shall dismiss the complaint without.
f

prejudice.. i,

t

(2). If- the - AM disqualifies!himself or herself, the' case . I

shall.be'reassielned promptly to another A M.

.(3)' If'thaLAW . denies'a: motion to disqualify, theLauthority
head'may deternine the_ matter only as part of its review of the

.,

initial.decisioniupon appeali if any.t I
'

J,

,

$13.17 Richts of earties.
. . -

. .

Except as otherwise': limited by this' part, all parties (may-- . ,

.

.

(a).>Beiaccompa'nied,, represented, and| advised by a
.

-

qs

representative; )

1(b) Participate in anyTconference held'by the: AM ; -
(c)? ConductLdiscovery;' i

Agree"torstipulation.of fact or lawp which shall be-(d) T J

made~part of,the record;
.

.

(e) 'Present evidence, relevant' to .tlie Tissues =at theihaaring;i
~ '(f). Present and. cross-exEmine[w'itnesses;: '

t

,(g)' :Present oral arguments:atftNejhearing.as~ permitted by- -

the: >ALJ ; :zan'd; i. - ;

j4

1

. (h)- Subinit written . briefs ~ and proposed ' findings' of fact, andL

conclusi'ns of'lawiafter the. hearing..o
q

, , >

|'

#
r

>
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$13.18- Authority of the AIJ. |

=(a)- The ALJ shall conduct a fair _ and, impartial [ hearing,- '"

avoid delay, maintain-order, and assure that a' record'of the

-proceeding is_made. i

(b) The1ALJ.has the: authority to-- 1

-(1) ' Set ~and change 1the.date,. time,-.and; place of t~ ne -- .

hearing upon reasonable. notice.to-the parties; -

.(2) Continueforfrecess-the hearing in:whole or.in part'for(
_

!
a reasonableLperiod of-time;

(3); .Holdiconferencesi to' identify or simplify .the issues,- or ]
to consider.other'm'atters that mayLaid i'n the.

'

t

expeditious disposition of'the proceeding;:

(4) . Administer _ oaths and_ affirmations;

,(5) Issue subpoena's-requiring 1the attendanceJofEwitnesses

and the-production;of documents'at* depositions orfat; hearings;.
*

(6) -Rule on motionsian'd"other procedural 1 matters;'<

(7)! 1 Regulate-th'e scope and timing of. discovery;

(8) . Regulate the course of1the hearing 1and'the conduct of: l
'

, representatives and parties;

(9) Examine 1 wit'nesses;- (

| (10) Receive, rule'on,. exclude,Jor:limitievidence;=
i

-(11) Upon; motion'of(a party,,take1 official' notice of
'| facts;.''

(12) Uponmotionoffa|harty,.decidecases,LinwholeTorin

part, by summary' judgment where?there[is no disputed 11ssue.of. 1

y ! material fact;; J,

|
\

'
.
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,
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(13) Conduct any conference, argument, or hearing' on
motions 11 person or by telephone;;and

..

(14) Exercise such other authority as is necessary to carry
out the responsibilities'of the ALJ under this part.

(c) The ALJ does not have the- authorit.y ;to - find Federal- q

istatutes or regulations invalid.- '

S13.19- Prehearinc' conferences.
'
t(a) The ALJ1may schedule prehearing conferences as l

- appropriate. 1

1'.

(b)- Upon:the motion of any party, the ALJ shall schedule at i

l

least one.prehearing, conference at a reasonable time in advance:
of the hearing.

(c) The ALJ may use p chearing conferences to discuss the
following: '

-(1) Simplification.of the"iissues; .!
.

'

(2) -The necessity o.;desirabi11ty4 of amendments to the

pleadings', including-the need-forLa mare' definite' statement;
~

3(3) Stipulations and admissions ofLfact'or'asito the 'e

' - contents and=authenticityLof, documents;
a

(4); -Whether: the parties can ' agree;t'o, submission of the- case.
4

' on a: stipulated record; i

,
, EI

.(S) 'Whether aiparty' chooses to waive' appearance at an oral
, - -.

.
.

s . .

1

hearing-and to submit only-documentary'~evid'enceL(subject:to the !
,

q. , objection of other parties) an'd written argument;J . -1'

i
'

q*
(6) . ;L mitation of the number %of; witnesses;-

|

. ,
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;

(7) Scheduling dates for the-exchange of witness' lists and.
of proposed exhibits; i

(8)' Discovery;
.

-(9). The' time and place for the hearing; Land j

-(10) .Such other matters as may tend'to expedite the fair and- .

I
just disposition of the proceedings.. '

(d) The ALJ may issue an' order-containing ali catters 'I
7

agreeds upon by- the parties or ordered by the AIJ! at a prehtsring, I
i ,

-conference.--

v
'

s

S13.20 Ritclosure of documents. '

(a) Upon written request 1toLthe-reviewingLofficial, the
,

1defendant may' review any relevant and material documents,- ;i
.

transcripts, records,.'and.other materials 4 that relate to'the- .

allegationsEseticut=in4the-complaint and,upon which the" findings?

and conclusions of the investigating official underiS113.4(b);.are !

' based,.unless such; documents are~subjectLtoLa1prihilege under=
~

g '

' ' - Federal. law. Upon payment of fees'.for duplication,[the defendant "

P may-obtain copies of.such' documents.

(b) Upon written (requestito'the reviewingfofficial,ithe. -

defendant also may obtain a' copy of'all'exculpatory!information.
'

-in the. possession of the. reviewing official oriinvestigatingO
' '

[b? 1

'
. ..: ,

*' 1 official relating |to'the allegationsLin.theicomplain't, even if'it'-

,
*

c is : conta'in'ed ' in t a-. documenti that : would) otherwise 'be ' privileged.3
'

7(. |If'the document would'otherwise;be. privileged,conly that'portionL, . h4
~

,
. L . . 1

'

Jcontaining exculpatory information:must be' disclosed.
"'

, .
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l

(c) The notice sent'to theLAttorney General from the-
1

I
reviewing official as; described'in $ 13.5 is not discoverable |

|
'

- under any circumstances.

(d) The defendant may file a motionJto compel disclosure of
,

the documents' subject.to the provisions'of this~section.- Such a I

motion may only te filad *it;: the ALJ following the filing of'an -

~

ianswer pursuant to S 13.9. '!
!
!

S13.21- Discoverv. '

(a) ThrLfollowing types of' discovery are authorized
o i

(1)'' Requests ~for product' ion offdocuments for' inspection'and '

.
I

-copying;
,

. . .. I(2) Requests for admissions'of the authenticity of'any '

relevant document'or of the truth-of:any relevant: fact;
;

.( 3 )- Written' interrogatories; and

(4) Depositions.-
,

I
(b) For the purpose of this section and ssl3.22 and113.23, ~!

Ithe term " documents" includes-information, docudents,' reports,

answers, records, accounts,. papers,;and other: data'and:
-

t

,

documentary; evidence'. . Nothing contained'. herein: ahallE be *

interpreted toirequire the: creation of a| document
-),

(c) Unlessimutually agreed to,by|theLparties,(discovery is=
available only:as-ordered by'the ALJ. ThefAIJ shall regulate the

tim'ing , of discovery'. -

, ,

'k.

i.f
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(d) Motions for discoverv. -(1) A party-seeking discovery
may, file a motion with the ALJ. .Such a motion shall be

,

accompanied by a copy of the requested. discovery, or in the case
~

of-depositions, a summary of the_ scope.of the proposed-
d eposition. , d

'

-(2) . ithin-ten days of' service,.a party may file anW

o.3 position toitheLmotion and/or'a motion':for protective order asv

provided in'S 13.24.

(3) The ALJ may-grant a motionifor discovery only-if he~ ore
she. finds that the discovery sought--

(i) ~Is necessary for the expeditious,. fair,fand reasonable )
consideration-of the issues;

(ii) Is=not/ unduly costly or burdensome;- (

(iii) LWill not" unduly delay- the proceeding; and
-(iv) Does'not seek privileged'information.

(4): The' burden of= showing'that..discoveryfshould'.be allowed
3

is onfthe party-seeking discovery.-
i

t

(5)' 'The 'ALJ may . grant. discos ery subject to ai protective '
}

order un' der S 13i24'. -t

(e)) Deoositions). (1) ~ If a: motion;for; deposition is
<

. granted,.the ALJ shall issue a subpoena'for.the' deponent, which;
"

/may. require-the deponent to pro' duce documents . 'ThEJsubpoena. .

shallispec'ifyJthe Jtime l an'd placeint which the deposision will"be '

~

: held. -)
"

g, (2): The party-seekingrto depose shall serveJthe-subpoena in
L

.

' the'mannerLprescribed|in1S;13.8.. '

* ' ,
e
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(3) The deponent may file with the AM a motion to quash

the subpoena or a motion.for a protective order within ten days'
I

of service.

(4) The party seeking to depose shall provide for the
.. .Ltaking_of a_ verbatim transcript of the deposition,1which it shall'

make available'to all other parties for inspection and copying. '
-

(f) Each party shall bear _its:own costs of-discovery, i

l

$13.22 Exchanao of witness lists. statements and exhibits'.
(a) At least.15-days |before the hearingior at such other.

time as may be_ ordered by the ALJ,.the-partiesLshall exchange

witness' lists, copies'of prior. statements of proposed witnesses,
a

and copies of proposed-he'aring exhibits,' including copies of>any. ~ I,

1written statementis that ' the party intends' to of fer -in lieu o'f ' '

-

live testimony in.accordance with|S 13.33(b). At the timeLthe.

.above, documents are exchanged, any! party _that intends [to rely onn !

the. transcript of deposition testimony;ik lieu |of live, testimony !
i

at: the hearing,; if permitted by the: ALJ, shall provide each party ;,

with a copy of the specific'pages'of the transcript |it intends to - ;

: introduce.'into evidence.-

=(b) .If.a party' objects,'theLALJLahall/not. admit into- -t

evidence theLtestimony of any witnessiwhose name doe's'not appear.
'

Lon'the< witness listLor:any-exhibit:not.provided to-the' opposing.

. party < as , provided above ,unle'ss' the1 ALJ finds.: good cause ' f or_ the, ;

-failure or:that there is.no-prejud ceyto the-'objectingiparty. . 4 j,

.,i

..
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(c) Unless=another party objects within the time set by the

ALJ, documents exchanged in'accordance with paragraph.(a) of this i

~

!

section shall be deemed to be authentic for the purpose of'
admissibility at the hearing. -

1
.

$13.23 Subcoenas for-' attendance at hearina.'

(a)- A party' wishing to procure-the appearance ~and testimony = l

lof any individual at the hearing mayLrequest_that the ALJLissue a- '

subpoena.

(b). A subpoena. requiring'the attendance and, testimony ofian

individual may also' requireithe; individual to produce documents j. . ,_

at the hearing.
\

.(c) A.partyfseeking"a)subpoenashall'fileawrittenrequest
therefor not> 1ess| than f15 'daysibefore the: date ' fixed "for the.

.

hearingjunless otherwise allowed:by the ALJ:for goodfcausetshown.-
!

Such. request-shall specify any; documents to be. produced-'and shall-o
-

designate.the-witnesses and-describe |the: address andclocation-

thereof withfsufficient particularity to permit such1 witnesses to
'i !'be-found, f-|y ,

t

.

-- ( d ) The:subpoenai shal'l~ specify the time andcplace at! which ]-

the witness is:to appear.and any documents |the witness'is to-
produce. <

,

. (e) The: party: seeking the subpoenatshallLserve.it;in the. '

m
- ' ~

'

manner prescribed;in"S 13.8. A subpoena .on a . party 'or: upon 'an.,

i' .

. ,i
: individual?under.the control of aLpartyimay beEserved'.by riist li
Jelass' mail.

,

v- )
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k(f) A party or the individual to whom the subpoena is

directed may filefwith the ALJ a motion to quash the subpoena ' ':

within ten days after service or on or before:the time specified
,

in the subpoena for compliance if:it is-less-tha'n ten days'after
service.

; i

i

,

$13.24 Protective' order.
.

!(a) A partycor a prospective witness or deponent'may file-a
.

{.
motion for a protective orderiwith respect to discoveryLsought by

an opposing party or'with re'spect~to-the heari,ng, seeking to
.{

limit the availability or disclosure of evidence.+ '
!

,

--

(b) In issuingLa protective 1 order, the,ALJ..may make any
{,

-. order which. justice requires.to protect a party or person from
a

iannoyanco, embarrassment, oppression,forsundue burden--or expense,-; i

including one or more of.the following:
-- t

(1) That the discovery,not be had; l'
1

(2) That the' discovery may beihad only;on~specified terms',

j
-and conditions, including a designation of.the time;or' place;; j

(3) That the discovsry may;be.had.:only throug'hta method of
:

_

discovery othe'r than that. requested; ~:

!

(4) That.certain matters not be. inquired into, orithat the- ;

scope of discovery be-limitedito certain matters;'~ i

.i
~

(S) That_ discovery be conducted with1no one preseni exceptL l
persons" designated by thh ALJ;| .. ,

'

'~

'(6) : That the -contents of discovery or ~ evidence beiseat.4;
,

,

4 2
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-(7) That a deposition after being sealed be_ opened only by i,

orde'r of the AW; t

(8) That'a trade secret'or other-confidential research,
= .

f

development, comniercia'l information, or f acts: pertainin'g to any !
t

criminal. investigation,-proceeding,'or other administrative J

investigation not be disclosed or:be disclosed only in.a.- ' '

designated ~way; or-
l j

(9). That the" parties-simultaneously file specified

documents or information enclosed.in sealed: envelopes to be-
...

~

[
>

opened as directed by the ALJ.

'I

$13.25 Fees.

The party requesting |a subpoena;shall pay the.. cost-of the

L fees and mileago of any witnessEsubpoena'edLin_the amounts:that h
would be payable:to a witness.'.iir a proceeding in United-States

,

District'_ Court. LA chAck for witness fees andSmileage shall
[

~
~

| accompany the subpoena when served,=.except that'when a? subpoena- h
is' issued on behalf of the authority, a check for witness fees- '

and mileage need not accompany'theLsubpoena.:

dC 'S13.26 Form. filina and service'of caners.. i
'

-(a)_ Form.: (1) Documents filed?w'thithe ALJ shall include fi

p. . .

-an. original and two copies.
.,

-(2) Every pleading:and paperVfiled in:the. proceeding shall.L r

contain_a caption setting forth the' title'of the' action, the case d

i
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number assigned by the ALJ, and a designation of the paper (Ligx,
motion to quash subpoena).

(3) Every pleading and-paper shall be signed by, and shal?.

contain the address and telephone number of the party or the

person on whose behalf the paper was. filed, or his or her
representative.

(4) Papers are considered filed when they.are-mailed. Date

of mailing may be established by-a certificate from the: party;ori

its representative:or by proof-that the document was sent byg~

certified or registered mail.

(b)' Service.- A-party. filing aLdocument with the ALJ shall

at!the time of filing, serve a copy ofesuch, document.on every
other party. Service upon any party of any documentLother' t aan

.

those required-to=be servedEasfprescrib6d in S 13;8',shall bA made

by delivering a' copy 1or by placing a copyrof-theidocument in1the-

United States mail, postage prepaid and_ addressed, to the' party's
last known address. When a"partyiis representedibysa-.

'

representative, service shall be.made upon.such: representative in
lieu of the actual party.

-(c) Proof of service. .A certificate of'thelindividual
'

serving the document.by personal delivery orLby' mail, setting-
o- .

forthithe manner of service, shallibe.proofLof service.- '

e y-

S13.27 computation of time.
''

.(a) _In computing =any period ofitime1under this partpor'in-

an order issued thereunder, the time-begins with the' day:

40'
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y following the act,jevent, or' default, andEincludes t'he lar, day'

of the period, unler.s it,is.a Satur' day,' sun (.ayi-|or legal holidayt

1

observed by the F_ederal_ government,_in which event'it includes~ '

_

y the next business day.; '
|

, .
_ A

(b) When-the period'of time. allowed:is'less than-seven
.

!

days, intermediate: Saturdays, Sundays,fand. legal holidays
1

observed by the Federal government shall b'e excluded from the-

computation.-

.(c) Where a' document hasI been; served'or? issued by placing,
.

i

.j
it in the mail,.an! additional five: days will_be added-to the time '

| permitted'for any response.
:

$13'.28 ~ Motions." 1

(a) Any application;.to the ALJ for.an:orderLor ruling:shall
;

be by motion. Motions:shall state.,the relief sought,7the

-authorityJrelied upe1,'and|the; facts' alleged,1and shallibe filed ),

q

with the'ALJ and served on all|other; parties.- -

a
. |_(b) - Except.for motions made during aiprehearing conference j

''

or atm the hearing;.all motions'shall be in writing..'1The=AIJ-may ;
!require that, oral: motions be reduced to writing. 1
i

(c) Within 15-days'after a; written motion:is, served,cor 4
-

,

L such'othor; time as may be fixed by the-'ALJ, any party may file a--
''

,

3

: . M
L response to:such-motion. i-

..

'
~

(d)L The ALJ may-not grant a: written motion before the. time.,

;for filingfresponses;thereto has expired,.except upon consent of-
|
!e

! \
.

'
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the parties or following a hearing on the motion, but may
overrule or deny such motion without awaiting.a response.

t

(e) The ALJ shall make a reasonable effort to dispose of- 1
,

all outstanding motions prior.to the beginning of the hearing.

- :

$13.29 Sanctions.
!

(a) 'The ALJ may sanction a person, including _ any - party (na
r;presentativeifor-- i' '

-

-

.

. i_ (1) Failing to comply'with an order, rule, or procedure (
.i. governing'the-proceeding;- d

,

(2) 'Failing to prosecute 1or. defend an action; or y:

ni
(3) . Engaging in-other micconduct that-interferes with the

-,

speedy, orderly,'or: fair conduct of:the: hearing.
_

o

(b) .Any such sanction,Lincluding but1not-limited to those.

= listed.in paragraphs (c),i(d), and (e)Lof|this section,Lshall'7
-

reasonably relate to'the severity andLnaturerof the failure orn
>

misconduct. 'r
'.
t

- (c) When a party fails to' comply with an order, including. 'i

an order;for takine aideposition, thefproduction'of evidence

within the party's control', or a' request for* admission, the~AIJ.
1

may--

-(1) ' Draw an inference in favor: of theTrequesting' party with
,

regardcto the information sought;

-'(2)-1In-the; case of requests.for admission ' deem each matter ;,

"e..

o'f"which"an|a'dmission is-requestedLtoJbe admitted; ' ;,

i
. ?.

.

*
,

,

a

-

-
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;

(3) Prohibit the party failing to comply with such order

from introducing evidence concerning, or otherwise relying upon

testimony relating to the information sought; and

(4) Strike any part of the pleadings or other submissions

of the party failing to comply with such request.

(d) If a' party fails to prosecute or defend an action under.
;

this part commenced by service of a notice of hearing, the AIJ
'

may dismiss the action or may, issue an initial decision imposing
penalties and assessments. '

(c) The ALJ may refuse to consider any motion, request,.

response, brief or other document which is not flied in a timely
fashion. >

,

$13.30 h hearina and burden of eroof.
,

,

(a) The AIJ shall conduct a hearing on the record in order.

to determine whether the defendant,is liable =for a civil penalty
or assessment under $ 13.3 and, if so, the appropriate amount of

|. any such civi1~ penalty or assessment considering|any aggravating'
or mitigating factors.

.

(b) The authority shall prove defendant.'s liability and any
j. aggravating-factors by a' preponderance of the evidence..

(c,\ The defendant shall prove'any affirmative. defenses and
,

any mitigating' factors by'a preponderance of the evidence. I

(d) The hearing.shall be open'to the public unless '

.otherwise ordered by the'JLJ for good cause shown.

||
1
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$13.31 Determ 'no the amount of eenalties and assessments. .

(a) In determining an appropriate amount of civil penalties

and assessments, the ALJ and the authority head, upon appeal,

should evaluate any circumstances that mitigate or aggravate the !

violation and should articulate in their opinions the reasons
>

that support the penalties and assessments they impose. Because

of the intangible costs of fraud, the expense of.invastigating

such conduct, and the need to deter others.who might be1similarly
tempted, ordinarily double damages and a significant civil
penalty should be imposed.

(b) Although not exhaustive, the following factors are

among those that may influence the ALJ and the authority head .in

determining the amount of penalties and assessments to impose !

with respect to the misconduct (img., the false, fictitious, or ''

fraudulent clain% .)r statements) charged in the complajnts
(1) The number of false, fictitious, or fraudulent claims

or statements;

(2) The time period over which such claims or statements '

were made; !,

(3) The degree of the defendant's culpability with respect i

to the misconduct;

(4) HThe amount of money or the value.of the property,
services, or benefit falsely claimed;

.

(5)'
..

The value of'the Government's actual loss as a result
L

of the misconduct, including foreseeable consequential damages ~
and the' costs of; investigation;

44-
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1

(6) The relationship of the amount imposed as civil

penalties to the amount of the Government's_ loss; i
i

(7) The potential or actual impact of the misconduct upon j

'national defense,,public health or safety, or public confidence

in the management of Government' programs and operations, ;

including particularly the impact on the intended beneficiaries $
f

of-such programa;
j

(8) Whether the defendant has engaged in a pattern of the !
same or similar misconduct;

i
(9). Whether the defendant attempted to conceal'the -

misconduct;

(10) The degree to which the defendant has involved others

in the misconduct or in concealing-it; j
(11) Where the misconduct of employees or agents is imputed

.

to the defendant, the extent to which the defendant's practices
fostered or attempted'to preclude such misconduct;

| (12) Whether the defendant cooperated in or obstructed an '

investigation of the misconduct; i

(23) Whether the' defendant assisted in identifying and i
i'prosecuting other wrongdoers;

(14) The. complexity of the program or transaction, and the
:degree of the defendant's sophistication with' respect to it, !
I

_ including the extent of the defendant's prior participation in [,

the program or in similar transactions;

(15) Whether the defendant has been found, in any. criminal,

civil, or administrative proceeding to have engaged _in similar
y
.

"
.
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misconduct or to have dealt dishonestly with the Government of

the United States or of a State,: directly or indirectly; and
,

( .?. 6 ) The need to deter the defendant and others from
engaging in the same or similar misconduct.

(c) Nothing in this section shall be construed to' limit the

ALJ or the authority head from considering any other factors that ,

in any given case may mitigate or aggravate the offense for which

penalties and assessments are imposed.

$13.32 Location of hearing.
.

(a) The hearing may be held--
'

(1) In any judicial. district of the United States in which '

the defendant resides or transacts business;
'

(2) In any judicial district of the United States'in which
the claim or statement in issue was made; or

(3) In such other place as may be agreed upon by the
,

defendant and the ALJ.
| ..

(b) Each party shall have'the oppor,tunity to present-
argument with respect to the location of the hearing.

(c) The hearing shall be held at the place and at the time
ordered by the ALJ.

S13.33 witnesses..

(a) Except as provided in paragraph (b) of this section, *

testimony e,t the hearing shall be given orally by witnesses under
oath or affirmation.

;
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(b) At the discretion of the ALJ, testimony may be admitted
.

,

in the form of a written statement or deposition. Any such j

lwritten statement must be provided to all other parties along ,

s
with the last known address of such witness, in a manner which' i

i

allows sufficient time for other parties'to subpoena such witness

for cross-examination at the hearing. . prior _ written statements |

of witnesses proposed to testify at the hearing and deposition

transcripts shall be exchanged as provided in S 13.22(a). f
i

(c) '."he ALJ shall exercise reasonable control over the mode i

i

and order of interrogating witnesses and presenting evidence so !

as to (1) make the interrogation 'and presentation ef fective for
!

the ascertaanment of the truth, (2) avoid needless' consumption of I

!
time, and (3 protect' witnesses from harassmert or undue i

,

embarrassme%t.
;

_(d) The ALJ shall' permit the parties to conduct such cross-

examination as_may be required for a full and true disclosure of
,

the facts.
)

(e) At the discretion of the ALJ, a witness may be cross-

examined on matters relevant to the proceeding.without' regard to.
the scope of his-or her. direct examination. To tha' extent

permitted by the ALJ, cross-examinationion matters outside the

escope of direct examination shall be conducted in the manner of-
4

direct examination and may proceed by leading questions only if i

the witness is a hostile witness, an adverse party, or a witness ,

1dentified with an' adverse party.*

i

t

e
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(f) Upon motion of any party, the ALJ shall order witnesses

excluded so that they cannot hear the testimony of other
witnesses. This rule does not authorize exclusion of--

{

(1) A party.who is an individual;

(2) In the case of a party that is not an individual, an
officer or employee of the party appearing for the entity pro se-
or designated by the party's representative; or

(3) An-individual'whose presence is shown by a party to be

essential to the presentation of its case, including an
individual employed by the Government engaged in assisting'the
representative for the Government.

$13.34 Evideneg. |

(a) The ALJ shall determine the admissibility of evidence.
(b) Except as provided in this part, the ALJ shall not be

bound by the Federal Rules of Evidence. However, the ALJ may

apply the Federal Rules of Evidence where appropriate, gigt, to
exclude unreliable evidence.

!

(c) The ALJ'shall-exclude 3rrelevant and immaterial |
evidence. 1

i

i

(d) Although relevant, evidence may be excluded if its
i

probative value is substantially outweighed by the danger of i

i

!'

unfair pre dice, confusion of the issues, or by considerations
of undae delay or needless presentation.of cumulative evidence. !

(e) Although relevant, evidence may be excluded if it is
|

privileged under Federal law.

'

l
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(f) Evidence concerning offers of compromise or settlement {

shall be inadmissible to the extent provided in Rule 408 of the i

Federal Rules of Evidence.

(g) The ALJ shall permit the parties to introduce rebuttal !

witnesses and evidence. f
;

(h) All documents and other evidence offered or taken for f
!the record shall'be open to examination by all parties, unless '

otherwise ordered by the ALJ pursuant to S 13.24. ;
,

|
'
,

513.35 The recerd.
.'!

(a) The hearing will be' recorded and transcribed. [

Transcripts may be obtained following the hearing from the ALJ at

a cost not to exceed the actual cost of duplication.' i
t

(b) The transcript'of. testimony, exhibits and other
!

evidence admitted at the hearing, and all| papers'and requests '
,

filed in the proceeding constitute the record for the decision by [
! the ALJ and the authority head.

P

(c) The record may be inspected and copied (upon payment.of

a reasonable fee) by anyone, unless otherwise'erdered by the .AIJ ;

'
tpursuant to S 13.24.
.

t

!

$13.36 Post-hearinn briefs. '

The ALJ may require the parties to file post-hearing briefs. i,

In any event, any party may file a po.t-hearing brief. The ALJ |

,

shall fix the time for filing such briefs, not to exceed 60 days ;
,

-

. '

from the date the parties receive the +ranscript of the hearing !

49
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or, if applicable, the stipulated record. Such briefs may be
accompanied by proposed findings of fact and conclusions of law.

The ALJ may permit the partieo to file reply briefs.

$13.37 Initial decision.

(a) The ALJ shall issue an initial decision based only on
the record, which shall contain findings of fact, conclusions of

law, and the amount of any penalties and assessments imposed.

(b) The findings of fact shall include a finding on each of |

the following issues:
I

,

(1) Whether the claims or statements identified in the
complaint, or any portions thereof, violate $ 13.3;

(2) If the person is liable for penalties or assessments,
the appropriate amount of any such penalties or assessments

iconsidering any mitigating or aggravating factors that he or she !

finds in the case, such as those described in S 13.31.
(c) The ALJ shall promptly serve the initial decision on

;

all parties within 90 days after the time for submission of post-
hearing briefs and reply briefs (if permitted) has expired. The

ALJ shall at the same time serve all parties with a statement
idescribing the.right of any defendant determined'to be liable for

a civil penalty or assessment to file a motion for

reconsideration with the ALJ or a notice of appeal with the
authority head. If the ALJ f ails to meet the deadline contained
in this paragraph, he or'she shall notify-the parties of the
reason for the delay.and shall set a new deadline.

50
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(d) Unless the initial decision of the ALJ is timely !
appealed to the authority head, or a motion for reconsideration :

j

of the initial decision is timely filed, the initial decision 4

t

shall constitute the final decision of the authority head and
shall be final and binding on the parties 30 days after it is
issued by the ALJ.

!
,

$13.38 Reconsideration of initial decision.
(a) Except as provided in paragraph (d) of this section,

any party may file a motion for reconsideration of the initial
decision within 20 days of receipt of the initial decision. If

service was made-by mail, receipt will be presumed to be five i

days from the date of mailing in the absence of contrary proof.
(b) Every such notion must set forth the matters claimed to l

have been erroneously decided and the nature of the' alleged i

Such notion shall be accompanied by a supporting brief.errors.
,

(c) Responses to such motions shall be allowed only upon.
.

request of the ALJ.

(d) No party may file a motion for reconsideration of an
'

i

initial decision that has been revised in response to a previousL
t

. motion for reconsideration,
t

(e) The ALJ may dispose of a motion for reconsideration by ;

t denying it or'by issuing a revised initial decision.
.

.

,

"

| (f)- If the ALJ denies a motion for reconsideration, the

initial decision shall constitute the final decision of the
authority head and shall be final and binding on the parties'30 ;l

i
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!

days after the ALJ denies the motion, unless the initial decision

iis timely appealed to the authority head in accordance with

$ 13.39.
(

(g) If the ALJ issues a revised initial decision, ' that (
,

decision shall constitute the final decision of the authority i
\

head and shall be final and binding on the parties 30 days after

it is issued, unless it is timely appealed to the authority head
i

in accordance with 5 13.39.
, ,

!

$13.39 Appeal to authority head.

(a) Any defendant who has filed a timely answer and who is

determined in an initial. decision to be liable for a' civil <

penalty or assessment may appeal such decision to the' authority '

.
. 1

head by filing a notice of appeal with the authority head in i

accordance with this section.
,

(b) (1) A notice of cppeal may be filed at any time within ;

30 days after the ALJ issues an initial decision. However, if

another party files a motion for' reconsideration under 5 13.38,

consider 6 tion of the appeal shall be stayed automatically pending

resolution of the motion for-reconsideration.
(2) If a motion for reconsideration is timely. filed, a !

notice of appeal may be filed within 30 days after the ALJ denies

the motion or issues a revised initial /deciAlon, whichever
applies, i

,

(3) The authority head'may extend the initial 30 day period-
.

. i
'

for an additional 30 days if the, defendant files with the'

'

s
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authority head a request for an extension within the initial 30 '

!
day period and shows good cause. :

(c) If the defendant files _a timely notice of appeal with {.

the authority head and the time for filing motions for
:

reconsideration under $ 13.38 has expired, the AIC shall forward

the record of the proceeding to the authority head. 3

(d) A notice of appeal shall be accompanied by a written f
brief specifying exceptions to the initial decision and remsons

i

supporting the exceptions. J

(e) The representative for the Governmen.t may f: orief I

in opposition to exceptions within 30 days of receivl che3 ,

notice of appeal and accompanying brief.-
i

(f) There is no right to appear personally before the >

!
authority head. ;

i

(g) There is no right to appeal'any interlocutory. ruling by {
fthe ALJ.
,

l
.

(h) In reviewing the initial decision, the authority head 6

shall not consider any objection that was not' raised before the-
;

'

ALJ unless a demonstration is made of extraordinary circumstances

causing the failure to raise'the objection.
(i) If any_partyLdemonstrates tolthe' satisfaction of the !

authority head that additional evidence not presented at'each.

hearing is material and that there were reasonable-grounds for ;

the failure to present such evidence at.such hearing,.the
|

1authority head shall remand the matter to the ALJ for-
J

considerat' ion of such' additional evidence.
,
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(j) The authority head may affirm, reduce, reverse,
,

compromise, remand, or settle any penalty or assessment, |

determined by the ALJ in any initial decision.
;

(k) . The authority head shall promptly serve each party to'

the appeal with a copy ~of the decision of the authority head and
a statement describing the right of any person determined to be'

liable for a penalty or assessment to seek judicial review.

(1)- Unless a' petition for review is filed as provided in 31
U.S.C. 3805 after a defendant has exhausted all administrative,

,

remedies under this'part and within 60. days after the date on

which the authority head serves.the defendant with a copy of the
authority head's decision, a determination.that a defendant is- *

liable under S 13.3 is final and is not subject to judicial
review.. f

i

!$13.40 Stavs ordered by the Decartment of Justice.

If at any time the Attorney General or an Assistant Attorney i

General-designated by the' Attorney GeneralLtransmits to the-

authority hee.d a written-finding that: continuation of'the
,

1administrative process described.in this part.with respect to'a
claim or statement may adversely affect ~any pending or potential

criminal or civil action-related to such claim or statement,1the
authority head-shall stay.the process immediately. The authority

*

head may order the process' resumed only upon receipt:of the

written authorization of'the Attorney. General.
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'S13.41 Stav Dendina ar. peal.

(a) An initia) decision is stayed automatically pending
disposition of a. notion for reconsideration or of an appeal to
the authority head. '

(b) No administrative stay is available following-a final
decision of the authority head.

$13.42 Judicial review.
.

Section 3805 of Title 31, United States Code, authorites

judicial review by an appropriate United States District Court of

a final decision of the authorityihead imposing penalties or

assessments under this part and specifies'the procedures for.such
review. i

'

!S13.43- collection of civil eenalties and assessments. -!
!

Sections 3806 and 3808(b) of Title 31, United-States code, )
;

|

authorize' actions for collection of civil penalties and

assessments imposed under. this par t ~ and specify the procedures
for such actions.

'513.44 Bight _to administrative offset.

The amount of'any penalty or assessment which has become-

final, or_for which a judgment has-been' entered under-S 13.42 or.

s '13.43,; or any. amount agreed upon in a compromise or settlement-,

.under S 13.46, may be collected-by1 administrative offset under 31
U.S.C. 3716, except that an' administrative offset ~may not be made

.
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under this subsection against a refund of an overpayment of

Federal taxes, then or later owing by the United States to the
defendant.

1

!
l

$13.45 Denesit in Treasurv of United States. )

iAll amounts collected pursuant to this part shall be

deposited as miscellaneous receipts in the Treasury of the United
States, except as provided in 3.$ U.S.C. 3806(g).

I
'

$13.46 Cornrenico or settlement. i

(a) Parties may make offers of compromise or settlement at
any time.

(b) The reviewing official han the exclusive authority to
compromise or settle a case'under this part at.any time'after the

I

date on which the reviewing official is permitted to issue a

complaint and before the date on which the ALJ issues an initial
1

decision.

(c) The authority head has exclusive authority to

comprcmira or settle a caso under this part at any time after the a

.date on which the ALJ issues an initial decision, except during

the pendency of any review undsr $ 13.42-or during=the pendency i

;

of any. action to collect penalties-and assessments under $'13.43.
L

!

..

!

;
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(d) The Attorney General has exclusive authority to l

compromise or settle a case under this part during the pendency

of any review under $ 13.42 or of any action to recover penalties
and assessments u,nder 31'U.S.C. 3806.

.

(e) The investigating official may recommend settlement

terms to the reviewing official, the authority head, or the
Attorney General, as appropriate. The reviewing official may *

recommend settlement terms to the authority head, or-the Attorney '

i
General, as appropriate.

(f) Any compromise er settlement must be,in writing.
,

$13.47 Limitations.

(a) The notice of hearing with respect-to a claim or

statement must be served in the manner specified in S 13.8 within
(

'

L 6 years after the date on which such claim or statement is made.

(b) If the defendant fails to serve a timely answer,
r

service of a notice under S 13.10(b) shall be deemed a notice of
hearing for purposes of this section..

>

(c) The statute of limitations may be extended by' agreement
of the parties.

D
Dated at Rockville, Maryland, this day of; 1990.

4,

FOR THE NUCLEAR REGULATORY COMMISSION. '

4

Samuel J. . Chilk,:
.

!
'

Secretary of the commission.

|
,
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| %, UNITED ST ATES

+
y

) +< 'g NUCLE AR REGULATORY COMMISSION
| E WASHINGT ON, o. C,20566

'4' . . . . . / EnclosurrB---(~

The Honorable Bob Grahato,~ Chairman
Subcommittee on Nuclear Regulation
Committee on' Environment and Public Works
United States Senate
Washington, DC 20510

Dear Mr. Chairman -

Enclosed for your information.1s a copy of a proposed rule to be
published in the Federal Register.

The rule implements the_ Program Fraud Civil Remedies'Act. The act
authorizes-a covered agency to impose civi) penalties of up.to
$5,000 for each false claim and,.in addition, assessments of up to
double the amount falsoly claimed, in accordance with regulations
issued by the agency. The rule essentially is a, restatement of the
model rule prepared by an interagency task group under the auspices

j of the President's Council on Integrity.and Efficiency.
Sincerely,-

|

William C. Parler
General Counsel

. .

iEnclosure: As Stated
!

cc: The Honorable Alan K. Simpson

!
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NUCLEAR NEGULATORY COMMISSION
'. [, f W ASHIN GT ON, D.C. 20556

:

% /
#OFF CE OF THE !

SECRETARY

MEMORANDUM FOR: William'C. Parler 3
General Counsel

|

FROM: Samuel J. Chilk, Secret

SUBJECT: SECY-90-279 - PROGRAM D CIVIL REMEDIES'

ACT (10 CFR PART 13) PR SED RULE

The Commission (with all Commissioners agreeing) approved the
Program Fraud Civil' Remedies Act proposed rule for publication
and solicitation of comments ~in the Federal Reaister. The
Federal Register Notice should be reviewed by the Regulatory
Procedures Branch ADM for consistency with Federal _Rocister
requirements and forwarded to SECY for signature and publication.

cc t - Chairman Carr
Commissioner Rogers
Commissioner Curtiss
Commissioner Remick

-EDO-
GPA'

|

1

|

i-

ki.

4

THISSRM,SECY-9b-279-ANbTHE-VOTE.SHEETSOF=SECY NOTE: -!
COMMISSIONERS ROGERS AND CURTISS:WILL BE MADE
PUBLICLY AVAILABLE.10 WORKING DAYS FROM-THE-DATE
0F THIS SRM4 '
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