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Cite as 15 NRC 359 (1982) CLI-82-3 ;

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

!
._ COMMISSIONERS:

I
Nunzio J. Palladino, Chairman

|
Victor Gilinsky |

Peter A. Bradford
~

John F. Ahearne !

Thomas M. Roberts
l

in the Matter of '

PROTECTION OF UNCLASSIFIED !
SAFEGUARDS INFORMATION

(10 CFR Parts 2,50, 70 and
i

73) i

(45 FR 85459) March 2,1982

The Commission denies a petition requesting reconsideration of rules
t

issued pursuant to Section 147 of the Atomic Energy Act (46 Fed. Reg.
51718 (October 22. 1981)), and immediate suspension of two of them - >

one prohibiting the unprotected telecommunications of safeguards informa- [
tion except in emergency situations and the other mandating the use of a |
GSA approsed security container for the storage of such information in '

areas that do nct have protected or controlled access. The Commission
rejects petitioners' claim that the new rules will require the purchase of
" secure" communication equipment or GSA approved containers and ex- !

plains how the rules requirements can generally be met without the use of
such equipment. ;

i

ORDER |
l

Background !

On the sixtieth day after the Nuclear Regulatory Commission's adop- ;

tion and entry of final rules governing protections for safeguards informa-
,

'

tion pursuant to section 147 of the Atomic Energy Act of 1954 as

1
359

--

|

w

- .
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_ .

amended,' KMC and the Physical Security Coordinating Group
(Petitioners), through their attorney Jay E. Silberg, wrote a petition to the
Commission requesting reconsideration of those rules and immediate sus-
pension of two of them. In support of their petition they have presented in
the main the same allegations and arguments with which they opposed the
proposed rule, and which the Commission has already considered and~

rejected.2 Thus, the Commission finds that no basis has been provided that
warrants reconsideration or suspension of the subject rules.'

Because petitioners appear to misunderstand what these rules entail, we
take this opportunity to discuss briefly the two regulations sought to be
suspended - the one prohibiting unprotected te! communications, the
other mandating various storage requirements.

The Commission has prohibited the use of unprotected telecommunica-
tion circuits for Safeguards Information except under emergency or ex-
traordinary circumstances in recognition of the case of accomplishing an
interception and the difficulty or impossibility of detection when informa-
tion has been compromised by such a tap. Nonetheless, it is our view that
this rule will not require the purchase of " secure" communication equip-
ment. Routine communications may be mailed, for example, and there is
an exemption for emergencies. Moreover, routine security related transmis-
sions between on-site guard forces or alarm stations can easily be limited
to code formats or cryptic language, and discussions of an isolated element
taken out of context can be couched in terms that effectively climinate the
identity of any Safeguards Information and therefore would be allowed on
commercial telephone. Our own staff has concluded that this restriction
will not impede their review of power reactor security plans and has no
intention of installing protected circuits to licensed facilities. It is notable
that one of the NRC licensed fuel facilities has had a classified security
plan for many years - subject to a bar against unsecured transmissions
- and never found the need for either secure or protected communicating
circuits either on or off site.

' Sec 46 Fed. Res. 51718 (1981).
2 A somewhat different legal argument was proffered with respect to the issue whether the
Commission has authority to prohibit disclosure of generic studies. The argument was based
on an erroneous statement of the legislative history of section 147. Petitioners apparently failed to
recognize that the original flouse Bill }{.R. 2608 which authorized nondisclosure protections
for Feneric studies was amended by a later bill, il R. $297 which omitted that protection and
that the version sent by the llouse to conference therefore omitted the protection. Thus
although petitioners are correct that the Conference Report notes that there was no change to
the flouse version, that fact lends support to their thesis. The plain language of Section 147
the Conference Report and the legislative history indicate that the Commission has not the

tw authority to do as petitioners request.
in view of this disposition, the Commission does not decide whether the petition is a timely8

request for reconsideration or whether it is more property treated as a request for rulemaking.

.-



.

Petitioners complain that the Commission has required a GSA approved
security container for areas that do not have protected or controlled access
and ask for a change in the regulations to allow the use at any location of
the steel filing cabinets now permitted in protected or controlled access

9 areas. They assert that the Com,r.ission believes both the steel containers
and the filing cabinets afford equivalent protection quoting as support the

- . .
Commission's statement in the Supplementary Information that "both
satisfy this objective [to make more difficult undiscovereti compromise of
Safeguards Information)"

The Commission believes that each satisfies that objective in the loca-
,

tion for which it is required. Because with free access and unlimited time
.

the filing cabinet might more easily be compromised without leaving a
trace, it would not satisfy the objective in areas to which access is not
controlled. In actuality, however, GSA approved security containers appear
to be required only in uncontrolled areas such as might exist at a power
reactor construction site. It appears that "in many cases corporation
headquarters or other office buildings will qualify as controlled access
areas provided they are attended around the clock or locked at night."
NUREG-0794 at 5, emphasis provided. We are informed by our staff that
after numerous conversations with affected licensees and individuals, they
have yet to identify a situation positively requiring the use of a GSA
approved storage container, Thus it does not appear that petitioners are
adversely affected by this rule. Commissioner Roberts disapproved this
Order.

Conclusion

For the foregoing reasons, the petition is DENIED.

For the Commission *

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.
the 2nd day of March,1982.

|

* Commissioner Ahearne was not present when this Order was affirmed. Had Commissioner
Ahearne been present he would have affirmed the Order.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

,

COMMISSIONERS:, , _

Nunzio J. Palladino, Chairman
Victor Gilinsky

Peter A. Bradford
John F. Ahearne

Thomas M. Roberts

in the Matter of Docket No. 50-537
(exemption request

|
under 10 CFR 50.12)

UNITED STATES DEPARTMENT OF
ENERGY

PROJECT MANAGEMENT
CORPORATION

TENNESSEE VALLEY
AUTHORITY

(Clinch River Breeder Reactor
Plant) March 16,1982

The Commission denies the Department of Energy's request for an
esemption under 10 CFR 50.12 for authority to conduct site preparation i

activities for the Clinch River Breeder Reactor prior to the issuance of a
construction permit or Limited Work Authorization.

ORDER

On Nosember 30, 1981 DOE, for itself and on behalf of its co-
applicants Project Management Corporation and the Tennessee Valley
Authority (Applicants), requested ar exemption from 10 CFR 50.10 pur-
suant to 10 CFR 50.12 to conduct site preparation activities for the Clinch
Riser Breeder Reactor (CRBR) prior to the issuance of a construction
permit or limited work authorization. The scope of those proposed activities
is described in the Commission's Memorandum and Order of December
24.1981 in which the Commission established the informal procedures for i,.

considering this request. 14 NRC 1100, CLI-8135 (1981). Grant of the i

esemption was opposed by the Natural Resources Defense Council, Inc.

|
'

342

.

i

!

!
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and the Sierra Club (Intervenors) who are intervenors in the now reopened
proceeding for a construction permit for CRBR. After receiving comments
on the exemption request from Applicants, Intervenors, and several other
persons, the Commission conducted an oral presentation on February 16,

G 1982. Subsequently, in the early part of March, the Commission conducted
two public meetings to discuss the exemption request. The Commission has
decided to deny the request.

Chairman Palladino and Commissioner Roberts liissent and would have
<~-

granted the exemption.
Individual Commissione s' views are attached.
It is so ORDERED.

. _ c

For the Commission

'

SAMUEL J. CHILK
Secretary of the Commission

"Dated at Washington, D.C.
this 16th day of March,1982.

COMMISSIONER GILINSKY'S SEPARATE VIEWS ON DOE'S
EXEMPTION REQUEST FOR THE

CLINCH RIVER BREEDER REACTOR j

| | have voted against granting the Clinch River Breeder Reactor an
exemption from NRC's licensing regulations to permit early site work
because I am not persuaded that such an exemption would be in the public
interest.

Background

The Clinch River reactor is subject by law to NRC licensing. Normally, a ,

utility cannot begin site preparation and excavation until it has received a
Construction Permit ("CP") after satisfactory resolution of all
environmental and safety issues. The NRC's regulations, however, do
provide that an applicant may be granted an exemption, known as a
Limited Work Authorization I ("LWA I"), from this requirement if the
Licensing Board has made all the environmental findings required at the
CP stage and has made a preliminary safety finding that the site is
suitable.'

i
,

I

' t o C F R 50.10. 5
| r

' L
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O
The Department of Energy (" DOE") is cager to obtain the benefit of this
exemption so that it may break ground as soon as possible. But given the~~

state of the licensing proceeding, it does not appear that the Clinch River
project will be eligible for an LWA I until sometime in 1983. In these
circumstances, DOE has asked the Commission for a further relaxation of
licensing requirements, under section 50.12 of our regulations, to enable it"

to begin site preparation now, roughly a year before it can satisfy the
requirements for an LWA 1.2 DOE has, in effect, asked for an exemption
on top of an exemption. If the section 50.12 exemption request presently
before the Commission is granted, DOE apparently intends to apply as
soon as it can for an LWA 2 which, if granted, would permit additional
work to be performed in advance of receipt of a Construction Permit.'

I will pass over two preliminary legal questions: whether section 50.12 of
our regulations, which sets out the standards for granting the exemption in
question, is in fact applicable to a one-of a kind research reactor which will
as an incidental matter produce power; and, whether section 50.12 is
consistent with the provisions of the National Environmental Policy Act.'
The answers are unclear, and will presumably be provided by the courts in
due time. For the purposes of this decision I will assume that the
Commission can grant an exemption if that is in the public interest. As I
stated at the outset, I do not believe it is.

10 CFR 50.12 governs the grant of an exemption from the requirements of 10 CFR Part2

50. The Commisuon may grant an exemption if it finds that the enemption is authoriied by
law. mill not endanger life or property or the common defense and security. and is otherwise
in the pubhc interest. Section 50.12tb) prescribes that. in deciding whether to permit
construction prior to the issuance of a construction permit. the Comrnission will consider and
balance: (l) whether the construction mill have a significant adverse impact on the
emironment: (2) whether any adverse impact can reasonably be redressed. (3) whether the
ctmstruction would foreclose the subsequent adoption of alternatives; and. (4) the effect of
delay on the pubhc interest, including the need for the power to be generated by the proposed
facilit), the availabihty of alternate sources of energy, and the cost of delay to the applicant
and to consumers.

DOL presently seeks permission to clear and grade the site, build access roads and3

construction facilities, and excavate the reactor's foundations. These are the type of actnities
normally permitted under an LWA l. The installation of structural foundations prior to the
iwuance of the construction permit normally requires the issuance of an LWA 2. This
requires the Licensing Board to find that the requirements of an LWA i have been satisfied
and that there are no unresobed safety issues that would constitute good cause for not
allowing the activities proposed under the LWA 2 to proceed.

dw%er: DOE espects that beginning site preparation in 1982 will enable construction to be
completed one year earlier than if site preparation mere to begin m 1983.
* 42 U.S C. 4321 et see

364



Effect of an Esemption im NRC and Power Reactor Safety

The source of my concern is that granting the section 50.12 exemption.

would be the first step in placing Clinch River on a fast track within the
NRC license review process.' Such high-priority, fast-track treatment for
Clinch River is bound to impact licensing and safety supervision of the

,_

power reactors which constitute our principal responsibility.

The Clinch River reactor involves a new technology for which there is no
established body of NRC safety criteria. These need to be developed while
the safety review is being performed. If this work is to be done properly,it
will inevitably make substantial demands on the limited resources and-- -

skills of the NRC. In view of the budgetary situation this agency's
resources are tight. If Clinch River is placed on a fast track, other projects
will likely have to be put on a slow track.

For most of last > car, licensing schedule projections seemed to suggest that
NRC would not complete power plant license reviews for a number of
power plants before their construction was finished and they were ready to
operate. It now appears that these fears were excggerated. We have
managed to gain control of these licensing schedules and we are now
working apace with plant construction. However, we do not have a wide
margi.i for dealing with unplanned contingencies. Moreover, in order to
accelerate our licensing reviews, we have been forced to delay the
resolution of a number of safety issues. Any resources which are freed by
slowdowns in reactor construction schedules should be devoted to resolving
these issues, which affect the protection of this country's $100-200 billion
investment in light water power reactors, rather tb an to accelerating the
breeders licensing *

While the President and Congress have urged us to deal expeditiously with
both the breeder and light water reactors, there has not been any
suggestion, of which I am aware, that the interests of the latter should be
sacrificed in favor of the former. Such a suggestion would in fact be
extremely unfortunate. Our predecessor agency was often distracted from

' There is a view that nothing of the sort is involved here and that we have only to deal with
an iwlated exemption. This used to be called salami tactics. The modern name is
wgmentation of decisionmaking.
* I am aware that the NRC staff recently informed the Commission that speeding up Clinch
Rnct hcensing would not require much additional effort. This does not reheve my concern
oser resources; the staff estimate is implausible unless the Clinch River review and the
descio,, ment of its licensing cnteria are to be superficial affairs. If anything, the staff
estimate heightens my concern about how the staff would interpret a Commission decision to
authorire a speedup in the Clinch River licensing schedule.

f
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O the pressing safety and waste problems of the light water power reactors
by the demands of the breeder reactor. This has proven to be an expensive
mistake.

It is also interesting that the Edison Electric Institute, in its testimony at
our hearing in support of the exemption request, was not prepared to
recommend that licensing the breeder should take precedence over the*-

licensing of its member utilities' light water power plants.

The issue, let me reiterate, is not whether the NRC will undertake the
Clinch River review, but whether NRC will conduct it at a pace which is
unnecessarily harmful to NRC's other responsibilities.

Applicant's Claim that Exemption Will Reduce Costs

Set against these concerns are the applicant's claims that substantial
benefits will result from speeding up this project.

There is presumably some advantage in having a year earlier the
information which the project is supposed to generate. The gain is
intangible, and no persuasive argument was presented that it would be
substantial. Whatever the economic incenti,es once were for developing
breeder reactors, they are much diminished. Breeders, which compensate
for their expense by conserving uranium, were economically interesting
when uranium was thought to be scarce and large numbers of conventional
reactors were expected to use it up quickly. But uranium supplies are
plentiful and increasing, while the projections for the number of reactors to
be installed have been sharply deflated. The chief problem in the uranium
market is not finding uranium but coping with falling prices.

The applicant has also argued that, quite apart from any research benefits,
substantial economic savings will result from an earlier start of
construction. In its initial presentation, DOE asserted that a one year gain
in the construction schedule would result in savings of $120-240 million.'
When asked to justify these assertions, DOE submitted an analysis' which,

I as was pointed out by one of the parties to the proceeding, failed to
consider the time-value of money and, as a consequence, did not suitably
discount future expenditures. When this was donc properly, the gains
which DOE claimed for rapid completion of the project effectively
vanished.

_

e+ -
7 Letter from Secretary Edwards to NRC Chairman Palladino. Novemter 30.1981.

Letter from Deputy Assistant Secretary Chipman to NRC Chairman Palladino. December8

31.1981.
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DOE then tried to revive its conclusion with an argument which purported
to demonstrate that there would be a difference in the cost attributable to
past expenditures depending upon whether or not the site preparatiort,

exemption were granted.' Both the Deputy Secretary and the applicant's
expert witness, Arthur Andersen & Co., attempted to defend this
argument at the hearing before the Commission. Needless to say, this
proposition is wrong. It also contradicts the analysis of an almost identical
problem, the cost of delays in licensing commercial power plants, done by
DOE for the House Appropriations Committee.'' That analysis correctly
recognized that sunk costs cannot affect the choice among future
alternatives. In other words, while it is valid to assign an interest charge to

"~ past expenditures, that charge is the same for all future options and
therefore drops out of any cost comparison among them. What matters for
choosing among future alternatives arefuture benefits andfuture costs.

In response to criticisms made at the hearing, DOE and Arthur Andersen
filed additional written statements with the Commission. DOE conceded
that from "the economic or resource perspective" interest on past
expenditures is not a factor to be considered in deciding between the costs
of future options." In spite of this, the Deputy Secretary persisted in
presenting a " financial cost" analysis which is the same incorrect analysis
DOE originally put forward. DOE thus lists 5190 million in interest on
past expenditures as the principal cost of not granting the exemption.'2

' DOE submission to the Chairman."Re: Clinch River Breeder Reactor Plant". January 28
1982.
'8 in its report. DOE states that"the monthly carrying costs of the completed units . . would
be incurred even if the units operated and are therefore not part of the direct costs of the
delay." DOE went on to explain that "any cost that would be incurred with or without the
delay does not affect this cost differential and is therefore not part of the cost of the delay."
See letter of April 14. 1981, from Richard E. Weiner, Director. Division of Power Supply
Reliability, Office of Utility Systems, Economic Regulatory Agency to Darrell G. Eisenhut.
Director. Dnision of Licensing. Office of Nuclear Reactor Regulation. Nuc! car Regulatory
Corr. minion.

At the hearing. the Commission asked the Deputy Secretary to provide it with the
Economic Regulatory Agency's views on DOE's method of calculating the gains to be
realiicd by granting the section 50.12 esemption. DOE's written response states that DOE no
longer provides cost analyses to the House Appropriations Committee and that in view of
"recent reorganiia'hns within the Department, the Office of Policy. Planning and Analysis is
the organization w,6 the relevant responsibility and expertise for this review." Letter from
Deputy Secretary Davis to the Commission. *Re: Chnch River Breeder Reactor Plant".
February 25.1982.
" Letter from Deputy Secretary Davis to the Commission. "Re: Clinch River Breeder
Reactor Plant". February 25,1982,p.3.
is ibid . p. 5.
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O
The 5190 million figure comes from Arthur Andersen's conclusion that "In
the esent of a one-year delay in the construction of Clinch River, interest

' will be incurred for one extra year. ""

Arthur Andersen's error lies in comparing project costs measured in dollars
4-- of two different years, the accelerated project's costs being measured in

dollars of cne year and the unaccelerated project's costs measured in
dollars of the following year. When a correction has been made to measure
the costs in dollars of a common reference year, (which can be any year)
the conclusion of every example presented by Arthur Andersen is
reversed."

The conceptual difficulty seems to stem from overlooking the fact that the
accounting convention for the cost of a project produces a result in dollars
of the year of completion. An economic comparison between projects,
however, must be made in dollars of a common reference year.

The error is a common one. As a standard textbook on engineering
economy puts it, although the principle that a decision made now
necessarily deals with the future is simple enough,

many people have difficulty |a accepting the logical-

implications of the principle when they make decisions between
alternatives. This seems particularly true when sunk costs are
involved. Although some of the failures to recognize the
irrelevance of sunk costs involve a misuse of accounting figures,
these mental obstacles to clear reasoning are by no means
restricted to people who have had contact with the principles and

| methods of accounting.""

When interest on past expenditures has been climinated from the

i
calculation of the cost of not granting this exemption, three items remain:
a management charge of about 540 million, a 520 million charge for
(discounted) deferred revenue, and a negative figure which reflects the

" Letter from Arthur Andersen & Co. to the Commission. February 23,1982,p.3.
" Arthur Andersen submitted the attached chart (see p. 372) which purports to demonstrate

I
that completmg the illustrative project one year earlier will result in a savings of 5563 million'

in the overall project cost. As can readily be seen from the chart, however, the cost of the
accelerated project is measured in 1994 dollars while that of the unaccelerated project is
measured in 1995 dollars.

If the cost of the accelerated project is measured in 1995 dollars, using Arthur Andersen's
assumption of an 119 rate of interest, the cost of the project is 58.903 million (58.021 plus
11'J). This cost is $317 million greater than the cost of the 58.584 mi!! ion cost of the
unaccelerated project (also measured in 1995 dollars). -

" Eugene L. Grant. W. Grant Ireson. Principles of Engineering Economy. ft,ew York,1970,
p. 315.

368

|
|

>

|
^

|
_ - _ _ _ - - _ _ _ _ _ _ _



discounting of future expenditures. The St.m of these figures, in the
example presented by DOE, yields $28 million as the cost of not granting
the exemption.

O Lest anyone look to the 528 million to tip the balance toward an
exemption, it should be noted that the figure is an arbitrary one, based on
the artificially low discount rate assumed by DOE." If a more realistic
discount rate were employed, the cost might well be zero or, more likely,
might become a benefit." In any case, the uncertainty in the analysis is
larger that the result.

in sum, no compelling argument has been made, on the basis of the cost. ._

estimates provided by the applicants, for the proposition that granting this
exemption would serve the public interest by significantly lowering the cost
of the Clinch River project.

Putting Clinch Riier on a Fast Track

Should Congress, nevertheless, want this reactor to be built earlier than
contemplated by the licensing schedule, it would be best for Congress to
exempt Clinch River from NRC licensing altogether. If NRC could easily
accommodate an accelerated review, I would come a different conclusion.
However, it cannot. I am concerned not only about the impact of a fast
track breeder licensing review on NRC's other responsibilities, but also
about the quality of NRC's work if there is heavy pressure to accelerate
the review. Even if this project were exempt from licensing, the NRC
could still conduct a safety review, on the same "best efforts" basis as it
performs other reviews for DOE.

To exempt Clinch River entirely from licensing may seem at odds with one
of the original goals of this program - to demonstrate the licensability of
a breeder reactor - but that goal is no longer as important as it once. was.
Such a demonstration was important when the CRBR was thought to be
the prototype for dozens of commercial breeder power plants which were to
follow on its heels. It now seems unlikely that there will be any
commercial breeder plants in the United States for decades. And, even if
breeders are built in the distant future, it is doubtful that the standards
applied to this plant will be a satisfactory model for the later p ants.

'" DOE has assumed an innation rate of 8% and interest rate of 11%. These assumptions
result in an effective discount rate of 3% and, in this case a saving of approximately 530
million.
"I would also note that DOE initial!) -alued the deferred power output of Clinch River at
56 million per year tut that it has revised this estimate to $10-20 million. There coes not
seem much point in quibbling. however. about this figure.
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COMMISSIONER BRADFORD'S SEPARATE VIEWS ON CLINCH RIVER

I have only a little to add to the views of Commissioners Gilinsky and

9 Ahearne. I agree in general with the points that they have made and
concur specifically in Commissioner Gilinsky's discussion of delay costs' and
in the latter part of Commissioner Ahearne's discussion of the DOE
analysis.2 in particular,I see nothing useful to be had from DOE's attempt

_

to calculate costs three different ways.'The economic costs are what mat-
ters, and the Commission majority is in agreement that they do not exceed
528 million using the implausibly low DOE discount rate.

As Commissioner Gilinsky has noted, a more realistic discount rate_,
-

would show a net benefit from not accelerating this project. Indeed, there
is likely always to be a net benefit from deferring a project unless the
discounted value of its operation is sufficient to tip the balance the other
way. With Clinch River, the value of accelerating the operation is non-
existent. The benefits from its operation occur only when a scarcity of
uranium drives the cost of conventional reactor fuel above the cost of
reprocessed plutonium. Since that event now does not seem at all likely in
this century (a proposition not challenged by DOE or industry witnesses or
Commissioners Palladino and Roberts), there is no economic benefit to be
assigned to having the Clinch River Breeder in 1988 rather than 1989.

. . .

I agree in general with Commissioner Ahearne's analysis of the non-
economic factors although I do not attach much significance to the history
of Section 50.12. Specifically, I agree ihat the Commission could grant the
exemption consistently with Section 50.12.' I agree also that nothing in the
first three factors under 50.12 appears to preclude the exemption. How-
ever, the exemption is emphatically not in the public interest. The eco-
nomic dimension of the public interest test has beerr covered. All that
remains is a discussion of the implications for the NRC licensing process.

One must start with the realization that the " normal" licensing process
; defines the public interest as the NRC has come to view it over three

' Gilinsky opinion. pp. 363 71.
2 Ahearne opinion pp. 395 99.

; 3 Letter from Deputy Secretary Davis to the Commission. 'Re: Clinch River Breeder'

Reactor Plant." February 25.1982.
* Whether such an action would contravene NEPA is less clear. The segmentaCon question
and the foreclosure of alternative points are substantial and would need more careful
refutation than they receive in the opinions favoring the exemption. This point is especially
important because it is hard to see how the Commission could be keeping an open mind on
the NFPA issues while finding that the public interest requires accelerated completion of the
project at Clinch River.
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. cades. During this time it has licensed nearly half of the free world'sC"

nuclear generating capacity without any delay of completed plants and
with minimal delay of any sort. Consequently, special exemptions are not
hghtly given, especially to one-of-a-kind reactors.

Th: difficulty with special exemptions that go beyond the Limited Work*-

Authorization procedures is that they slice applicaticas into inscrutable
segments. Bit by bit, plants get built, with their full implications un-
reviewed until completion. As the economic commitment grows, the safety
and environmental reviews are inevitably subject to increasing economic
pressure.' For allof theCommission's pastprotestationstotheeffect that the
work is done at the risk of the applicant, this has rarely been completely
true and is in any case unpersuasive when the applicant is gevernment
funded to so great an extent.

The issue here is not licensability. It is whether anything about this
project merits the kind of special treatment that a shortcircuiting of our
Limited Work Authorization procedures would involve. The Commission's
most tangled and costly proceedings (Seabrook and Diablo Canyon) have
come when it has allowed substantial investment prior to completion of
difficult licensing reviews. In a recent case, the Court of Appeals * declined
to allow the NRC to postpone hearing a significant safety issue until after
the plant was built.

These cases are not specifically analogous to this exemption request, but
they serve to illustrate the broader point about the unwisdom of piling
large sunk costs on the licensing process unnecessarily. While it appears
that the environmental issues here are clearcut, the Commission should not
go by appearances untested in hearings absent compelling circumstances.
The NRC has been surprised before, and the allowing of increasing
economic commitment to a project before the record merits a Limited
Work Authorization is in itself contrary to the public interest.

SEPARATE VIEWS OF COMMISSIONER AHEARNE

SUMMARY

The Department of Energy (DOE) has requested an exemption under
10 CFR 50.12 in order to begin site preparation for the Clinch River

As Justices Black and Douglas observed in their dissent in the only previous breeder5

licensing case, the ill-fated Fermi i plant. " when millions have been invested. the
momentum is on the side of the applicant. not on the side of the public. The momentum is
not only generated by the desire to salvage an investment. No agency wants to be the, ,.

architect of a white elephant." Power Reactor Development Co. v. Electrical Union. 367 U.S.
396. 417 (1961).
* State ofIllinois v. NRC. No. 80-1163. July 1,1981. unpublished opinion.
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Breeder Reactor (CRBR). In addressing this request, I conclude it is not
for the NRC to address (1) the need for an LMFBR program or for a
demonstration scale facility or (2) the total cost of the CRBR.,

Section 50.12 has a long history. A version of 50.12(a) authorizing

O specific exemptions has been in existence for over 20 years. When the
Atomic Energy Commission (AEC) modified its regulations in 1972 to
place restrictions on site preparation activities because of its new National

'"
Environmental Policy Act (NEPA) responsibilities, it introduced a version
of 50.12(b) to provide a specific method by which applicants could show
why work already begun should not be suspended until the AEC did an-

environmsntal review.
- "

in 1974 the AEC developed an alternative way to approve site prepara-
tion activities prior to issuance of a construction permit - the Limited
Work Authorization (LWA). A 50.12 exemption was still an option, but
the Commission noted it was to be used " sparingly and only in cases of
undue hardship." Since the LWA provisions became final in 1974, only
one 50.12 exemption for site preparation activities has been issued.

I conclude 50.12 can be applied in this case. However, DOE must make
a strong showing on the four 50.12(b) factors since 50.12 is to be used
only in very unusual circumstances. The factors to be considered are:
environmental impact, redressability, foreclosure of alternatives, and public
interest.

The NRC staff has concluded the work that would be done under the
exemption would have no significant environmental impact, and the local
authorities strongly support the request. Nevertheless, site preparation
inherently involves some environmental impacts and $88 million would be i

spent on project construction. Reasonable restoration is possible, although ,

there may be some potential problems because of funding considerations. F

No alternative appears to be foreclosed by the proposed work.
Addressing the effect of delay on the public interest, I considered

whether there is (1) a Congressional mandate, (2) a need to move ahead
on the project for production of power or research and development
(R&D) purposes, or (3) a substantial dollar cost to the taxpayer for delay.

After reviewing many letters from Congress and the Congressional
legislative history, I conclude there is no mandate to waive-or not to
waive-our standard procedures.The project is not being justified by need
for power, and Congress has confirmed such a need is not a factor. Since I
defer to DOE on the general need for R&D and it has not made that case,
R&D needs do not provide a justification for the exemption. Thus the

| decision rests on the cost. And it is here the applicant presented its worst
j case.
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We have the following DOE estimates for a one-year delay:

~~ November 30, 1981: 5120 million
'

January 18, 1982: (a) 5120 million," clearly conservative"
(b) 5175 million

January 28, 1982: (a) 5120 million, " clearly conservative"
,

(b) 5161 millionA -- 3
(c) 5166 million
(d) 5175 million

February 25,1982:(a) 5129 million," appropriations
perspective"
(b) 5 28 million, "econornic
perspective"
(c) 5218 million," financial
perspective"

I conclude the DOE has finally agreed that as far as the true dollar
cost of delay. it is in the region of $30 million-coincidentally, about the
cost of the management team.

This is sufficiently different from the original estimate as to indicate the
DOE paid little attention in preparing its original statement, although the
series of estimates does not lead me to have confidence in any of the
estimates. In the case of a utility applicant we would look with strong
disfavor on such rapidly shifting submissions.

Thus, I conclude the DOE has failed to make the public interest case
and, in the cost area, badly.

I am also concerned that DOE may not understand the appropriate 6

controls that should be applied when assuming the role of a license
applicant. The NRC has high standards for license applicants - which
underlie the concept of licensability, which is a CRBR objective. It is

'

because of these standards that showing licensability is an important
accomplishment.

Therefore i vote to deny the exemption request.

I. Areas Not Considered

in addressing the request for an exemption from the Department of
Energy,' there were two issues which I did not consider.

It is not for the NRC to decide the need for a liquid metal fast breeder
reactor program or the need for a demonstration scale facility, e.g.,

' The request is from the Department of Energy, for itself and the Tennessee Valley*e Authority and the Project Management Corporation. In this opinion this group is collectively
referred to as the applicant or DOE.

Y.
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whether such is a sound use of tax monies. Determination of these needs,

&- including the timing and objectives, is more properly determined by DOE.2
in 1976 the Commission directed.

"that the following be asu med as established by the ERDA
impact statement and associated processes:

The need for a liquid metal fast breeder reactor program,._ a.

including its objectives, structure and timing.
b. The need for a demonstration-scale facility to test the

feasibility of liquid metal fast breeder reactors when operated as
part of the power generation facilities of an electric utility system,
including its timing and objectives.'

Thus these needs are to be assumed. The efore, we should no: acJress
such questions as whether and by how much the drop in reactor orders, the
reevaluation of uranium resources, and the drop in uranium prices have
delayed the need for a demonstration reactor such as the CRBR.* These
are not appropriate issues for the NRC. We should defer to DOE.

We also are not estimating the full cost of the CRBR. Considerable
debate has taken place over the "true" cost of this project, with much of
the debate on how long will it really take to bring a first-of-a kind
machine to successful operation. Although costs of delay are an issue here,
the full cost of the project is not.

II. Application of Section 50.12

There are three issues with respect to the use of Section 50.12: (1) can
it be used; (2) should it be used; and (3) if so, does consideration of the
factors support granting the present request?

The applicar.t argues that the section is a valid part of the NRC
regulations; was consciously retained following introduction of the LWA
procedures; that the Atomic Energy Act of 1954 rquires that procedures

| such as this be available for demonstration projects; and, therefore, Section
( 50.12 is usable in this case. The opponents argue that 50.12 is a vestigial
I remnant - with little applicability after the 1974 LWA procedures were

| 2 This position mirrors the Commission's earlier decision on whether NEPA required the
| NRC to address broader envirorimental issues previously addressed in the ERDA Program
j Statement. Project Management Corporation. et al. (Chnch River Breeder Reactor Plant).

CLI.7613, 4 NRC 67 (1976). The Commission was " guided largely by the ' rule of reason'
generally applicable to NEPA issues [ citation omitted), by the implications of the Energy
Reorganization Act and Congressional consideration of the Chnch River project, and by
considerations of practicality.' Id at 79. I find the Commission's reasoning and guidance
pursuame.

.m. Id at 92.i

| ' Eg. Letter from F. von Hippel to Chairman Palladino (January 13.1982) (submitted in
,

respong to December 24.1981 NRC invitation for comments on DOE exemption request).

n. _e
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issued, as shown by the fact that virtually all exemptions were issued ;

before the LWA provision was a portion of the regulations; that it was not |

meant to be used for first-of-a-kind designs; and tha contention in the
reopened hearing precludes the use of Section 50.12.

'

Background of Sections 50.12 and 50.10
. , _ ,

in 1960 theCommission added a new paragraph to Section 50.10 which
provided "No person shall begin construction of a production or utilization
facility on a site on which the facility is to be operated until a construction
permit has been issued."5 The new regulation went on to define construc-- - - - -

tion to include pauring of foundations or installation of any portion of the j

|
permanent facility. It explicitly excluded activities such as excavation, and
construction of roadways, railroad spurs, and non-nuclear facilities such as
turbine buildings and temporary construction buildings. This was not an
absolute prohibition. The Commission did grant requests for specific ex-

|
emptions.' In fact, in 1969 the Commission proposed specific procedures
and criteria for issuing exemptions to allow certain categories of activityI

!

|
prior to issuance of a construction permit.' However, this proposal was later
withdrawn. The enactment of the National Environmental Policy Act
(NEPA) in 1970 caused a significan: change in the Commission's ap-
proach.

Changes to Reflect INEPA

In response to NEPA, the Commission proposed a rule in 1971', which
became final in 1972', to " redefine the ' commencement of construction''

i
and " provide for Commission environmental review prior to|

l ' commencement of construction.'"'' Under the new definition of
" construction" an applicant could no longer clear land, excavate, build a
non-nuclear building, or take other substantial action which would ad-
versely affect the environment. Some activities, such as those reasonably
necessary for determining site suitability, were still permitted provided
efforts were taken to minimize environmental harm.

In some cases the proposed rule would have affected activities already

' 25 * cd. Rep. 8712 (September 9.1960).
* At that time the regulanons included 50.12.-Specific Esemptions," which is virtually
identical to the current 50.12(a).
' 34 Fed. Reg. 2357 (February 19.1969) (proposed rule to allow cuemptions for installation
of foundations and below grade walls prior to issuance of construction permit).
" 36 Fed. Reg. 22848 (December I.1971).
' 37 Fed. Reg. 5745 (March 21.1972).
'" Id.
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O
underway. Activities which were no longer authorized but which had been

'~

authorized, either at the applicant's option (because they were not covered
by the original definition of construction) or by a previously issued specific
exemption (under 50.12), were dealt with by the addition of two new
sections - 50.10(d) and 50.12(b). In essence, affected applicants were
required to show cause why their activities should not be suspended until'~

the Commission had an opportunity to do an environmental review. The
Commission reached its decision on the show cause requests by considering
and balancing a set of factors. The factors to be considered were virtually
identical to the factors listed in the current version of 50.12(b). The
proposed rule addressed only transition cases.

The final rule added a footnote to the standard exemption provision,
Section 50.12(a), which provided "In acting upon an application for an
exemption permitting the conduct of the activities prior to the issuance of
a construction permit prohibited by $50.10, the Commission will consider
and balance the environmental factors [ applicable to the show cause
determination as) described in paragraph (b) of this section." The Com-
mission explained:

"In making this relief generally available only to those persons
who have commenced actual site preparation activities prior to the
effective date of these amendments, the Commission realizes that
in individual cases, particularly those instances where plants are in
an advanced stage of development, but where no site preparation
work has yet been started, undue hardship may be incurred. In
those situations, relief may be sought by requesting a specific
exemption under $50.12. Although it is expected that specific
exemptions will be used only sparingly for this purpose, appro-
priate relief may be granted in particular cases where the facts so
warrant and a favorable determination can be made with respect
to the specified environmental considerations listed in the new
$50.12(b).""

Limited Work Authorizations and Section 50.12

In 1974 the Commission introduced a new set of amendments which ,

"would provide for a procedure different from that set forth in $50.12(a)
of the Commission's present regulations in 10 CFR 50 whereby site
preparation and excavation and certain other on-site activities could be
undertaken prior to issuance of a construction permit for a nuclear power
reactor.'': The procedure, a limited work authorization (LWA), differed

~'

" 14. at 5746.
* '2 39 Fed. Reg.14506 (April 24.1974).

!
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from an exemption in several important respects. Although the LWA was
routinely available, the scope of activities was defined and limited, the staff
had to complete its final environmental statement before issuance, and the

O Licensing Board had to make the required NEPA findings before
issuance." The proposed rule included an amendment to 50.12 which
precluded any exemption from 50.10 authorizing activities beyond the
scope of an LWA. However this was " deleted as unnecessary in light of"

the Commission's policy of granting exemptions from $50.10(c) sparingly
and only in cases of undue hardship."''

The Commission explicitly considered the value of the LWA procedures
and the relation to exemptions:--

"A number of comments suggested that the Commission should
adopt a more liberal policy regarding granting of exemptions from

l $50.10(c) pursuant to $50.12(a). The Commission has rejected
l this suggestion and will continue the present policyor granting such

exemptions sparingly and only in cases of undue hardship. A
number of comments also suggested that the provisions in
$50.10(e) requiring a full NEPA review and hearing prior to grant
of authorization were unnecessary and would unduly delay plant
construction. The Commission believes however, that such pr.vi-
sions, which facilitate public participation and ensure appropriate
consideration of NEPA matte-s, are in the public interest and
should be retained in the rule.""

The following comment made by the Commission in 1974 is of interest
in the present case:

" Consideration of the instant amendments arises at a time of
deep national concern over energy sources and supply - a concern
which the Commission fully shares."''

The LWA procedures were an attempt to accommodate the Commission's
NEPA responsibilities with a need to bring nuclear power plants on line:

" Prior to the enactment of the National Environmental Policy
Act of 1969 (NEPA) and the amendments to $50.10 adopted by
the Commission on March 21,1972 (37 FR 5745), site excavation
for safety-related structures was generally permitted to be under-
taken by applicants without any prior Commission review. The
essential distinction between the past situation and the present one
is that NEPA now applies to certain Commission actions. How-

'

ever, this essential difference is accommodated in the amendments

" 39 Fed. Reg. 4582 (February 5,1974) (proposed rule).
'' 39 Fed. Reg. at 14507.
" 39 Fed. Reg. at 14507-08.
'' 39 Fed. Reg. at 14508.
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O
by the requirement that there be a full NEPA review and hearing

-

on NEPA issues covered by the Commission's NEPA regulations
prior to authorizing any on-site work otherwise generally prohib-
irm. by $50.10(c) . . The Commission believes that this approach
reflects a reasonable approach toward timely decision makingi

within the framework of the present Act.""-

In 1975 Section 50.12 was modified as part of a number of changes
issued to reflect the abolition of the Atomic Energy Commission and the
creation of the Nuclear Regulatory Commission." The amendments were
characterized as technical and conforming amendments rather than sub-
stantive amendments. The footnote to $50.12(a) was deleted, and
$50.12(b) was revised to cover a request for an exemption from 50.10
rather than an attempt to show cause why the Commission should not
suspend activities which were ongoing during the specified transitional
period in 1972. Presumably the transitional determinations had been com-
pleted and the original 50.12(b) was no longer necessary. Consequently
this change appears to accomplish little more than deleting an unnecessary
section and transferring a related section from a footnote to a new
paragraph.

One final change of interest occurred in 1976 and 1977. While consider-
ing early site review regulations, the Commission proposed to " extend the
so-called ' limited work authorization' concept to include productica facili-
ties such as commercial isotopic enrichment plants and fuel reprocessing
plants, and testing reactors."" The Commission did extend the LWA
procedures to specified utilization facilities rather than just power reactors.
However, the final rule did not include production facilities. The Commis-
sion simply asserted it decided not to extend the LWA procedure to
production facilities "because this would be prematu e and unnecessary.""

Can Section 50.12 be Used?
'

Based on the development of the rules, I reach the following conclu-
sions: The approach currently found in 950.12(b) was originally developed
to deal with a transition period which occurred in 1972 when the AEC
adopted new restrictions on construction activities to implement its NEPA
responsibility. Although it was primarily intended for applicants who had
already begun affected activities, there was a recognition from the begin-
ning that exemptions might be justified in a few limited other instances.

" 39 Fed. Reg. at 14507.
is 40 Fed. Reg. 8774 (March 3.1975).
" 41 Fed. Reg.16835 (April 22.1976)ww -
# 42 Fed. Reg. 22882 (May 5.1977).
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This exemption option has been deliberately maintained, although the
Commission has consistently insisted it should be used " sparingly" and only
in cases of " undue hardship" or " extraordinary" circumstances.2' This high

9 threshhold for exemptions was maintained in the face of serious energy
concerns in 1974.

However the AEC may have intended the provision, it is nevertheless
present in the regulations. Although plausible, there is nothing in the
background of Section 50.12 to suggest the Commission intended to pre-
clude an exemption for a first-of-a-kind facility. The failure to expand the
scope for LWA's is consistent with simply not extending a routine proce-
dure to a category of facilities for which there is little experience and little''

necessity, it does not follow the Commission intended to preclude use of a
nonroutine procedure for a nonroutine facility. Finally, to forbid its use
because of a contention in the hearing essentially repeals the provision,
since such an interpretation would transform a 50.12 exemption into an
LWA-1, which can be issued after a hearing.

Basically the Commission appears to have preserved its options to act on
a case-by-case basis in the event that unusual circumstances justified
unusual actions. Consequently, I do not reject on its face the applicants'
request. However, they have a heavy burden.

Thus, I conclude the section can be applied.

Should Section 50.72 be Used?

Whether it should be applied turns on whether the exemption route
should be used for CRBR. The issue is linked to 50.12(b) (4), i.e., it is a
public interest question. In essence, if everyone agrees CRBR should be
licensed, then what type of licensing procedure should be followed? The
exemption opponents argue that for a first-of-kind reactor, the full, stan-
dard (canonical) proceeding should be followed. The applicant argues that
what is necessary is for the licensing procedures in the regulations to be
followed. Then, since 50.12 is in those regulations, the applicant believes
granting the exemption is consistent with following NRC licensing proce-
dures.

I find the applicant's arguments slightly specious. The provision is in
the NRC regulations-and was used extensively until the LWA provision
was included in the NRC regulations. The 50.12 exemption route was used
for 49 facilities in the last fifteen years. However, after the LWA rule was

2' E.g . 39 Fed. Reg. at 14507; louisiana Power & Light Company (Waterford Steam
Electric Generating Station. Unit 3). CLI.73-25. 6 AEC 619. 622 n.3 (1973). Washington
Public Powcr Supply System (WPPSS Nuclear Project Nos. 3 and 5). CLl-77-II. 5 NRC
719. 723 (1977).
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., published in April,1974, LWA-l's were issued for 55 plants. The only

50.12 request granted since April 1974 was in a case where (a) an LWA 1
had already been granted (and therefore the initial environmental hearing
had been held), (b) the applicant wanted approval for construction activi-
ties going beyond those approved in the first LWA, (c) the NRC had in

' ~~
place a policy statement prohibiting issuing additional LWA's until a
particular rulemaking was completed, and (d) the request (referred to
variously as a request for a broader LWA and for an exemption) was
unopposed by the parties to the hearing. Thus, while the applicant is
correct - a 50.12 exemption is part of the NRC licensing procedures -,

granting such an exemption would place the CRBR proceeding in the rare
'

category, the category of extremely unusual procedures. To the extent that
meeting full NRC licensing procedures is among the objectives of the
CRBR program, use of a 50.12 waiver prevents meeting these objectives.

| A major issue relating to the public interest is what is meant by
'

licensability. As I recall, one objective of the CRBR project from its
beginning has been to demonstrate licensability. The requested exemption
is perceived by many as removing CRBR from the NRC's normal process
and thereby damaging the possibility that the project can meet the li-

| censability objective. Thus, for example, Senator Quayle wrote:
| "The legislative history of the Clinch River project clearly shows

that a major goal of this project is to demonstrate the licensability
| of the liquid metal fast breeder reactor. Any deviation from

licensing procedures established by NRC would obviate this pur-
pose and deprive the nuclear industry of the clear precedents
needed to proceed with additional LMFBR plants.

I believe the best way to assure a stable future for the nation's
nuclear industry, which represents a vital part of our present and
future energy supply structure, is to stabilize and clarify the
regulatory environment. Exempting demonstration plants from nor-
mal regulatory requirements can only delay progress toward meet-

| ing this goal. It will also retard the progress of proving new
| technology. For these reasons, therefore, I request that you deny

DOE's request for exemptions.-22
These arguments do not lead me to reject the request, however, since it

is not an NRC requirement that we follow our normal licensing proce-
dures. However, DOE must make a strong showing on the 50.12(b)
factors.

n

22 Letter from Senator Quayle to Chairman Palladino (February 5,1982).
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III. Consideration of Section 50.12(b) Factors

Section 50.12(b) instructs the Commission to consider and balance four
factors: (1) environmental impact, (2) redressability, (3) foreclosure ofG alternatives, and (4) public interest.

~ ~ ~ ~ Emironmental Impact

The first factor concerns "significant adverse impact on the environ- ,

'

ment." Inherently this is not a trivial issue for site preparation activities.
The Commission originally redefined construction to include site prepara-+ - - - ~

tion activities because " site preparation constitutes a key point, from the
standpoint of environmental impact, in connection with the licensing of
nuclear facilities and materials."23 ,

'

in 1977 the NRC staff prepared a final environmental statement (FES)
for the CRBR.24 The staff concluded that site preparation activities,
conditioned as proposed in the FES, would nat result in significant adverse ,

environmental impacts. Although there have been changes since that evalu-
ation, the NRC staff continues to believe no significant adverse impacts
will result.

In addition, the local authorities are strongly in favor of the project. We
have received letters of support from the Mayor and the Administrator of
Clinton, Tennessee, from the Mayor and City Coordinator of Harriman,
Tennessee, from Tennessee State Representative McNally, who represents
Oak Ridge, from Governor Alexander of Tennessee, and from Mayor A.
K. Bissell of Oak Ridge, who spoke at the Commission's public meeting on
February 16, 1982. Such support, while a strong positive indication, is
probably not sufficient to show negligible environmental impact (I believe
the authorities of West Valley, New York also supported that project when
it was proposed). But if the Commission weighs heavily the opposition of
local authorities to siting a facility, we should similarly weigh such sup-
port. The local authorities also agree with DOE's contention that some of
the proposed work would also be valuable for future industrial development
of the site. Nevertheless, 588 million would be spent on project construc-
tion and, even at today's high prices, that represents a significant construc-
tion project - it clearly will have an impact on the area.

Although the impacts are not so trivial that they can be entirely
ignored, they do not weigh strongly against the exemption.

_

23 37 fed. Reg. at 5746.
24 " Final Environrnental Statement Related to the Construction and Operation of the Clinch
River Breeder Reactor Plant," NUREG-Cl39 (December 1976).,

t

382
%

|

|

_

r ainskt
|

_

|

I

|

!



O
Redressability

~'

Tne second criterion, whether redress of adverse impacts "can reason-
ably be affected" is not completely separate from the first. The applicant
argues that all but the detailed topography can be restored for about 10%
of the construction cost, and that some of the activities (e.g., the railroad

9" spur and roads) could be left to enhance industrial development.
I do not read the criterion as asking whether the site would be restored

but, rather, whether it could be restored. The former addresses Congres-
I sional funding; the latter, the facts of construction and restoration. Al-

though I am skeptical that what, takes 588 million to do can-at a later
date --be undone for 58 million, I agree with the applicant that it should
be possible to undo what they propose to do. The applicants will not be
able to restore all of the original topographic features. However, I believe
some consideration should be given to the industrial zoning which indicates
local feeling about appropriate uses.

This factor does not weigh against granting the exemption. Reasonable
restoration is possible, although there may be some practical problems
because of funding considerations.

Foreclosure of Alternatives

The third factor concerns whether the activities would " foreclose subse-
quent adoption of alternatives." The intervenors argue it would foreclose
their contention that an LWA cannot be granted for a first-of-a kind .

reactor. This is a bootstrap argument. To forbid the use of exemption
authority because of a contention in an LWA hearing effectively nullifies
the exemption authority. If the exemption must await the LWA 1 hearing,
the authority becomes meaningless because an LWA-1 itself can be issued
after the hearing. As for the merits of the issue, I see no reason why it
needs to be discussed in a hearing. It is basically a legal argument. I do
not believe the intervenors' foreclosure argument is pursuasive. No other
arguments were raised as to issues that would be foreclosed.

The staff concluded in its 1977 final environmental statement that the
ERDA sites at Hanford, Idaho and Savannah River "are better that the
proposed site or any of the other alternative sites because the isolation
provided would result in lower radiation doses in the event of an accidental

i

| release of radioactivity, in terms of both the nearest receptor and the
! number of people exposed."2s However:

"A delay of 21/4 years in completion of the project appears to
be the minimum result of a change in site location at this time,

- ...

| 25 14. at 9-22.
1
i
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assuming current schedules would otherwise be met . . . The staffs
overall conclusions hinge on a balancing of the reduction in ac-
cident risks achievable with a remote location against the resulting
costs and inability of the demonstration plant to accomplish its9 goals on a time frame compatible with the present timing goals of
the LMFBR program . . . In balancing the factors discussed
above, the staff's judgment is that the applicant's preferred pro-
posal, utilizing the Clinch River site, is reasonable and that no
substantially better alternative is available.-2.

The 588 million for project construction represents a significant invest-
ment. More important than the money, the work will give this site an
additional edge in terms of timely completion. Thus there is potential

|prejudice to the alternate sites issue.
However, the Clinch River site already has an edge as evidenced by the .

II staffs decision in 1977, and there is no reason to believe the incremental'

advantage obtained through work under the proposed exemption is suffi-
cient to foreclose consideration of alternative sites. This conclusion is
influenced by the redressability considerations discussed above. In addition,
anyone following this project at all closely realizes that there is no real
possibility of an alternative site for the CRBR.

On balance, I believe factor (3) of Section 50.12(b) is neutral regarding
this exemption request.

Finally, the public interest factor must be addressed - as has been
obvious from the beginning. Since the Applicants have a heavy burden and
the other three factors are marginal, it is clear that consideration of the
public interest criterion will be determinative for me.

IV. Public Interest

In considering the effect of delay on the public interest, there are
three issues: (1) Is there a Congressional mandate for the exemption? (2)
Is there a need to quickly move ahead on the project for either the power
or the R&D? (3) Is there a substantial dollar cost to the taxpayer for
delay?

If some or all are strongly "yes," then it would seem 50.12(b) (4) would
carry the waiver request.

Congressional Mandate

On December 24th the Commission asked the DOE: "Is there any
indication in the acts providing for CRBRP authorizations or appropri-

26 14. at 9-23.
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O
ations, associated committee or conference reports, or legislative history

y that speaks to the licensing procedures to be used by the NRC?"2' In
response, the applicant quoted the Omnibus Appropriations Bill:

"The Omnibus Budget Reconciliation Act of 1981, Pub. L. No.
97-35, includes a Congressional mandate for expeditious project

G completion. The Conference Report accompanying this legislation
and the contemporaneous statements of the floor managers at the
time of the enactment conclusively demonstrate the following ele-
ments of Congressional intent:

The plant must be constructed in a timely and expeditiousa.

manner; construction must be undertaken as expeditiously
as possible; the cooperation of all agencies is required."28

liowever, in testimony before us, the lead spokesman for the applicant,
Mr. Edgar, was less positive:

" Commissioner Ahearne: My question is, do you read the
omnibus budget bill as at least implying Congressional intent that
the NRC should grant the exemption?

Mr. Edgar: It implies Congressional intent, or in fact reflects
the Congressional intent that Clinch River should be completed as
expeditiously as possible. It does not address 50.12 per se. It
provides a basis upon which the Commission can take that into
account as a matter of policy in whether to exercise its discretion
to use 50.12.

Commissioner Ahearne: My question is, da you read it as
implying that it's the Congressional intent that we should grant
the exemption?

Mr. Edgar: It reinforces it."2,
Several Senators and Congressmen have warned us not to interpret the

language as endorsing the waiver and others have advised us it is consis-
tent with the waiver request.

Those endorsing the request all point out the exemption would be
consistent with the Congressional intent.

The Chairman of the House Committee on Science and Technology,
Representative Fuqua, joined by fourteen other members, including the
Chairman of the Subcommittee on Energy Research and Production,
Representative Bouquard:

"We would, therefore, confirm that the Secretary's request is
consistent with Congressional intent.""

27 * Memorandum and Order." CLI 81-35. Attachment A. Question 2 (December 24.1981).
2' 'Apphcants' Answers to Questions Set Forth in Attachment A to the Commission's" "

December 24.1981 Order" at 5-6 (January !8.1982) (footnotes omitted).
2' Unofficial transcript of Commission meeting on February 16,1982 at 188
" Lrtter from Representative Fuqua er al. to Chairman Palladino (February II,1982).

<
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The Chairman of the Senate Subcommittee on Nuclear Regulation,
Senator Simpson, joined by Senator Domenici, Chairman of the Senate
Budget Committee:

"We believe that NRC approval of the Secretary of Energy's

O request pursuant to Section 50.12, provided the Commission finds
that all other requirements of that section are met and that such
action is consistent with its statutory responsibilities for protection

-

of the public health and safety, would be fully consistent with the
expressions of Congressional intent respecting this project . . . .""

The Chairman of the Senate Committee on Energy and Natural Re-
, sources, Senator McClure:

- ' "I therefore confirm that the Secretary's request is consistent_ . . .

with Congressional intent."'2
And, finally,"the Senate Majority Leader, Senator Baker said:

"If the Commission finds in its deliberations and considerations
that the four criteria of 10 CFR 50.12 are satisfied, then I believe
it is consistent with the established and continuing purpose of
section 50.12. and in the public interest as expressed repeatedly by
the Congress, for the Commission to act favorably on the submis-
sion by the Secretary of Energy. The intent of the Congress has
most recently again been expressed in the Conference Report on
the Omnibus Budget Reconciliation Act of 1982, (P.L. 97-35),
wherein the Clinch River Breeder Reactor Project is identified as
an essential element of the Liquid Metal Fast Breeder Reactor
program. The Conferees directed that the Project should be con-
structed in a timely and expeditious manner. The accompanying
floor statements by the managers of the Reconciliation Act in both
Houses of the Congress interpret and amplify that report lan-
guage.

In my judgment, if the Commission finds that the requirements
of section 50.12 are met, favorable action on the DOE request
would be entirely in harmony with the Commission's statutory role
to protect the public health and safety, while continuing to reserve

Letter from Senators Domenici and Simpson to Chairman Palladino (February 25, 1982).H

Letter from Senator McClure to Chairman Palladino (February 17. 1982).32

It should be noted that the Science Advisor to the President. Dr. Keyworth, has alsoH

advised us that:
"From the standpoint that Congress has funded the program and that the ,

President has directed the completion of the CRBR, the requesttd exemption is
consistent with national policy and the public interest." Letter from Dr. Keyworth
to Chairman Palladino (February 24, 1982).
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for the Congress the policy determination related to the funding,

---

timetable, and role o the Project in the LMFBR program."3dr

However, the quoted letters do not indicate a belief that Congress
considered the 50.12 waiver provision and intended for us to use it. This
point has been made by several other Congressmen:

,

The Chairman of the Senate Appropriations Committee, Senator Hat-- - - - - - -

j field. joined by Senator Cohen:
". . . If the NRC were to authorize site preparation activities at

this time, it would be compelled to grant exemptions from estab-
lished regulatory procedures for the CRBR. We have serious
doubts about the wisdom of granting such exemptions.

t The Clinch River Breeder Reactor was authorized in 1970 by
P.L. 91-273 as a demonstration project that would lead to the
early commercialization of breeder reactors. Since its inception,
NRC licensing of the CRBR has been an integral part of the
project.

. . .

Throughout the annual debates over the CRBR, Congress has
never expressed support for regulatory exemptions for the project.
To the contrary, the Omnibus Budget Reconciliation Act con-
ference agreement reaffirms the need for proceeding with the
established regulatory course for the CRBR in order to make
future commercialization possible. The Conference report states,
'The conferees intend that the plant should be constructed in a
timely and expeditious manner, so that a decision on the commer- !

cialization and deployment of breeder reactors can be made on the
basis of information obtained in the operation of the plant.'"

We do not agree with Secretary Edward's assertions that the
CRBR * . must be expeditiously constructed to meet the objec-

| tives of the CRBR program.' To the contrary, we believe it is in
the best interests of future commercial development of LMFBRs
for the CRBR to undergo the established regulate y procedures
without exemption. Furthermore, we believe granting exemptions
to the CRBR could seriously erode the public's confidence in the

;

federal nucir3r energy programs in general and breeder reactor
programs in particular.*3

The Chairman of the House Committee on Interior and Insular Affairs
and Chairman of the Subcommittee on Energy and the Environment,
Representative Udall:

-

3d Letter fromSenator Baker to Chairman Palladino (February 26. 1982).
33

Letter from Senators Hatfield and Cohen to Chairman Palladino (December 15.1981).
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". . . As chairman of the Committee with primary jurisdiction in
the House over the nuclear regulatory process, I am concerned

j
about the implications of the Commission's actions (pursuant to'

the Secretary's request) on the siting and licensing of the CRBR.

O Existing regulations (10 CFR Part 50.10) provide for a proce-
dure whereby site preparation and excavation and certain other

-' onsite activities could be undertaken prior to the issuance of a
; .

construction permit for the CRBR. The purpose of this regulatory'

procedure is to les;en the impact of the licensing process on an
applicant's construction schedule and expedite completion of the
project. The Secretary has determined, however, that this orderly. -

procedure is inadequate in the case of the CRBR. He has re-
quested, therefore, that the Commission provide the extraordinary
regulatory relief of granting an exemrtion (under 10 CFR Part
50.12) that would allow CRBR site preparation prior to and
without fulfilling the requirements for issuance of a limited work
authorization (LWA). To my knowledge. the Commission has not
granted an exemption under 10 CFR 50.12 in a contested proceed-

|
ing since the adoption of the LWA regulations in April 1974; a
practice in keeping with the Commission policy of granting such |i

exemptions sparingly and only in cases of undue hardship.
[

!
Prior to a final decision on the Secretary's request, I hope the

Commission will consider fully the adequacy of established LWA
procedures to allow a timely commencement of CRBR site prep-
aration while protecting the integrity of the licensing process and

| the rights of all parties to participate in the proceeding.
. . .

Finally, to the extent that Clinch River is intended as a
demonstration of the commercialization potential of breeder reac-
tors (including their ability to be licensed by NRC), it appears
somewhat self-defeating to shortcut the normal licensing process at

'
the first opportunity. In the event that the Commission grants thej

exemption sought by the Secretary, public confidence in the regu-
| latory process as it applies to Clinch River and future breeders

may suffer unnecessary and irreparable harm.""
The ranking minority member of the Senate Subcommittee on Nuclear

| Regulation, Senator Hart, joined by Senators Tsongas, Humphrey, Bump-'

ers, and Bradley:
"We do not believe that it has ever been the intent of Congress

to encourage such exemptions, nor do we believe that such exemp-

" Letter from Representative Udall to Chairman Pa!!adino (December 8.1981).
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O
tions are in the best interests of possible future commercial devel-

--

opment of Liquid Metal Fast Breeder Reactors (LMFBRs).
The legislative and contractual history of the Clinch River

project clearly state that one of the goals of this project is to
demonstrate licensability o'f LMFBRs for commercial application.
To exempt this project now would merely postpone this determina-_ . _

tion and cause extensive delay and increased cost of any LMFBR
plant that might follow. The time to clearly demonstrate LMFBR

i

| licensability is now.
. . .

This report language [ Conference Report accompanying the
Omnibus Budget Reconciliation Act of 1981] is not a request for
regulatory exemptions. To the contrary, it reaffirms the need to go
through all steps of established regulatory procedure now to pave
the way for possible future commercialization.

We urge you to consider these points and deny DOE's request
for exemptions.""

Examination of the legislative history does not show any indication that
a 50.12 waiver request was addressed-even by suggestion-in discussions
on the bill. Hence, although it is clear Congress supported moving ahead
expeditiously on the CRBR, there is nothing to show this w s not intended
to direct DOE to get the licensing process restarted-rather than to direct
the NRC to waive our normal procedures. Consequently, I do not read the
Congressional action as a directive to waive-or not waive-our normal
procedures.

l

Need for Power or for R& D

Turning to the second point, "although the Clinch River facility will
produce electricity for the TVA power system, the proposal is not being
justified on the basis of the electricity it will generate."" In addition, the
Conference Report for the Appropriations Bill stated:

"The conferees intend that the plant should be cor tructed in a
timely and expeditious manner, so that a decision on the commer-!

! cialization and deployment of breeder reactors can be made on the
t

basis of information obtained in the operation of the plant. The
plant should therefore be constructed on the basis of that objec-
tive, and not on the basis of providing needed power in the specific
region of the Clinch River site."''

" Letter from Senator Tsongas et al. to Chairman Palladino (December 9.1981).g, _.

" CLI-76-13,4 NRC at 77.
'' H.R. Rep. No. 97 208, 97th Cong.. Ist Sess. at 827 (1981) (Conference Report for the
Omnibus Budget Reconciliation Act of 1981).
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Of course, this should also remove need for production of power as a
factor supporting the exemptio,n. (Fortunately, since with TVA deferring
power rapidly and with an extremely aggressive conservation program" it
would have been difficult to rest on the need for 350 MWe for the TVAG system.) As for the R&D need, in its 1976 decision the NRC decided to
defer to DOE on questions of the general need, including timing. DOE has
made little effort to support this exemption on the basis of the adverse
impacts of delaying R&D results. (Although I defer to DOE's judgment, I
note DOE has merely provided a few conclusory statements with little
supporting material.) Thus the need for R&D does not provide a justifica-
tion for the exemption request.-

'

V. Dollar Costs of Delay
Which rests the decision upon the cost. And it is here that the applicant

has presented his worst case. The cost of delay has been the subject of
substantial discussion, both in filings by the applicants and the NRDC and
in the public meetings held by the NRC. The applicant has presented
several substantially different cost estimates - for the most part unrelated -
and has used creative accounting.

It has been difficult to get a firm estimate from the DOE. The DOE
has shifted position substantially. On November 30th, when DOE initially
submitted their application, Secretary Edwards wrote:

" Absent approval of this request, procedural delays will cause
undue hardship in the form of another 1-2 years of delay and
$120-240 million ofincreased costs. . . Approval of this request
would avoid hardship to the project and Federal taxpayer, since it
would avoid another 1-2' years of delay and 5120-240 million of
increased costs."''

Secretary Edwards went on to reiterate this last point:
" Approval of the request would . . save the taxpayers $120-240

million."':
And later, ,

'

" Additional . . cost increases of 5120-240 million can be
avoided if the Commission recognizes the unique and extra or-
dinary circumstances surrounding the project."*8

Secretary Edwards enclosed a November 1981 Site Preparation Activi-
ties Report, ** which he said "provides the detailed justification and support

" Office of Power. Division of Energy Conservation and Rates. Tennessee Valley Authority.
! " Program Summary" (October.1981) (TVA/OP/ECR-82/l).

'' Letter from DOE Secretary Edwards to Chairman Palladino at 2 (November 30.1981).
'' Id. at 3.
'' id at 3-4.
" " Clinch River Breeder Reactor Plant: Site Preparation Activities Report" (November
1981).

1
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for this 50.12 request." The only addressal of the delay cost came in

* - ' Section 7.0., "Effect of Delay on the Public Interest," where the total
-

discussion of the cost consists of the following:
"If approval to initiate site preparation activities identified herein

is granted by March 1,1982, it is estimated that the current
Project schedule can be shortened by at least 12 months. Takingwa-

into account only the costs of those activities that are sensitive to
schedule changes, the estimated 12 months reduction in schedule is
onservatively estimated to result in a direct savings of $120

million."*'
Certainly this magnitude of cost would be a significant factor ai,4 would

weigh heavily on the side of granting an exemption in the public interest.
Therefore, the Commission requested DOE in our order of December 24th
to:

"(a) Provide the documentation which forms the basis for
projected cost of delay and environmental impact estimates re-
ferred to in the Site Preparation Activities Report and Secretary
Edwards' letter.

(b) Demonstrate the validity of the cost estimate.""
The DOE responded on January 18th:,

| " Applicants estimate that, absent authorization pursuant to
Section 50.12 to begin site preparation activities the Project will|

incur (1) additional delays at one-to-two years duration and (2)
corresponding increased costs in the amount of $120-240 million"''

The DOE went on to state:
"The range of delay costs can be conservatively estimated on the

basis of: (1) an estimate of cost increases for certain unavoidable
management activities which are particularly sensitive to delay;
(2) an estimate of the effects of inflation assuming a delay in
initial criticality from September 1988 to February 1990; and (3)
an estimate of the cost of capital expended on hardware for the
period of delay. Each of these estimates are more fully described
below; they show that the cost estimate of $120-240 million in the
SPAR is clearly conservative.""

...

45
| /d. at 7-2.
l " CLI 8135. Attachment *. Question 9.

N '7
[ Appheants' January 18.1962 Answers at 40.

| * /J. at 41 (footnote omitted).

I
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"The Applicants' estimate that the cost of maintaining the
various management groups for an additional one-to-two year
period is 542.3 million per year""

Turning to inflation, the DOE noted:

9 the CRBRP Project is funded through Congressional"
. . .

appropriations and thus operates with, and all costs are estimated
based upon, year of expenditure dollars. Total project costs are--

estimated using a standard 8% escalation value. Any increased
costs due to delay in this case will be borne by the nation's
taxpayers, and the Commission should not ignore the adverse
effects of inflation upon the taxpayer.

_.

The Applicants estimate that the impact of a one-to-two year
delay amounts to 588.8 million par year . . . " ' '

Finally, the DOE argued:
"Whenever an organization, including the United States Govern-

ment dedicates funds to a capital project, it foregoes the opportu-'

,

nity to invest those funds in alternative projects which will er.rn an
equal or greater return on investment or to pay off debt on which I

the capital costs are being incurred. In short, the organization
' ties-up' capital and incurs an opportunity cost. Although certain ,

components of the cost may be difficult to measure, it is, in an
economic sense, a real cost and is included as a cost in an investor
owned utility's accounting and ratemaking. '

. . .

A one-to-two year delay in the Project schedule will result in
additional cost on expended capital during the delay period. In
order to arrive at a conservative estimate of the cost of capital
during the delay period, a rate of 10 percent * was applied only to !

the capital costs for hardware." The delay costs amount to 543.9 ;
'

million on a yearly basis . . . .
' The interest rate applied is substantially less than that established by the

|
Secretary of Treasury pursuant to Public Law 92-41. See CAS 417.50. As of

,

January I.1982. the rate established by the Secre'ary of Treasury was 14 3/4i

percent. 47 Fed. Reg. 366 (Jan. 5,1982).
" Applied to rotal capital costs the yearly cost of capital attributable to delay

amounts to approximately SIl0 million per year.*8'
,

l

!

t

* Id. at 42.
1 50 14. at 44.
,

S' 14. at 45-46.
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Therefore the DOE concluded a one-to-two year delay would result in

F' cost increases per year of $42.3 million for unavoidable management ,

activities, 588.8 million for inflationary impact, and $43.9 million for '

" increased interest on expended capital for hardware alone.-52 Thus, al-
though the DOE never totalled thenumbers, the reader could reasonably

"~ infer a one year delay would cost $175 million.
However, government agencies, departments, etc., are financed by fund

accounts." That is, they are given money for specific purposes - those
I identified in their annual budgets. If the money is not used for this
'

purpose, it must be " returned" to the Treasury. Some monies must bc :
spent in the given fiscal year, although much R&D funding is "no-year"

'

money and is available until expended. Nevertheless, fund money cannot
be saved and invested for profit. Expenditures from fund money then have
no real opportunity cost while monies spent from the asset or expense
accounts of the private sector do.

The money raised in taxes by the Treasury is distributed to the various
agency funds via the budgeting process. However, the government does not
tax to accumulate capital. Thus Treasury monies have no real opportunity
because they are also funds. It follows then that no cost accrues to the use
of government funds, e.g., to government monies spent on goverrnent
activities or projects directly operated by the government other than the
one-for-one depletion of the fund. This is true if and only if fund money is
used."

On January 18th, NRDC and the Sierra Club filed comments on the
November DOE application. They pointed out that " delay costs appear to
be based almost solely on anticipated inflation . . When the time value
of money is taken into account, inflation-related costs of delay vanish,
because of offsetting savings from postponing expenditures."" They argued

52 /d. at 46.
" Funds differ from cash accounts in that assets are placed in funds for specific purposes.

,

(
The use to which these monies may be put is restricted to the purpose of the fund. Idle fund
money cannot be used to pay the rent, invested for revenue. etc. (unless it is an investment

j
- fund). Only the monies needed to finance the responsibilities of the fund are assigned to it.

The fund does not have title to the money, only the use of it.

" Normally, when the government wants to build a costly project,it hires a private contractor
to do the work. The contractor pays the cost of the effort and is reimbursed, cften at
intervals during the process of construction. The contractor must borrow to pay operating

| expenses. The private contractor, because he must borrow at a real cost (interest) or use bis,

own funds which do have real opportunity costs, may claim the cost of interest as a cost to|
the project. Therefore, if CRBR were being built by a non-government entity, interest costs* * "

would be a cost to the project. Since CRBR is being built largely by DOE with government
funds, no opportunk) cost should be imputed to the government money.
" " Comments of the Natural Resources Defense Council. Inc. and the Sierra Club in
Opposition to Applicant's Exemption Request Under 10 CFR 15012" at 32 (January 18,
1982)., .
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that "Because the interest rate at which the Tretsury borrows is currently
greater than the inflation rate, there would be an actual savings by
deferring expenditures on the project."S* The intervenors cost expert,
Charles Komanoff, estimated "that a 1-year deferral in construction ac- i

. O tually creates a savings, in present value terms, on the order of $30
million.'" "

Mr. Komanoff also calculated the effect of loss of revenue from the~

CRBR to be $20 million for a one year delay. (He obtained that by
neglecting CRBR fuel processing and fabrication costs and assuming
CRBR maintenance costs would be the same as the 1980 U. S. nuclear

- - - - plant average and the CRBR capacity factor would be the same as the
U.S. nuclear average to date.)

On January 28th, the DOE provided comments on the NRDC com-
ments.

DOE agreed that time value of money should be taken into account, but
said:

"Unfortunately, NRDC fails to understand that in calculating
the cost or saving from delay, not only unexpended funds but also
expended funds must be taken into account. In fact, the ProjectI

incurs a substantial cost on expended funds as a result of any
delay in beginning site preparation activities . . . " "

DOE stated that they " continue to rely on their earlier cost submission
made in Response to Question 9 of the Commission's Order of December

| 24, 1981."*'
They did present a table giving a present worth analysis of anticipated

project expenditures and concluded "The net effect after discounting an-
ticipated expenditures to present worth, is a 530.2 million savings."*' They i

went on to consider "the elements of the ' time value of money' neglected
by NRDC."s2 Chart B (following p. 31) shows " Cost of Annual Interest of
Expended Capital at 11%" to be 5189.9 million. This is arrived at by
taking each year expenditures, from 1979 to 1981, inflating at 11% per

** Id.
" ' Statement of Charles Komanoff Presented to the Nuclear Regulatory Commission in
Opposition to Applicants' Exemption Request Under 10 CFR $50.12" at 6 (attached to
January 18,1982 NRDC/ Sierra Club opposition to DOE request).
" I believe that the arguments introduced by Komanoff and taken up in later presentations by
DOE on the time value of money are invalid in the context of a government run.
fund-supported project such as the CRBR. I summarize the submissions here to document the
changing DOE position.
" " Applicants' Response to NaturalResources Defense Council. Inc. and Tennessee Attorney

|
General's Comments" at 28 (January 28.1982).
*014. at 29 n. 32.
'' Id. at 30.
** Id. at 3 I.
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O
year to the present, and then taking 11% of the total. The DOE also

~ . calculated the present worth of lost revenue from a one year delay in
operating the CRBR to be 55.9 million.''

The DOE concluded:
"A complete analysis which accounts for the ' time value of

money' results in the following project costs and savings due to.
^

delay:

Net Savings on Anticipated Expenditures $30.2
Interest on Past Expenditures $189.9
Loss Due to Deferral of Revenue 55.9

in summary, in the event of a one year delay, the project will
incur substantial increased costs. The elements of the delay costs
on a yearly basis include: (1) increased management costs in the
amount of $42.3 million;'' (2) inflation in the amount of at least :
588.8 million;'' (3) using NRDC's analysis methods, interest on
expended capital on a net basis of 523.5 million;32 and (4) losses
due to the deferral of revenue in the amount of 55.9 million. As
these analyses demonstrate, the range of costs estimated in the
SPAR OF $120-240 mil' ion is clearly conservative.
38 See Applicants' Answers at 77.
33 See Applicants' Answer at 46,78.
32

The net interest on capital of 123.5 million was derived by deducting the gross i
cost savings attributable to a one year delay from the interest costs on expended
capital. Applicants' previous submittal estimated this value at $43.9 million.
Applicants Answers Question I Answers 9 (a).(b). Appendix C. The additional
refinements suggested by NRDC's methods of analysis provided a basis for the
more rigorous analysis herein?"

The reader was thus left to conclude the true cost is $161 million (using
the summary), $166 million (using " time value of money"), or 5175
million (from the January 18th response).

NRDC-Sierra Club responded on January 28th, again using Komanoff:
"'[T]he future rate and level of expenditures on CRBRP have no,

bearing on the cost of past expenditures.' Applicants' capital
| investments in the project are essentially sunk costs. They will
) have to pay interest on these investments at the same rate regard-'

less of the project's start-up date. Put another way, 'There is no
linkage whatsoever between progress of CRBRP and the Govern-

I
ment's obligation to pay fixed costs of financing past expen-
ditures.'"'5

'' /d. at Chart C (following Chart B).
'' /d. at 32-33.

_ _w . 'S " Supplemental Comments of the Natural Resources Defense Council. Inc. and the Sierra
Club in Opposition to Applicants' Exemption Request Under 10 CFR $50.12" at 6 (January

~

28.1982) (quoting " Supplemental Statement of Charles Komanoff Presented to the Nuclear
Regulatory Commission on Janu1ry 28.1982 in Opposition to Applicants' Exemption Request
(Jnder 10 CFR 150.12" which i attached to the supplemental comments).

|
-
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The DOE position was aggressively questioned by the Commission in
the February 12th public meeting. The Commission requested that the
costs be examined by 'ne group that had been calculating cost of utility
delay (for use in mon.hly NRC submissions to the House Appropriations9 Subcommittee on Energy and Water Development).

The DOE responded, in a February 25th letter from Deputy S-cretary
Davis," stating:'.

(1) The DOE no longer provides cost analyses to Mr. Bevili.
(2) In view of recent department reorganizations, the Office of
Policy, Planning and Analysis has the relevant responsibility and
expertise and therefore has developed the response.""
(3) There are "three distinct perspectives on the cost of delay"*'

(A) The Appropriations or Fiscal Perspective. Mr. Davis
stated:

"Each year, as Congress debates the funding to be appropriated
to the project, the legislator's viewpoint for the decision will be in
terms of inflated dollars. The cost of the project to date is always
expressed in inflated dollars, not constant dollars.

From the appropriations perspective, a one year delay will cause
the project costs to increase because of inflation on labor and
materials, as well as the added costs of management during the
delay. Offsetting these costs will be revenues that are higher due
to inflation during the delay. These have been estimated to be:
5136 million in cost inflation; $42 million in management costs;
and higher revenues (a net credit) of $49 million. This results in a
net total of $129 million in increased appropriations over the life
of the project."''

(B) The economic or resource perspective. Mr. Davis identified
these by distinguishing them from the third perspective;

" Economic costs measure the total burden upon the productive- - -

capacity of the national economy. Financial costs measure the
relative burden upon individual parties and provide a useful per-
spective when considering individuals, firms or governments as
operating entities. Thus, while in a given case, past expenditures
may have no economic cost, the individual, firm or government
making those expenditures may sustain a real financial cost be-
cause capital is tied up unproductively."''

25. 1982).** Letter from DOE Deputy Secretary Davis to NRC Commissioners (February
'' id. at 2.
** Id. at 3 (footnotes omitted).
** Id

,
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He calculated this economic cost to consist 6f $38 million for maintain-

ing the necessary management, $20 million for deferred revenues (DOE
now accepts the Komanoff estimate, and a savings of $30 million from

''

deferral of anticipated expenditures. Thus he concluded " Total Quantifi-
able Economic Costs" would be $28 million.'"

(C) The Financial Cost Perspective. Mr. Davis stated:~

"By analogy to commercial power or industrial plants, the effect
of a one year delay in project completion will result in the
capitalization of an additional year of interest measured at the
time of plant completion.""

He then calculated a present worth total financial cost of $~ 18 million.
Thus we have the following DOE estimates for a one-year delay:

November 30, 1981: $120 million
January 18, 1982: (a) 5120 million, " clearly conservative"

(b) 5175 million
January 28, 1982: (a) 5120 million, " clearly conservative"

(b) 5161 million
(c) 5166 million
(d) 5175 million

February 25, 1982: (a) 5129 million," appropriations perspective"
(b) 5 28 million," economic perspective"
(c) 5218 million," financial perspective"

I conclude the DOE has finally agreed that as far as the true dollar
cost of delay,it is in the region of $30 million-coincidentally, about the
cost of the management team. Thus, I need not go into detail as to why I
disagree with the earlier DOE estimates. The DOE has dropped them,
insofar as we are to address " economics."

This is sufficiently different from the original estimate as to indicate the
DOE paid little attention in preparing its original statement, although the
series of estimates does not lead me to have confidence in any of the
estimates. In the case of a utility applicant we would look with strong
disfavor on such rapidly shifting submissions.

Thus, I conclude the DOE has failed to make the public interest case
I and, in the cost area, badly.

| | am also concerned that DOE may not understand the appropriate
controls that should be applied when assuming the role of a license
applicant. The NRC has high standards for license applicants - which
underlie the concept of licensability, which is a CRBR objective. It is
because of these standards that showing licensability is an important
accomplishment.

~* Therefore i vote to deny the exemption request.

'* Id. at 4.
" IJ at 5.

d
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DISSENTING VIEWS OF CHAIRMAN PALLADINO

I firmly believe that the DOE request for an exemption under $50.12
should be granted so that preparation activities can proceed at the CRBRe site.

I arrive at this conclusi:n because I believe that the criteria under $50.12
'~ are satisfied in this case. The information and analysis which we have

received on the public record from the participants and the Commission
* offices demonstrate that:

1. the site preparation activities will not have a significant adversem.

impact on the environment of the CRBR site;

2. the impacts of site preparation can be redressed and the site returned
to a condition suitable for future uses;

3. the site preparation activities do not foreclose future alternatives,
including the use of the site for other purposes; and

4. delay in conducting site preparation activities, in ykw of the readi-
ness of the applicant and the national policy to go wrward with the
CRBR project, can only result in harm to the public interest.

I do not understand the position of my fellow Commissioners who oppose
the DOE request on the basis that granting the exemption would not be in i

the public interest. It appears to me that in opposing the exemption request
they are saying the public interest is better served by denying the petition
than by granting it. How is the public interest served in not going forward
with the CRBR project where the Congress has approved its construction
and operation on an expedited basis, where the applicant is ready, willing
and able, and where the activities proposed pose no lasting threat to the
environment or to the public health and safety?

If one agrees that there are no environmental or health and safety reasons
to deny the exemption, one must ask the question, "What can be the basis
for denying it?"

One reason that has been suggested is that the "licensability" of CRBR
would not be proved if this exemption were granted. However, an exemp-
tion for site clearing and preparation will not remove the requirement of a

|
construction permit before CRBR is built. The granting of this exemption
would not foreclose the consideration of any proper question about CRBR
in that CP proceeding. I do not understand how "licensability" is at stake
in our decision on the exemption unless one aspect of CRBR licensability
is to test its ability to withstand unnecessary delay in regulatory approval
of site clearing and preparation.

.w~~
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O
:n addressing licensability, Commissioner Ahearne. quotes Senator Quayle
that an exemption for DOE would be a deviation from NRC licensing
procedures and would not serve the Congressional purpose for CRBR to
demonstrate licensability. However, a number of other members of the
Senate disagree. For example, Senator McClure has stated that "the

-- Secretary's request [for exemption] is consistent with Congressional in-
tent." Letter to Nunzio J. Palladino, Cnairman, NRC, from James A.
McClure, Chairman, Committee on Energy and Natural Resources, dated
February 17,1982. The issue is not licensability, but rather whether or not
the criteria of 50.12 are satisfied. I believe that they are.

Commissioner Ahearne concludes that Congressional action is not "a
directive to waive - or not waive - our normal procedures." However,
this statement should not end the matter of Congressional intent for our
deliberations. I believe our decision on the exemption can and should be
consistent with Congressional policy. The Congressional policy for
" expeditious construction of CRBR clearly favors the exemption. The
Commission majority does not take issue with my conclusion that denial of
the exemption will delay CRBR construction. They simply choose to ignore
the delay.

Much attention has been given to the economic costs of delay. I do believe
that CRBR will be more costly if we deny the requested exemption.
Unfortunately, 650.12(b)(4) of our regulations, which was probably draft-
ed with a commercial generating station in mind, has unduly narrowed the
Commission discussions about the public interest criterion.

In this respect, I cannot agree with several of Commissioner Ahearne's
statements. For example, he " rests the [CRBR] decision on cost . ." Why
is no weight to be given to the Congressional policy for expeditious
construction of CRBR? Also, he states that "R&D need . is not an
NRC issue." However, our regulations make it an issue, and our prior
decisions require us to accept DOE's statement as establishing the need for
a demonstration facility, including its timing. United States Energy Re-
search and Development Administration et al., 4 NRC 67, 79, 83-84, 92
(1976).

Commissioner Gilinsky believes that to grant the exemption would ad-
versely impact NRC's licensing and safety responsibilities for power reac-
tors. The information which the staff has given us does not support this
view. Rather,. we have been told that granting the DOE exemption may
equire less than one staff year of additional effort. I do not believe thaty ._ _

the success of our licensing and safety efforts for power plants depends on
one staff year.

4, JiiIn .
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In summary, I believe that granting the exemption is in the public interest.
The criteria for the exemption are statisfied, and completion and operation
of the CRBR has already been determined by Congress to be in the public
interest. The Congressional intent for expeditious completion of the project
is furthered; the R&D purpose and benefits of the project for our nation
will occur sooner; and the hardships and uncertainties created by unnec-
essary delay of the project are minimized.

Therefore, I dissent and would approve the exemption.

SEPARATE DISSENTING VIEW OF COMMISSIONER ROBERTS' ~

At the outset, I would like to put DOE's request for an exemption in a
broader context by looking at the requirements of the National Envi-
ronmental Policy Act (NEPA) in addition to the requirements of the
NRC's regulations which were promulgated to implement NEPA. NEPA
requires Federal agencies to determine whether their proposals for action
are major and whether they will significantly affect the quality of the
human environment. If an agency concludes that its action meets this
standard, then NEPA requires that an environmental impact statement be
prepared and circulated for comment. NEPA does not require that the
conclusions of the environmental impact statement be tested in an adju-
dicatory hearing.'

This contrasts with Section 50.10 of the Commission's regulations from
which DOE has requested an exemption. Under Section 50.10, site prep-
aration activities may not commence until (1) a final environmental impact
statement has been issued, (2) a hearing has been held and all envi-
ronmental findings required by NRC's regulations have been made, and
(3) a licensing board has found the site suitable from a radiological health
and safety standpoint. Thus, in context, it becomes clear that the NRC's
regulations impose more procedural hurdles that the statute (NEPA) they
were designed to implement. Specifically, under Section 50.10, an ap-
plicant may not commence site preparation until the NRC's final envi-
ronmental impact statement has been the subject of an adjudicatory
hearing. Thus, DOE has requested an exemption not from the require-
ments of NEPA but from the NRC's requirement that a hearing be
conducted prior to site preparation.

|

1

' At a public meeting on the exemption request, NRDCs representative agreed with this
conclusion by stating, "I must say, I do not think the National Environmental Policy Act
requires an adjudicatory hearing," Transcript December 16,1981, at 41.

~ . ~
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Section 50.12(b) establishes the criteria which must be met in order to

" permit grant of an exemption from Section 50.10. While I will not'*

reiterate these criteria here, I conclude that DOE has made the showings
necessary to satisfy each of the four criteria. With regard to the first three
criteria, my conclusions rest on the analyses of environmental impacts
described in the Clinch River Final Environmental Statement issued in----

,

1977 and in the OPE Report which analyzed the filings submitted by
DOE, NRDC, and others.

With regard to the fourth criteria-public interest-1 conclude that it is in
the public interest to receive, as soon as possible, the information which
will flow from operation of the Clinch River Breeder Reactor. Congress (as
the elected representative of the people) has already determined that the
liquid metal fast breeder reactor program generally and the Clinch River
Reactor specifically are in the public interest. Given Congress's decision
that it is in the public interest that the Clinch River Reactor be built and
operated, the Commission's determination of public interest becomes much
narrower. The Commission merely must determine whether early operation
of the reactor, and thus early receipt of research and development know-
ledge, enhances the public interest.2 In light of the fact that no unredres-
sable environmental harm or safety harm has been alleged by any partici-
pant, I conclude that, of course, early receipt of research and development
information enhances the public interest. Because nuclear reactor technol-
ogy is very complicated, operating experience is gained slowly. Early
operation of the breeder reactor will speed up and increase the inform'-
tional benefits to be gained.

Given the narrow scope of the Commission's determination, the debate on
whether grant of an exemption is in the public interest became rather

,

confused. There was a lot of discussion of the issue of "licensability." That
term is, of course, undefined. To me, "licensability" merely means that the
Commission is able to license the reactor-in other words, make all the
findings required by the Atomic Energy Act (AEA) and NEPA. Grant of
an exemption does not affect "licensability" Simply put, there are two
routes to pursuing licensing approval-one route involves an environmental
hearing prior to site preparation; the other involves a hearing after site

2 I do not read the Commission's decision of August 27. 1976 to foreclose Commission
recognition of research and development benefits in its determination of what is in the public
interest. Rather. that decision deals solely with the need for the staff to determine the "need

I for power" from the Clinch River Breeder Ream ar in the environmental impact statement
'

9% United States Energy Research and Development Administration. Project Management
*

Corporation. Tennessee Valle) Authority tClinch River Breeder Reactor Planth CLI.76-13,4
N RC 67. 77 (1976L

.+ Y
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preparation has begun. Authority to commence site preparation prior to a
hearing before a licensing board is based on the Commission (rather than
the Staff and a licensing board) making environmental impact and public
interest findings. Thus, regardless of which route is followed, every finding

9 required by the AEA and NEPA will be made. If these findings are
affirmative, then the Clinch River Breeder Reactor will be " licensable."

'N Another issue which dominated the public interest discussion was the
question of the impact of grant of the exemption on NRC Staff resources.
Preliminarily, it is important to note that when Congress decided that the
licensing review of the Clinch River Breeder Reactor would be conducted
by the NRC, Congress, in effect, allocated staff resources. The Commis-"

sion was then under a duty to implement Congress's decision which it did
~

by determining that 15 people would be given the full time responsibility
for reviewing DOE's application. To date, only 12 of these slots have been
filled; of these 12, only 8 are from the NRC Staff. This allocation of Staff
resources would not appear to affect adversely the NRC's ability to work
on safety issues. Many commentors appear to regret Congress's decision
that any Staff members be assigned to the Clinch River review. Be that as
it may, Congress acted.

With regard to the question of whether additional staff reviewers would be
required if an exemption were granted, the Staffs best estimate is that no
additional people would be needed. The Staff did acknowledge, however,
the possibility of an additional 1-2 man years. This impact on Staff
resources is certainly not sufficient to justify the conclusion that grant of ;

an exemption is not in the public interest. Additionally, this level of
staffing does not support the claim that the Staffs review has been
fast tracked. The present optimistic estimate of when the NRC's licensing
process will be complete and a construction permit issued is 1990. An
eight-year licensing review would hardly appear to be fast-tracked. In any
event, the Commission has not directed the Staff to speed up its review
process in any way.

A third issue raised in the public interest discussion was the cost of delay..
DOE showed a cost of delay of $28 million. NRDC admitted that that
amount could be $20 million. In my mind, a sav;ngs to the taxpayers of
$20 million is significant and sufficient to justify the conclusion that grant
of an exemption is in the public interest. Moreover, I t:elieve that the cost
analyses done by both DOE and NRDC were incomplete. The effects of ,

delay on the liquid metal fast breeder reactor program was not discussed.
There was no discussion of escalation cost. There was no attempt to
determine what effect delay would have in terms of increased regulatory
requirements and in terms of the cost of compliance with increased
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requirements. In other woros, I conclude that while DOE made the (N
showing necessary to demonstrate a significant cost of delay, I believe that I

if the analyses had been more sophisticated, the cost of delay probably j
would have been larger.

|
|

in sum, I conclude that DOE made the showings required by Section !
- - ma

50.12(b) and I would grant the exemption requested.
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UNITED STATES OF AMERICA i

NUCLEAR REGULATORY COMMISSION |

9 '

,

COMMISSIONERS:

;. - -

Nunzio J. Palladino, Chairman |
'Victor Gilinsky ,

Peter A. Bradford
John F. Ahearne '

~~~
- Thomas M. Roberts

f

in the Matter of Docket No. P-564 A |
(Antitrust)

i

PACIFIC GAS AND ELECTRIC
i

COMPANY
(Stanislaus Nuclear Project,

Unit 1) March 17,1982

The Commission deems a " Notice of Prematurity and Advice of j

Withdrawal" filed by the applicant in this antitrust proceeding to be a .

'

request for permission to withdraw, and refers the matter to the Licensing |

Board for consideration and decision under the Commission's rule govern- |
ing withdrawal of license applications (10 CFR 2.107(a)).

'

RULES OF PRACTICE: CONSTRUCTION PERMIT APPLICATION
(ANTITRUST MATTERS) ;

i

An application for a construction permit may be submitted in three
parts, one of which shall include any antitrust information required by 10
CFR 50.33a.10 CFR 2.101(a)(5).

RULES OF PRACTICE: CONSTRUCTION PERMIT APPLICATION
(ANTITRUST MATTERS)

i

The purpose of the Commission's rule providing for early filing of
antitrust information is to enable utilities to obtain formal, binding
resolution of antitrust issues prior to the need to begin construction. Such
information must be considered part of an application; if there is no
application, there can be no formal proceeding and no binding [
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adjudication. See Section 105(c), Atomic Energy Act of 1954, as amended,
42 USC 2135(c).

--

ORDER

On September 18, 1981 Pacific Gas and Electric Company (PG&E)4-

filed with the Commission a Notice of Prematurity and Advice of With-
drawal, seeking through this pleading to advise the Commission that it will
no longer participate in this proceeding. PG&E maintains that it has filed
no part of an application for a construction permit, that the antitrust
information it has submitted is only " pre-application" information and that
therefore there are no formal requirements governing its withdrawal.

PG&E is incorrect in its assertion that it can unilaterally withdraw
from this proceeding. The antitrust information required by 10 CFR
50.33a is a part of the application for a construction permit. As stated in
10 CFR 2.10l(a)(5), the application for a construction permit may be
submitted in three parts, one of which "shall include any information
required by $50.33a." Moreover, to regard the information submitted here
as something other than the formal filing of an application would defeat
the whole purpose of the rule providing for early filing. The purpose of the
rule was to enable utilities to obtain formal, binding resolution of antitrust
issues prior to the need to begin construction. If there is no application
there can be no formal proceeding and no binding adjudication. See
Section 105(c) of the Atomic Energy Act of 1954, as amended; 42 U.S.C.
2135(c).

Withdrawal of this application is controlled by 10 CFR 2.107(a), which
provides as follows:

The Commission may permit an applicant to withdraw an
application prior to the issuance of a notice of hearing on such
terms and conditions as it may prescribe, or may, on receiving a
request for withdrawal of an application, deny the application or
dismiss it with prejudice. Withdrawal of an application after the
issuance of a notice of hearing shall be on such terms as the
presiding officer may prescribe.

The Commission will therefore treat this motion as a request for permis-
sion to withdraw. Since the notice of hearing has been issued in this case,
the matter lies within the jurisdiction of the Licensing Board under the
rule.

In this regard, the Commission notes that PG&E has already requested
the Licensing Board to suspend discovery but that this request was denied.
Since that time, however, the Ninth Circuit Court of Appeals has upheld.-- -

the California statutory provisions that stood as an obstacle to the project.
The Appeal Board has also issued two opinions - Puerto Rico Electric

- -
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Power Authority (North Coast Nuclear Plant Unit 1), ALAB-662,14
NRC 1125 (1981) and Philadelphia Electric Company (Fulton Generating
Station, Units I and 2), ALAB-657,14 NRC 967 (1981) - dealing with
treatment of requests to withdraw. In addition, it is unclear from the

G Licensing Board's decisions whether it considered the possibility of impos-
ing terms and conditions on PG&E's withdrawal, such as requiring PG&E

' to compile and preserve the current status of discovery.
The Licensing Board, which is closely involved in this proceeding, is ir.

the best position to initially evaluate the effect of these considerations on
the request to withdraw.

In light of these considerations, the Commission hereby refers this--

matter to the Licensing Board for consideration and decision.
It is so ORDERED.

For the Commission *
I

'

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, DC,
this 17th day of March,1982.

|
L

* Commissioner Ahearne was not present; hsd he been present, he would have approved the |

order. [
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:_ _ .

Nunzio J. Palladino, Chairman
Victor Gilinsky

John F. Ahearno
Thomas M. Roberts

in the Matter of Docket No. 50-289

METROPOLITAN EDISON
COMPANY

(Three Mile Island Nuclear
Station, Unit No.1) March 30,1982

The Commission, pursuant to a mandate from the Court of Appeals for
the District of Columbia Circuit, issues a statement of the reasons for its
determination that psychological health is not cognizable under the Atomic
Energy Act.

ATO.\1lC ENERGY ACT: RESPONSIBILITY OF NRC

The Commission's authority under the Atomic Energy Act to protect
the public health and safety is limited to the "special hazards of
radioactivity." New Hampshire v. AEC, 406 F.2d 170,173-175 (1st Cir.
1969), cert denied, 395 U.S. 962 (1969). It does not extend to protection
against psychological stress, which is not a physical risk associated with
radioactivity.

ATON11C ENERGY ACT: RESPONSIBILITY OF NRC

Even if it could be determined that the Commission has the authority
under the Atomic Energy Act to consider psyclulogical health, the
legislative history makes it clear that the Commission is not required to
consider such issues, and strong policy considerations argue against the
Commission's doing so.-

i
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MEMORANDUM AND ORDER

The United States Court of Appeals for the District of Columbia
Circuit, in a Judgment issued January 7,1982, in People Against Nuclear
Energy v. Nuclear Regulatory Commission No. 81-1131, directed the
Commission, inter alia, to " prepare a statement of the reasons for its
determination that psychological health is not cognizable under the Atomic
Energy Act."'

The views of the Commission with respect to the cognizability of
psychological health under the Atomic Energy Act may be summarized as
follows. First, the Atomic Energy Act itself does not discuss psychological

, health, and the statute, its legislative history, and applicable caselaw all'"'

suggest strongly that Congress intended the Commission to exercise its
regulatory authority to protect only against the physical risks associated
with radioactivity.

Even if it were found that Congress did not bar the Commission from
considering non-physical risks associated with NRC-licensed activities, the
indicia of Congressional intent alluded to above make clear that Congress,

never required the Commission to consider psychological health effects
under the Atomic Energy Act, and there are strong policy considerations
which argue against the consideration of psychological health effects per se
in NRC licensing and enforcement proceedings. The Commission's reason-
ing is set forth in greater detail below.

1. The Focus of the Atomic Energy Act is on the Hazards Which
Civilian Nuclear Activities Pose to Physical Health and Safety,
Not to Psychological Well-being.

A. The statute, its legislative history, and applicable caselaw all
indicate that Congress intended the Commission to protect
public health and safety against the physical risks associated
with radioactivity.

The Atomic Energy Act does not address directly the question of
whether the Commission's regulatory responsibilities extend to psychologi-
cal effects associated with the operation of nuclear reactors. The relevant

' That Judgment came on petitioner PANE's appeal from the Commission's Memorandum
and Order of December 5,1980, in which a 2 2 division of the Commissioners on the
question of whether psychological stress contentions should be accepted in the TMI-I restart
proceeding had the effect of denying those contentions. Subsequently, after the appointment
and confirmation of a fifth Commissioner, a 3-2 majority stated its adherence to the posnion
that psychological stress contentions should not be accepted in the restart proceeding. That
ruling. contained in an order dated September 17,1981, was not accompanied by an opinion.
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statutory provision states only that the Commission has the duty of ;
- - regulating the operation of nuclear reactors "in o'rder to . protect the l

health and safety of the public." 42 U.S.C. 2021(d). The issue which faced
the Commission was one of statutory construction: what did Congress
intend the words " health and safety" to mean when it enacted the Atomic

^

Energy Act of 1954?_

As explained by Commissioner Hendrie:
The Cangress which passed the Atomic Energy Act of 1946

created the Atomic Energy Commission in order to bring a maxi-
mum of technical expertise to bear on complex and hazardous
activities associated with a developing technology. When the

| Atomic Energy Act of 1954 authorized the development of a
civilian nuclear power industry, it' was understood from the first

I that the public might well be apprehensive about a technology
associated in the minds of most with the destructive power of
atomic weapons. One of the major reasons for providing for public
hearings on nuclear power plants was to provide a means for
educating the public about nuclear energy and the measures taken
to assure its safety. The 1965 report to the AEC by its Regulatory
Review Panel, for example, characterized the most significant
functions of public hearings as including a demonstration that "the
AEC has been diligent in protecting the public interest" and that

| the applicant's proposal had received a " thorough and competent
| review." Congress implicitly acknowledged that public fears about

nuclear reactors.wcre a reality which hrd to be addressed; the
means chosen by Congress was to have t:chnical issues of nuclear
safety addressed and resolved by tech 1ical experts in a public
licensing review process administered by the Atomic Energy Com-
mission. Thus, it is not only that there is no suggestion in the Act,
its legislative history, or more than a quarter century of Congres-
sional oversight that the Commission's decisions in licensing pro-

| ceedings were intended to encompass psychalogical stress asso-
| ciated with particular licensing actions, it is also that Congress
'

envisioned that the Commission's expert judgments, publicly ar-
rived at, would help serve to prevent or allay public fears.

| Petitioner PANE argues that the plain meaning of " health," as defined
in the dictionary, encompasses mental health, and that the Atomic Energy
Act therefore obligates the Commission to evaluate the psychological
effects of allowing the Three Mile Island Unit I reactor to resume

.. y
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operation! In support of this position, PANE cites judiew. decisions in
such areas as abortion, zoning, and tort liability.

The meaning of the term "public health and safety", as used in the
Atomic Energy Act, was analyzed in detail by the First Circuit Court ofe Appeals in New Hampshire v. Atomic Energy Commission, 406 F.2d 170,
cert. denied 395 U S. 962 (1969). In that case, the court rejected the

~ ~- contention of the State of New Hampshire that- the Commission was
required by the Atomic Energy Act to consider the effect on public health
of discharges of hot water into the Connecticut River. The State had
asserted that such discharges could be harmful to public health by reduc-
ing the capacity of the river to assimilate waste. Though the subsequent-+w. "

passage of the National Environmental Policy Act and the Federal Water
Pollution Control Act amendments of 1972' assures that the effects of
thermal and other discharges are now fully evaluated before a reactor
operating license can be issued, the court's analysis of the statute and its
legislative history is no less valid today as a gloss on the meaning of the
statutory language.

As in the present case, the petitioners in the New Hampshire case
argued that the analysis of the scope of the Commission's responsibilities
need go no further than a judgment on the "present day plain meaning" of
the terms " health" and " safety". The court rejected that proposed ap-
proach, stating: "we do not feel that we fulfill our function responsibly by
simply referring to the dictionary." 406 F.2d 170,173. The court ex-
plained:

Here we feel a very palpable restriction in the history surround-
ing the problem addressed by the Congress, the subsequent Con-
gressional confirmation of the limited approach taken by the
Commission . and a recognition of the complexity of admin-
istrative arrangements which would attend a literal definition of
public health and safety as these terms are used in the Atomic
Energy Act. 406 F.2d 170,173-174. -

The court then stated its conclusion that "[t]he history of the 1954
legislation reveals that the Congress,in thinking of the public's health and
safety, had in mind only the special hazards of radioactivity." 406 F.2d
170, 174. It backed up that conclusion with an exhaustive review of the
applicable legislative history, and it also traced subsequent actions of

2 At the same time. PANE asserts that it would be a " reductio ad absurdum" to suggest that
psychological effects must be evaluated before nuclear reactors can be licensed to operate for
the first time, since "[t] hat type of interpretation could conceivably prohibit reactors virtually
anywhere, which is clearly not the intent of Congress." Petitioner's Brief in PANE v. NRC

{ hereinafter " Petitioner's Brief*]. pp. 25-26.
42 U.S C.14321, et seg. (NEPA); 33 U.S.C. $1251, et seg. (FWPCA).
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O
Congress and the Commission which shed light on the original congres-

e~ sional purpose.
'

First, the court observed that the Senate and House Reports on the
1954 legislation contrasted conditions in 1946, when the first Atomic
Energy Act was passed, with conditions eight years later. In 1946, the
Reports said, "therewas little experience concerring the health hazards- - + -

involved in operating atomic plants," whereas by 1954 it had become
" evident that greater private participation in power development need not '

bring with it attendant hazards to the health and safety of the American
people." 406 F.2d 170,174, n. 4, quoting Senate Report No.1699, Vol. I,
Legislative History of the Atomic Energy Act of 1954, p. 751; House
Report No. 2181, Id., p. 999, U.S. Code Congressional and Administrative
News, p. 3458. The court found "[v]ery little else on the subject of health
and safety , in the massive three volume Legislative History." It
concluded:

It seems obvious to us that these terms were beyond the purview
of the 1954 deliberations and that their meaning had been deemed
settled at the time of the passage of the Atomic Energy Act of
1946. 406 F.2d 170,174, n. 4.

The court then reviewed the legislative history of the 1946 Act. It cited
the Senate Report on the bill, which described one of the kinds of

,

authority granted to the Commission by Section 12 of the Act in the
following terms:

Establish safety and health regulations to minimize the danger
from explosion, radioactivity, and other harr ful or toxic effects
incident to the presence of such materials. .sen. Rep. No.1211,
U.S. Code Cong. Service, 79th Cong., 2d Sess.,1946, p.1335.

The court observed that Section 12 of the 1946 Atomic Energy Act
spoke more briefly of " danger from explosions and other hazards," and it
found "no motive other than one of simplifying language" to explain the
deletion of the words "from explosions and other haz rds" in the 1954
legislation. 406 F.2d 170,174 n. 4.

The court observed that the 1954 Act had created a "very special
relationship, crystallized in statutory form between the Commission and
the Joint Committee on Atomic Energy - a relationship that is rarely

,

'

embodied in positive law." 406 F.2d 170,174. The court found that the
Joint Committee's interpretation of the Act's purposes supported the view
that Congress intended "public health and safety" to include only the
"special hazards of radioactivity." The court cited the Joint Committee's
first study report on the Act, in which it said:

The special problem of safety in the atomic field is the con--~

sequences of the hazards, created by potentially harmful radiations
.

411

|

|

|
|

_



attendant upon atomic energy operations. Joint Committee Print,
A Study of Atomic Energy Commission Procedures and Organ-
ization in the Licensing of Reactor Facilities, 85th Cong.,1st
Sess., p. 4 (1957), quoted at 406 F.2d 170,174.

9 The First Circuit commented that the Commission had been consistent
in confining itself to the regulation of radiation hazards, and that the Joint
Committee had apparently raised no objection to that approach. The courtc
cited the Supreme Court's affirmation of the special significance of the*

Joint Committee's acquiescence in an action of the Commission:
It may often be shaky business to attribute significance to the

inaction of Congress, but . . considering especially the peculiar
_ ._

responsibility and place of the Joint Committee on Atomic Energy
in the statutory scheme, we think it fair to read this history as a
de facto acquiescence in and ratification of the Commission's
licensing procedures by Congress. Power Reactor Development
Corp. v. International Union of Electrical Workers, 361 U.S. 396,
407 (1961), quoted at 406 F.2d 170,174 n. 5.

The court went on to discuss subsequent amendments to the Atomic
Energy Act which illuminated the intent underlying the 1954 Act. In 1959,
Congress amended the Act to allow the Commission to relinquish control
over some nuclear materials and activities to the States. The statutory
language spoke in terms of " protection of the public health and safety
from radiation hazards." 42 U.S.C. 2021(b). In defining the authority
which the States could assume, Congress was necessarily also defining the
autNrity which the Commission was already exercising.

The court also cited Congress' action in 1965 to amend 42 U.S.C. 2018
of the Act to make clear that the Commission was not subject to coctrol
by other governmental agencies, state, local and federal. In its report, the
Joint Committee on Atomic Energy described the Commission's regulatory
control as " limited to considerations involving the common defense and
security and the protection of the health and safety of the public with
respect to the special hazards associated with the operation of nuclear
facilities." S. Rep. No. 390, 89th Cong.,1st Sess., p. 4,1965, quoted at 406
F.2d 170,175.

New Hampshire v. AEC in finding that the Commission's authority
was limited to protecting against the "special hazards of radioactivity,"

( plainly supports the Commission's action here, for psychological stress in

|
our society is not peculiar to the generation of electricity through the

| splitting of atoms.
PANE's argument that the fear of radiation is so uniquely a hazard of'

radiation that it requires consideration by the Commission is unpersuasive.
Presumably, every hazardous technology gives rise to fears peculiarly
associated with it: fear of being inundated by failure of a newly con-
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O
structed dam, for example, or of being hit by debris from a crashing,

" " '

airplane. That is not a ground, however, for imposing a statutory duty on
the Corps of Engineers, the Federal Aviation Administration, or the.-

Nuclear Regulatory Commission, requiring those agencies to develop ex-
pertise in the categories and subcategories of psychological stress associated

T with the particular technology which each regulates. The Commission's
| determination that the major contribution which it can make to the

alleviation of psychological stress is to make sound technical decisions in its
areas of expertise is a wholly reasonable reading of its obligations under

j the Atomic Energy Act.
I PANE also contends that the New Hampshire court erred in its reading'

of the legislative history, and that it improperly narrowed the scope of the
Commission's responsibility to protect " health" under the statute. In par-
ticular, PANE asserts that the court failed to give proper weight to what it
terms "the only relevant pre-enactment legislative history of any i

significance", i.e., the description of the 1946 Senate Report, quoted above,
; of Section 12 of the Act. Petitioner's Brief, p. 31. According to PANE, the

court failed to consider the significance of the Report's statement that the'

Commi.tsion's duty was to " minimize the danger from explosion, radioac-
tivity and other harmful or toxic effects." PANE emphasizes the phrase
"other harmful or toxic effects", contending that it shows Congress' con-
cern with "a full range of harmful effects." PANE asserts that even if the
court was correct in holding that the Commission's authority extended only
to the "special hazards of radioacitivity," the " threat of invisible and
unknown radiation" unquestionably falls in that category. Petitioner's
Brief, pp. 21-22.

The language on which PANE relies does not support the broad reading
of the statute which it urges, but rather the contrary, as the court correctly

;

recognized. Under the ejusdem generis principle of statutory construction,
| where a statute sets forth a list of specific items and then includes a
!

reference to unspecified "other" items, the latter term will be construed as
though it read, "other items of like kind."' In the present case, the context
makes it apparent that Congress had in mind the physical dangers asso-

* The D C. Circuit's discussion of the cjusdem generis rule of statutory construction in
Association of American Railroads v. United States.195 U.S. App.D.C. 371. 603 F.2d 953
(1979), is directly applicable to the present case: "The rule of ejusdem generis is a common,

I sense doctrine which teaches: *Where general rules follow specific words in an enumeration
describing the legal subject, the general words are construed to embrace on objects similar in
nature to those objects enumerated by the preceding specific words.' 2A Sutherland Statutory
Construction 147.17. at 103 (4th ed.1973) (footnotes omitted); see Ircycrhauser Sicamship
Co. v. United Stairs. 372 U.S. 597. 60401, 83 S.Ct. 926.10 L.Ed.2d I (1963); Clerc/and v., , , _ .

United States. 329 U.S.14.18, 67 S.Ct.13.15, 91 L.Ed.12 (1946) ('Under the cjusdem*

generis rule of construction the general words are confined to the class and may not be used

(CONTINUED)
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ciated with nuclear materials, specifically the risks of explosion and of
exposure to radiation, and the reference to "other harmful or toxic effects"
can only be interpreted in that light, Psychological distress is sufficiently
dissimilar to the types of harm enumerated in the statute that it cannot be
considered among the "other harmful or toxic effects" contemplated byO Section 12. This is all the more true in view of the total absence of any
suggestion in the legislative history or in 35 years of Commission practice

~ and congressional oversight that the Commission was intended to take into
account psychological distress alleged to result from its activities.

The fact that Congress did not specifically state whether psychological
distress falls within the Commission's authority does not, contrary to
PANE's contention, argue for an expansive reading of the statute. Wherev'
Congress has intended that an administrative agency should take psy-
cholcgical considerations into account, it has used precise language to
express that intent, in the Noise Control Act, for example, the Administra-
tor of the Environmental Protection Agency is authorized to conduct or
contract for research that includes " investigation of the psychological and
ph,siological effects of noise on humans and the effects of noise on
domestic animals, wildlife, and property, and determination of acceptabic
levels of noise on the basis of such effects." 42 U.S.C. 4913(1)(A),5

in the present case, it is reasonable to suppose that Congress never
spoke to the issue of whether the Commission was required to consider

so enlarge it' (emphasis added); United Srares v. Sirver 222 U.S.167,174, 32 S Ct. $l, 53,
56 L.Ed.14% (1911) (*[u]nless there is a clear manifestation to the contrary, general words,
net specific or limited, should be construed as applicable to cases or matters of like kind with
those described by the particular words?); United Srares v. Brown. 536 F.2d 117,121 (6th
Cir.1976). A statutory reference to *other' objects of a general nature . . most frequently
calls for the application of the doctrine." 603 F.2d 953,963 64. In the present case, PANE is
undeniably attempting to use the reference to "other harmful or toxic effects * to enlarge the
class of effects reached by the statute to include matters which have never previously been
suggested to fall within the scope of the Act.

Among other statutes in which Congress specifically authorized the agency to take5
the Fire Research and Safety Act of

psychological factors into account are the following:
1968, providing inter alia for research into the " biological, physiological, and psychological
factors affecting human victims of fire. , psychological and motivational characteristics of
persons who engage in arson . , the conditions of stress encountered by firefighters, the
effects of such stress, and the alleviation and reduction of such conditions," 15 U.S.C.
278(f)(2), (f)(2)(E), and (f)(2)(G); the Occupational Safety and licalth Act of 1970,
"providing for research in the field of occupational safety and health, including the
psychological factors involved," 29 U.S.C. 651(b)(5); 1972 amendments to the Elementary
and Secondary Education Act of 1965, authorizing grants for projects designed to plan for,
test, and demonstrate the effectiveness of programs for Indian children, including those to
" meet the special health, social, and psychological problems of Indian children," 20 U.S.C.
887c.(b)(3), and the Rehabilitation Act Amendments of 1974, authorizing programs to
"deselop new and innovative methods of applying the most advanced .oedical technology,
scientific achievement, and psychological and social knowledge to solve rehabilitation
problems,' 29 U.S.C. 701(5).
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psychological distress because the issue never came up. To the best of our
knowledge, this case is the first instance, in the years since the Atomic
Energy Act of 1946 was passed, in which the suggestion has been made
that the Commission's obligation to protect health and safety included the
prevention of psychological distress. If, as PANE seems to argue, the~'
silence of Congress on a particular issue were always to be construed as a
mandate to the agency to consider that issue, the result would be to,

l reward petitioners able to frame contentions so far-fetched that they either
| ~ did not occur to the Congress or were considered too unlikely to warrant

discussion.

B. Even if the Commission's authority were broad enough to
permit it to consider psychological health under the Atomic
Energy Act, the Commission would not be required to do so,
and strong policy considerations counsel against doing so.

We have outlined in the preceding section of this Memorandum and
Order our reasorts for believing that Congress intended the Commission to
confine its regulatory activities under the Atomic Er.ergy Act to the
physical hazards of radioactivity, rather than to psychological concerns. At
the same time, we are conscious that the Commission, even more than
most administrative agencies, has wide discretion to interpret the scope of
its mandate and the means of fulfilling its duties. The D.C. Circuit Court
of Appeals has commented, in North Anna Environmental Coalition v.

,

NRC, that the NRC's regulatory scheme is " virtually unique in the degree |
to which broad responsibility is reposed in the administrative agency, free '

i of close prescription in its charter as to how it shall proceed in achieving
! the statutory objectives." 533 F.2d 655, 658-59 (1976) (quoting Siegel v.

AEC, 400 F.2d 778, 783 (D.C. Cir.1968)). See also, Vermont Yankee
Nuclear Power Corp. v. NRDC, 435 U.S. $19, 543 (1978). Even if we
believed ourselves to possess sufGcient authority to permit us to consider

I psychological health under the Atomic Energy Act - or were found by a
reviewing court to have such authority - the same indicia of Congress'
overriding concern with the physical hazards of radioactivity which we |

| have outlined above demonstrate a fortiori that the Commission is not
'

required to consider psychological health under the Act. There are, more-
over, substantial policy considerations which argue against considering i

psychological effects under the Atomic Energy Act. |
| The primary objective of the Atomic Energy Act was to protect the

health and safety of the public from the dangers associated with a civilian
nuclear power program by establishing a technical agency with special_.

| expertise in radioactivity and its hazards. Congress provided for an expert
agency and a public process for resolving questions of nuclear safety so

d
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that safety decisions would be made competently and openly. Viewed in
that light, the reduction of psychological stress is a desirabic byproduct of
open and competent decisiens.

A technical agency, whether charged with assuring the safety of dams,

O airplanes, or nuclear power plants, ought properly to apply itself primarily
to the areas in which it is uniquely expert, as Congress intended. A

' technical agency cannot and should not be expected to devote its resources
to developing expertise in the categories and subcategories of psychological
stress alleged to be peculiar to the particular technology which that agency
regulates. Rather, the protection of the public from psychological distress,
including that resulting from fear of various technologies, ought properly--

be the responsibility of agencies with expertise in the area of mental
health.' The major contribution which technical agencies can make to the
prevention and alleviation of psychological stress is to make sound tech-
nical decisions and to make those decisions available to the put,lic in
understandable terms. To require technical agencies with no psychological
expertise to address themselves to mental health issues would be doubly
undesirable: it would impair the agencies' ability to fulfill their necessary
technical responsibilities, while providing no assurance that the public's
psychological well-being was entrusted to capable hands.

( It may be countered that a technical agency which lacks expertise in a
particular area is at liberty to acquire that expertise, either by hiring
knowledgeable staff or by retaining consultants. This is undeniable. What
is equally undeniable, however, is that in a world of finite resources, the

allocate funds and personnel to the evaluation ofcommission cannot
psychological stress without diverting resources from its major responsibil-
ity - that of protecting public health and safety from the radiological

* The Commission took action to bring the issue to the attention of relevant groups. In
November 1979, Mitchell Rogovin (Director cf the special inquiry group established by the
NRC to study the Three Mile Island accident) suggested that some action, perhaps by the
National Institute of Mental Health, might be appropriate. The Commission forwarded this

" Recognizing thatrecommendation to the Governor of Pennsylvania with the explanation:
the responsibdity for the health and welfare of those citizens is shared by the State of
Pennsylvania and the Federal Government, the Commission believes that your siews would be
of the utmost value as we evaluate Mr. Rogovin's recommendation." (Letter from Chairman
Joseph M. Hendrie, Nuclear Regulatory Commission, to Governor Richard Thornburgh,

30, 1979.) After receiving a generally favorable response fromPennsylvania, dated November
Pennsylvania, the Commission sent a letter to the Department of Health and Human Services
relating tbc background and concluding "the Nuclear Regulatory Commission believes that it
would bc desirable for your Department to evaluate these proposals and to consider what
remedial programs may best address the problems that have been identified. We will direct
our staff to provide whatever assistance may be necessary in developing and instituting such
programs.' (Letter from Chairman John F. Ahearne, Nuclear Regulatory Commission, to
Secretary Patricia R. Harris. Department of Health and Human Services, dated April 17,
1980 ) The Department of Health and Human Services acknowledged our request and
identif ad wmc ongoing state and federal efforts which addressed the concerns.
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hazards posed by nuclear power plants. In our view, it makes far more
sense for the Commission to address itself to the health and safety issues
which are the source of public anxieties than to attempt to quantify,
analyze, and palliate the anxieties themselves. The Licensing Board, in its

'

certification to the Commission, was only expressing sound common sense
when it declared: "Certainly it is true that the best way to minimize any_.-

psychological stress in the communities around TMI-l is to make the plant
safe or not allow it to operate." 11 NP.C 297,308.

There are, moreover, issues which by their nature do not lend them-
selves to resolution in the adjudicatory process. The same reasoning which
has led courts to disfavor the consideration of psychological effects under
the National Environmental Policy Act is applicable to the adjudication of
psychological health under the Atomic Energy Act. Judge Leventhal,
writing for the D.C. Circuit in Afaryland-National Capital Park and
Planning Commission v. United Sta:es Postal Service, 487 F.2d 1029
(1973), observed:

Some questions of esthetics do not seem to lend themselves to '

the detailed analysis required under NEPA for a $102(C) impact
statement. Like psychological factors they"are not readily trans-
latable into concrete measuring rods." 487 F.2d 1029,1038.

It may be argued in response to Judge Leventhat's comment that the ,

Commission does in fact make judgments on esthetic matters as part of the
NEPA process, and that a body capable of judging the esthetic effects of
its decisions should also be capabie of judg;ng their psychological effects.
That argument would not be valid, however. Although as Judge Leventhal
suggested, esthetic factors may be difficult to quantify and describe with

I analytical precision, ultimately any layman is capable of forming an
opinion on a matter of esthetics. By contrast, sound judgments on the
probable psychological effects of regulatory decisions would require far
more than a layman's opinion. Thus the need for expertise is added to the
problems of quantification.

Finally, we believe that whatever discretion the Commission may have
I in defining " health" under the Atomic Energy Act, the definition it adopts

- or which may be established by reviewing courts - will be applicable
| to every nuclear power plant. We cannot accept the proposition, advanced
| by petitioner PANE, that the Atomic Energy Act requires the evaluation
. of psychological health in the vicinity of Three Mile Island, because of the
| accident there, but that it would be a " reductio ad absurdum" to suggest
| that the Act requires the Commission to examine psychological health
| whenever it licenses the construction or operation of a reactor. PANE goes
1 on to explain that "[t] hat type of interpretation could conceivably prohibit- ~ -

reactors virtually anywhere, which is clearly not the intent of Congress."
PANE Brief, pp. 25-26.
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Whatever else Congress may have intended, we cannot believe that it

meant that " health" under the Atomic Energy Act, should clearly encom-
pass the psychological well-being of persons fearful of a second nuclear
accident in their vicinity, while equally clearly excluding the mental health
of persons who fear that their locality may experience its first nuclear
accident. On the contrary, it is apparent to us that if the definition of
" health" under the Act is held to include psychological health in any
proceeding, the inevitable result will be the litigation of psychological
health in virtually every licensing proceeding, with effects on the NRC's
processes which could only be destructive. It is not merely that the analysis ,

and litigation of psychological stress issues would require the expenditure ;

of resources and time; safety issues also require resources and time, but i

those expenditures on safety issuc:. contribute to sounder decisions and the
better protection of the public. We do not believe that the public well- i

being. including psychological well-being, would be benefited in any mean-
ingful way if the Commission's Licensing Boards or the Commission itself
were to take on the task of weighing, in one licensing proceeding after !

another, the essentially unprovab!c claims and counter-claims of competing
arrays of mental health experts.

We reiterate, therefore, our conviction that the most appropriate means
of taking psychological stress into account in its decisionmaking process is
to make sound safety decisions and to publicize fully and accurately the
basis for those decisions. Ir. that way, the resources of the Commission can
be devoted to the agency's real task - that of protecting the public's
health and safety by assuring that licensed nuclear reactors are built and
operated safely - rather than diverted to assessing the degree to which
members cf the public fear those judgments to be incorrect. '

The separate views of Commissioner Gilinsky are attached. ,

For the Commission,

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, DC i

this 30th day of March,1982

SEPARATE VIEWS OF COMMISSIONER GILINSKY

- In my view, the Commission has discretion under the Atomic Energy Act
to consider psychological health issues raised in connection with the licens-
ing of nuclear power plants. In the TMI-l restart proceeding, the Commis-
sion should have exercised this discretion to admit the psychological stress

A=amit

418

i

-
- . . _ . , . _ . _



,

O
contention to the hearing after the Commonwealth of Pennsylvania asked
the Commission to consider this issue and the Licensing Board unani-c_
mously supported that request. In any other field, such issues would
normally be handled by the political process at the State and local level. In
light of the Atomic Energy Act's pervasive preemption of State authority
regarding nuclear matters, only the Federal Government can deal withw-

|
them. The Commission, as the representative of the Federal Government,

I should have made every effort to accommodate the concerns of the Com-
monwealth.

I do not think that taking up psychological issues after the most serious

| nuclear power reactor accident in history in any way implies taking them
up in every reactor licensing case. In most cases, the public interest would
not be served by airing these issues in the Commission's proceedings. These
matters are intrinsically difficult to adjudicate and, in any case, largely
beyond the Commission's expertise. It is by no means clear that the
Commission would be able to deal with them in a satisfactory way.
Nonetheless, in the particular circumstances of this case, it would have
been wiser for the Commission to have heeded the Commonwealth's
concern. What the Commission did, in effect, was to tell the neighbors of
this plant that nowhere in the government-local, state, or federal--can
the concerns at issue here be considered, short of an act of Congress.

1
e

b
419

_ _ _ _ _ _ _ . .



. - . _. . _ _

d

i
|

i'

[
- :

O \>

t i

c- p ;
!,

L
r

>

_ r :

Atomic Safety and ;:
,

|
-

Licensing Appeal !
'

t

'Boards issuances -

. .

| .

ATOMIC SAFETY AND LICENSING APPEAL PANEL L |

h
c
" 'Alan S. Rosenthal, Osirman

Dr. John H. Buck, Vice Osirman |
,

lDr.14wrence R.Quarles
-- 't

Dr. W. Reed Johnson E l

Thomas S. Moore |
Christine N. Kohl |

Gary J. Edles k.
{Stephen F. EDrerin
'

,

'

Dr. Reginald L Gotchy

|

'

L

!
.

6. :

Ig-

h-

I .'
I

i
! k i

i
!

*

e- g: !

*

>

,

|

.

-
-

,

-
# p;

I 1

o
,

| >
,

i

k
,

i

|
| I
1

._ .- ._



_- - _ _ - _ _

O
.,

Cite as 15 NRC 421 (1982) ALAB-667

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

- - -- ATOMIC SAFETY AND LICENSING APPEAL BOARD
,

r

Administrative Judges:

Alan S. Rosenthal, Chairman
Dr. John H. Buck

Dr. W. Reed Johnson

in the Matter of Docket Nos. 50-443
50-444

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et af. |

(Seabrook Station, Units 1 !

and 2) March 3,1982

1

Upon remand from the Commission in this construction permit proceed-
ing the Appeal Board, after receiving additional evidence on the inter-
venor's methodology for determining the appropriate Safe Shutdown Earth- !
quake (SSE) for the plant and on the staffs methodology for orrelating
vibratory ground motion with the Safe Shutdown Earthquake, reaffirms its
earlier determinations on the SSE ft r the plant and associated maximum
vibratory ground motion: ALAB-4d, 6 NRC 33, 54 63 (1977), and
ALAB-561,10 NRC 410,436-a et seq. (1979).

( REGULATIONS: INTERPRETATION (10 CFR PART 100,
! APPENDIX A)

10 CFR Part 100, Appendix A, requires that the seismic design of a !

nuclear tower facility take account of the maximum effective vibratory
acceleration which might accompany the determined Safe Shutdown

| Earthquake for that facility. Appendix A is concerned solely with ground
motion which might have an effect on the facility's safety related
structures and components.

,.
-

'
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TECIINICAL ISSUES DISCUSSED:
Seismic design criteria:

Safe Shutdown Earthquake,

?* measurement of earthquake size (intensity v. magnitude),

prediction of earthquake intensity / frequency,

formulation of seismic response spectrum,

maximum vibratory ground motion (acceleration).

APPEARANCES

Mr. William S. Jordan and Ms. Lynne Bernabei, Washington,
D.C., for the intervenor, New England Coalition on Nuclear
Pollution.

Messrs. Thomas G. Dignan, Jr., and R. K. Gad III, Boston,
Massachusetts, for the applicants, Public Service Company of
New llampshire et al.

Mr. Roy P. lessy for the Nuclear Regulatory Commission staff.

DECISION ON REMAND

On September 25, 1980, by a divided vote the Commission remanded to
us this construction permit proceeding involving the Seabrook nuclear
facility in New Hampshire. CLI-80-33,12 NRC 295. The instructions
given us were (1) to reopen the record to receive additional evidence on
certain seismic issues; and (2) in the light of that evidence, to reconsider
the conclusions we reached on those issues in ALAB-422, 6 NRC 33,
54-65 (1977) and ALAB 561,10 NRC 410,436-a et seq. (1979).

In compliance with that directive, we held a further evidentiary hearing
last April, in which the applicants, the intervenor New England Coalition
on Nuclear Pollution and the NRC staff participated. On the basis of the
disclosures at that hearing, together with the proposed findings of fact of
the respective parties, we have reconsidered our prior conclusions. Fct the
reasons stated in this opinion, we find no cause to disturb them.

I

1.

~ A. The background of the seismic remand was summarized in ALAB-
623,12 NRC 670, 672-675 (1980), in which we denied the Coalition's
motion to suspend the Seabrook construction permits pendente lite. For
convenience, we repeat that summary here.,

. . . _ .
.
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l. In an initial decision issued in 1976, the Licensing Board au-

thorized the issuance of construction permits for the Seabrook facility.
LBP 76-26,3 NRC 857. The decision prompted appeals by several of the
parties, including the Coalition. A principal question presented by the
Coalition's appeal was addressed to the Licensing Board's application of
the seismic and geologic siting criteria for nuclear power plants which are-

contained in Appendix A to 10 CFR Part 100.
At the root of those criteria is the " Safe Shutdown Earthquake" (SSE)

2concept. As recently reemphasized:
The SSE for a particular site is that earthquake "which is based

upon an evaluation of the maximum earthquake potential consider-
ing the regional and local geology and seismology and specific
characteristics of local subsurface material" and "which could
cause the maximum vibratory ground motion at the site . . " 10
CFR Part 100. Appendix A, illl(c), IV(a).The nuclear powerplant
must be designed so that, should the SSE occur, "certain
[specified .mfety) structures, systems, and components will remain
functional". Id., IVI(a) . .

In short, the SSE is the carthquake postulated for the purpose of
determining the adequacy of the seismic design of the facility. The
plant has to be capable of being safely shutdown despite the
effects of whatever vibratory ground motion might be experienced
at the site as a result of the SSE. (One of the elements of the SSE
determination is, of course, an ascertainment of the amount of
such motion (/d.. V(a)).)

Before the Licensing Board, the applicants and the NRC staff had
adduced evidence in support of their position that the Seabrook SSE had a
maximum Intensity of Vill (measured on the Modified Mercalli scale) and
that the vibratory ground motion (acceleration) which might be exper-
ienced at the site as a result of that earthquake would not exceed 0.25g.'
For its part, the Coalition had asserted (1) that the SSE should at a
minimum be a Modified Mercalli Intensity IX; and (2) that, even for an
it.:ensity Vill SSE, an acceleration value of approximately 0.4g should be

I assigned. For these propositions the Coalition had relied inter alla upon,
|
t

I ' On the strength of that authorization, the permits were issued on July 7,1976. Their
| cffectiveness was later twice suspended for periods of time foe reasons unrelated to the

matters now before us. With respect to the first sustiension, see ALAB-366, 5 NRC 39, as
modified in CLI 77-8. 5 NRC 503 (1977); ALAB-423,5 NRC 115 (1977). As to the second
suspension. see CLI-7814,7 NRC 952. 957-60 (1978); CLI-7817,8 NRC 179 (1978).
2 Dair>Iand Power Coop. (La Crosse Boiling Water Reactor), ALAB-618.12 NRC 551,552,,

{l980).The acceleration associated with an carthquake is expressed in terms of a percentage of "g*
(one g represents the gravitational acceleration of a free falling body).

|
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respectively, (1) the probabilistic hypothesis advanced by one of its wit-
nesses, Dr. Michael A. Chinnery; and (2) the testimony o' another Coali-
tion witness, Dr. Mihailo Trifunac. On the basis of its appraisal of the
record, in its initial decision the Licensing Board had resolved the issue in
favor of the applicants and the staff. In other words,it had found that th,e-- -

Seabrook facility need be designed so as to be capable of being shutdown
safely in the event of a Modified Mercalli Intensity Vlli earthquake
producing an acceleration at the site of 0.25g. LBP-76-36, supra, 3 NRC
at 868-71,919-22.

Challenging this result, the Coalition complained to us of the rejection
of the contrary conclusions of Dr. Chinnery and Dr. Trifunac. By a divided
vote, this Board turned the challenge aside. As the majority saw it, Dr.
Chinnery's probabilistic theory was both technically deficient and inconsis-
tent with Appendix A to 10 CFR Part 100. ALAB-422, supra,6 NRC at
57-60. With respect to the matter of the maximum acceleration which an
Intensity Vill carthquake might occasion at the Seabrook site, the major-
ity determined that the analytic approach of the staff's principal witness
(Dr. Nathan M. Newmark) - which had led to the assignment of the
0.25g value - was preferable to that of Dr. Trifunac. Id. at 62-64.

Viewing the matter differently, Mr. Farrar* noted his dissent from this
disposition of the seismic question and thus from the affirmance of the
Licensing Board's authorization of the issuance of the Seabrook construc-
tion permits. 6 NRC at 106 et seq.5 Instead of filing a full opinion at that
time, however, he confined himself to a summary statement of his own
conclusions with the notation that he would later file a supplemental

j
, opinion detailing the reasoning underlying his position.

2. On August 10,1977, the Coalition filed a petition for Commission
review of ALAB-422. On September 15, 1977, the Commission announced

i that it would defer its determination whether to grant review on the
seismic issues to await Mr. Farrar's supplemental opinion.' That opinion
was rendered in August 1979 and prompted a response the following
month from the Appeal Board majority. ALAB 561,10 NRC 410.

Acting on a Commission invitation, the Coalition filed a supplemental
memorandum on September 26, 1979 in support of that portion of its
petition for review of ALAB-422 which dealt with the seismic issues. The
Commission was advised, inter alia, that, subsequent to his testimony

* By reason of his resignation in 1980 from full-time service on the Appeal Panel. Mr. Farrar
no longer is a member of this Board.
* All other issues raised by the Coal. tion and the other appellants were resolved in ALAB-422-

*

| in the applicants' favor. Jurisdiction was retained, hometer, over one question which this
| Board had raised sua sponte - a question which did not bear upon whether the facility

should be built. 6 NRC at 104-05.
* The remainder of ALAB-422 was affirmed in CL' 781,7 NRC 1 (1978).

%.S
| 424

|

|

__ __ _ _



O
before the Licensing Board, Dr. Chinnery had undertaken certain seis-
mological studies under NRC contract and had reported the results of
those studies to the NRC staff in 1978 and 1979. According to the

~

Coalition (supplemental memorandum, pp.10-11), Dr. Chinnery's reports
provided a sufficient answer to the criticism which had been leveled in
ALAB 422 against his probabilistic analysis (and reiterated in the Appeal~'*

Board majority's response in ALAB-561 to Mr. Farrar's full dissent).
Following its receipt of the rejoinders of the other parties to the

l Coalitian's supplemental memorandum, th: Commission called for an oral
briefing by the parties, which took place on May 29, 1980. At that
briefing, the Commission heard (albeit not under oath) from Dr. Chinnery,
as well as from a panel of staff members and a technical representative of
the applicants.

In the wake of the briefing, the Coalition requested that the adjudica-
tory record be supplemented by the inclusion of the two reports Dr.
Chinnery had prepared for the NRC and the stenographic transcript of the
oral presentations. This request was opposed by the applicants and the
NRC staff on the principal ground that the Commission's Rules of Prac-
tice precluded the granting of such relief.

In its remand order, CLI-80-33, supra. the Commission denied the
Coalition's request for the reason that it was both granting review of
ALAB-422 and ALAB-561 and calling upon this Board to reopen the
record on the matters dealt with in the Chinnery reports and at the
briefing.' With respect to the earthquake intensity question, the Commis-
sion concluded that (1) the majority of this Board had erroneously deter-
mined that Dr. Chinnery's methodology was inconsistent with Appendix A
to 10 CFR Part 100; and (2) the " factual validity of Dr. Chinnery's
hypothesis" required " greater exploration on the record" in light of the
substantial time interval since his testimony before the Licensing Board in
1975 and the " subsequent publication of Dr. Chinnery's works and general

|
increase in seismic knowledge",12 NRC at 296-297. Regarding the accel-

! eration question, the Commission perceived a need for additional evidence
as to "the consistency of Appendix A and staff's methodology for correlat-
ing vibratory motion with the SSE" Id. at 298.

B. At the hearing on remand, Dr. Chinnery and Dr. Trifunac once
again testified.' In addition, testimony was received from Richard J. Ifolt
on behalf of the applicants and a panel of staff witnesses comprised of

7 The briefing had covered both the earthquake intensity and the acccleration questions.
#f**-+ * ' At the Coalition's request. Dr. Trifunac was called as a Board witness because of his then

status as a consultant to the Advisory Committee on Reactor Safeguards. Gisen that status,
he preferred not to appear as a witness for a party to the proceeding. As before the Licensing

j Board. Dr. Chinnery testified on behalf of the Coalition.
3
Ammu b
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James P. Knight, Robert E. Jackson and Dr. Leon Reiter. Following the
hearing, the parties filed proposed findings of fact in accordance with an
agreed schedule approved by us. The last such submission was received in
August.

In Part 11 of this opinion, infra, we deal with the first of the questions-- ~

identified in the Commission's remand order: the acceptability of Dr.
Chinnery's methodology for determining the intensity value which should

( be assigned to the Seabrook SSE. Then, in Part III, we shall move on to
consider the second question: whether the staff's methodology for correlat-
ing vibratory motion with the SSE is consistent with Appendix A to 10
CFR Part 100.

11.

As was noted in ALAB-422, supra. 6 NRC at 57, Dr. Chinnery is not
satisfied with the determination of the seismic design of nuclear facilities
based upon the size of the largest recorded historical earthquake in tiie
particular area. Rather, as he sees it, one should go beyond the reported
historical carthquakes in that area and, through a form of statistical
analysis, endeavor to ascertain the likelihood of occurrence of an carth-
quake of yet greater intensity.

In his prepared testimony furnished to the Licensing Board in 1975,' Dr.
Chinnery discussed the ingredients of his probabilistic approach as applied
to the Seabrook site. As he explained, his first step was to ascertain from a
review of historical earthquake data, the number of earthquakes of Inten-
sities 111 through IX which had occurred in three regions of the United
States - Boston-New Hampshire, Mississippi Valley and Southeastern
United States.'' For each of those regions, he then plotted the probability

j per year of the occurrence of an earthquake of each intensity level between

| Ill and IX." According to Dr. Chinnery, this produced essentially straight
line graphs with roughly the same slopes for all three areas for carth-
quakes of or greater than Intensity IV. This led him to conclude that the
probability of an earthquake at or above the Intensity IX level could be
ascertained by a linear extrapolation of the three curves and, most particu-
larly, that for the Boston-New hampshire region. Using such an extrapola-
tion, Dr. Chinnery arrived at the further conclusion that "the probability

j of an Intensity IX or greater event [in New England] lies somewhere

' NECNP Exh.10, admitted into evidence fol. Tr. 3101. As employed herein. "Tr." refers to
W ***% the transcript of the proceedings below and "R.Tr." to the transcript of the hearing on

remand which we conducted.
in the case of the Boston-New Hampshire region. Dr. Chinnery found no carthquake of'O

g'reater than Intensity Vll. Id. at p.1.
/d at figure 1.

d
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O
between 0 and 10-' per year," which was coupled with the observation that
"my assessment of the evid(nce leads to a number near the high end of.r +-

this range.""
In his prepared testimony submitted to us in connection with our

hearing on the remand," Dr. Chinnery elaborated upon his theory. As part
of that elaboration, he illuminated the basic philosophy underlying his. ~ . . _

probabilistic approach in a discussion entitled " Frequency - Intensity
Relationship:""

The characterization of the seismicity of a province in terms of
the rates of occurrence of earthquakes of different sizes is usually
accomplished using frequency-magnitude or frequency-intensity re-
lationships. In the present case we use the latter, since only
intensities are quoted in the Smith catalog. In addition, we use
cumulative frequency-intensity counts, i.e., we count the number of
earthquakes larger than or equal to a given intensity value during
a given period.

The extraction of frequency-intensity data from a catalog such
as Smith's must be carried out with care, since the completeness
of the catalog at lower intensities is likely to be a strong function
of population density, and therefore of time. We use the approach
described in Chinnery and Rodgers 1973 (Exhibit 1) here.

Having extracted and plotted the data for the Boston-New
Hampshire seismic zone, we have three important questions to
consider:

(i) can the data be represented by a linear frequency intensity
relationship?

(ii) if so, what is the slope of the linear relationship?
(iii) is there some upper bound to the intensity of earthquakes

that can be expected in this seismic zone? Let us consider
each of these in turn.

In addition to those questions, the justification for the use made by Dr.
Chinnery of the historical data to determine the likelihood of occurrence of
an earthquake of greater size necessitates consideration of a fourth ques-

1

l

| " Id. at p. 4.
O That submittal took the form of Direct Testimony (denominated a " Statement *) and
Rebuttal Testimony, both admitted into evidence fol. R.Tr. 218. The Direct Testimony was
accompanied by, inter alia. two papers published by Dr. Chinnery:

Enhabit I - Chinnery and Rodgers. Earthquate Statistics in Southern New England. 44
Earthquake Notes 89 (1973).

Enhibst 2 - Chinnery. A Comparison of the Seismicity of Three Regions of the Eastern
U.S.,69 Bull. of the Seismological Society of America 757 (1979).' .-

f They will be hereinafter identified as Chinnery Enhs. I and 2.
" Direct Testimony, at pp. 7-8.
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~ ~ ' tion as well: whether there is validity to his required assumption that that '

data can be linearly extrapolated to include larger seismic events.
'

Each of the four questions was addressed at the remand hearing. In
Part A, we summarize the testimony of the parties; following that, in Part
B, Dr. Chinnery's methodology will be examined against the background of- - - - - - -

that testimony,

A. Summary of the evidence presented by the parties

1. Representation of seismic data by a linear frequency-intensity
relationship

in his direct testimony (at p.10), Dr. Chinnery stated that "[t]he vast
majority of seismologists have accepted the linearity of frequency-
magnitude" data as a working hypothesis";'' he went on to acknowledge,
however, that that hypothesis "has no clearly developed theoretical basis"
With regard to the "linearity" of frequency-intensity relationships, he
teslified that there has been "much less" discussion but that, "of what
scientific literature there is, the vast bulk assumes that [such] relationships
are linear."" On cross-examination, however, he conceded that most of the
scientists utilizing the linear frequency-intensity hypothesis do so for the
purpose of classifying seismic regions, and not as a method of predicting
maximum earthquake intensity (R.Tr. 64).

Notwithstanding these considerations, Dr. Chinnery has elected (see
Chinnery Exh.1) to "use intensities throughout" because of "the nature of
the historical data"'' And, as he sees it, there is no need to justify

" Emphasis supplied. As will be later discussed (pp. 436-37, infra), " Magnitude" refers to
the site of an earthquake as measured by an instrumental method. " Intensity", on the other
hand, refers to carthquake size as subjectively measured by its observed effects. The intensity
concept was first employed long before the availability of seismic instrumentation.
'' Dr. Chinnery's employment of the term "linearity" in this context is open to
misunderstanding. The relationship between carthquake frequency and magnitude is generally

| expressed by the equation Log N. - A - bM, in which Nc is the number of earthquakes of
|

magnitude M or greater per unit time. Because, as shall be seen (p. 436, infra). M is a
logarithmic scale, graphical representation of this equation would be a log-log curve. It is the

|
log-log relationship that Dr. Chinnery assumes to be Imear.
" On this score. Dr. Chinnery's employment of "linearity" is even more troublesome. The

| plots he used to show a frequency intensity relationship are plots of equations in the form of
i

Log Nc - a - bl. If I is a linear scale, then the plot is log linear. But if I is a logarithmic'

scale as assumed by Dr. Chinnery in his 1973 paper (Chinnery Exh.1), then the plot is
log log. In either case, the equation makes the fundamental assumption that I is a uniform
scale (see in.19, infra).

| The nature of the plots is of more than passing academic interest. The shape of a plotted

, ,
curve depends strongly on the type of graph used to make the plot. Dr. Chinnery agreed that
his data points would have produced a sharply-curved line if plotted against linear axes
(R.Tr. 261).
'' This, of course, refers to the fact that, except for very recent years, seismic data were
exclusively reported in terms of the effects of earthquakes,i.e. intensity.
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analytically his assumption that the frequency-intensity relationship is a
linear one. The assigned reason was that it has a recognized empirical
foundation (R.Tr. 302-03)."

By way of illustration, Dr. Chinnery took historical earthquake data
from four areas of the United States 2a to plot Log N, per year vs. intensity

._ - curves.2' These plots are shown in Figure 1 on the following page, which is
a reproduction of a figure in his 1979 paper (see Chinnery Exh. 2, Figure
8 at p. 766). It is his thesis that these plots show that the Log N, per year

| vs. intensity is linear for the range Intensity IV and above.22
| Dr. Chinnery's data used in plotting the curves were not taken from the

same period of time for each region - nor for the same length of time for
each curve.28 He stated with regard to the Southeastern United States
region that he wished "to get away from the worst of the aftershocks" of
the large earthquake of 1886 (Charleston); accordingly, he arbitrarily
started with the year 1900 (R.Tr.183). Respecting the Mississippi Valley
region, "the large earthquakes there happened in 1811,1812 (New
Madrid) so I can go back further and there my intensity file goes back to
1870" (ibid). However, data for Intensities VI through IV are listed in his
Table 2 as beginning in 1840. He admitted that the 1800 cut-off for the
New England data was arbitrary (R.Tr. 59).

" Nonetheless, Dr. Chinnery did endeavor, see Chinnery Exh. I, pp. 93-95, to formulate a
r lationship between carthquake frequency and intensity by a two-step analytic process. He
first noted that "it appears in general to be possible to relate the maximum epicentral
intensity I to the local magnitude M by a hncar algebraic expression M - I + % I taken
from a paper by B. Gutenberg and C.F. Rich cr (Bull. of Seismological Society of America,
Vol. 46. No. 2,1956)'. From this, Dr. Chinncry concluded that "[i]f a linear relationship
exists between magnitude and intensity * * * then clearly we can write Log Ne - c - dl."

The only mention in the 1956 paper by Gutenberg and Richter of a possible linear
relationship between magnitude and intensity is at p.131, where they state that "[iln Figure
5 the data for 1. and M are correlated. The resulting empirical equation M = 1 + h I.
differs on!) slightly from the corresponding equation in Paper 1." In his later book
Elementary Scismology (1938) Richter notes at p.140 that, in such equations, "[Ilntensity
grades must be treated as true numerical quantities which they are not." (See also pp.
437-38 infra.)

, 20 The areas used were Mississippi Valley, Southeastern United States, Southern New
( England and Boston-New Hampshire.

2' As earlier noted (fn.16, supra), N, represents the number of carthquakes producing an'

| Intensity I or greater during a particular time period.
( Noting the fact that low intensity data are incomplete and that the higher intensity data22

may be too sparse to be reliable. Dr. Chinnery also presented straight line representations of
the data in each region 'f.c. of the form Log N, - a - bi). The slopes of these lines,
determined for the four regions mainly by the frequency of earthquakes of Intensities IV to
Vll. lie in the range 0.54 to 0.60 (Chinnery Exh. 2, at p. 765).
23 The actual time periods used by Dr. Chinnery were (Exh. 2, at pp. 760,761,764):

111 IV V VI
or greater

. . . . . Southeastern United States 1930-1969 1900-1969 1900 1969 1900-1969
Mississippi Valley 1900-1969 1870-1969 1840-1969 1840-1969
Southern New England 1928-1959 1900-1959 1860 1959 1800 1959
Boston-New Hampshire 1928-1959 1900-1959 1860 1959 1800 1959
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Dr. Chinnery also conceded that he had excluded data on Intensity til

and below and had not investigated the sensitivity of the purported linear-
ity of the N, - intensity relationship to the omission of this data. Moreover,
he had used data from Smith's Earthquake Catalogue without determining
the accuracy of the data or whether late work had resulted in changes in
the intensity values used by Smith (R.Tr. 54-55; see also (n. 44, infra).-

The staff and applicants' witnesses were critical of Dr. Chinnery's
conclusion that a linear representation of the frequency-intensity data is
the most desirable way to display this information. They noted that many
other functional relationships (e.g., truncated linear, bilinear and higher
order) have been used to represent these data (Reiter, fol. R.Tr. 493, at p.
4; Holt, fol. R.Tr. 349, at p. 3). Dr. Reiter observed:

Yegian (1979) has discussed these [ relationships] in recent
summary of probabilistic approaches to seismic hazard analysis.
New forms of frequency magnitude relationships are continually
being proposed. An examination of the six issues of the Bulletin of
the Seismological Society of America for 1980 alone indicates
three different generic approaches to determining the relationship
between earthquake magnitude or intensity and frequency. (Bloom
and Erdmann, 1980; Berrill and Davis,1980; and Makjanic,
1980). The linear assumption is a first order or rough approxima-
tion which may be adequate for generalized arguments but clearly
requires great scrutiny and possibly higher order terms in detailed
descriptions such as return periods for earthquakes of high inten-
sities.

Reiter at p. 5.
For his part, Mr. Holt stated that Dr. Chinnery's arbitrary choice of

time frames for the various seismic regions climinated years of earthquake
data that, if included, would produce drastic changes in Dr. Chinnery's
results (Holt, fol. R. Tr. 349, at p. 2). Specifically, had that data been
included, for each of the areas selected by Dr. Chinnery the consequence
would have been curves which were non-linear at the high intensity end:

; For the three cited cases, Mississippi Valley, Charleston, La
| Malbaie, the high intensity end of the curve does not follow a

linear pattern; it does not have a " stable" slope. There are several'

possible explanations for this:
The observation period fortuitously includes the large earth-

quakes and if we looked at a much longer time period their
probability level would be much lower (or their return period
much longer). This is the explanation Dr. Chinnery has chosen
when he uses the "linearity" of the smaller events..~

The points may be fitted by another type curve or there are
different slopes for the smaller earthquakes than for the larger

W
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earthquakes; for the European area different slopes can be fit to
different regions (Karnik,1969) and, in some regions, two
slopes fit the data much better than one.

The curve changes slope with time and/or the carthquakes are.

P not uniformly distributed in time and therefore liot predictable
at any probability level from the limited time base we have.

/d. at p. 3.
In the same vein, Dr. Reiter pointed out that "* * * you can fit many
many straight lines, many many higher order curves, bilinear curves to
that data set" (R.Tr. 512).

2. Uniform slope or "b"' value

Dr. Chinnery testified that the only study concerning the variation of
the slopes of the frequency-intensity relationship from region to region was
his own 1979 paper.2' In that paper, he concluded that, in the four castern
United States areas there studied, the " frequency-intensity plots that we
have considered show a remarkable uniformity. All show a pronounced
linearity, and have slopes which are consistent with a value of about
0.57.-2'

In rebuttal, Dr. Reiter maintained that other studies of the linear
relationship between earthquake frequency and intensity show "a wide
range of b values has been reported."2' For example, a study by Alger-
mesian and Perkins (1976) computed b values for 71 regions in the United j

States and found them to range from 0.24 to 0.76.2' Dr. Reiter asserted
'

that even a variation of the value of b from 0.45 to 0.57 results "in a
variation of about 0.8 in site intensity associated with a return period of
10.000 years * * * which utilizing the trend of the means of Trifunac and
Brady (1975) * * * implies 157c increase in ground acceleration."2i

Figure 5 contained in Mr. Holt's testimony is a plot of frequency vs.
I intensity for two regions in South Carolina and was taken from a paper

| published in 1977 by A.C. Tarr.2' One curve on the plot shows the data for
|

Direct Testimony, at p.11. That paper accompanied the testimony as Exhibit 2 (see fn.13,24

wpra).
25 in this regard. Dr. Chinnery stated that the slope of his linear projection for the
Boston-New llampshire region was determined by the slope for the data for the other castern
United States regions because the data for the Boston-New Hampshire region were very ,

sparse (R.Tr. 48 49). On cross-examination he acknowledged that the Intensity VII data j

point (derived from three events in a 160-year period) that he plotted as slightly above his
graph line was in error. That data point should have been lower reflecting a single event in
th.it period. He indicated, however, that this error would not affect his conclusions (R.Tr.

- **P-- 128 9. 139).
2* Reiter, fol. R.Tr. 493. at p. 5.
2' thid.
2*' IJ at p. 6.
2' ilolt. fol. R.Tr. 349, at p.13.
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the highly seismic region in the vicinity of Charleston;" the other reflects
the data for the rest of that state. The slope of the first curve - for the
smaller, more seismically active, region - is markedly different (less i

steep) than the slope of the second.

3. Existence of an upper bound to the intensity of earthquakes that
~~

can be expected in a seismic zone

Dr. Chinnery admitted that "the question of the existence of upper
bounds to maximum earthquake intensity (less than the scale maximum of
XII) remains unanswered" (Chinnery Exh. 2, at g s 71). But he believes
"that a rational conservative approach to the estimation of the seismic risk
at a site would include the possibility of events with Intensity X or more
anywhere in Eastern United States." Ibid. This conclusion rested on
extrapolation of the frequency-intensity data to intensities higher than
those historically recorded. We discuss such extrapolation in Section 4,
infra pp. 435-36.

On the other hand, Mr. Holt asserted that Dr. Chinnery's curves of
earthquake frequency vs. intensity "do not tell us that there is or is not a
regional ' upper-limit' earthquake." He maintained that "in any given
region the available stress and nature of existing earthquake structures
may be such that only a small or intermediate earthquake will be pro-
duced." Mr. Holt also testified that there is no geologic evidence of large
earthquakes in New England - as there is in areas known to be seismi-
cally active. In particular, he pointed to the area around New Madrid,
Missouri (Holt, fol. R.Tr. 349, at pp. 4-5; see also Appendix 3 to his
testimony).

Dr. Reiter agreed with this assessment, adding , hat most seismologists
believe that estimates of maximum likely earthquakes in a given area can
be obtained only by the use of a combination of " instrumental and
historical seismicity, local and regional tectonic history, geologic structure,
stress measurements and, when possible, fault parameters such as dimen-
sion and slip rate" - none of which tools had been alluded to in Dr.
Chinnery's direct testimony (Reiter, fol. R.Tr. 493, at pp. 6-7).

In his rebuttal testimony (at pp.11-12), Dr. Chinnery expanded some-
what on his theories concerning the upper bounds to earthquake sizes. He
pointed out that a recent paper by Liu and Kanamori (1980) " examined 5
mid-plate earthquakes and their results * * * * These events had es-

i

Q- - . _

" An area which provided many of the seismic events included in Dr. Chinnery's
Southcatern United States region. See Chinnery Exh. 2 at p. 760.

is
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2 2" ' ' ' timated fault dimer.sions ranging from 10km to' 100km , with scismic

moments" found to be between 1025 and 10 ' dyne-cm. The corresponding2

stress drops'2 were found to range from 100 to 1000 bars - unusually high
compared to the interplate earthquakes whien, according to Dr. Chinnery,

'n have stress drops in the range of 10 to 100 bars. Dr. Chinnery concluded
from this that mid plate earthciuakes may have small dimensions but,
because of their stress drops, may have magnitudes in the range of 7 to 7.5
(which he equates to an epicentral Intensity of X.) He added that "in my
opinion there is no sound geological basis for saying that New England is
in some way an unusual mid-plate region";i.e.. he thought that area to be
similar to the five areas studied by Liu and Kanamori. On this basis, Dr.
Chinnery reached the " professional judgment" that

a magnitude 7 (his) earthquake may well occur rarely in the
Boston-New Hampshire zone, at a depth that may be as little as 5
to 10 km. Furthermore. I feel it will be a long time before we get
enough new information that we will be able to revise this es-
timate. As near as I can estimate a magnitude 7 earthquake at a
depth of 10 km would lead to a surface intensity of at least X.

Id. at p.13.
On cross-examination, however, Dr. Chinnery stated that his value of

magnitude 7 to 7.5 his for the earthquakes in the Liu and Kanamori study
was obtained by his own method of estimation and had not taken into
account the much lower magnitude values (his 5.5 to 6.3) of the mid-plate
earthquakes actually presented in the Liu and Kanamori paper.33 Although
he had calculated Modified Mercalli values equivalent to his 7 to 7.5 for
the purposes of his rebuttal testimony and had read other papers which
gave relationships between various magnitudes and intensity values, he
declined to give any estimate of the Modified Mercalli values which would
correspond to earthquakes in the range of Ms 5.5 to 6.3 (R.Tr.166-170).

By way of response to Dr. Chinnery, Dr. Reiter observed that actual
measurements of stress drop had been made for earthquakes in New
England using techniques similar to those of Liu and Kanamori, which had

3' Because carthquakes are caused by rupture and sliding along fault surfaces in the carth,
the net effects of an earthquake can be measured in terms of the amoun' of slip and the area
(fr.. the length times depth of the fault) over which it took place. The product of the slip
(u), the fault area (A) and the rigidity (p) of the surrounding rocks is taken to be the
" seismic moment" (Mo); tr.. M.- upA. ,

32. Stress drop' is the change (decrease) in the rxk stresses on either side of the fault before
. and after the carthquake.'

33 R.Tr.164. Dr. Chinnery's exact statement was: "what you were pointing out is absolutely
I

~' ~~

right, that is. they have magnitude values already in that paper which I obviously didn't go
[ sic], I went through too fast to see."
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provided results of less than 50 bars (R.Tr. 556-7). And Mr. Jackson

~~
offered his observation that the rocks in New England are heavily jointed
and cracked and, thus, would more likely produce small fault areas and
carthquakes (R.Tr. 562-3). Although Mr. Jackson admitted his observa-
tions were made near the surface,'and not at the depth of 10 km or so at

' i'~ which fault ruptures might occur (id.), he noted that geologists would
generally expect to find uniformity in depth of rock structure (R.Tr. 565).
In any event, Mr. Jackson believed that his observation on rock structure
in New England was supported by the finding of low stress drops for
earthquakes measured in the region (R.Tr. 587-8).

Regarding the possibility of an upper bound of earthquakes, Mr. Holt
cited another intraplate region, England and Scotland, where, in a thou-
sand years of data, the largest earthquake intensity measured has been
Intensity VII. (R.Tr. 401). He went on to state that there was no
geological evidence of large earthquakes in the New England area, such as
capable faults. This is in marked contrast to the Mississippi Valley (New
Madrid) region, where numerous signs of early intense earthquakes are to
be found. (Holt, fol. R.Tr. 349, at pp. 4-5, Appendix 3)."

4. The extrapolation of the relationship between earthquake fre-
quency and intensity to earthquake intensities greater than any
hiatorically recorded in the area under consideration.

On the basis of his assumptions that there is a " linear" relationship
between the frequency of earthquake occurrence and intensity, and that
the slope of the line representing this relationship is constant throughout
the eastern United States, Dr. Chinnery asserted that the relationship can
be linearly extrapolated to predict the frequency of occurrence of earth-
quakes larger than tho e historically recorded (Direct Testimony, p.12).
For New England, he expressed the opinion that the linear relationship
indicated by his data could be extended on a conservative basis to at least

( intensity X. Id. at p.13. The single articulated basis for this opinion was
that five out of 10 seismologists had suggested that the largest earthquake
to be expected in the Cape Ann area of Massachusetts (which is in the
Boston-New Hampshire zone as described by him) might possibly be as
high as Intensity X. Id. at pp.12-13. In Exhibit 2 to his Direct Testimony,
Dr. Chinnery maintained that, in the higher seismic areas of Charleston
(Southeastern United States) and New Madrid (Mississippi Valley), the
extrapolation would be valid to Intensities IX and X, respectively.
(Chinnery Exh. 2, p. 771).

.->%

H There is no residual evidence of past earthquakes in the Charleston. South Carolina region.
due (at least in part) to the deep overburden found there (R.Tr. 406).

,

a
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- On this matter, as well, staff and applicant witnesses took issue with Dr.

'

Chinnery's thesis (see e.g., Reiter, fol. R.Tr. 493, at pp. 8-9; liolt, fol.
R.Tr. 349, at pp. 2 3). That disagreement centered upon his limited use of
the available data. Dr. Chinnery had relied on the data given in Smith's

4- Catalogue of Earthquakes, ev::n though he admitted that much of the
catalogue data was questionable'(Direct Testimony, at pp. 4, 7; Rebuttal
Testimony, at p.14). Further, he had not investigated the accuracy of the ,

Smith data that he had employ d nor had he taken into account the
re-evaluation in other studies of some of the seismic events he had utilized
(R.Tr. 53-55; 128-133).

With respect to the linear extrapolation of the Afodified hiercalli scale
beyond Intensity VIII, Dr. Reiter emphasized that:

While Intensity VII earthquakes have occurred in many parts of
the Central and Eastern U.S., Intensity VIII carthquakes have
occurred in much fewer locations. Intensity IX or greater events
have only occurred at four locations in eastern North America, the
New Aladrid Niissouri Zone, Charleston South Carolina, La hial-
baie, Quebec and the Grand Banks off of Newfoundland.

Reiter, fol. R.Tr. 493, at p. 8.
In the same vein, the frequency-intensity curves to which he alluded in

his testimony (see pp. 431-32, mpra) persuaded hir. Ilolt that "the curve
in the historical time period is not linear at the high intensity end" (1101t,
fol. R.Tr. 349, at p. 3).

B. Analysis of the etidence

1. An evaluation of the evidence adduced respecting Dr. Chin-
nery's probabilistic hypothesis requires some understanding of
the two recognized bases for measuring the size of an carth-
quake - magnitude and intensity.

Defm' ing earthquake size in terms of magnitude is a rela-a.
tively recent development, the concept having originated in
1931 in Japan and then further developed for California
carthquakes by Charles Richter in 1935." hiagnitude is
determined by instrumental measurements and is under-

'
stood to be

the logarithm to base ten of the maximum seismic wave am-
plitude (in thousandths of a millimeter) recorded on a standard
seismograph at a distance of 100 kilometers from the earthquake
epicenter."

M'
,

I

" Bolt. Earthquakes - A Pnmer (1978). at |04.
> lhidg
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. . - Thus, each additional urit of magnitude as represented on the scale !
'

devised by Dr. Richter (and named after him) reflects a ten-fold increase
,

in the amplitude of the earthquake waves."
Although the original Richter Magnitude scale was essentially a local

one with application to Southern California earthquakes alone, this mea-_
surement method is now employed worldwide with the aid of various types
of seismographs."

b. In contrast, earthquake intensity - as now reflected on !
the Modified Mercalli scale - is not instrumentally mea-
sured. Indeed, the intensity concept originated long before

,

instruments had been devised for the measurement of earth
movement; i.e., at a time when the size of an earthquake
could be assessed only in terms of its observed effects.
Measurements in intensity terms thus have a markedly
subjective element; this becomes clear from the generally
accepted standards utilized in determining the value on the
Modified Mercalli scale which should be assigned to the
earthquake." It is also apparent from those standards that,
although the steps in the scale from I to Xil represent
progressively larger earth motion, no basis exists for an
assumption that the increase from step to step either is
uniform or follows any particular mode of variation.

2. In short, the Modified Mercalli scale uses the effects on man
and man-made structures to give a word picture of the size of
the earthquake causing those effects. It provides a useful means [
for determining the characteristics of the magnitude of seismic
events for which no instrumental data are available. Nonethe-
less, the scale must be used with caution, for the ground motion

" Ibid.
" Ibid.
" As dewribed in Richter. Elementary Scismology (1958), at 136-38:

1. Not felt. Marginal and long-period effects of large earthquakes.
II. I' cit by persons at rest, on upper floors, or favorably placed.

til I' cit indoors. llanging objects suing. Vibration like passing light trucks. Duration
estimated. May not be recognited as an carthquake.

IV. lianging objects swing. Vibration like passing of heavy trucks; or sensation of a jolt
,, __ like a heavy ball striking the walls. Standing motor cars rock. Windows, dishes.

! doors rattle. Glasses clink. Crockery clashes. In the upper range of IV mooden malls
i and frame creak.

(CONTINUED)

.
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' and damage associated with any given earthquake may vary

greatly depending upon local conditions (e.g., whether the situs
of the earthquake has a rock or, instead, a soil foundation),"

When questioned by us respecting the basis for his assumptions that the
Modified Mercalli scale is consistently uniform throughout its range, Dr.~~

V. Felt outdoors; direction estimated. Sleepers wakened. Liquids disturbed, some
spilled. Small unstable objects displaced or upset. Doors swing, close, open. Shutters,
pictures move. Pendulum clocks stop, start, change rate.

VI. Felt by all. Many frightened and run outdoors. Persons walk unsteadily. Windows,
dishes, glassware broken. Knickknacks, books, etc., off shelves. Pictures off walls,
Furniture moved or overturned. Weak plaster and masonry D cracked. Small bells
ring (church, schooi). Trees, bushes shaken (visibly, or heara to rustic-CFR).

VII. Difficult to stand. Noticed by drivers of motor cars. Hanging objects quiver.
Furniture broken. Damage to masonry D, including cracks. Weak chimneys broken
at roof line. Fall of plaster, loose bricks, stones, tiles, cornices (also unbraced
parapets and architectural ornaments-CFR). Some cracks in masonry C. Waves on
ponds; water turbid with mud. Small slides and caving in along sand or gravel
banks. Large bells ring. Concrete irrigation ditches damaged.

Vill. Steering of motor cars affected. Damage to masonry C; partial collapse. Some
damage to masonry B; none to masonry A. Fall of stucco and some masonry walls.
Twisting, fall of chimneys, factory stacks, monuments, towers, elevated tanks. Frame
houses moved on foundations if not bolted down; loose panel wah thrown out.
Decayed piling broken off. Branches broken from trees. Changes in flow or

temperature of springs and wells. Cracks in wet ground and on steep slopes
IX. General panic. Masonry D destroyed; masonry C heavily damaged, sometime with

complete collapse; masonry B seriously damaged. (General damage to
foundations-CFR.) Frame structures, if not bolted, shifted off foundations. Frames
racked. Serious damage to reservoirs. Underground pipes broken. Conspicuous
cracks in grourd. In alluviated areas sand and mud ejected, carthquake fountains,
sand craters.

X. Most masonry and frame structures dc<troyed with their foundations. Some
well. built wooden structures and bridges destroyed. Serious damage to dams, dikes,
embankments. Large landslides. Water thrown on banks of canals, rivers, lakes, etc.
Sand and mud shifted horizontally on beaches and flat land. Rails bent slightly.

XI. Rails bent greatly. Underground pipelines completely out of service.
Xil. Damage nearly total. Large rock masses displaced. Lines of sight and level distorted.

Objects thrown into the air.
Masonary A. Good workmanship, mortar, and design; reinforced, especially lat-
erally, and bound together by using steel, concrete, etc.; designed to resist lateral
forces.
Masonary B. Good workmanship and mortar; reinforced, but not designed in detail
to resist lateral forces.
Masonary C. Ordinary workmanship and mortar; no extreme weaknesses like failing
to tie in at corners, but neither reinforced nor designed against horizontal forces.
Masonary D. Weak materials, such as adobe; poor mortar; low standards of
workmanship, weak horizontally.~~

"In his prepared testimony at p. I and p. 4, Mr. Holt discussed this point and, in Appendix
I to that testimony, provided numerous illustrative examples. See also Bolt, supra fn. 35, at
101 102, for the observation tl at landslides, which are used as an indication of Intensity X
carthquakes, can be caused by very slight seismic activity, depending on the terrain.
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Chinnery acknowledged tha: " scientifically it [ intensity] is very hard to use
and to define." He further stated in his 1973 paper (Chinnery Exh.1) that

there's a plot of some data of magnitude against intensity and
I'm not saying it proves very much.

There is clearly a lot of scatter there nevertheless * * * Now,
that * * * diagram in my '73 paper goes up to Intensity VIII.-

Whether the intensity scale continues to be linear beyond that I
agree is a problem.

R.Tr.223.
Apart from his use of the intensity scale levels as if they reflected true

numerical quantities, which they manifestly do not. Dr. Chinnery's ap-
proach is replete with questionable scientific methodology. We have al-
ready noted his arbitrary selection of time periods when comparing various
geologic areas of the United States. See pp. 429-32, supra. A yet more
troublesome problem stems from Dr. Chinnery's selection of the four
regions to be studied for the purposes of his analysis - a choice which
necessarily has a decided bearing upon the reliability of his results and
their usefulness in assigning earthquake risk.

Two of those selected regions are relatively large in area: Southeastern
2 2United States (307,000 km ) and Mississippi Valley (250,000 km ).''

Within those regions, there are much smaller areas of very high seismicity
- Charleston and New Madrid, respectively - which have contributed a
sarge percentage of the seismic events which have taken place in the
region.*2 Yet, in plotting his frequency-intensity curves for those regions, he
used data from the entire region. See p. 429, supra. As we have seen, '

however, there is uncontroverted eviderice that, at least in South Carolina,
the slope of the curve is significantly influenced by whether the data
employed are from a region of high, or instead low, seismicity. See pp.
432-33 supra.

The two other selected regions are considerably smaller in overall area:
2Southern New England (100,000 km ) and Boston-New Hampshire

(27,000 ' m ).'' Mere importantly, a much greater percentage of those2

regions are seismically active. This is especially true of the Boston-New
Hampshire region which is entirely encompassed within the Southern New
England region and, as its boundaries were arbitrarily drawn by Dr.
Chinnery, is very irregular in shape and appears to include the principle
seismic areas in eastern Massachusetts and the southern portion of New
Hampshire. It might be noted that Dr. Chinnery acknowledged that he
had selected that region because it had "somewhat more seismicity than

'' Chinner> Exh. 2, at pp. 758,760.'"**
42 R.Tr. 279. Holt, fol. R.Tr. 349. Fig. SA; Chinnery Exh. 2 at pp. 759. 761.
'' Chinner) Enh. 2 at p. 761.

!
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~ . the rest of New Engl-nd" (R.Tr. 278). It thus would appear that, in

making that selection, he employed different criteria than that which
undergirded his choice of the other three regions. In these circumstances, it
is of little, if any, significance that Dr. Chinnery's frequency intensity
curves for the four regions have similar slopes.

__

Moreover, as earlier noted (p.435, supra), in using the paper by Liu
and Kanamori to support his belief that there is no limit on the intensities
of mid-plate ear:hquakes, Dr. Chinnery disregarded the earthquake mag-
nitudes found by the authors and instead substituted much higher values of
his own. Still further, his claim that the New England area is geologically
and seismologically similar to the five mid-plate areas studied by Liu and
Kanamori is without foundation (R.Tr.145). In this connection, it is
noteworthy that Dr. Chinnery conceded that he had made no analysis
himself of relevant seismic records nor had he calculated stress drops for
any New England carthquakes (R.Tr.171); that the only stress measure-
ments he knew of were taken in drill holes at depths of no more than 2000
feet (R.Tr.199); and that, because he had not personally kept up with the
record of intensities of recent New England earthquakes, he did not know
if they indicated small area, high stress events (R.Tr. 201-202). Nor had
he examined the spectra obtained from New England earthquakes to see
how they compared with earthquake spectra in other areas (R.Tr.
202-203)." These admissions obtain yet greater significance when taken in
conjunction with the statement made by him in response to questions by
the Licensing Board concerning the possibility that the New England
earthquakes might not show surface faulting because their focus might be
deeper than that of California carthquakes:

No. As I said, I personally suspect that it's because they are
smaller. The stresses which are built up in an area like New

" In this connection, as earlier noted (fn. 25 supra) Dr. Chinnery now accepts the recent
reevaluation which reduced the number of Intensity Vil events which have occurred in the
Boston New Hampshire region from three to one (an 1817 carthquake has been downgraded
from Vil to VI and two Intensity Vil events which took place a few days apart in December
1940 near Ossipee, New Hampshire are now treated as having been a single carthquake and
its aftershock). Nesertheless, as also noted, Dr. Chinnery expressed the view that this
reduction does not affect the slope of his line for this region, which had been founded on t.
Vil data point which assumed three events of that intensity.

We think otherwise. The computation of the Vil data point on the basis of a single cient,
instead of three events, produces a value of Log Ne equal 10-2.2 rather than-l.72 and that
salue lies well below Dr. Chinnery's proposed linear curve (see Chinnery Exh. 2, Fig. 7, at p.i

765). \foreoser, the treatment of the Ossipee events as a single intensity Vil carthquake
( R.Tr. 139, 272) requires a reduction in the cumulative number of esents included in the

' ' , Intensities VI and V data points (which encompass all events of that or greater intensity).
Using the corrected data, all of the points beyond Intensity V plotted on Dr. Chinnery's
Boston New Hampshire graph (Fig 7) fall below his straight line and the apparent slope of

' the plotted data is no longer consistent with his linear projection.

i
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England are almost certainly much higher than the stresses which
are built up in California. And it's like a very small, very intent

~

bomb, if you like. We can contain a let of energy within a small
space in an environment like New England. This is not possible in
California; earthquakes are very much larger, it's not surprising

:- that they very nearly always penetrate the surface in California.
Tr. 4048-49.

Even were there not these infirmities in Dr. Chinnery's methodology, it
still would not provide a basis for determining the SSE for the Seabrook
site. As plotted by Dr. Chinnery, the magnitude of the frequency vs.
intensity curve (i.e., the position of the line relative to the vertical axis) is
dependent upon the total number of events in the particular region provid-
ing the data base, without regard to the area of that region. As reflected
by the curves found in Figure 1, supra, p. 430, one consequence is that the
number of events of a given intensity to be expected per year in the
Mississippi Valley and Southeastern United States regions would exceed
(by a factor of approximately 10) those in the Boston-New flampshire
region.

Nonetheless, upon our inquiry Dr. Chinnery stated that he was not
prepared to assign a factor of-10 greater seismic risk to a hypothetical
nuclear power plant site in western Alabama (within the Southeasteri.
United States region) than he would assign to a specific site within the
Boston-New flampshire region (R.Tr. 280-285). lie explained that in
order to equate the areal seismic risk with that existing at a certain site
within the area, one would have to make a subjective assessment of the
areal data and be informed as to the particular characteristics of that site
(R.Tr. 286-88). Accordingly, Dr. Chinnery explicitly acknowledged that
his methodology could only be employed to determine the seismic risk in
the region in which the Seabrook site is located and that his testimony
therefore did not address the probability of earthquake intensity at the site
itself (R.Tr. 288-89). In these circumstances, there is little basis for the

|
Coalition's claim (at p. 33 of its proposed findings of fact) that the areal
earthquake probability which Dr. Chinnery had computed for the Boston-
New flampshire region perforce must be applied to the Seabrook site.

In sum, we are compelled to conclude that Dr. Chinnery's methodology
has not been shown to be a credible means of predicting the intensity of
seismic motion at a particular site. Leaving aside the just discussed

| admitted limitations affecting its usefulness, we have seen that, had he
'

employed relatively uniform criteria in the selection of regions and time
periods for the purposes of his probabilistic analysis, the results would have
been materially different from those which he presented and would have.._

refuted his postulated linear frequency-intensity relationship. Once again,

et fd:$
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his thesis that the Seabrook facility should be designed to withstand an
carthquake of an intensity greator than any historically recorded earth-
quake in the New England region rests entirely upon his assertion of such
a linear relationship.''

. ~ . . .

Ill.

We now turn to the second question before us: whether the staff's
methodology for correlating vibratory ground motion (acceleration) with
the safe shutdown earthquake is consistent with the requirements of Ap-
pendix A to 10 CFR Part 100. See p. 426, supra. By a divided vote, we
had given an affirmative response to that question in ALAB-422, supra. In
calling upon us to consider it further on the remand, the Commission did
not discuss the analysis whicli led to that response. Rather,it simply stated
that "more evidence" should be taken on the question and that, "!ijn
particular, the parties should provide a discussion of the relation between
the mean of the maximum ground accelerations and the maximum effec-
tive ground acceleration " CLI 80-33, supra,12 NRC at 298.

In the circumstances, it may reasonably be presumed that the concern
which prompted the Commission's remand on the acceleration issue had its
roots in Mr. Farrar's view, in dissent from the majority conclusion in

d' Contrary to the Coahtion's claim in its proposed findings, we find nothing ia the record to
indicate that Dr. Chinnerfs methodology has received peer acceptance. More particularly, we
do not agree that Dr. Trifunac's testimony endorsed Dr. Chinnery's proposed knear projection
as a means of forecasting recurrence rates of earthquakes higher than those historically
recorded. See R.Tr. 750-52.

Nor can we adopt the Coalition's proposed finding that certain testimony of Mr. Ilolt
establishes thit Intensity Xil should be assigned to the Scabrook SSE. In this tenimon), Mr.
lloit referred to an apparent correlation between earthquakes which occurred off of Cape
Ann. Mawachusetts in 1727 and 1755 and the esistence in that area of an intrusise (pluton)
with northeasterly trending incapable faults. (R.Tr. 381 92; 425-28). lie also took note of the
similar coincidence of an intrusive and a fault in the New Madrid area, where seismic events
possibly as high as Intensity Xll occurred in 181112 (R.Tr. 403-04). Leaving aside the fact
that the licit theory respecting the significance of intrusives is not accepted by the United
States Geological Sursey (R.Tr. 430, 552-553) - or, insofar as we are aware, by any other
authorities , it does not point to the conclusion which the Coalition would draw from it.
This is becauw Mr. 61o1: (1) additionally alluded to a significant seismological difference
between the Cape Ann and New Madrid areas (R.Tr. 405); and (2) expressed the opinion
that the coincidence of an intrusive and a fault in the Cape Ann area would not occasion an
carthquake greater than magnitude 6 (which represents an intensity of apnroximately Vill)
(R.Tr. 388 89). In this connection, it should be noted that the Cape Ann earthquakes hase
neser been thought to hase exceeded Intensity Vill and that at least the 1755 one is noww_ regarded in many quarters as of Intensity Vll. See ALAB-422, supra. 6 NRC at $7,62.
f urther Coalition counsel did not endeavor to cross-examine Mr.1101 respecting his stated
belief that. his intrusive theory notwithstanding. the maximum earthquake to be expected in
the Cape Ann area is an Intensity Vill.

,
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O
ALAB-422, that the staff's approach to the correlation of earthquake

'' ~ ' intensity and acceleration levels does not comport with Appendix A. See
ALAB 561, supra,10 NRC at 431. On that premise, to place the evidence
adduced on remand in its proper context, we start with a review of what

"

was said in ALAB-422 and ALAB-561 on the subject based upon the
- content of the record which had been developed before the Licensing

Boa rd.

A. As seen from those decisions, the witnesses testifying below on the
intensity-acceleration correlation did not disagree respecting the arithmetic
mean value of the acceleration peaks which would be associated with an
Intensity Vill carthquake." Employing the same basic data (much of
which had been collected by Dr. Trifunac himself), the witnesses all
expressed the opinion that that value was not in excess of 0.25g. ALAB-
422,6 NRC at 62.

The controversy centered instead upon whether a 0.25g mean value
should be used in the design of the Seabrook facility. As summarized in
ALAB-422, id. at 62-63:

Dr. Trifunac pointed out that there is a wide variation in the
value of the acceleration peaks included in the calculation of the
mean. He noted that the standard deviation was approximately 50
percent of the mean value. He therefore suggested that the
" reasonable upper bound" for the design horizontal acceleration
should be the mean value plus one standard deviation, or approxi-
mately 0.4g. (NECNP Exh. 8, p. 3).

The other witnesses uniformly expressed the contrary view that
0.25g was an acceptable design value for the Seabrook facility. Dr.
Newmark testified without contradiction that the highest accelera-
tion peaks are associated with the highest frequency ground waves.
These high frequency waves would be fully recorded by the rela-
tively small aoj compact seismographs, but yet would have no
significant effect on the large massive structures of a nuclear
facility (Newmark Dir. Test., fol. Tr. 2813, p. 7). Thus, included
in the mean of the acceleration peaks are a number of high
frequency peaks which can be discounted insofar as this facility is
concerned.

Our analysis of these divergent opinions culminated in an affirmance of
the Licensing Board's acceptance of the 0.25g value. Several factors
prompted that result.

First we read Section VI(a) of Appendix A as requiring the employ-
ment for design purposes of the effective " maximum vibratory acceleration

. ..

" As the term has uniformly been used in this proceeding, "mean* refers to the arithmetic
mean or average of the salues under consideration.

| %
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at the elevations of the foundations of the nuclear power plant." On this
interpretation, we saw no regulatory bar to the exclusion from consider-
ation of high frequency waves which would have no discernible impact
upon the facility (i.e., were not " effective"- which in turn would make
resort to the mean of the peak accelerations sufficiently conservative. Id. at

_,

63.
Second, we referred to a table supplied by Dr. Trifunac in conjunction

with his testimony below, which provided data for peak accelerations as a
function of intensity in the western United States.'' That table reflected a
mean horizontal peak acceleration for an Intensity Vill carthquake of
approximately 0.167g with a standard deviation of slightly more than
0.08g - i.e. a combined value of almost precisely 0.25g. These data thus
lent support for the 0.25g design value consistent with Dr. Trifunac's view
that, because it serves to compensate for the fact that the maximum peak
acceleration exceeds the mean, a standard deviation should be added to the

latter Id. at 63-64..

In this connection, we took note of the reason assigned by Dr. Trifunac
for adopting a mean value of 0.25g rather than 0.167g: that peak
accelerations at hard rock sites (such as Seabrook) are considerably
greater than those at alluvium sites.'' As we saw it, however, that explana-
tion was countered by the additional consideration that the record further
disclosed that the increased peak accelerations at hard rock sites are
occasioned by high frequency ground waves which do not affect heavy
concrete structures. Id. at 64.

For his part, both in his brief dissent to ALAB-422 and in the later
elaboration of his views in ALAB-561, Mr. Farrar agreed that Appendix A
is concerned with the greatest " effective" vibratory acceleration which
might result from the occurrence of an earthquake of the predicted
intensity. 6 NRC at 113; 10 NRC at 431-32. He also acknowledged that
"the evidence seemingly left no room for doubt that the extremely high
frequency waves which can cause the highest accelerations are of such

;

|
short duration and low energy that they will have no real consequences".
10 NRC at 432. Nonetheless, in his judgment, the utilization of the mean

j
of the peak accelerations was forbidden by Appendix A. Pointing to thei

| fact that the record disclosed that the peak acceleration values being
averaged differ from each other by as much as a factor of ten, he
expressed the view that "the average of all of them has no demonstrable;

| >

The table now appears as Table 3 in Trifunac and Brady On the Correlation of Seismic47

Intensity Scales With the Peaks of Resorded Strong Ground Motion. 65 Bull. of the
N+ Seismological Society of America 139. 146 (1975). This article is discussed further. infra, p.

446.
''The data in his table had been derived from accelerations associated with varying geological
conditions.

, .
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relationship to the maximum effective acceleration that occurred during
the one earthquake where damaging accelerations were the highest". Id. at
434.

For this reason, Mr. Farrar rejected not only the majority's acceptance
e of the approach of the applicants and staff, but also that of the intervenor

Coalition. (On the latter score, he opined that "talang the 'mean of the
peaks plus one standard deviation * * * * suffers (although to a lesser
extent) from the same defective rationale as does use of the mean itsell'.
Ibid). Rather, what he thought to be required was a different kind of
analysis, said to have received our approval in Consolidated Edison Co.
(Indian Point Station, Units 1,2 and 3), ALAB-436,6 NRC 547,584-85
(1977). Specifically, he would have called for an evaluation of the fre-
quency spectrum as.cociated with individual peak accelerations on seismo-
grams for the purpose of obtaining "the highest magnitude associated with
the frequencies in the damaging range. The magnitude thus determined
would serve as the value representative of the particular intensity in
question; in other words, it would be correlated with the intensity scale in
the same manner that the 'mean of the peaks' currently is".10 NRC at
436-h, fn.12.

The majority's rejoinder to this thesis was that there are insufficient
available base data applicable to the New England region to permit its
adoption. In this connection, it noted that only one New England earth-
quake (the 1755 Cape Ann event) is generally acknowledged to have been
possibly of intensity Vill. Id. at 436-g, 436-h. Further, the majority
reiterated its belief that the methodology of the staff and applicant is iot
proscribed by Appendix A and that the addition of the error factor
(standard deviation) advocated by the Coalition was unwarranted. Id. at
436-h.

B. Against this background, we proceed to the additional evidence
adduced on the remand on the question whether the staff's methodology
for correlating vibratory ground motion with the safe shutdown earthquake
comports with Appendix A requirements. On this issue, as on the intensity
question, the staff presented the testimony of a panel of witnesses consist- |

ing of Messrs. Knight and Jackson and Dr. Reiter. Dr. Trifunac testified I

as a Board witness.''
In essence, the staff witnesses elaborated upon the description of staff,

| procedures which had been provided the Licensing Board several years ago
(i.e. there does not appear to have been a significant alteration in those

,

procedures during the intervening period)." Once the safe shutdown earth- |

l

''The applicants' witness on the intensity question (Mr. Holt) did not appear as a witness on |
the acceleration issue although some of his prepared testimony touched upon that issue.

[ "In part, these procedures are outlined in Regulatory Guide 1.60 (Revision 1. December '

'

1973), entitled " Design Response Spectra for Seismic Design of Nuclear Power Plants.*
. Au m
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quake for the particular reactor site has been ascertained (in this instance
a seismic event of Intensity Vill), the next step is the determination of the
peak acceleration which is associated with that earthquake.

For this purpose, the staff now utilizes a relationship between intensity
_, _

and peak accelerations which had been suggested by Trifunac and Brady
in an article published in 1975." In that article, the authors had employed
the largest data base then available with regard to carthquakes in the
western United States to calculate the mean value of peak acceleration in
each intensity class. They then drew a straight line to indicate a trend for
the calculated means of the acceleration values." Although not expressly
stated in the article, Figure 3 and Table I therein" reflect that the trend
line would indicate a peak acceleration value of 0.25g for Intensity Vill.
As prev ~iously noted, however, the recorded data indicated that the actual'

mean of the peak accelerations for that ilte$ny level was 0.167g, with a
standard deviation of approximately 0.08g. See p. 444, supra; see
also R.Tr. 645, 649. This discrepancy may explain the admonition in the
article that "these average trends [should not) be used to derive the
expected peak values of ground motion in terms of Modified Mercalli
intensities." Rather, according to Drs. Trifunac and Brady 'if a result of
this type is desired, we do recommend that [all available data on ground
acceleration, velocity and displacement] be considered and that the peak
values be selected on the basis of a pre-defined degree of conservatism.'"

Having selected a peak acceleration for the SSE on the basis of the
trend line of Trifunac and Brady (despite the authors' admonition not to
do so), the third step in the staff methodology i. the selection of a response
spectrum." This spectrum determines the bel of response to ground
motion that is to be expected over the entire range of frequencies. For
Seabrook, the shape of the response spectrum used was that of the
standard spectrum of Regulatory Guide 1.60, supra (n. 50. As described

" See in. 47, supra. The entire content of the article was before the Licensing Board as an

appendix to his testimony (introduced into esidence as NECNP Exhibit 8 at Tr. 3101).,

I S Trifunac and Brady, supra fn. 47, at 147'

" 1d at 143.
" Id.at149.
" A response spectrum is the result of an analytical procedure whereby a number of
one-degree-of-freedom harmonic oscillators, each having the same degree of damping but with
different natural frequencies, are dnven by the time-dependent motion charactenstic of a real
or postulated seismic event. For a particular event and degree of damping there will be a

response which varies for oscillators of the different frequencies Thetime dependent
maximum values of the response of the oscillators in terms of acceleration, velocity and
displacement, may be plotted as a function of the frequency of the oscillators being excited.
Such a plot can be pnxiuced for any one of the three parameters taken individually. Because7 of the relation hip among acceleration, velocity and displacement under harmonic motion, a#

tripartite plot showing the maximum responses in acceleration, velocity and displacement as a
function of oscillator frequency may also be prepared (see e g.. Regulatory Guide 1.60, supra
(n. 50, Figure 1). Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant. Units I
and 2). ALAB-644,13 NRC 903,924 fn. 40 (1981).

'
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by Dr. Reiter, that spectrum "is essentially the mean plus one sigma

- spectral shape derived after normalizing a series of earthquake records to
the same peak acceleration or high frequency response." Reiter, fol. Tr.
493, at p.18. The very high frequency (at least 30 cycles per second), or
anchor point, of the spectrum was set by the staff to be equivalent to the
peak acceleration that had been selected for the Seabrook SSE (i.e. 0.25g-

for Intensity Vill).
In summary, as applied at Seabrook, the staff's methodology progressed

from characterization of a safe shutdown earthquake for the site, through
the selection of a peak acceleration for that earthquake, to the formulation
of a response spectrum - the latter being a device which is intended to
establish, at every frequency, the maximum level of response to ground
motion representative of the SSE.

What we are called upon to decide, then, is whether this approach
comports with the Appendix A requirement that the seismic design of a
nuclear power facility take account of the maximum effective vibratory
acceleration which might accompany the determined SSE for that facility
(as seen from the background statement, pp. 442 45, supra, there is no
present disagreement that the Appendix is concerred solely with ground
motion which might have an impact on the facility's safety-related struc-
tures and components)."

As we see it, resolution of that issue necessitates going beyond the
foreshortentd statement posed to us by the Commission of "the relation
between the mean of the maximum ground accelerations and the maxi-
mum effective ground acceleration" (see p. 442, supra). For the selection

" At this juncture, it may be helpful to recite the two pertinent portions of Appendix A.

V. SEISMIC AND GEOLOGICAL DESIGN BASES

(a) Determination Design Basisfor Vibratory Ground Motion.

(t) Determination of Safe Shutdown Earthquake.
. . ...

(iv) The carthquake producing the maximum vibratory acceleration at the ,

site, as determined from paragraph (a)(I)(i) through (iii) of this section
shall be designated the Safe Shutdown Earthquake for vibratory ground
motion, except as noted in paragraph (a)(1)(v) of this section. The

- characteristics of the Safe Shutdown Earthquake shall be derived from
more than one earthquake determined from paragraph (a)(1)(i) through
(iii) of this section, where necessary to assure that the maximum vibra-

! tory acceleration at the site throughout the frequency range of interest is
| included. * * *

VI. APPLICATION TO ENGINEERING DESIGN

(a) Vibratory ground motion-(l) Safe Shutdown Earthquake. The vibratory ground
motion produced by the Safe Shutdown Earthquake shall be defin-d by response.m.

'

spectra corrsponding to the maximum vibratory accelerations at the elevations of
the foundations of the nuclear power plant structures determine [ sic] pursuant to
paragraph (a)(1) of Section V. * * *

'
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~w of a peak acceleration is but a step along the way. The staffs ultimate
representation of the SSE is the response spectrum, which perforce encom-
passes a measure of the motion of the SSE at all frequencies. The peak
acceleration value is employed simply to anchor that spectrum, and should

-w be viewed in Qat context. (See Jackson, fol. R.Tr. 493, at p.10; Reiter,
fol. R.Tr. 493, at p.18). In this regard, the selection of a peak accelera-
tion and the use of it to determine the anchor point of a standard spectrum i

is but one of many ways to arrive at a response spectrum characteristic of
the SSE (Reiter, at p.19; R.Tr. 635)."

Thus, in the last analysis, the acceptability of the staffs methodology in
terms of Appendix A hinges upon whether that methodology does, in fact,
produce a response spectrum at Seabrook which properly reflects the
maximum vibratory acceleration, throughout the frequency range of inter-
est, for the intensity Vill event which has been selected for the SSE.

The staff witnesses testified that they used the Trifunac and Brady
relationship between acceleration and intensity to select an anchor point
acceleration because the combination of that anchor point acceleration and
the Regulatory Guide 1.60 spectrum shape provides a conservative result
(that is, it exceeds, by about one standard deviation, the spectrum that
actually would be expected should the SSE be experienced at the site).
Jackson, fol. R.Tr. 493, at pp.14-15; R.Tr. 705-708. As a demonstration
that this is so, they presented a comparison of the Seabrook response
spectrum with several response spectra representative of Intensity Vill
(Reiter, fol. R.Tr. 493, at pp.15, 23-25, Figures 1,2 & 3). The Seabrook
spectra exceeded these spectra, and exceeded the mean plus one standard
deviation (i.e., one sigma) spectra where that was displayed. The testimony
of applicants' witness Holt also demonstrated that the Seabrook spectrum
exceeds the "one plus sigma" spectrum determined from a worldwide set of
strong motion records for a range of epicentral Intensities, VII to XI, with '
a mean value IX (the Seabrook Intensity is Vill) (Holt, fol. R.Tr. 349, at
pp. 6-7, Figures 9,10, Table 1).

Finally, the Seabrook spectrum was subject to a .t of its conservatism
by the method favored by Dr. Trifunac." He used ..ababilistic methods tot
determine Uniform Risk Spectra-spectra for which there is a constant
probability that the plotted value will be exceeded in a 50 year period. To
obtain probabilistic estimates of the seismicity at the Seabrook site, Dr.
Trifunac used the projection of Dr. Chinnery (modified to yield events per

" Dr. Reiter noted that. were rnore data available. it would be preferable to have response
spectra obtained for the SSE directly. rather than going to the intermediary step of a peak

. . . .

acceleration. (Reiter fol. R.Tr. 493, at p.19).
S' Trifunac. fol. R.Tr. 729. at 8-9. Figs. 3 and 4.

.
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21000 km ), and a pessimistic version of that projection. For the former Dr.,

'

Trifunac computed that there would be less than a 5% chance of the
'

Seabrook spectrum being exceeded in 50 years, even if the maximum
carthquake intensity for the region was assumed to bc Xil." Using the_

pessimistic seismicity estimate, those probabilities were assessed at less
I than 5% and less than 30%, for assumed regional maximum Intensities of

Vill and Xil respectively.
From these results, Dr. Trifunac himself concluded that:

The above probabilistic calculations suggest that the proposed
SSE design spectra for Seabrook site (corresponding to 0.25g peak
acceleration) may be acceptable. However, before I can finalize
this conclusion, I would have to carry out additional and more

t

detailed calculations to find whether [his model of seismicity) is
indeed a "sufficiently pessimistic" representation of possible seis-
micity during the next 50 years.'*

On the basis of all of the foregoing evidence, it is reasonable to
conclude that the methodology ca. ployed by the staff at Seabrook, which
included using the appropriate mean peak acceleration of Trifunac and
Brady as the anchor point for a Regulatory Guide 1.60 spectrum, provides
an upper level, or maximum, characterization of the range of ground
motion to be expected in the event of an Intensity Vill event. This being
so, we are satisfied that the methodology does not offend Appendix A.

t

|

1 For the foregoing reasons, we reaffirm our determination in ALAB-422,
supra. that the Seabrook safe shutdown earthquake is of Intensity VIII
with an associated maximum vibratory ground motion of 0.25g.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the Appeal Board

|

" Dr. Trifunac agreed that an earthquake which resulted in motions which exceeded ti.e
design response spectrum at some frequency range would not necessarily lead to an accident.
R.Tr. 760. See also Reiter. fol. R.Tr. 493, at pp. 24-25.
** Trifunac. fol. R.Tr. 729, at p.10. Our review of Dr. Trifunac's method indicates ths.t it

'"
already contains certain conservatisms (ic.. is pessimistic). For example, figure I of his
current testimony indicates a mean value of peak acceleration for an Intensity Vlil event of
about 0.3g Table I of the Holt testimony (see p. 448, supra) gises the mean value of 13

t carthquakes in the intensity range Vil to XI as about 0.14g. and the mean plus one sigma
| value about 0.2g. See also, p. 446. supra.
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Cite as 15 NRC 450 (1982) ALAB-668
|
'

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

as A .
'

ATOMIC SAFETY AND LICENSING APPEAL PANEL

Administrative Judges:

Alan S. Rosenthal, Chairman
Dr. John H. Buck
Thomas S. Moore

!

in the Matter of Docket Nos. STN 50-488 I
STN 50-489
STN 50-490

DUKE POWER COMPANY
(Perkins Nuclear Station, ;

'

Units 1, 2 and 3) March 14,1982

in response to a motion filed by the applicant with both the Licensing ;

and Appeal Boards for (1) leave to withdraw without prejudice its applica-
tion for construction permits and (2) termination as moot of the still
ongoing proceeding on that application, the Appeal Board defers to the
Licensing Board to pass upon the motion in the first instance, and vacates ,

on the ground of mootness three partial initial decisions in this construction |
permit proceeding (LBP-78-25, 8 NRC 87 (1978); LBP-78-34, 8 NRC -

470 (1978); LBP-80-9,11 NRC 310 (1980)).

|

RULES OF PRACTICE: MOTIONS (WITilDRAWAL OF LICENSE
'

APPLICATION)

Where a motion for leave to withdraw a license application has been ,

filed with both an appeal and a licensing board, it is for the licensing ,

board, if portions of the proceeding remain before it, to pass upon the ;

motion in the first instance.

APPEARANCES
<- . -

Mr. Albert V. Carr, Jr., Charlotte, North Carolina, for the |

applicant, Duke Power Company.

.&.

450

|

,



-

Mr. William G. Pfefferkorn, Winston-Salem, North Carolina, for
the intervenors, Mary Apperson Davis and Yadkin River
Committee.

Mr. Sherwin E. Turk for the Nuclear Regulatory Commission
staff.

~~
MEMORANDUM AND ORDER

# On March 2,1982, the Duke Power Company filed identical motions
with the Licensing Board and this Board seeking (1) leave to withdraw

iP without prejudice its application. for permits to construct the Perkins
nuclear facility; and (2) a termination as moot of the still ongoing
proceeding on that application. The motion recites that Duke's Board of
Directors voted on February 23,1982 to withdraw the application.

The sought relief is not opposed by the NRC staff. For their part,
however, intervenors Mary Apperson Davis and Yadkin River Committee
insist that the termination of the proceeding should be with prejudice.
Additionally, they maintain that, irrespective of the basis of the termina-
tion, the applicant should "be required to pay all of the costs in this matter
including the reasonable attorney's fees and costs of the Intervenors''

As the staff correctly notes, it is for the Licensing Board, before whom
portions of this proceeding remain, to pass upon the motion in the first
instance. In doing so, it will have to address the claims made by the
intervenors in their response. With regard to the question whether the
termination of the proceeding should be with prejudice, the Board is to
apply the guidance provided by us in Philadelphia Electric Co. (Fulton
Generating Station, Units I and 2), ALAB-657,14 NRC 967 (1981), and
Puerto Rico Electric Power Authority (North Coast Nuclear Plant, Unit
I), ALAB-662,14 NRC 1125 (1981).2

Our own required action at this juncture is confined to three previously
rendered partial initial decisions which have not achieved finality: LBP-
78-25,8 NRC 87 (1978); LBP-78-34,8 NRC 470 (1978); and LBP-80-9,
1I NRC 310 (1980). Each of those decisions is hereby vacated on the
ground of mootness. See Boston Edison Co. (Pilgrim Nuclear Power

i
1
|

|
8 Response to Motion to Withdraw, dated March 11,1982, at p. I.
2

| in North Coast. we explicitly left open the question whether " conditioning withdrawal of an
application upon payment of the opposing parties' expenses might be within the Commission's
powers and otherwise appropriate where the expenses incurred were substantial and
intervenors developed information which cast doubt upon the merits of the application".14
NRC 1135. In. II. We likewise do not intimate any opinion on the question here, believing
that it should be first considered by the Board below.

|
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Station, Unit 1), ALAB 656,14 NRC 965, 966 (1981), and cases there
cited.'

It is so ORDERED.
_ . . _ _

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the Appeal Board

,

I

i
,

i
,

Although stripping the partial initial decisions of any precedential effect, this action does not3

similarly serve to vitiate the testimony and other evidence contained in the record on the issue
of the environmental effects associated with the release of radioactive radon gas (radon-222)
to the atmosphere as a result of the mining and milling of uranium for reactor fuel. We need
stress the point because that record provided a portion of the basis for our decision in
Philadelphia Electric Co. (Peach Bottom Atomic Power Station, Units 2 and 3), ALAB 640,
13 NRC 487 (1981). It may also be employed in connection with any future decisions in
Prach Bottom on the radon issue. See, in this connection, ALAB-654,14 NRC 632,634-35

(1981).
With regard to the now-vacated partial initial decision which dealt with the radon issuei

'

(LBP-78 25, supra), suffice it to say that none of the conclusions later reached by us in
ALAB-640 depended for its vitality upon any determination of the Licensing Board in that- %.

,, decision. Rather, as is clearly reflected therein. ALAB-640 represents the fmits of out own
independent analysis of the content of the Perkins record on radon reicases taken in

| conjunction with additional evidence which was adduced in Peach Bottom.

. . ..
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Cite as 15 NRC 453 (1982) ALAB-669

UNITED STATES,OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:
7

Alan S. Rosenthal, Chairman
Dr. John H. Buck
Christine N. Kohl_.s-_. m

in the Matter of Docket Nos. 50-369 OL
50-370 OL

DUKE POWER COMPANY
(William B. McGuire Nuclear

Station, Units 1 and 2) March 30,1982

Acting on an intervenor's appeal from two decisions of the Licensing
Board (LBP-79-13,9 NRC 489 (1979); LBP-81-13,13 NRC 652)), which
in combination authorized the issuance of operating licenses for the fa-
cility, the Appeal Board affirms those decisions to the extent consistent
with its opinion. The Appeal Board makes additional findings to those of
the Licensing Board and concludes that the facility's hydrogen mitigation
and control system can be operated without endangering the public health
and safety during the interim period in which the applicant and the
Commission continue to explore the adequacy of the system in place and
possible long term alternatives.

OPERATING LICENSING PROCEDURES: RESPONSIBILt d s' OF
LICENSING BOARDS AND
NRC STAFF

A Licensing Board's role in an operating license proceeding is limited to
resolving matters that are raised either by the parties or by the Board sua
sponte. All other matters that must be considered prior to the issuance of
the requested operating license are the responsibility of the Director of
Nuclear Reactor Regulation alone.10 CFR 2.760a; Consolidated Edison
Co. (l.idian Point, Units 1,2 & 3), ALAB-319,3 NRC 188,190 (1976).
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RULES OF PRACTICE: CIIALLENGE TO COMMISSION

REGULATIONS

Neither the standards set in the Commission's regulations pertaining to
hydrogen control (10 CFR 50.44) nor the assumptions upon which they~~

are based are subject to challenge in an adjudication unless the
Commission specifically authorizes it.10 CFR 2.758.

LICENSING BOARDS: RESPONSIBILITIES

in the NRC adjudicatory system, no less than in any other, the
directives of superior tribunals must be given effect whether or not the
subordinate tribunal agrees with them. Cf. South Carolina Electric and
Gas Co. (Virgil C. Summer Nuclear Station Unit I), ALAB-663,14
NRC 1140,1150 (1981). j

RULES OF PRACTICE: REOPENING OF AN EVIDENTIARY .

RECORD

lt is well-settled that, in order to obtain a reopening of an evidentiary
record, a party must establish, inter alia, the existence of newly discovered
evidence having a material bearing upon the proper result in the
proceeding. Kansas Gas and Electric Co. (Wolf Creek Generating Station,
Unit 1), ALAB-462,7 NRC 320,338 (1978), and cases cited.

APPEAL BOARDS: SCOPE OF REVIEW

An Appeal Board, iike other appellate tribunals, has no obligation to
rule on every discrete point adjudicated below, so long as it is able to
render a decision on other grounds that effectively dispose of the appeal.
See, e.g., Asphalt Roofing Manufacturers Association v. ICC, 567 F.2d
994,1002 (D.C. Cir.1977). See also Consumers Power Co. (Big Rock

|Point Nuclear Plant), ALAB-636,13 NRC 312, 329 fn. 32 (1981);
i flouston Lighting and Power Co. (Allens Creek Nuclear Generating
i

,

Station, Unit No.1), ALAB-625,13 NRC 13,14 (1981).

LICENSING BOARDS: RESOLUTION OF ISSUES
w. .

A licensing board has an ironclad obligation to explain its reasons for
finding that a witness' background is inadequate to meet the qualifications,

'

of an expert in particular technical areas. See e.g., Public Service Electric
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and Gas Co. (Hope Creek Generating Station. Units 1 and 2), ALAB-429,
6 NRC 229,237 (1977); Public Service Co. of New Hampshire (Seabrook
Station, Units I and 2), ALAB-422, 6 NRC 33, 41 (1977), affirmed,
CLI-78-1,7 NRC 1 (l978), affirmed sub nom. New England Coalition on

9 Nuclear Power v. NRC,582 F.2d 87 (1st Cir.1978).

LICENSING BOARDS: RESOLUTION OF ISSUES_ , , ,

Where the Licensing Board has not explained its reasons, the Appeal
Board may nonetheless avoid a remand if the path the Licensing Board
followed in ruling on a matter is sufficiently discernible on the record. See

'"
Bowman Transportation, Inc. v. . Arkansas-Best Freight System, Inc., 419
U.S. 281, 286 (1974).

EVIDENCE: EXPERT WITNESSES (QUALIFICATION)

in the absence of a Commission rule expressly stating the standard for
judging whether a prospective witness qualifies as an expert, the standard
incorporated in Federal Rule of Evidence 702 may be applied; that rule
allows a witness qualified by " knowledge, skill, experience, training, or
education" to testify "[i]f scientific, technical, or other specialized
knowledge will assist the trier of fact to understand the evidence or to
determine a fact in issue."

EVIDENCE: IIEARSAY (STANDARD FOR ADMISSIBILITY)

Hearsay evidence is generally admissible in NRC proceedings. Duke
Power Co. (Catawba Nuclear Station, Units I and 2), ALAB-355,4 NRC
397, 411-12 (1976). Thus, the question of whether evidence falls within an
exception to t!.. hearsay rule is beside the point in such proceedings.
Instead, the admissibility of evidence in NRC adjudication is governed by
10 CFR 2.743(c), which provides that "[o]nly relevant, material and
reliable evidence which is not unduly repetitious will be admitted."

EVIDENCE: SPONSORSIIIP BY EXPERT

Documents consisting of technical analyses, conclusions and opinions on
various aspects of the matter of hydrogen generation and control in nuclear,

{ power reactors are the type of evidence that calls for sponsorship by an
'

expert who can be examined on the reliability of the factual assertions and
soundness of the scientific opinions found in the documents. Cf Wisconsin
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Electric Power Co. (Point Beach Nuclear Plant. . Unit 2), ALAB-78, 5-

-

AEC 319, 332-33 (1972) (citing Dolcin v. FTC, 219 F.2d 742,748 (D.C.
Cir.1954), certiorari denied. 348 U.S. 981 (1955)). i

EVIDENCE REPORTS OF ADVISORY COMMITTEE ON REACTOR'' ,

SAFEGUARDS (ADMISSIBILITY) |

Reports of the Advisory Committee on Reactor Safeguards (ACRS)
cannot be admitted into evidence for the truth of the matter stated therein
because ACRS members are generally not subject to examination as
witnesses. ArAansas Power and Light Co. (Arkansas Nuclear One Unit 2),
ALAB-94,6 AEC 25,32 (1973).

RULES OF PRACTICD SUBPOENAS
:

A subpoena request must establish the " general relevance of the
testimony . . sought' to the issues involved.10 CFR 2.720(a).

RULES OF PRACTICE APPELLATE REVIEW

An appeal in a licensing proceeding can be decided only on the basis of
the Licensing Board record - not on the basis of unsubstantiated
references to developments purportedly occurring after the record was
closed. If changed circumstances or new evidence exists, a party may seek
to reopen the record. Cf. ICC v. Jersey City 322 U.S. 503, 514 (1944).
Exceptions to a licensing board's decision, taken without an offer of record
support, will be stricken.10 CFR 2.762(a), (e).

RULES OF PRACTICE EXCEITIONS

Claims of error that are Cthout substance or are inadequately briefed
will not be considered on appeal See Public Service Electric and Gas Co.
(Salem Nuclear Generating Station, Unit 1), ALAB-650,14 NRC 43,

*

49-50 (1981).

TECllNICAL ISSUES DISCUSSED:

Hydrogen generation from a LOCA;N
hydrogen combustion;
hydrogen control;

M
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emergency hydrogen control systems;
ice condenser containments;
containment pressure limits;
computer codes: MARCH, CLASIX.

APPEARANCES

i
~

Mr. J. Michael McGarry, III, Washington, D.C. (with whom'

Messrs. Malcolm H. Philips, Jr., Washington, D.C., and
William L. Porter and Albert V. Carr, Jr., Charlotte, North
Carolina, were on the brief), for Duke Power Company,~- applicant.

Mr. Jesse L. Riley, Charlotte, North Carolina (with whom Mr.
| Shelley Blum and Ms. Debby Allen, Charlotte, North Carolina,
I

| were on the brief) for Carolina Environmental Study Group,
intervenor.

Mr. Joseph F. Scinto (with whom Mr. Edward J. Ketchen, Jr., was
on the brief) for the Nuclear Regulatory Commission staff.

DECISION

Before us is the appeal of the intervenor Carolina Environmental Study
Group (CESG) from two decisions of the Licensing Board. In combination,
these decisions authorized the Director of Nuclear Reactor Regulation
(NRR) to issue full-term, full-power operating licenses for the facility.

In the first of these decisions, the Licensing Board determined all
matters in controversy in favor of the applicant. LBP-79-13, 9 NRC 489
(1979). It accordingly authorized the issuance of operating licenses for the
facility once the NRR Director made all of the other findings requisite to
such issuance.' For reasons not pertinent to this appeal, however, the
Licensing Board stayed the decision's effectiveness pending further order.2l

Consequently, in a June 21, 1979 unpublished order, the Appeal Panel
Chairman deferred the commencement of the time for the filing of excep-
tions until the issuance of the subsequent Board crder.

t

|
' Under the Commission's regime for operating Ecense proceedings, a Licensing Board's role
is hmited to resolving matters that are raised either by the parties or by the Board sua'

sponte. All other matters that must be considered prior to the issuance of the requested
operating license are the responsibility of the Director alone.10 CFR 2.760a; Consolidated
Edison Co. (Indian Point. Units I,2 & 3), ALAB-319,3 NRC 188,190 (1976).2

Specifically. the Board retained jurisdiction pending receipt of a Suppicmental Safety
Evaluation Report addressing certain unresolved generic safety issues. 9 NRC at 545,546-47
547-48.
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~' On June 9,1980, while the decision's effectiveness remained suspended,

CESG moved to reopen the evidentiary record. Alluding in its motion (at
p.1) to the loss-of-coolant accident (LOCA)' that had occurred at Unit 2
of the Three Mile Island facility (TMI-2) in March 1979, CESG cx-
pressed concern that a "TMI-2 type of accident involving hydrogen release~ ~ '
and rapid combustion" at McGu re could adversely affect the public healthi

and safety by causing rupture of the reactor containment building and
release of radioactivity to the atmosphere. As later revised on August 15,
1980, the motion was granted and an evidentiary hearing was held on
certain specific contentions raised by CESG.

On May 26,1981, the Board issued a supplemental initial decision.
LBP-81-13,13 NRC 652. Noting that a principal cause of the TMI-2
accident was premature operator interference with the emergency core
cooling system (see p. 460, infra), the Board found that subsequent
changes in plant and equipment, upgraded operator training and operating
procedures, and other improvements undertaken by this applicant since the
TMI-2 accident rendered the likelihood of this type of occurrence at the
McGuire facility "so remote" as to be "not credible." Id. at 661-67. The
Licensing Board also found that, even if a TMI-2 type accident were to
take place at McGuire, there was reasonable assurance that the ECCS
would be initiated in time to prevent the generation of hydrogen in excess
of the design basis of the facility. Id. at 667,674. On the strength of these
and other findings, the Board lifted its earlier stay of the April 1979
decision.* /d. at 674-75.

CESG has taken a total of some 28 exceptions to both decisions.
Addressing its exceptions in the main to the May 1981 supplemental
decision,5 CESG's complaint essentially is that the Licensing Board's
consideration of the problem of hydrogen generation and control was
insufficient. It disputes the conclusion that the McGuire hydrogen mitiga-
tion system could successfully prevent a hydrogen explosion in the event of
a LOCA. Similarly, CESG disputes whether the containment could with- ,

stand such an explosion and thus avoid the release of large amounts of

A loss-of-coolant accident involves depletion (by any abnormal occurrence) of the volume of3

water ordinarily available to coo! the reactor core. Some loss can be tolerated as long as;

enough coolant remains to prevent excessive overheating of the fuel in the reactor. Every
'

power reactor incorporates an Emergency Core Cooling System (ECCS), which is designed to
replenish the coolant automatically, should a 1.OCA occur.
* We denied CESG's motion for a stay of the effectiveness of these decisions. ALAB-647,14

For its part, acting under a then-amendment to 10 CFR 2.764 (46 Fed.NRC 27 (1981).
Reg 28627 (May 28.1981)), the Commission determined sua spome to allow a full-power
bcense to issue for Unit 1 (judgment was reserved with regard to Unit 2). subject to later

applicant's igniter hydrogen mitigation system is adequate for the--w--
confirmation that
long. term. CL181 15.14 NRC 1 (1981). The Unit I heense was issued on July 8,1981.

C5.SG's Exceptions to Initial Decision (June 8,1981). Exceptions 1-17; Appeal Tr 14-428

i" App. Tr.*].
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dangerous radioactivity to the surrounding enWonment. The applicant and
NRC staff support the Licensing Board's decision.

We consider below the arguments made by CESG before us. To the !
extent the Licensing Board's 1979 initial and 1981 supplemental decisions |

6 are consistent with this opinion, we affirm. We also make some additional
findings on Fs record.

"~
.

1. Background
|

As noted, this appeal centers on the Licensing Board's treatment of the
question of hydrogen generation and control associated with a LOCA. We

P" start therefore with a description of the accident at TMI-2 and a discus-
, sion of hydrogen evolution from a LOCA, its distribution within a reactor
'

containment, and its combustion.

A. The Accident at TMI-2: Hydrogen Generation *

The TMI-2 accident involved a pressurized water reactor designed by
Babcock and Wilcox. A reactor of that type is housed within a contain-
ment structure and composed of a large steel vessel containing a core of
nuclear fuel (in the form of uranium pellets in zircaloy' tubes) submerged
in water. Simply stated, the water, under intense pressure, is heated by
fission of the fuel during reactor operation and is circulated by pumps and
connecting pipes from the reactor vessel through another vessel (the steam
generator) and back to the reactor vessel in a continuous flow process.'
This circuit is referred to as the primary flow path (or primary side). The,

) primary water flows through a large number of long, narrow tubes in the
| steam jenerator. The outside surface of these tubes is in contact with

another, wholly independent, water system referred to as the secondary
water system (or secondary side). The primary water flowing through the
tubes in the steam generator heats the secondary water to produce steam.

| The steam proceeds from the steam generator to the turbine-generator
I where its energy is converted to electricity. Upon passing through the

turbine-generator, the steam is led to a condenser where it turns to water.
The water is then returned by feedwater pumps to the steam generator to
begin another cycle of secondary water / steam flow.

|

* For a fuller description of the TMI.2 accident sequence, see " Investigation into the March
28, 1979 Three Mile island Accident by Office of Inspection and Enforcement," Appendit
I.A. NUREG.0600 (August 1979).
' Zircaloy is an alloy of rirconium, tin, iron and other materials.
' The TMI-2 reactor has two steam generators running in parallel.
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The TMI-2 accident started when the feedwater pumps, which deliverm-

water to the secondary side of the steam generators," tripped," or ceased to
operate.13 NRC at 661. TMI-2 was designed so that if such an event
occurred, the flow of feedwater was supposed to continue through a

- - .
back-up system. Without describing the entire sequence of the accident, it
suffices for our purposes to note that neither the feedwater nor the back-up
water supply reached the steam generators. This caused the water in the
primary system to hert up rapidly with an accompanying increase in
pressure in that system. ~he pilot operated relief valve (PORV) then
opened to relieve the excess pressure.' When the pressure decreased, the
PORV should have returned to its normally closed position. But at TMI-2
this did not happen, and the stuck-open valve became, in essence, a form
of LOCA because it enabled the escape of coolant from the primary
system.

Although there are emergency systems designed to remedy such abnor-
malities, and although these systems functioned properly, their operation
was overridden by operator action in several instances. Tr. 4065. See also
Aferropolitan Edison Co. (Three Mile Island Nuclear Station, Unit No.
1), CLI-80-16,11 NRC 674, 675, 676 (1980) ["TAfl-1 Restart"]. The
consequence was that the water level in the primary side (the water in
contact with the fuel rods) fell below the top of the core. Once the core
became uncovered, the residual heat from fission product decay'' continued
to raise the temperature of the fuel rods and converted some of the water
in the reactor vessel to steam. The ensuing contact between the
water / steam mixture and the excessively heated zircaloy cladding of the
fuel rods resulted in the oxidation of the zircaloy, which in turn released a
substantial quantity of hydrogen." The hydrogen escaped the reactor vessel
to the space within the containment structure through valves that were
open at various times during the accident. Some of the hydrogen appar-
ently accumulated there and combined with sufficient oxygen in the air to
produce rapid burning, causing pressure rises in the containment."

' This valve is located at the top of a pressurizer vessel which is directly connected to the
primary system piping. The valve is specifically designed to open automatically to relieve

:ssure on the primary side whenever the pressure reaches a certain preset limit.
g" Full power operation had automatically terminated earlier in the accident.
" For a more detailed discussion of the hydrogen evolution phenomenon. see "The Behavior of
Hydrogen During Accidents in Light Water Reactors." NUREG/CR.1561 (August 1980).
" 10 CFR 50.44 sets the Commission standards for combustible gas control systems in light
water reactors. 43 Fed. Reg. 50162 (October 27.1978). Under these standards. gas control
*> stems must accommodate the amount of hydrogen that would result from the reaction
between steam and five percent of the metal claddmg around the fuel rods. 10 CFR+ " *-
50.44(d)(2). There is evidence that the TMI-2 accident. however. resulted in a much greater
metal-steam reaction. The Commission is therefore reevaluating the 10 CFR 50.44 standards

(CONTINUED)
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B, flydrogen Distribution and Control

The TMI-2 containment was designed to withstand pressures signifi-
cantly higher than that produced by the hydrogen burn." In the case of

9 some reactors, however, the containment design pressure is less than the
peak pressure that was experienced at TMI-2. The McGuire reactors
(which, unlike the TMI-2 reactor, utilize an ice condenser containment)

-7 fall into that category.''
An ice condenser is designed to limit the peak pressure in the contain-

ment structure during the " normal" design basis LOCA (i.e., one in which
the safety systems function properly to keep the core covered with water).
In such a LOCA, it is assumed that a large amount of high-temperature-

steam generated by the rapid boiling of the hot primary water will escape
into the containment through a large pipe break. See 10 CFR Part 50,

| Appendix A. The addition of this steam will increase the pressure within
| the containment. The ice condenser located within the containment will

prevent, however, a significant increase in that pressure by converting
much of the steam back to water. This occurs by the circulation of the
steam over large volumes of ice located in that condenser. By reason of
this process, an ice condenser plant is expected to experience lower peak
pressures in the event of a design basis LOCA than other facilities without
ice condensers. Consequently, the walls of a containm:nt with an ice
condenser are much thinner than those of other containments.

As we have seen, if the safety systems do not function properly, or are
interfered with to the extent that the core becomes uncovered (as at
TMI-2), large quantities of hydrogen may be generated. In such an event,
the way in which the hydrogen is distributed throughout the total volume
of the containment becomes important.

and their underlying assumptions and has embarked on a long-term rulemaking to explore
this area. 45 Fed. Reg. 65466 (October 2,1980). For the interim, the Commission recently

,

adopted some partial amendments to 10 CFR 50.44, requiring inerting, hydrogen
recombining, and venting in certain types of reactors. 46 Fed. Reg. 58484 (December 2.

I 1981). It has also proposed requiring reactors with ice condenser containments (see pp.46162,
j infra) to install hydrogen control systems that can accommodate hydrogen from a 75 percent

metaleteam reaction. 46 Fed. Reg. 62281 (December 23.1981).i

" The TMI-2 containment design pressure was 60 pounds per square inch gauge (psig),
whereas the peak pressure reached during the hydrogen burn from the accident was about 28
psig. Tr. 3369. 3372-73.

At the hearing below, pressure was denoted in terms of either psig or psia (pounds per
square inch absolute). A pressure denoted in psia can be converted to psig by subtracting the
atmospheric pressure (nominali). 14.7 psi). For the sake of uniformity, we express all
p*ressures in this decision in psig.
* The containment design pressure for McGuire is 15 psig. Final Safety Analysis Report, at
p. 3, 8 8. But see pp. 469-70, infra, where we discuss evidence that the McGuire containment
can, in fact, withstand substantially greater pressures.
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O
-- In the ice condenser design such as that for the McGuire plant, the

containment consists of three major segments - the lower one, which
contains the reactor vessel, the primary and secondary coolant piping,
associated pumps, and the steam generators; the middle one, which con-
tains the ice condenser system; and the upper one, which is relatively freem

of equipment. Staff Exh. B, " Safety Evaluation Report," NUREG-0422
(March 1978), p. 6-4. Because of its source (the steam zircaloy reaction),
the hydrogen produced in the design basis LOCA will be emitted from the
hypothesized pipe break into the lower containment segment. At this point,
the hydrogen will become mixed with steam and air and then will be
distributed initially by the turbulence that naturally takes place during
ejection from the pipe. This hydrogen mixture will move upward through
the ice condenser by natural convection and forced flow induced by large
fans located at various points in the containment space. As the hydrogen
mixture passes through the ice condenser, the steam condenses and the
resultant condensate falls to the bottom. The hydrogen and air flow out of
the ice condenser at the top and into the upper containment segment. See
Lewis Panel, fol. Tr. 3144, at pp. 9-10.

Although the Dow path of the hydrogen-steam-air mix is as we have
just described, the hydrogen concentration at the various points along this
flow path may not always be uniform. The concern is that large volumes
of hydrogen might accumulate at some location. If this hydrogen were to
mix with sufficient air and ignite, it might be susceptible to rapid combus-
tion (detonation), producing pressures such as were observed at TMI-2.
See (n.13, supra."

11. Hydrogen Generation and Control at McGuire

A. Scope of Contentions

1. In granting CESG's August 15,1980 revised motion to reopen, the
Licensing Board admitted four contentions for litigation.'' The Board
ultimately determined, however, that only the following first two of those
contentions required its consideration:

" The speed of combustion will depend largely on the concentrations of the hydrogen and
oxygen ignited in the volume. See pp. 467 68 & fn. 27, infra It can range from that
experienced in the operation of a household gas stove to an explosion.
'' After the record had been reopened at its behest. CESG endeavored to inject two more

i

| contentions into the proceeding. Contention 5 stated that an environmental impact statement
l m* on 5 e consequences of a Class 9 accident at McGuire was required, and contention 6 urged

that the emergency response plan for McGuire be revised to include the city of Charlotte.'

North Carolina. In an unpublished memorandum and order issued February 13,1981, the
Licensing Board denied the admission of both.

|t
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Contention 1: The licensee has not demonstrated that, in the event
of a loss-of-coolant accident at McGuire:
1. substantial quantities of hydrogen (in excess of the design
basis of 10 CFR I 50.44) will not be generated; and

9 2. that, in the event of such generation, the hydrogen will not
combust; and
3. that, in the event of such generation and combustion, the-_ _

containment has the ability to withstand pressure below or above
the containment design pressure, thereby preventing releases ofg
off-site radiation in excess of [10 CFR] Part 100 guideline values.
Contention 2: Neither licensee nor NRC staff has demonstratedm___

that a McGuire ice containment will not breach as the result of
the rapid combustion of quantities of hydrogen which a dry

| containment would withstand.
l in the Board's view, contentions I and 2 called upon it to decide at the

threshold whether the occurrence of a "TMI-2 type" accident at McGuire
was " credible" The Board rested this conclusion upon a Commission
ruling in the proceeding concerned with the restart of Unit I of the TMI
facility.13 NRC at 657-60. See TMI-I Restart, supra,11 NRC at
675-76.

Contentions 3 and 4 explicitly assumed a containment rupture as a
result of a hydrogen explosion and its consequences." The Licensing Board
initially deferred receipt of evidence on them to abide the event of its
findings on contentions I and 2, which, as we have seen, dealt with the
containment rupture question. Tr. 3481-83. The Board ultimately rejected
those contentions (I and 2) on the merits after the hearing and found that
generation of excessive amounts of hydrogen, breach of containment, and
offsite doses of radiation in excess of 10 CFR Part 100 values'' were not
credible events. Acordingly, it ruled that "the premise for CESG Conten-
tions 3 and 4 has not been established and there is no need to make
specific findings with respect to those contentions." 13 NRC at 674.

2. CESG argues on appeal that the Licensing Board erred in requir-
ing it to establish a credible accident scenario resulting in the generation of

" These contentions read as follows:

Consention 3: Neither licensee nor NRC staff has demonstrated that the emer.
gency planning radius of 10 miles is sufficient for protecting the public from the
radioactive releases of a low pressure. ice condenser containment ruptured by a

r hydrogen explosion.
'

Contention 4: Licensee and NRC planning do not provide for crisis relocation
which would be required as a result of containment breach and radioactive particle
release.

;
is 10 CFR Part 100 prescribes reactor siting criteria in terms of offsite doses of radiation

! assumed to result from a containment leak.

. 463

4..
,

mad

-



O
amounts of hydrogen exceeding those that the McGuire facility is designed
to handle. CESG's Brief - Appeal of Initial and Supplemental Decisions
(July 8,1981), p. 24["Br."]; App. Tr. 8. In our view, however, the Board.

correctly relied on the Commission's guidance in the TAfI-I Restart
proceeding and thus concluded that contentions I and 2 should be consid-*-
cred solely in the context of a credible accident.

Commission regulations set standards for hydrogen control that each
facility must meet before being licensed. These standards are based on
certain assumptions concerning the rate and amount of hydrogen produc-
tion from a metal-water (steam) reaction during a LOCA. See 10 CFR
50.44 and fn.12, supra. Neither the standards nor the assumptions upon
which they are based are subject to challenge in an adjudication unless the
Commission specifically authorizes it.10 CFR 2.758. CESG's contentions
I and 2 implicitly sought such a waiver." Because a contention in the
TAf/-l Restart proceeding raised the same issue, the Licensing Board
relied on the guidance of the Commission itself in that matter.13 NRC at
657-60. The Commission had refused to waive the application of the 10
CFR 50.44 standards to TMI-l but found that,

quite apart from 10 CFR 50.44, hydrogen gas control could
properly be litigated in this proceeding under 10 CFR Part 100.
Under Part 100, hydrogen control measures beyond those required
by 10 CFR 50.44 would be required ifit is determined that there
is a credible loss-of-coolant accident scenario entailing hydrogen
generation, hydrogen combustion, containment breach or leaking,
and offsite radiation doses in excess of Part 100 guideline values.

TAff-l Restart, supra,11 NRC at 675 (emphasis added).2o
The Licensing Board quite properly relied on TAff-l Restart. Although

the latter ruling was in response to particular questions concerning TMI-1,
the Commission was patently aware that matters relating to hydrogen
control raised issues " common to all light water power reactors." Ibid. See
generally "Further Commission Guidance for Power Reactor Operating
Licenses: Statement of Policy," 45 Fed. Reg. 41738, 41740 (June 20,
1980), as modified. 45 Fed. Reg. 85236,85238 (December 24,1980). The

,

'

Commission thus having expressed its intent not to waive the design basis
assumptions of 10 CFR 50.44 but to consider hydrogen control measures
only in the context of a " credible LOCA," it was incumbent upon the
Licensing Board - as it is now upon this Appeal Board - to act in

" CESG does not dispute that the McGuire facihty satisfies the hydrogen control 6

I

I
requirements set forth in 10 CFR 50.44.

The Commission also noted that it planned "a broad rulemaking proceeding that will2

address the general question or possible safety features to deal with degraded core
conditions." including "rneasures to deal with hydrogen generation following a loss-of-coolant

,

| accident." 11 NRC at 675.
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accordance with that intent. Despite CESG's insistence that " fairness and
reasonableness" require otherwise (App. Tr. 8), in this adjudicatory system,
no less than in any other, the directives of superior tribunals must be given
effect whether or not the subordinate tribunal agrees with them. Cf. South

9 Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit
I), ALAB-663,14 NRC 1140,1150 (1981).2'

Similarly, we reject CESG's argument that the. Licensing Board erred
" ~"

in using a "TMI-2 type" accident as the point of reference for the
consideration of contentions I and 2.22 While the contentions themselves
may not have been w cast, the motion to reopen that undergirded them
tested squarely upon the TMI-2 accident.2' indeed, this was necessarily so:. Ju it is well-settled that, in order .to obtain a reopening of an evidentiary
record, a party must establish, inter alia, the existence of newly discovered
evidence having a material bearing upon the proper result in the proceed-
ing. Kansas Gas and Electric Co. (Wolf Creek Generating Station, Unit
No.1), ALAB-462, 7 NRC 320, 338 (1978), and cases cited. In this
instance, the TMI 2 accident was the only development subsequent to the
closing of the record in 1978 on all contested issues which might have such

bearing upon the hydrogen control matter. CESG therefore had toa

provide the foundation for any reopening of the record to consider that
matter, and its motion necessarily shaped the scope of the reopened
proceeding.

2' CESG of course, will have the opportunity to seek Commission review of our decision and
can thus attempt to persuade the Commission itself of the merits of its position. See 10 CFR
2.786.
22

Although the Licensing Board did not indicate explicitly what it thought a "TMI 2 type"
accident is, it apparently did not mean to confine that term to accident sequences identical in
all significant respects to those of the TMI-2 accident. To illustrate, the Board admitted
c>idence proffered by applicant in connection with contentions I and 2 that related to a
LOCA not involving operator interference with the functioning of the ECCS. This postulated
accident sequence, characterized as S2D assumed a small LOCA (in the one-half to two inch
diameter range) with the break occurring anywhere in the primary coolant system and a

j simultaneous failure of ECCS operation. Applicant Exh. 5A, at p. 2-2; Tr. 3374. Compare
the sequence of events at TMI-2, as described by the Licensing Board.13 NRC at 661. See
alw pp. 459 61, supra.
23 The initial motion (filed on June 9,1980) was introduced with this statement: "

The events at Three Mile Island 2, commencing March 28, 1979, have
demonstrated that, at the time of licensing TMI 2 to operate there were still
lessons to be learned. IFootnote omitted.1 The McGuire construction permit and
operating license proceedings were held before this date. There is, further, the
reasonable likelihood that there are additional lessons to be learned in the case of a
TMI 2 type of accident involving hydrogen release and rapid combustion in a
pressure suppression station such as McGuire.

Both it and the revised motion filed on August 15,1980 were replete with references to the
TMI-2 accident.

|
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O
~- In short, under established Commission practice and as the result of the

successful motion to reopen, the Licensing Board was compelled to resolve
simply whether the TMI-2 accident itself (i.e., the intervening event
leading to the reopening) required an alteration in the Board's previous,
favorable findings on the safety of McGuire operation. That being so, there-
was no occasion for the Board to entertain CESG's postulation of a wide
range of other types of LOCAs (such as those initiated by the complete
loss of offsite and onsite power), having no reasonable relationship to what
transpired at TMI-2.2a

B. The Hydrogen Mitigation System

Because of its conclusion that a TMI-2 accident was not credible, the
Licensing Board found no occasion to determine whether the occurrence of
such an accident might cause a containment breach. Nonetheless, the
Board received considerable evidence on the latter question, which it
summarized in the supplemental initial decision.13 NRC at 667-73. As it
has turned out, this was a fortunate development.

in authorizing the issuance of an operating license for Unit 1 in the
wake of the supplemental initial decision (see (n. 4, supra), the Commis-
sion noted tha'. the applicant had agreed to install and use an igniter
hydrogen mitigation system. It stated, without elaboration, its belief that
such " installation and use of an appropriate hydrogen mitigation system is
required for adequate protection of the public health and safety." CLI-
81-15,14 NRC 1, 2 (1981). Given that expressed opinion, the matter of
the efficacy of the applicant's proposed mitigation system assumes present
significance whether or not a TMI-2 type accident is credible. We there-
fore need not pass on the Licensing Board's judgment that a TMI-2 type
accident at McGuire is "not credible." See 13 NRC at 667. Instead, we
have undertaken an independent examination of the evidence on hydrogen
generation and control to ascertain whether there is reasonable assurance
that the hydrogen mitigation system at McGuire will prevent the buildup
of unacceptable containment pressures, even if a TMI-2 type accident were ;

to occur.2' j
|
,

fCESG of course, had every opportunity to raise such issues (through the filing of24
|

acceptab|c and timely contentions) before the commencement of the initial health and safety
I

hearings that took place several years ago. )The concurring opinion strongly implies that our determination not to pass on the Licensingf5
'

Board's "TMI.2 credibility" ruling was inappropriately influenced by the Commission's

*P'~ immediate effectiveness decision. Dr. Buck and Ms. Kohl disagree.
Initially, we reject any suggestion that this decision is " prejudiced" or grounded on anythir.g

other than the eviden;e of record adduced before the Licensing Board and arguments made
on appeal before this Board. Further, the Commission's immediate effectiveness order does
not provide "of fiself. [the] justification for not reaching" ise TMI.2 credibility issue. See p.

, (CONTINUED)
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1. The hydrogen mitigation system consists of igniter assemblies
(essentially electric power " glow plugs" similar to those used to assist
initial ignition in diesel engines) strategically placed in various parts of the
containment,2' air return fans, hydrogen skimmer fans, and containment
sprays. Its purpose is to prevent the accumulation of such amounts of
hydrogen as might, when combined with the oxygen found in the air in the
containment, produce an explosion which would, in turn, bring about high__

pressure peaks.2' It accomplishes this objective by causing the hydrogen to
burn at low concentrations before it reaches explosive levels. The air return
fans, skimmer fans, and containment sprays serve to insure a sufficient

.-

.884, infra (emphasis added). The order, of course, played some role in our determination. To
intimate otherwise would be intellectually dnhonest. On the other hand, to have ignored it
entirely - an option eschewed even by the concurrence - would have been both ill-advised

! and myopic. Thus, we simply took the Commission's order into account with other factors
present here - le., (1) the fortuitous circumstance of a well-developed record on hydrogen
generation and control, and (2) our ability to make an ultimate finding on the adequacy of
the hydrogen mitigation system at McGuire without deciding the credibility issue (see p.472,l

infra). As a consequence, we found no occasion to grapple with what the concurrence
acknowledges is not an easy task - defining "crufible" and then determining if a TMI-2
type accident at McGuire could be so characterized. See p. 485 fn. 8, infra. (Indeed, even in
the absence of the Commission's order, we could, and perhaps would, have pursued the same
course.)

Moreover, our chosen path is one commonly open to and followed by this and other
intenmediate appellate tribunals. See, e g., Asphalt Roofing Manufacturers Association v.
ICC, 567 F.2d 994,10U2 (D.C. Cir.1977), where the court of appeals refused to decide
whether the ICC's determination of revenue need in a " general revenue' rail rate proceeding
was judiciahy reviewable but chose instead to review the underlying agency record, finding a
rational basis for the ICC's order. See also Consumers Power Co. (Big Rock Point Nuclear
Plant), ALAB-636,13 NRC 312,329 fn. 32 (1981); Aouston Light and Power Co. (Allens
Creek Nuclear Generating Station, Unit No.1), ALAB-625,13 NRC 13,15 (1981). We
have no obhgation to rule on every discrete point adjudicated below, so long as we are able to
render a decision on other grounds that effectively dispose of the appeal.

Finally, two aspects of the concurrence are noteworthy. First, despite the exhortation of an
" obligation' to pass on the Licensing Board's ruling and on what is characterized (wrongly, in
our view) as a "pricipal" question on appeal (pp. 482,481, infra), the concurring opinion
curiously neither offers a definition of " credible" nor expresses a view on whether a TMI-2
type accident is * credible' at McGuire. Second, if carried to its logical conclusion, the
concurrence would find no need for or value in exploring the adequacy of the hydrogen
mitigation system, unless it were first determined that a TMI 2 type accident is in fact
" credible." Yet, as noted above, our concurring colleague does not offer his views on the
credibility of a TMI-2 event at McGuire or make any effort to disassociate himself from the
discussion of the mitigation system's adequacy. In fact, he " fully subscribe [s]* to it. See p.
482. infra.
26

Forty-six of theigniters are located in the lower compartment, eight in the upper plenum of
the ice condenser and eight in the upper containment region. Rasin, fol. Tr. 3488, at p.1.;

'
27 With sufficient oxygen present the lower limit of flammability is about faur percent
hydrogen. Between six and ten percent concentration, hydrogen will burn in a propagating
manner. The lower limit for detonation is about 18 percent hydrogen. Lewis Panel, fol. Tr.
3144, at pp.1 12.
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mixture of oxygen and hydrogen to enable the latter to burn upon contact"* ;

' with the igniters. Canup, fol. Tr. 3488, at pp. 2-3.2s
To verify its effectiveness, the applicant performed an analysis of this

system.2' For purposes of the analysis, it assumed a small break at some
point in the primary cooling system (in the one-half to two-inch diameter--~

range), coupled with a failure of the ECCS at the inception - an accident
sequence identified at S2D. Applicant Exh. SA, at p. 2-2; Tr. 33 /4. See
also fn. 22, . supra. It also assumed that the accident progresses long
enough to generate a quantity of hydrogen from approximately a 75
percent zirconium / steam reaction. Tr. 3203-04." The peak containment
pressure from that accident was computed to be less than 16 psig. Lewis
Panel, fol. Tr. 3144, at p. 2-3.8'

The staff also evaluated various accident sequences in which hydrogen is
generated and burned - not only the S2D sequence but, as well, pipe
breaks up to five inches in diameter accompaaied by an ECCS failure
either at the outset of the accident or at some subsequent point. Staff Exh.
K, fol. Tr. 4353, at pp.19, 26-27.32 In addition, it conducted analyses of
variations of the S2D sequence, including an accident which assumed the
meltdown of all the ice in the condenser before all the hydrogen is burned.
In the " majority" of the sequences considered, the result was a three psi
increase in pressure in the containment. Even in the instance of the S2D
sequence with ice meltdown, the calculations showed that the peak pres-
sure would rise only to about 35 psig. Staff Exh. K, fol. Tr. 4353, at pp.
26-27. See Ins.13 & 14, supra.

Although designed primarily to remove excess heat from the containment atmosphere2:

(thereby reducing the pressure), the containment spray augments mixing by promoting
turbulence. Tr. 3329; Lewis Panel, fol. Tr. 3144. at p. 4.
2'The applicant used hydrogen releases derived from the M ARCH code and calculated the
various containment pressures with the CLASIX code. Applicant Exh. SA, at pv 2-2 - 2-9;
Applicant Esh. 5B, at pp. 210 - 214 Staff Exh. K. fol. Tr. 4353. at pp. 2o-27. A brief
description of these codes is contained in Appendix A to this decision.
" A 75 percent zirconium / steam reaction was used so as to simulate a TMI 2 type accident
in which there is an uncmcring of the core but not a substantial core melt. At about a 75
percent reaction, other factors would come into play that would limit hydrogen generation.
Tr. 3203-04. Moreover, the Commission has stated that *[ebents with metal-water reactions
in excess of 754 are judged to be associated with core-melt accidents which could pose a
threat to containment greater than the combustion of hydrogen." 46 fed. Reg at 62282.
supra.
3' The applicant's base case hypothesized operability of the mitigation systems (e g.. the

igniters, containment air return fans. and containment sprays). The applicant also performed
sensitisity studies in which the operability of these systems and other parameters were varied.
Only a few cases with extreme variations of the parameters (inoperative air return fans or
very high hydrogen concentrations) led to peak pressures in excess of the containment
functional capabilitv. But, on this score, the applicant's witnesses testified that, even if**
nothing but the igniters were operational. if one accounted for heat losses to the steel walls of
containment, the containment would not be overpressurized. Tr. 3191 97. 3357-61.

The staff based its evaluation model on the Sequoyah containment, which is similar to the32

McGuire containment in that both are ice condenser designs of about the same size Staff
Exh. K, fol. Tr. 4353. at p. 26.

, a;,.
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On cross-examination of staff witness hieyer, CESG elicited that a staff
analysis (by the Brookhaven National Laboratory) of an assumed S2D
sequence in which the ECCS started at about one and one-half hours after
the LOCA commenced had produced a calculated pressure peak in the

G upper containment of about 47 psig. Tr. 4425-27. The witness explained,
however, that, because of certain conservative assumptions factored into
the analysis, that pressure level was unlikely to be reached in an actual ;

accident situation. For one thing, the AfARCH code for this sequence
assumes that, in addition to delayed operation of the ECCS, the sprays in

,

'

the upper containment would not function; with the sprays operating, the
peak pressure would be lower.8' Further, the analysis presumed a burning

" of the hydrogen in the upper compartment at 10 percent concentration
until the hydrogen was entirely consumed. According to the witness, "a
more probable burn * * * is from eight to four percent or eight to zero
percent:" i.e., there would not be as great a temperature rise (and atten-
dant pressure increase in the containment) stemming from the hydrogen
ignition. Tr. 4430.

Both the applicant and the staff also conducted studies of the contain-
ment structural capability. The applicant had performed two separate ,

analyses to determine the maximum static pressure load the hicGuire
| containment could withstand without losing its leakage resistance. Al-
'

though the design basis pressure is 15 psig (see (n.14, supra), one study
computed that NicGuire can in fact withstand a pressure of 67.5 psig
(Priory, fol. Tr. 3654, at pp.1-2), and the other, 68 psig (Orr, fol. Tr.
3654, at pp.1-2). The staff - through its consultant, the Ames Labora-
tory of Iowa State University - calculated the mean value to be 84 psig
with a standard deviation of 12 psir. Because "the containment shell is
approaching tension yield across the complete cross section accompanied by .

large deformations at the 84 psig value," however, the staff considers the
mean pressure minus three standard deviations (i.e., 48 psig) to be "the -

'

appropriate lower bound pressure capacity * * * [for] leak tightness * * *
[to] be assured." Staff Exh. K, fol. Tr. 4353, at p. 28. See also id. at 30,

!
|

|

32 This is becausethe sprays would absorb some of the heat from the hydrogen burn, lowering
the temperature within the containment and the corresponding pressure. Canup, fol. Tr. 3488,
at p. 3. Witness Meyer noted one factor.however, that"would have some cancelling effect to
that particular conservatism in MARCil' - that is. MARCil tends to equalize rapidly the
pressures between compartments. Tr. 4430.
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31; Tr. 4893-94,4903-04,4940-42." The probability of containment failure"

at 48 psig was computed to be 4 X 10-5 occurrence. Tr. 4894.
In short, both the applicant's analyses of the S2D sequence and the

stafi's study of that sequence and reasonable variations showed peak pulses
below either the 67.5 - 68 psig containment capacity arrived at by ther-

applicant, or the particularly conservative 48 psig calculated by the staff's
consultant. Further, the probability of containment rupture at even the

|
latter value is very remote."

l 2. In its brief, CESG questions, however, the validity of the results of
the applicant and staff analyses respecting the efficacy of the hydrogen
mitigation system. Br., pp.11-12. It does so on the basis of the testimony
of Dr. Marshall Berman of the Sandia National Laboratories, who ap-
peared as a staff witness.

As earlier noted (fn. 26, supra), eight of the igniters are located in the
upper plenum of the ice condenser. Dr. Berman expressed the concern that,
inter alia, pockets of hydrogen in detonable quantities might accumulate in
that region and, if ignited, produce an explosion of sufficient force ulti-
mately to damage the containment wall. For this reason, he thought it
desirable not to place igniters in the ice condenser. Tr. 4082-84,4103.

Dr. Berman's concern had a two-pronged foundation. The first was the
" anomalous" results of two experiments conducted at the Lawrence Liver-
more National Laboratory that suggested the "inerting" (failure to burn)
in the lower compartment of hydrogen found in a mixture with a steam
concentration as low as 23 percent. Tr. 4091." Dr. Berman described this
phenomenon as " fogging." Ibid. See also CESG Exh. 40A, at pp. 72-107.
The second prong of the concern rested upon experiments performed by
Dr. John Lee of McGill University in Montreal. The experiments sug-
gested to Dr. Berman that obstacles in the path of the upward flow of the
hydrogen / steam mixture through the ice condenser might cause turbu-
lence, which in turn might enhance the possibility of hydrogen accumula-
tion and detonation. Tr. 4083-84, 4095-97.

| " The staff consultants used the actual strength of the steel plate in the McGuire
cont.iinment rather than the value specified in the ASME code. If the code value for material
strength had been used in these calculations, the containment pressure capacity would be 39

gig. Staff Exh. K, fol. Tr. 4353 at p. 31.Even the S2D variation that predicts a peak pressure of 47 psig is within these highly
conservative calculations for containment strength. See Tr. 4427 30. As we have seen. in
order for the containment pressure to reach that level in the LOCA sequence analyzed. a
number of improbable events would have to occur: an initial ECCS failure; a more or less

,

contemporaneous failure of the containment sprays; and a hydrogen burn from 10 percent to
7ero.,

" Dr. Berman's use of " anomalous" likely had reference to the fact that numerous other

,

cuperiments performed at Livermore had produced quite different results: that hydrogen will
ignite even where the steam concentration mixture is at 30-40 percent. Staff Exh. K. fol. Tr.3

g - 4353. at pp.15-16.
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For its part, the applicant adduced the testimony of, inter alia, Dr.
Bernard Lewis and Bela Karlovitz, each of whom has extensive experience
(in the case of Dr. Lewis, more than 50 years) in the area of hydrogen
combustion." Both witnesses expressed the firm opinion that the igniters

O should be left in the upper plenum of the ice condenser. Ind.ed, Dr. Lewis
stated that, in his view, this was " imperative." Tr. 3152-54.

According to Dr. Lewis (with the concurrence of Mr. Karlovitz), there
~~

is a gradual reduction in water vapor content as the hydrogen / water
(steam)/ air mixture moves through the ice condenser, "with the final
concentration" of water (steam) in the upper being "zero". What is in the
plenum, therefore, is a mixture of hydrogen and air. When the hydrogen
reaches an 8.5 percent concentration, it will ignite. Thus, Dr. Lewis---=~-

concluded, "you can never build up a high concentration of hydrogen" in
the upper plenum. Tr. 3154. See also Tr. 5050-54, 5081, 5084-85,
5089-90.''

Both Dr. Lewis and Mr. Karlovitz also testified that the conditions in
Dr. Lee's experiments did not simulate the geometry of the McGuire
containment. Although there are obstacles in the upper plenum of the ice
condenser, the percentage of blockage that caused the turbulence and
detonation in the Lee experimen:s was materially higher. Tr. 5050,
5057-58, 5060-61, 5081-83." Dr. Lewis further emphasized his judgment

" The professional qualifications of these witnesses appear in connection with their prepared
testimony, fol. Tr. 3144. At oral argument, CESG's representative characteriied Dr. Lewis is
the " dean" of "the w hole area [of] hydrogen combustion." App. Tr. 39. Dr. Berman simil 'y
acknowledged that Dr. Lewis is a " renowned combustion expert." Tr. 4036 37.
3' CESG wntends that the MARCil and CLASIX codes used in the apphcant's analyses (see
fn. 29. supra. and Appendix A) are inadequate, primarily because they assume incorrectly (in
CESG's view) uniform mixing and distribution of hydrogen and air throughout the
containment. Br.. pp. 37-38. We do not believe that CESG's concerns are well-founded.

The M ARCil code may well have its limitations. See CESG Exh. 40A, at pp. 36, 54.
While the CLASIX code has been described as "under development," it has been found to
predict adequately the containment transient (id. at 36; Staff Exh. K, fol. Tr. 4353, at pp.
25, 26). Expert witnesses testified without regard to either code. however, that turbulence
resulting from a break in the primary coolant system would cause " rapid and complete"
mixing of the hydrogen, steam, and air in the lower containment. Air return fans would also
accelente mixing in this region. Turbulence and the flow through exit paths in the so-called
" dead-ended" chambers assure "that the hydrogen concentrations in these volumes do not
vary sign ficantly from that of the remainder of the lower containment." In the upper regions,
the ice condenser removes steam from the mixture as it flows upward, where it is again

( mixed by turbulence from air return fans and water sprays. Lewis Panel, fol. Tr. 3144. at pp.
910. Thus, applicant's analyses based on the assertedly inadequate codes reasonably reflect
the actual conditions throughout the containment, insofar as the uniform mixing and
distribution of hydrogen and air are concerned.
" Dr. Lewis and Mr. Karlovitz have physically observed the McGuire ice condenser,

| containment (Tr. 5085-86); Dr. Berman is generally familiar with, but has not visited.
'

McGuire (Tr. 4215); and the extent of Dr. Lee's knowledge of the plant is unclear (Tr.
'

421213L
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that, in any event,"it is not possible to get a flammable mixture under the' - -

' conditions laid down by Dr. Berman," and that consequently there was "no
relevance in discussing blockage in the ice condenser." Tr. 5061. See also
Tr.5059.

CESG has thus provided no substantial cause for discrediting the expert
._

testimony and conclusions of Dr. Lewis and Mr. Karlovitz. On the other
hand, the Commission has explicitly acknowledged the concerns about
steam inerting in the lower compartment voiced by Dr. Berman in this
proceeding and has just recently instituted a rulemaking to explore the
matter of hydrogen control in ice condenser containments. 46 Fed. Reg.
62281, 62282 (December 23, 1981). In that connection, the Commission
has concluded that " interim approval of deliberate ignition systems for ice
condenser plants" is warranted, but has also noted its requirement in
individual licensing proceedings "that studies of alternative hydrogen man-
agement systems be performed prior to the long-term approval of any
particular method." Id. at 62282. See fn.12, supra. Thus, at the time the
Commission authorized the issuance of applicant's full power, full term
operating hcense, it imposed license conditions requiring Duke Power, in
the interim, to continue its hydrogen research program and, for the long
term, to install an " adequate" hydrogen control system.14 NRC at 2."

In these circumstances, we find reasonable assurance thatthe hydrogen
mitigation and control system at McGuire can be operated without endan-
gering the health and safety of the public, during the period in which
applicant and the Commission continue to explore the adequacy of the
system in place and possible long-term alternatives.

C, Other Contentions

CESG argues that the Licensing Board erred in not receiving evidence
and making findings on its contentions 3 and 4, which challenged the
adequacy of emergency planning for McGuire in the event of a hydrogen

i explosion and containment breach. See fn.17, supra. As noted supra, p.
463, the Board found no need to rule on this matter because "the
premise for CESG Contentions 3 and 4 -[i.e., a hydrogen explosion and
containment breach] has not been established." 13 NRC at 674. CESG
asserts, however, that without censideration of the consequences of such an

* Originally, the Commission was to confirm the adequacy of the McGuire hydrogen control. w.,
system by January 31,1982. Licensing Amendment No.13, however, pushed that date back
and now requires confirmation of the system's adequacy prior to startup following the first-

refuchng outage. See Board Notification No. 82-13, * License Amendment on Adequacy of
i Hydrogen Control Systems * (February II,1982).
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event, the Board could not make a fair or accurate determination of the
' risk posed by the McGuire facility. Br., pp. 10-11, 29-30.

We agree that a containment rupture caused by a hydrogen explosion
- if established - might well provide a foundation for the considerationG of emergency p*a: ming issues. But as the record and our preceding discus-
sion at pp. 467 472 shows, the hydrogen mitigation system at McGuire

_ provides adequate assurance that such an explosion and breach are not
likely to occur at the facility. CESG has thus failed to provide the
necessary predicate required by its own contentions 3 and 4. The Board
therefore had no reasonable cause to pursue those issues, and, in the
circumstances, we cannot find that it erred in deferring and ultimately~~
foreclosing consideration of CESG contentions 3 and 4.

Relying on arguments it made before the Licensing Board (Br., p. 30),
CESG also appeals the denial of its contentions 5 and 6. These contentions
as well concerned accident consequences and plant response. See fn.16,
supra. For the reasons set forth in the Board's thorough and well-reasoned
unpublished memorandum and order of February 13, 1981, we expressly
affirm the refusal to admit contentions 5 and 6.

D. The Licensing Board's Eiidentiary Rulings

Although the record does not substantiate CESG's insistence that the
McGuire hydrogen mitigation system is inadequate to prevent a contain-
ment rupture in the event of a TMI-2 type accident, there remain its
claims that certain evidence it attempted to introduce was improperly
excluded.

1. a. CESG offered into evidence the written testimony of its repre-
sentative, Jesse L. Riley, and a number of documents on which that
testimony was based.'' Its avowed purpose was to establish that (i) hy-
drogen could be generated in substantially greater amounts during a
LOCA than considered by the applicant, and (ii) it could accumulate and
mix with air in the containment structure in such a way as to detonate,
causing rupture of the containment and radiation release.'2

After an extensive voir dire, the Licensing Board found that Mr. Riley
did not qualify as an expert on either " strength of the containment
structure" or " hydrogen burning or detonation." Tr. 3967. See also 13

| NRC at 664. Accordingly, the Board refused to admit the proffered
!

'' These documents were identified as CESG's Exhibits 42 through 60. Tr. 3781-3824.i

( 42 Testimony of Jesse L. Riley Regarding Hydrogen Generation, Combustion, and
Containment Response. fol. Tr. 3780, at p. I.
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O
written testimony and also struck from the record earlier oral testimony~'

given by Mr. Riley. Tr. 3967, 3969.''
By Mr. Riley's own admission, he is not a structural engineer. App. Tr.

39. See also Br., p. 8. CESG stresses, however, that he is a " physical
organic chemist" who not only has conducted unspecified " studies on*

explosive, combustible mixtures' but has " read the TMI-2 investigative
reports and has the background through academic and practical training"

'

and through "3 ears of reading AEC and NRC documents, to understand '
and evaluate them." CSEG also maintains that Mr. Riley has the "eMiy
engineering background to understand containment information." This
background, according to CESG, qualified Mr. Riley as an expert under
Rule 702 of the Federal Rules of Evidence. Br., pp. 26-27."

b. Regrettably, the Licensing Board did not fulfill its ironclad obliga-
tion to explicate its reasons for finding that Mr. Riley's background was
inadequate to meet the qualifications of an expert in a.cas of " hydrogen
burning or detonation" or " strength of the containment structure."'' See,
e.g., Public Service Electric and Gas Co. (Hope Creek Generating Station,

'

Units I and 2), ALAB-429, 6 NRC 229, 237 (1977); Public Service Co.
of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-422,6 NRC
33, 41 (1977), affirmed. CL1-78-1, 7 NRC 1 (1978), affirmed sub nom.
New England Coalition on Nuclear Pollution v. NRC, $82 F.2d 87 (1st
Cir.1978). Nonetheless, the path it followed in ruling on the matter is
sufficiently discernible on the record before us to obviate a remand for
further clucidation. See Bowman Transportation, Inc. v. Arkansas-Best
Freight System. Inc., 419 U.S. 281, 286 (1974).

The Board acknowledged that certain portions of Mr. Riley's testimony were within hisdi

sphere of competence (chemistry). In that regard,it stated (Tr. 3967):
%c have read through those statements and our concern is lessened by the fact

that most of that information is already in the record, and it's the intention of this
( Board to look at those other aspects that might not be in the record and satisfy

ourselses that any significant aspects of that are introduced in the
;

cross-examination of witnesses to come. If that is not satisfied in that manner. then
the Board will take actions to correct that situation.

** Rule 702 provides: *1f scientific, technical. or other specialized knowledge will assist the
trier of fact to understand the esidence or to determine a fact in issue, a witness qualified as
an expert by knowledge. skill cxperience. training. or education. may testify thereto in the
form of an opinion or otherwise."

In urging affirmance of the rejection of Mr. Riley's testimony. the applicant and the staff
| do not cl.allenge the applicability of Rule 702 to NRC adjudicatory proceedings.'

'' The Board's stated explanation at the hearing was merely its reference to the * lack ofp, . ,

qualifications of the witness to render those opinions as an expert." Tr. 3969. Its
supplemental initial decision incoryrated by reference the voir dsrc examination of Mr. Riley

well as the oral arguments of counsel for and against the admission of Mr. Rilefsas
testimony.13 SRC at 664 (citing Tr. 3875 3967).

,
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The Commission Rules of Practice do not expressly state the standard
for judging whether a prospective witness qualifies as an expert." In that
circumstance, we find the standard incorporated in Federal Rule 702 to be
a suitable test for determining the propriety of the Licensing Board's

O rejection of Mr. Riley's claim of expert status. As noted above (fn. 44,
supra), that rule allows a witness qualified as an expert by " knowledge,
skill, experience, training, or education" to testify "[i]f scientific, technical,

E or other specialized knowledge will assist the trier of fact to understand the
evidence or to determine a fact in issue." The accompanying Advisory
Committee notes state that "[w]hether the situation is a proper one for the
use of expert testimony is to be determined on the basis of assisting the
trier." Notes of Advisory Committee on Proposed Rules, 28 U.S.C.A.,
Federal Rules of Evidence, fol. Rule 702.

Mr. Riley is a chemist by profession, with a Master's degree in that
Lubject.'' As noted earlier, he does not lay claim to being a structural
ergineer as well. Nor does he profess to have had extensive training in, or
professional involvement with, the theories of combustion, flame propaga-
tion, and explosives. Tr. 3903-04. Rather, as presented in CESG's brief to
us, his claimed expertise on the subjects at issue rests mainly on his
asserted ability to " understand and evaluate" matters of a technical nature
due to his background of " academic and practical training"and " years of
reading AEC and NRC documents." Br., pp. 26-27. From all that was
presented to the Licensing Board, then, it cannot be said that Mr. Riley
possesses any special " knowledge, skill, experience, training, or education"
germane to the matters which his proposed testimony addressed.'' In these
circumstances, we are constrained to conclude that the Licensing Board did
not abuse its discretion in declining to allow Mr. Riley to present opinion
evidence on containment strength and hydrogen generation and control.
N.V. Afaatschappij Voor Industriele Waarden v. A.O. Smith Corp., 590
F.2d 415,418 (2d Cir.1978).

2. Following the Board's rejection of Mr. Riley's proffered testimony,
CESG moved the admission of 19 documents (CESG Exhibits 40, 42-56,
58 60) into evidence. Tr. 4636. Although those documents had undergirded

** 10 CF R 2.733, however, authorizes a party's use of "a qualified individual who has
scientific or technical training or experience to participate on behalf of that party in the
examination and cross-examination of expert witnesses.* The rules thus clearly contemplate
the use of experts as both witnesses and interogators.
'' Riley Testimony. sera attachment (Professional Qualifications).

, '' We understand CESG also to imply that Mr. Riley - because of his general background.
I expenence, and familianty with AEC and NRC documents - could have somehow'

materially aided the Licensing Board in understanding the issues at hand. On that score. it is
enough to note that all three members of that Board (including the Chairman) hold
doctorates in one or another scientific discipline.
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that testimony (Tr. 3782), CESG maintained that they "can stand on theirC'
own'' (Tr. 4644). The Licensing Board admitted Exhibits 40, 59 and 60
but denied the motion as to the others on the ground that "they were
offered in support of Mr. Riley's testimony, which has not been received in,
evidence," and that therefore there was no "need for burdening the record~ ^ * -

with these documents." Tr. 4654.''
CESG also moved the admission into evidence of two documents iden-

tified as CESG's Exhibits 61 and 62. Tr. 4523-24, 4878 81. The Board
admitted Exhibit 61 (Tr. 4525-26) but refused to accept Exhibit 62 for the
reason that it represented a document, the reliability of which was in
doubt because it had not been vouched for by an expert (Tr. 5020-21).
Essentially for that same reason, the Board modified its earlier ruling
uptding rFSG's Exhihil % to prvvide that it, together with staff's
Exhibit M," would not be taken for the truth of the matter assserted
therein. Tr. 4663.

Attacking both the exclusion of most of its tendered exhibits and the
limitation placed by the Licensing Board on the use of Exhibit 59 and
staff's Exhibit M, CESG asserts that an administrative agency cannot
constitutionally impose a higher standard for the admission of evidence
than that obtaining in a federal court. Br., p.18. It then insists that the
excluded documents were " government agency or consultant reports" and,
as such,' admissible under Rule 803(8) of the Federal Rules of Evidence,
which codifics the " official records" exception to the hearsay rule. Id. at
p p. 19-20.S'

We need not decide whether the exception to the hearsay rule embodied
in Federal Rule 803(8) pertains to the documents excluded by the Licens-

I
d'The rejected documents are listed in Appendia B to this decision.
" Staff sought to place its Exhibit M into the record only *as a document that was referred
to in this proceedmg* and not to serve as competent evidence itself. Tr. 4657. Objecting to
this limitation, CESG moved to introduce the exhibit into the record for "all purposes.* / bid.
'' Rule 803(8) reads in its entirety as follows:

Public records and reports. Records, reports, statements, or data compilations, in
any form, of public offices or agencies, setting forth (A) the activities of the office
or agency, or (B) matters observed pursuant to duty imposed by law as to which
matters there was a duty to report, excluding, however, in criminal cases matters
observed by police officers and other law enforcement personnel, or (C) in cisit
actions and proceedings and against the Government in criminal cases, factual
findings resulting from an investigation made pursuant to authority granted by law,e.
unless the sources of information or other circumstances indicate lack of
trustworthiness.

,a
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ing Board." Hearsay evidence is generally admissible in our administrative
proceedings. Duac Power Co. (Catawba Nuclear Station, Units I and 2),
ALAB 355, 4 NRC 397, 41112 (1976). Thus, whether certain evidence
falls within an exception to the hearsay rule is beside the point. Instead,e the admissibility of evidence in NRC adjudications is governed by 10 CFR
2.743(c), which provides that "[o]nly relevant, material, and reliable evi-

'~
dence which is not unduly repetitious will be admitted."

Although the Licensing Board again failed to explicate fully its reasons
for excluding each of the documents in question (see p. 474, supra), the
gist of its determination appears to be that the documents are either
unreliable for lack of an expert sponsor, irrelevant, or repetitious. We have

* = * - reviewed the evidence in question and, in general, we agree with the
Board's rulings.

Many of the tendered documents recite and analyze the events at
Thll 2. See, e.g., CESG Exhs. 42-45, 48 50, 54-56. The record, however,
already contained adequate, undisputed testimony relating to those aspects
of the Thll 2 accident most relevant to the discrete issues in this reopened
proceeding. See 13 NRC at 661 and portions of the record cited therein.
CESG fails to show what relevant, nonrepetitive information these exhibits
would have contributed to the proceeding. Similarly, the added value of
Exhibits $2,53, and 58 is not apparent.'

The other excluded exhibits (CESG Exhibits 46, 47, 51, 59, 62, and
Staff Exhibit M) consist of technical analyses, conclusions and opinions on
various aspects of the matter of hydrogen generation and control in nuc! car
power reactois. This manifestly is the type of evidence that calls for
sponsorship by an expert who can be examined on the reliability of the
factual assertions and soundness of the scientific opinions found in the
documents. Cf. Wisconsin Electric Power Co. (Point Beach Nuclear Plant,
Unit 2), ALAB-78,5 AEC 319,332-33 (1972) (citing Dolcin v. FTC,219
F.2d 742, 748 (D.C. Cir.1954), certiorari denied 348 U.S. 981 (1955))."

CESG nonetheless points out that, as to three of the exhibits (59,62
and M), it had unsuccessfully sought to subpoena sponsoring witnesses. Tr.
4874-79. The Licensing Board denied these subpoena requests on the
ground that CESG had not established " exceptional circumstances" requir-

" We do note, however, that several of the documents in question are not even "public
records" (eg.. CESG Exhs. 45. 48. 49. 54. 55, 56) and that it is questionable whether
consuhanu' reports fall within the ambit of investigative and evaluative reports in Rule
803(8)(C). See Notes of Advisory Committee on Proposed Rules. 28 U.S.C.A., Federal
Rules of Evidence. fol. Rule 803.
" These documents are not unlike the reports of the Advisory Committee on Reactor
Safeguards. These cannot be admitted into evidence for the truth of the matter stated therein
because ACRS members are generally not subject to examination as witnesses. Arkansas
Power and Lght Co. (Arkansas Nuclear One Unit 2). ALAB-94. 6 AEC 25,32 (1973).
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- - ing the witnesses' presence, pursuant to 10 CFR 2.720(h)(2)(i). Tr. 5020.

See also Tr. 4985-5020." We need not decide, however, whether the Board
erred in this determination. Although the matter is by no means free from
doubt, on its appeal CESG has not demonstrated the existence of prejudi-

E- cial error in the Board's denial of the subpoenas.
Exhibit M is a technical report addressing the " anomalous" Livermore

test results respecting the combustion of hydrogen / steam mixtures. As we
have seen, those test results were fully explored at the he? ting. See pp.
470-472, supra. Exhibit 59 is a technical report prepared by the Brook-
haven Laboratory which analyzed various matters relating to hydrogen
generation and control at the Sequoyah facility. That report and its
significance was likewise the subject of considerable testimony, including
cross-examination by CESG's counsel. See, e.g., Tr. 4069-70, 4075-76,
4088-94, 4358, 4398-4401, 4423-31, 4462 64. See also admitted CESG
Exhs. 40 and 40A. Exhibit 62 is Chapter 8 of a draft consultant report
entitled " Reactor Safety Study, Methodology Applications Program,
Sequoyah #1 PWR Power Plant," NUREG/CR 1659 (February 1981).
That chapter analyzed, inter alia, the probability and consequences of
hydrogen burning and detonation for several different " hypothesized core
meltdown accidents in the Sequoyah PWR." It, too, was the subject of
some direct and cross-examination during the testimony of a staff witness.
See, e.g., Tr. 4451-64."

Thus, all three exhibits were explored in testimony at the hearing.
CESG has offered no cogent explanation as to how the formal admission
of these exhibits, with or without the sponsorship of subpoenaed staff
witnesses, would have materially contributed to the development of the
record or might have altered the outcome of this case. We find no error
warranting reversal.''

" 10 CFR 2.720(h)(2)(il provides that the testimony of NRC personnel, other than those
already made available by the EAccutive Director for Operations, may not be required at a
hearing unless there is "a showing of exceptional circumstances, such as a case in which a
particular named NRC employee has direct personal knowledge of a material fact not known
to the [already available) witnesses."

Exhibit 62 was part of the same report that contained Exhibit 61, a one page table$5

summarising dominant accident sequences for Sequoyah. The Board admitted the latter (Tr.
4525 26) and cited it in its opinion (13 NRC at 668). The testimony concerning the two
exhibits is intertwined (see Tr. 4451 64. 4880). making it difficult to understand the Board's
admission of one and exclusion of the other. We note, however, that although Exhibit 62
analyicd the S2D sequence on Sequoyah, the bulk of the chapter dealt with " accident
processes" well beyond the scope of hydrogen generation and control during a TMI 2 typ
accident and thus was beyond the scope of this proceeding.

N- "In any event. we reiterate that the Commission is fully aware of the debate concerning the
adequacy of a hydrogen control system hke that at McGuire. Applicant is obliged, pursuant
to Commission imposed license conditions to continue its research in this area and to

b estabinh the long term adequacy of any hydrogen control system. See p. 472, supra

bsat
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3. CESG also objects to the Licensing Board's denial of a subpoena
for Louis Charles Barbe. Br., pp. 28 29. Mr. Barbe's testimony, offered in
support of contentions I and 2, assertedly was to concern "the human
factors involved in reactor operation."" The particular focus of the pro-

O posed direct examination of this witness was plant and operator response to
a control room fire and other such hazards." The Board noted the absence

''~

of any control room fire issues in this proceeding and denied the subpoena
for lack of relevance. Tr. 3480-81.

We agree with the Board's ruling. To the extent that Mr. Barbe's
testimony was to relate to control room fire issues, the subpoena request
fails to establish the " general relevance of the testimony * * * sought"" to
the TMI 2 issues of hydrogen generation and control. Other matters raised-*~

in the proposed direct examination ostensibly touched on hydrogen genera-
tion and mitigation systems but were not linked to the TMI-2 type LOCA

| that was contemplated in contentions I and 2 and that defined the scope of
this proceeding. Moreover, Mr. Barbe's resume does not suggest any
background in LOCA-initiated hydrogen generation and control at nuclear
power facilities." In these circumstances, we agree with the Board that the
general relevance of the proffered testimony of Mr. Barbe is not apparent
and thus find no reversible error.

4. On the last day of the hearing, there was extensive testimony
concerning the polyurethane foam used in the insulation of the ice con-
denser. Tr. 5104 73. The apparent concern was that, in the event of a
hydrogen burn following a TMI-2 type accident, (1) the polyurethane
would decompose from heat (pyrolysis); and (2) the gases from the
decomposition would burn, increasing the pressure within the containment.
Applicant's witness, however, expressed the opinion that the " additional
energy increment" from burning of the polyurethane gases would be
" insignificant" and that containment pressure essentially would not be
increased. Tr. 5119.

" CESG application for subpoena (February 26.1981) at p. 2. See also Tr. 3446-47.
" CESG application for subpoena, supra, attachment (Barbe Direct Examination).
" 10 Cf R 2.720(a).
* CESG application for subpoena. supra, attachment (Barbe Resume). CESG argues on
appeal that Mr. Barbe's testimony could have provided the "' background with respect to
operation of nuclear power reactor facilities"* lacking in the five psychologists who testified
for CESG on operator training. Br., p. 28 (citing 13 NRC at 664). But at no point has

( CESG esplained from what experience Mr. Barbe's familiarity with reactor facilities derives.
In fact, his resume renects no background in nuclear engineering despite CESG's assertion
that Mr. Barbe is a 'former Westinghouse nuclear division engineer." CESG application for
subpoena, supra. attachment (Listing of Propmed witnesses). Rather, Mr. Barbe was
Manager of Accident Prevention for Westirshouse Electric Corp. and has held numerous
other positions in the safety, fire protection. and industrial hygiene fields.
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- At the close of the hearing, the staff requested and was granted

additional time to review the record on this subject and to file further
testimony, if necessary (with the right given the other parties to respond).
Finding the record "sufficiently full" on this score and having no
" substantial information to add," the staff filed an affidavit on a detailed

_,

point of ice condenscr construction to provide "a more accurate depiction
of the plant as constructed." March 27, 1981 letter from Staff Counsel
and accompanying Affidavit of Noonan, et al. On that same day, CESG
filed an affidavit of Mr. Riley with his observations of the ice condenser
during a tour of the McGuire facility and his views on the additional
contributions to the plant's containment pressure from polyurethane de-
composition and burning. The applicant later filed a response to staff's
affidavit. See 13 NRC at 673

The Licensing Board admitted the staff's and applicant's affidavits but
found CESG's "not in response" to the staff affidavit. Ibid. In its brief,
CESG asserts that Mr. Riley's affidavit "is obviously relevant and should
have been accepted into the record," but fails to explain the respect in
which its admission might have affected the outcome. Br., p. 24. CESG i

has thus not established prejudicial error.

Ill. Other Exceptions

As noted st the outset, CESG also filed exceptions to the Licensing
Board's April 1979 initial decision. There the Board ruled against a
number of contentions raised by CESG relating to, inter alia, the need for
the McGuire plant to meet the anticipated power demands on applicant's
system, the availability of other alternatives to meet that demand, and the
cast-benefit balance of the plant.

CESG cites 11 instances in which the Licensing Board assertedly erred
in its disposition of those contentions (Exceptions 18-28). Its brief, how-
ever, offers no record support for its claims. Rather, CESG attempts to
support those claims by unsubstantiated references to developments purport-
edly occurring after the record closed. Br., pp. 38-42. For example,
arguing against the need for the plant, CESG alleges that the actual
growth in peak demand for electric power is less than previously predicted.
Id. at pp. 38-39. And, in urging that the NEPA cost-benefit balance
should now be struck against the plant, CESG directs attention to the
increase in plant capital costs since the time of the earlier estimates. Id. at
pp. 39-42.

The appeal at hand must be decided on the basis of the Licensing-++~=~
Board record before us. If CESG believed there was sufficient cause toi

reopen the record on NEPA issues, it was free to seek such relief (as it
successfully did in connection with the hydrogen issue). Cf. ICC v. /crsey
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City. 322 U.S. 503, $14 (1944). In the circumstances, we strike Exceptions
18-28 for want of any offered record support. See 10 CFR 2.762(a), (e).

We have examined the remainder of CESG's claims of error and find
them either without substance or inadequately briefed. See Public Service

O Electric and Gas Co. (Salem Nuclear Generating Station, Unit 1), ALAB-
650.14 NRC 43,49-50 (1981).

--
-

To the extent they are consistent with this opinion, the Licensing
Board's April 18, 1979 initial decision and Af ay 26, 1981 supplemental
initial decision are affirmed._ , ,

We also find reasonable assurance that the hydrogen mitigation and
control system at NicGuire can be operated without endangering the health
and safety of the public, during the interim period in which applicant and
the Commission continue to explore the adequacy of the system in place
and possible long-term alternatives.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the Appeal Board

Af r. Rosenthal, concurring:

The Licensing Board concluded that there was no occasion to decide
whether the evidence established that the applicant's hydrogen mitigation
system would avert a containment breach in the event of an accident of
the TNil-2 variety. The foundation of that conclusion was two-pronged:
(1) the Commission's explicit ruling in the TMI-I Restart proceeding that,

I hydrogen control measures need be considered only in the context of a
" credible" loss-of-coolant accident;' and (2) the Board's finding that the
occurrence of a TA11-2 type accident at NicGuire was "not credible"

As the majority opinion points out, and as seems beyond serious doubt,
the TMI-1 Restart guidance was correctly taken by the Licensing Board to
apply here. In the circumstances, it is not surprising that a principal
question raised by the CESG appeal was whether that Board's finding on
the " credible" issue was in error.

| ' Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit No.11. CU-80-16.11'

NRC 674. 673 (1980).
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Nonetheless, the majority opinion sidesteps that question. Its basis for~ ~~

doing so is the Commission's June 29,1981 order addressed to whether the
supplemental initial decision (authorizing the issuance of full-power, full-
term operating licenses for the two McGuire units) should be allowed to
become immediately effective. CLI-81-15,14 NRC 1. In the course of

%
^ paving the way for the issuance of such a license for Unit I alone, the

Commission took note of the fact that the applicant had agreed to install
and use an igniter hydrogen mitigation system. It added, without explana-
tion. that it "believe[d] that in this case installation and use of an
appropriate hydrogen mi:igation system is required for adequate protection
of the public health and safety". Id. at 2.

I can certainly agree with my colleagues that this pronouncement
provided sufficient cause for our independent examination of the adduced
evidence on the efficacy of the McGuire hydrogen control mitigation
system and the making of findings ab initio on that matter. Similarly, I
fully subscribe to the analysis of that evidence contained in the majority
opinion and each of the determinatiors which flowed therefrom. I must,
however, record my disagreement with the refusal of my colleagues also to
pass judgment upon CESG's challenge to the ground of the decision below.
More specifically, I believe that, in the absence of an explicit contrary
directive from the Commission, our obligation to consider and determine
those issues which the CESG appeal properly put before us could not be
erased by the June 29 order per se. I now turn to the ur:dcrpinnings of this
conclusion.

1. The 'immediate effectiveness' review which culminated in the
June 29 order was conducted under the authority of 10 CFR 2.764, as it
had been then-recently amended. 46 Fed. Reg. 28627 (May 28,1981). In
relevant part, Section 2.764(f)(2) provides that, in the instance of a
licensing board initial decision authorizing the issuance of a full-power
operating license, the Commission will determine on its own initiative
whether to stay the effectiveness of that decision.2 The Section goes on to
set forth the criteria which will lx employed in making that determination.
Although those criteria do not wholly correspond with the standards which
govern decisions on motions for a stay of an initial decision filed under 10
CFR 2.788(c), there is at least a partial overlap. For example, one of the
factors that the Commission is to take into account in its Section
2.76t(f)(2) review is "the likelihood that [an important substantive issue)
has been resolved incorrectly below'; in ruling u;un a Section 2.788(e)

.m.

' 2 Until that determination is made. the initial decision a automatically stayed.

.. ..
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stay motion, it must be determined, inter alia, whether "the moving party
has made a strong showing that it is likely to prevail on the merits" 3

|
In a two-tier appellate review system such as that prevailing in this )

agency, it is not customary for the superior tribunal to take a look itself at ;

G the merits of a trial-level decision in advance of any scrutiny of that
decision by the intermediate appellate body. And, where (as here) there is
a prescribed departure from the usual procedure in this regard, a question

C naturally arises respecting the implications of the determinations of the
highest authority in terms of the later appraisal of the same aspects of the
trial-level decision by its subordinate. The Commission was not insensitive
to this consideration and dealt with it directly. Section 2.764(f)(2)(vi)

e' states explicitly that "[i]n operating license cases, the Commission's review
under this section is without prejudice to Appeal Board * * decisions*

| * ". Consistent with this declaration, the June 29 order emphasizes* *
'

that "[t]his effectiveness decision is without prejudice to * * the normal*

appellate review of the Licensing Board's decision by the Appeal Board
* * * ". 14 N R C a t 2.*

2. Patently, had the Commission's June 29 order not alluded to the
,

need for an " appropriate" hydrogen mitigation system at McGuire, we
would have been duty-bound to decide the principal issue presented by the
appeal: the validity of the Licensing Board's finding that the occurrence
of a TMI-2 type accident at McGuire was "not credible" within the
meaning of the May 1980 TMI-l Restart order. For, once again, there
appears to be general agreement that that Board had not misread the
scope and effect of the latter order; i.e., its teachings applied to McGuire
and required an evaluation of the adequacy of the applicant's hydrogen
mitigation system in this proceeding only if a TMI-2 type accident at that
facility was found " credible"

Thus, my colleagues have allowed the June 29 order to have a substan-
tial - indeed dispositive - impact upon what issues presented by the
CESG appeal we would decide. As earlier noted, I have no quarrel with

| the election to employ that order as a springboard for a full evaluation of
-

the McGuire hydrogen mitigation system. Given the Commission's articu-
lated belief that an " appropriate" system of that stripe was required, it
made good practical sense to pursue that course (so long as there was a

!

|
3 The provisions of, and interaction between. Sections 2.764(f)(2) and 2.788(e) were
discussed more fully in our decision denying CESG's motion for a stay of the supplemental
initial decision, rendered two days after the Commission's June 29 order. ALAB-647.14
N R C 27, 29-30.

* Section 2.764(f)(2)(v) does provide, inter alia, for the furnistiing of specific instructions to
the Appeal Board in connection with the latter's review. No such instructions were issued in
the June 29 order.
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O
sufficient record foundation for the evaluation).s But I do not understand.gper---.
how it can be suggested that we honor the Commission's admonition that
its order was without " prejudice" to Appeal Board review when we use
that order as providing, of itself, justification for not reaching an issue
which was both crucial to the outcome of the case below and the focal. . .

point of the appeal.'
In this connection, what would my colleagues have done had there been

no (or an insufficient) evidentiary record on the efficacy of McGuire's
hydrogen mitigation system? Would they still have declined to pass on the
" credible" issue on the strength of the June 29 order? If so, our only
recourse would have been to vacate the supplemental initial decision and
remand the cause to the Licensiig Board with instructions to takc further
evidence on the hydrogen mitigation system and to render a new decision
turning upon the adequacy of the system, in such circumstances, there
most assuredly would have been no room for any claim that the June 29
order had not " prejudiced" the outcome of the appellate review. It would
have not merely prejudiced, but wholly determined that outcome.'

3. My misgivings regarding the effect which my colleagues have
given to the Commission's June 29 order in scoping our appellate review
are reinforced by that order itself. As previously noted, the order does not
illume the precise basis upon which the Commission collegially concluded
that public health and safety considerations dictated the installation and
use of an " appropriate" hydrogen mitigation system. To be sure, in sepa-
rate additional opinions, individual Commissioners laid bare their quite
divergent views on some aspects of the hydrogen generation problem.14
NRC at 413. But the opinion for the Commission as a whole contains no
explicit or implicit indication tl.at the TMI-l Restart guidance was being
overturned.

By this observation, I intend no criticism of the Commission. Apart
from the fact that it is not my role to assess the wisdom or completeness of
the decisions of superior tribunals, I can readily understand why, in the

% hether what was said in the June 29 order imposed a legal obligation upon us to examineS

the sufficiency of the hydrogen mitigation system (assuming the Licensing Board had
correctly decided the " credible' issue) is another matter.
* Notwithstanding my colleagun' disclaimer in their footnote rejoinder on this matter, I
remain persuaded that such is the reahty of what has occurred here. Otherwise, I would have
cast this opinion quite differently.

The Commission obviously was aware that the Licensing Board had made no findings on the7

efficacy of the McGuire hydrogen mitigation system. Yet, despite its stated behef that such a
system was required, it neither ordered a remand to the Licensing Board nor directed us to

j make the requisite findings (if possible on this record). While I reiterate that it was proper
e

for us to adopt the latter course on our own, the Commission's silence in that respect cautions
against giving the statement in question the adjudicatory significance attributed to it by my
colleagues.

n-.
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totality of circumstances, the Commission might have found it neither
necessary nor feasible to dwell at length upon any of the conclusions
summarily set forth in the June 29 order. That order, after all, was not the
product of a detailed review of the Licensing Board decision and under.
lying record, following full briefing and possible oral argument. Rather, it
issued but a month after the supplemental decision (in recognition of the
time limitation which the Commission imposed upon itself in Section_ . . .

2.764(f)(2)(iv)) and had a clearly defined and limited purpose: that of
determining merely whether the public interest would be best served by

0 allowing the supplemental initial decision to become effective before appel-
late review had taken place. My point is simply that the absence of any.._

hint that the Commission was rescinding the TMI-l Restart guidance
supplies a particularly compelling reason why we should have proceeded to
decide the raised issue as to whether the guidance was correctly applied on
the record of this case - rather than simply discard the issue as having
been impliedly declared moot by the Commission.'

It may be that, in this particular instance, no operative significance will
attach to my colleagues' resort to the June 29 order in determining what
tendered appellate issues should be considered by us. But even if this be so,
the question of the propriety of that action retains future importance. It is
a virtual certainty that the Commission will be called upon with increasing
frequency to conduct "immediate effectiveness" reviews of licensing board
initial decisions in operating license proceedings. And it is reasonable to
suppose that, as in this case, the order issued in connection with at least
some of those reviews will contain conclusions which might appear
"without it being so stated by the Commission) to have a bearing upon the
necessity that an appeal board reach a specific issue presented to it on a
Section 2.762(a) appeal. Thus, it can be expected that the situation which
has confronted and divided us here will recur - very possibly in a context
where the appeal board's treatment of it will have a discernib!c effect upon
the outcome of the appeal.

It is essentially for this reason that, notwithstanding my full endorse-
ment of the outcome of our deliberations in the present case, I have felt
constrained to ventilate the foregoing concerns. As I see it, there is ample
warrant for further Commission guidance respecting the use to be made by

8 1 do not wish to be understood as believing that a decision on that issue necessarily would
have been easy. The term " credible" is not defined in the 7Aff-l Restart order and, to my
knowledge. it has not elsewhere acquired a settled meaning for NRC regulatory purposes.
Nor for those purposes is the standard dictionary definition particulzrly illuminating.

l
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the appeal boards of a statement contained in a Section 2.764(f)(2) order ;''

which is not accompanied by explicit instructions as to the effect that is to
be given that statement in the course of the normal appellate review. I am
hopeful that that guidance will be forthcoming. i

Dr. Buck and Ms. Kohl have authorized me to state that, although in |"

disagreement with my views on the propriety of not reaching the " credible" |
issue here, they share the belief that it would be helpful if the Commission
clarified its intent respecting the effect which appeal boards are to accord
Section 2.764(f)(2) orders.
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APPENDIX A

The MARCH and CLASIX Computer Codes

The MARCH code computes, among other things, the rate of hydrogen
generation that results from uncovering and overheating of the core.' The
MARCH code, developed and used by Battelle, Columbus Laboratory in
this proceeding, modeled the upper and lower containment compartments
with the ice condenser as a junction, not a separate segment. Staff Exh. K,
fol. Tr. 4353, at p. 26. The code included models for ice bed heat removal,
structural heat sinks, return air fans and containment sprays. Ibid.2

The CLASIX code, developed by Westinghouse / Offshore Power Sys-
tems, is a multi-volume containment code' "which calculates the contain--'

( ment pressure and temperature response in the separate compartments."
'

/d. at pp. 20-21. See also Applicant Exh. SB, at pp. 2-15 - 2-20. The
CLASIX code also models the containment air return fans, spray and flow
paths through the ice condenser doors, and can track the distribution of
the important components in the containment atmosphere (oxygen, nitro-
gen, hydrogen and steam). Staff Exh. K, fol. Tr. 4353, at p. 21. See also
Applicant Exh. SB, at p. 2-16. Figures 1 and 2, fol. p. 2-20.

I

' As explained by the staff, the rate of hydrogen production is usually steam limited: "The
raie of hydrogen release from the primary system depends on the rate of steam release and
the mass fraction of hydrogen in the total steam volume." Staff Exh. K, fot. Tr. 4353, at p.
18.
2 The sprays are aaumed, due to code restraints, to remove heat only after all the ice is
melted. /d at p. 26.
3 The model for McGuire utilized six volumes which were interconnected by appropriate flow
paths. Applicant Exh. SB, at p. 2-15. This permits representation of several of the major
subcompartment volumes, e g.. the upper containment volume, the ice condenser and the
lower containment volume, which is divided into several subvolumes.
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APPENDIX B*- -

Documents Excluded by the Licensing Board |
Exhibit Title of Insitutional Summary ;

Number Document Author Description 1
--

42 " Analysis of Battelle, Portions of
the T M I Columbus MARCH
Accident and Laboratory computer code |
Alternative analyses of

Sequences," variations in |

NUREG/CR- system operation ;

1219 in a TMI-accident !

pp. V-Vi, scenario. Portions
1-1-14, consist of the
2-1 - 2-8 Abstract and

Summary sections |
and a factual
recitation of the
TMI accident.

43 Id. pp. 5-1, Portions consisting

5-18, figs. 5-3, of MARCH
5-4, 5-5 analyses of

alternative
Iscenarios.

44 Id., pp. 8-1 Portions consisting

to 8-8 of MARCH j

analyses of
'

hydrogen burning i

in TMI Accident. ,

45 " Testimony of NSAC Proposed applicant

A. D. Miller testimony by a |

Regarding Nuclear Safety |

Hydrogen Analysis Center
Production (NSAC) member
at TMl" of events leading

to, and amount
of hydrogene
gracrated during,
the TMI accident.
Contains portions

i
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Exhibit Title of Institutional Summary
Number Document Author Description

of "NSAC-1"

O study (11 pages,
& figures). '

.- - 46 " Hydrogen R&D
Problems in Associates Report to NRC
Sequoyah on ice condenser
Containment" plant containment j

,w. response
''

to hydrogen
production, ;

burning '

,

and mitigation ;

by igniters '

(7 pages & ;
appendices).

,

!

47 Memorandum NRC NRC technical |

memorandum ;

commenting on i

Commission Paper i

SECY-80-107, l

" Proposed Interim |
Hydrogen Control j
Requirements
for Small |
Containments" '

(7 pages
& figures).

:

i 48 NSAC-1 NSAC Portions of a
" Analysis of Study (NSAC-1)'

,

Three Mile of the TMI-2
Island Unit-2 accident, consisting
Accident." of 3 diagrams '

Figures TH9, related to the ;
t TH10, THi t TMI-2 ECCS. '

l
49 Id., Appendix NSAC Portions of an L

'
PDS, pp.12- appendix
14 describing the

,
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Exhibit Title of Institutional
-

Summary~~

' Number Document Author Description

TMI-2 plant j

computer. |-

50 Memorandum NRC NRC
memorandum ',

| analyzing and ,

'
| evaluating

selected TMI 2
containment
related issues i

(7 pages). .

I

SI "Sequoyah R&D Critique of Ames
l

Containment Associates analysis of

Analysis" Sequoyah
Containment |
(22 pages). |

52 Memorandum NRC NRC !

memorandum i

with attached
McGuire draft |

SER Supplement
,

(4 pages). j

53 Transcript NRC Portion of .'

of 248th ACRS transcript |

Meeting Dec. 5, discussing North !
'

( Anna 2 Residual1980, pp.339-405
Heat Removal

t
System.

i

54 NSAC 1, supra, NSAC Portion of NSAC-1

Appendix ERV, appendix discussing
the TMI-2 |pp. 1 -5.
Electromatic !

Relief Valve. [

55 /d.. Appendix to f"
^

NSAC-1 |
Appendix PDS,

discussing plantpp.1-6
I

,

s
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Exhibit Title of Institutional Summary
Number Document Author Description

data sources for i

TMI-2 accident.

56 /d., NSAC Diagrams relating
Figures OTSG-1 to TMI-2 steam..
and OTSG-2, generator system. ,

and Appendix
RCPCS-1

I~~
58 "NRC Staff NRC NRC Staff

Answers to answers to .

CESG interro. various questions !
gatories and posed by CESG. !

Requests for
Documents"

59 "Some Very Brookhaven Evaluation of
Prehduary National consequences ,

Results of Laboratory of H burning2

Short-Term in a wide range ,

Analysis (3- of degraded core i

week study) accidents in a t

of Hydrogen P W R ice ;
Combustion condenser plant '

,

| during Degraded with ignition
Core Accidents sources installed
in the Sequoyah (10 pages, |

Nuclear Plant in 139 figures). !
the Presence of !
Glow Plugs" !

'
62 " Reactor Safety Sandia Accident Process

Study National Analy. sis for
Methodology Laboratories Sequoyah (13
Applications pages plus figures
Program: & tables).
Sequoyah #1,"

,

'

Chapter 8,
NUREG/CR-
1659. ,

|
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Exhibit Tite of insitutional Summary

Number Document Author Description

'

Staff M "Some Hydrogen R&D Associates Analysis and

Control (for Lawrence interpretation of
Considerations Livermore igniter tests (26

for Ice Condenser National pages including I

Nuclear Plants" Laboratory). computations).

f
I ,

I
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Cite as 15 NRC 493 (1982) ALAB-670

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

G'

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:-

Alan S. Rosenthal, Chairman ;
l Thomas S. Moore i,

Christine N. Kohl,_

in the Matter of Docket No. 50-255 SP

!

CONSUMERS POWER COMPANY :

| (Palisades Nuclear Power !

! Facility) March 31,1982

l
The Appeal Board reverses a Licensing Board's order, LBP-81-26,14 ;

NRC 247 (1981), denying the request of a labor union representing the, '

| plant's control room operators for a hearing on an NRC enforcement order
i restricting, inter alia, overtime work by the operators, and remands the
i case to the Licensing Board for further proceedings.

RULES OF PRACTICE: INTERVENTION (DISCRETIONARY) i

The Commission has broad discretion to provide hearings or permit |
intervention in cases where the avenues of public participation are not '

available as a matter of right. Public Service Company of Indiana j
(Marble Ilill Nuclear Generating Station, Units I and 2), CLI 80-10,11 '

NRC 438, 442 (1980). The Commission has generally empowered its [
adjudicatory boards with the same discretion to , allow intervention in ;

( licensing and enforcement cases.
1

RULES OF PRACTICE: INTERVENTION PETITIONS

For purposes of ruling on an appeal from the denial of a hearing
petition, all material allegations of the intervenor's petition generally must -

,

be accepted as true.
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' Mr. Theodore Sachs and Ms. Laura J. Campbell, Detroit,
Michigan, for the appellants, Utility Workers Unior; of

' Ame:-ica, AFL-CIO, and the Michigan State Utility Workers i

Council."

Mr. Judd L. Bacon, Jackson, Michigan, for the licensee,
Consumers Power Company.

Mr. Stephen G. Burns for the Nuclear Regulatory Commission
staff.

DECISION

Opinion of the Board by Mr. Moore (in which Mr. Rosenthal and Ms.
Kohl join):

The union serving as collective bargaining agent for the licensed oper-
ators at the Palisades Nuclear Power Facility' appeals the denial of its
hearing petition challenging a " confirmatory order" issued by the NRC's
Director of the Office of Inspection and Enforcement. The order restricts
overtime for the licensed operators at that Consumers Power Company's
plant to a degree greater than the agency's generally applicable limitations
on such work. The union asserts that the ordered restriction lacks any
factual basis and is unsupported by any reasonable safety considerations;
rather, the overtime proscription was adopted by the Director after the
licensee proposed it as part of a "make peace" offering following a period
of stepped up enforcement actions against the company.2 The Licensing
Board held that the union lacked standing to challenge the order and that
the Commission's referral of the hearing petition precluded the Board from

I granting discretionary intervention to the union. LBP-81-26,14 NRC 247,
250-259 (1981). The Board also expressed the view that discretionary'

intervention for the union would, in any event, be inappropriate. Id. at
259-262.

We reverse. We do not believe that the Commission's referral order
barred the grant of discretionary intervention or, in the circumstances
presented, that such intervention should have been withheld. In permitting
the union to intervene, we heed the Commission's counsel in Portland
General Electric Company (Pebble Springs Nuclear Plant, Units I and 2),

' Appellants are the Utility Workers Union of America. AFL-CIO, and the Michigan State
Utihty Workers Council (collectively " union").

See Reply of Utility Workers Union in Support of Hearing May 28,1981, at 2.. 2
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CLl-76-27, 4 NRC 610, 616 (1976), that "our regulatory responsibilities
can best be carried out by allowing intervention as a matter of discretion
to some petitioners who do not meet judicial standing tests." We eschew
the opportunity to resolve the standing question, however, because we hold

G considerable doubt that, as presented, this issue is likely to arise again in
Commission proceedings.'

. . .

1.

On March 9,1981 the Director of I&E issued an " Order Confirming
Licensee Actions to Upgrade Facility Performance"* which, as the title<,_

implies, reflects the licensee's prior consent to be bound by the terms of
the order. Sections II,111 and IV of the order describe its history.

Section || relates that, over the past several years, the NRC has cited
the Palisades facility for numerous infractions of agency regulations. In-
spections during the period September 1979 to September 1980 disclosed
41 items of noncompliance. The same period produced two enforcement
actions. One, pending at the time of the order, involved a proposed civil
penalty of $450,000 for a continuing violation of containment integrity.
The second entailed a penalty of $16,000 for employee errors in misalign-
ing valves for safety-related equipment. As a consequence of licensee's
conduct, the NRC graded the facility's performance for reactor operations

3 Although standing questions occasionally surface in NRC adjudications outside the contest
of construction permit, operating license or license amendment proceedings, such instances are
infrequent. Here, the standing issue arises in an enforcement action. Moreover, the question
of the union's standing takes a form that makes it most unlikely to recur. In order to meet
the ' injury in fact" component of the familiar two-pronged standing test applicable to
Commission proceedings (see Pebble Springs. supra. 4 NRC at 613-614), the union, as
representative of its members, alleges that the confirmatory order caused a garden variety
pcketbook injury to the employment opportunitics of the Palisades * operators.

But it is the union's * zone of interest" argument that sets this case apart from the standing
questions common to Commission proceedings. Rather than assert an interest within the
penumbra of the statutes ordinarily administered by the Commission, the union alleges an
interest arguably within the zone of interest of the federal labor statutes. In a federal court
such an asserted interest seemingly would present no barrier to meeting the zone test. See
Arnold Tours. Inc. v. Camp. 400 U.S. 45 (1970) per curiam (plaintiff trasci agents found
within zone of interest of one statute - the Bank Service Corporation Act - when, as
revealed by under!)ing opinions (408 F.2d 1147 (1st Cir.1969), vacated. 397 U.S. 315
(1970), on remand, 428 F.2d 359 (1st Cir.1970), reversed, 400 U.S. 45, supra), they had
alleged that actions by a national bank pursuant to a ruling of the Comptroller of the
Currency violated National Bank Act's " incidental powers' restrictions). See also Association
of Data Processing Service Organi;ations v. Camp. 397 U.S. I50 (1970). In the setting of an
NRC administrative proceeding, however, it raises questions not readily amenable to
itsolution. Because me doubt the standing question presented by the union petition is likely to
recur, me see no present necessity to decide the matter when our opinion would provide httle

practical guidance for future cases.
46 Fed Reg 17688 (March 19,1981).
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O
and radiation protection "below average" among ' Region 111 licensees for~

the 1979-80 period.
Section ill of the order recites the licensee's most recent infraction of

agency rules: the January 6,1981 failure of an electrical repairman to
follow required procedures. This error caused a one-hour isolation of the-

125 volt station batteries in violation of the technical specifications in
Consumers' operating licensc and resulted in an "immediate action letter"

( to the licensee prescribing short term corrective actions.
The brief operating history recounted in the second and third sections of

the order led the Director in section IV to conclude "that major changes in
the licensee's management controls are necessary to assure that the li-
censee can operate the Palisades facility without undue risk to the health
and safety of the public."' To meet the agency's concerns, Consumers
proposed a program to upgrade performance and assure safe operation at
Palisades. Thereafter the licensee made certain additional commitments
and, ir section V of the challenged order, the Director confirmed all of
these undertakings along with the earlier prescriptions contained in the
agency's immediate action letter. As relevant here, paragraph B of that
section states: ,

Extended overtime on the part of licensed operators shall be
avoided by restricting the overtime for licensed operators as fol-
lows:

(1) No more than 4 overtime hours in any 24-hour period;
(2) No more than 24 overtime hours in any 7-day period;
(3) No more than 64 overtime hours in any 28-day period.
The Director of Region 111 may relax or terminate any of the

preceding conditions in writing for good cause.'
The final section of the Director's order contains the routine language of

a notice of hearing; i.e., any person having an interest affected by the
order may request a hearing in accordance with the Commission's regula-
tions. It concludes, however, with the statement that "[i]f a hearing is
held, the issue to be considered at such hearing shall be: Whether, on the
basis of the matters set forth in Sections 11 and 111 of this Order, this
Order should be sustained."'

i

In response to the Director's order, the union filed with the Commission
a timely petition seeking a hearing to challenge the validity of the
confirmatory order's overtime restriction. In its petition, the union states
that it is the exclusive bargaining agent for the licensed operators at the
Palisades facility. It asserts that the order's overtime limitation on Pali-

,

* Id.
' * 14. at 17689.

7 14. at 17690.j
|
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sades operators is more restrictive than the Commission's otherwise ap-
plicable standards established as interim criteria for shift staffing.' The
petition therefore states (Pet. at 3) that the "empl)yment opportunities" of
its members are " adversely affected." The union seeks to have the overtime

G restriction set aside, alleging (id. at 2) that the restraint was proposed, not
by the Commission, but by the licensee without notice or consultation with
the union, and that "no reason was demonstrated or existed or was

"
pertinent . . to occasion greater restriction on overtime than is otherwise
required by the Commission's general standards, or is permitted to the
licensee under its collective bargaining obligations to the Union under the
National Labor Relations Act."

P The NRC staff opposed the union's hearing petition It claimed that (i)
the :nion is not entitled to a hearing because it lacks standing and (ii) a
discretionary hearing would neither be a wise use of agency resources nor
concern the health and safety mandate of the NRC.' Rather than rule on
the union petition, the Commission referred the matter to the Board below
stating that:

'

The Commission hereby refers the March 31,1981 request for a
hearing to an Atomic Safety and Licensing Board to be appointed
by the Atomic Safety and Licensing Board Panel Chairman to
decide whether the Union should be granted a hearing. If the
Licensing Board determines that a hearing is required, it should
conduct the hearing.''

' The interim shift staffing criteria are contained in a letter dated July 31,1980 addressed to
all licensees and applicarits for licenses from the Director, Division of Licensing. Office of
Nuclear Reactor Regulation. They provide that:

(l) An individual shall not be permitted to work more than 12 hours straight (not
including shift turnover time).

(2) An individual shall not be permitted to work more than 24 hours in any 48 hour
period.

(3) An individual shall not work more than 72 hours in any 7 day period. |

(4) An individual shall not work more than 14 consecutive days without having two !

consecutive days off.
' The licensee filed no opposition to the union petition. Rather, it informed the Commission
that if the petition were granted the company wished to participate as a party in the

[ subsequent hearing. Before us, however, Consumers filed a brief because it interpreted our
| order establishing a briefing schedule as a direction to file one. The licensee now argues that

the union lacks standing to challenge the Director's order but that the Commission crected no
br to the Licensing Board's grant of discretionary intervention. On the question of whether
the union should be allowed to intervene, the licensee takes the carefully crafted position *that
it is a close question which, on balance, disfavors union intervention.
'' Commission order May 29,1981 (unpublished).

I
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The Licensing Board held that the Commtssion's order referring the
hearing petition divested the Board of all discretion to allow the union to
intervene. It reasoned that the phrase "should be granted" in the referral-
order must be read in context with the word " required" in the following
sentence so as to limit the Board's authority. This interpretation was
appropriate, it said, because "[t]he use of discretionary hearings is rare in
general, and unheard of in the context of an NRC enforcement action." 14
NRC at 259. Therefore, the Board concluded that "it is inconceivable to
suggest that the Commission, without any clear directive so stating, wanted
the Board to consider whether a discretionary hearing should be held . "/d.

We cannot accept the Licensing Board's reading of the Commission's
referral order or its reasoning in support of that interpretation. Nothing in
the pertinent language of the order demonstrates that the Commission
intended to restrict the Board's authority exclusively to determining
whether the union has standing and thus is entitled to intervene as a
matter of right. In our view, the Commission's order says two things: (1)
a licensing board is to decide whether the union should be granted a
hearing; and (2) if so, the same board should proceed with the hearing."
Accordingly, we find no limitation on the authority of the Licensing Board
to grant discretionary intervention to the union."

In addition, we reject the Licensing Board's suggestion that the past
dispensation of discretionary intervention to parties in Commission proceed.
ings prejudices the future grant of such intervention. In Pebble Springs,
supra. the Commission held that the agency could best fulfill its regulatory
responsibilities in licensing proceedings by permitting broader public par-
ticipation than is mandated by section 189a of the Atomic Energy Act of

" The operative language of the Commission's order states that a board was "to decide
whether lhe Union should be granted a hearing. If the Licensing Board determines that a
hearing is required, it should conduct the hearing." We reject the Licensing Board's view that
the phrase "should be granted" incluctably must be read in context with the word * required"
in the following sentence. Indeed. to read the referral order in this fashion condones a
redundancy. To place all emphasis on the word " required" and read it as a proscription on
the Board's authority, in effect. renders superfluous the clause "to decide whether the union
should be granted a hearing' in the previous sentence of the order. We think the more
reasonable reading is to give equal meaning to all the Commission's words thereby placing all

rts of the order on the same footing without any duplication or unwarranted emphasis.
p2 Moreover, at the time it referrer. the union's petition to the Licensing Board. the
Commission had before it the staff's opposition which argued, inser alia. that a hearing
should not be ordered as a matter of discretion. See NRC Staff's Response to Utihty~g

- Workers Union of America's Request for a Hearing. April 20,1981. at 610. In this
circumstance. we beheve that if the Commission intended to remove the Licensing Board's
discretion to allow the union to intervene,it would have donc so unmistakably.

..

498



-_

1954." It then provided guidelines for the exercise of board discretion in
ruling on intervention requests. 4 NRC at 616. Subsequently, in Public
Service Company of Indiana (Marble Hill Nuclear Generating Station,
Units I and 2), CL!-80-10,1I NRC 438 (1980), the Commission was

G confronted with a hearing petition challenging a confirmatory enforcement
order. It paraphrased its Pebble Springs holding and again stated that "the
Commission has broad discretion to provide hearings or permit inte ven-m
tions in cases where these avenues of pub!;c participation would not be
available as a matter of right." Id. at 442. Although the Commission
ultimately denied discretionary intervention in Marble Hill, it nevertheless,

fully examined the question and extinguished any notion that consideration_

of discretionary intervention in enforcement actions was inappropriate.
Thus, contrary to the view expressed by the Licensing Board, we think the
Commission's Marb/c Hill and Pebble Springs decisions teach that hearing
boards are empowered to allow intervention in appropriate licensing and
enforcement cases in the absence of a specific and clear withdrawal of
authority. Here, as we see it, the Commission's order does not clearly
rescind that authority.''

ill.

Having found no limitation on the Licensing Board's authority to grant
discretionary intervention, we now must decide whether the union petition
presents circumstances warranting such a grant. In its Febble Springs
decision, the Commission suggested that hearing boards balance the follow-
ing six factors drawn from the Rules of Practice" to determine whether a
petitioner should be granted discretionary intervention in an agency pro-
ceeding:

(a) Weighing in favor of allowing intervention -
(1) The extent to which the petitioner's participation may

reasonably be expected to assist in developing a sound
record.

" 42 U.S C. 92239(a).
'' We find singularly unpersuasive the staffs argument (Br. at 25) that the " brevity and
routine nature" of the referral order, in conjunction with the general agency policy

| encouraging licensee consent to enforcement orders, evidences the Commission's intent to
I divest the Licensing Board of authority to permit discretionary intervention. As discussed
' above, if any hference properly may be drawn from the brevity and routine nature of the

referral order, it is a conclusion opposite to that proffered by the staff. See also note 12
supra.
" See 10 CFR $2.714(a) and (d).

;
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~" (2) The nature and extent of the petitioner's property, finan-

cial, or other interest in the proceeding.
(3) The possible effect of any order which may be entered in

the proceeding on the petitioner's interest.
(b) Weighing against allowing intervention -h-

(4) The availability of other means whereby petitioner's inter-
est will be protected.

(5) The extent to which petitioner's interest will be represented
by existing parties.

(6) The extent to which petitioner's participation will inappro-
priately broaden or delay the proceeding.

4 NRC at 616.
Although the Licensing Board labeled its interpretation of the Commis-

sion's referral order " dispositive" of the intervention question, it neverthe-
less proceeded to express the view that the Comm;ssion's discretionary
intervention criteria militated against union participation.14 NRC at
259-262. We disagree. In the circumstances, denial of the union's hearing
request was an abuse of discretion. A proper application and balancing of
the criteria for guiding the exercise of discretion favors union intervention.

We shall address each of the six factors serialim. Before doing so,
however, two additional points deserve emphasis. First, for the purpose of
resolving this appeal from the denial of a hearing petition, we accept as
true all material allegations of the union petition.'' We do this because the
propriety of the Licensing Board's ruling must be measured against the
record made by the litigants. Here, of course, the record consists primarily
of the Director's order and the union's petition. Second, to apply properly
each of the Commission's factors, a clear understanding of the allegations
comprising the union challenge to the Director's overtime limitation is
crucial. Admittedly, the petition is more conclusory and abbreviated than
good pleading would suggest. But its gist is plain. It alleges that the
overtime proscription placed on the Palisades operators by the confirmatory
order is a greater restriction than the agency's otherwise applicable over-
time standard'' and that this greater restriction'' is not supported by the

'' Virginia Electric and Power Company (North Anna Power Station, Units I and 2),
ALAB-342, 4 NRC 98.105 (1976). See Florida Power d light Company (St. Lucie

f Nuclear Power Station, Unit No. 2), ALAB-420, 6 NRC 8,13 (1977). Cf Cladstone.
Realtors v. BcIlwood. 441 U.S. 91,109 (1979), Warth v. Seldin. 422 U.S. 490,501 (1975).
li See note 8, supra.

Although the union petition does not quantify the greater overtime limitation placed on thed
I w
' Palisades operators by the confirmatory order, the Licensing Board correctly calculated the

maximum difference in permissible overtime under the confirmatory order and the July 3I,
1980 criteria (see note 8, supra) as 64 hours in any 28-diy period.14 NRC at 263. In

(CONTINUED)
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events set forth .in the order or by any other reasonable safety justification.
Coupled with this assertion is the union's proffered explanation why the
Director's overtime restriction lacks a proper foundation: the operator
overtime limitation was proposed, not by the agency, but by the licensee
(without notice or consultation with the union) in order to divert the
Commission from further enforcement actions against Consumers' Pali-
sades facility.''

Turning to the first factor for gauging the proper exercise of discretion
in ruling on intervention requests - the extent the petitioner's participa-
tion would assist in developing the record - the Licensing Board found
that the union could provide no assistance, /d. at 260. The Board stated

-
(id.)

addition, we note that the overtime restrictions in the July 31, 1980 criteria, unlike the
restrictions in the confirmatory order applicable only to Palisades operators, apply to the
whole group of plant personnel performing safety related functions. See Attachment to Reply
of Utihty Workers Union, May 28,1981.

The July 31, 1980 overtime criteria were superseded by a new Commission policy
announced in NUREG-0737, " Clarification of TMI Action Plan Requirements," at 3-6
(November 1980). Even though the NUREG 0737 policy was published several months
before the union filed its request for a hearing, the union petition fails to mention the new
pohey. In any event, this overtime policy applies to those plant personnel performing
safety related functions and prusides:

(1) An individual should not be permitted to work more than 12 hours straight (not
including shift turnover. time).

(2) There should be a break of at least 12 hours (which can include shift tenover time)
between all work periods.

(3) An individual should not work more than 72 hours in any 7-day period.
(4) An individual should not be required to work more than 14 consecutise days without

having 2 consecutive days off.
NUREG-0737 at p. 3 7.
On February 18,1982 the Commission further hberalized its policy on nuclear power plant

staff working nours. 47 Fed. Reg. 7352 (February 18, 1982). The new policy apphes to those
plant staff performing safety-related functions and provides that:

a. An individual should not be permitted to work more than 16 hours straight
(escluding shift turnover time).

b. An indisidual should not be permitted to work more than 16 hours in any 24 hour
period, nor more than 24 hours in any 48-hour period, nor more than 72 hours in
any sesen day period (all escluding shift turnover time).
A break of at least eight hours should be allowed between work periods (includingc.

shift turnover time).
d. The use of overtime should be considered on an individual basis and not for the

entire staff on a shift.
47 Fed Reg. at 1353.

''See Union Pet. at 12; Reply of Utility Workers Union, May 28,1981, at 2. Stripped of
the union's diplomatic phrasing. it alleges that there is no factual or safety basis for the
greater overtime restriction because the Director unwittingly approved the licensce's
unfair-labor practice scheme to limit operator overtime when he accepted Consumers'
package of remedies designed to deflect further enforcement actions. Or, stated otherwise,
had the Director independently analyzed the greater operator overtime restrictions instead of
merely rubber stamping them as part of a larger package, he would have found no basis or
necenity for the limitation.
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the Union has not alleged that Palisades has been made any less
..

safe as a result of the restricting of overtime hours. Thus, any
.-.

" contribution" the Union would make to the record would be to
non safety related issues. To the extent that the Union's " rights"

i .

are not related to safety, it is true - and irrelevant - that such
rights would not be represented by the NRC because such consid-

P- erations would be outside the NRC's mandate for protecting the
health and safety of the public.

The principal difficulty with the Licensing Board's reasoning is ths.t it
overlooks the focus of the record that would be developed in a hearing;. It
also ignores the very foundation of the union's challenge to the Director's
order. As mandated by the Director, the sole litigable issue in any hearing
would be whether, on the basis of the operating history recited in sections
|| and ill of the order, the order should be sustained. 46 Fed. Reg. at
17690. Ilence, the only record to be developed necessarily must be keyed
to the events recited in the order and to a consideration of whether they
support the order's various provisions. This dovetails precisely with the
essence of the union's allegation that the facts set forth in the Director's
order show neither the need for the restriction nor any causal relationship
between overtime and the recited licensee deficiencies. Rather than focus
on the single litigable issue and its relationship to the union's challenge,
the Licensing Board mistakenly perceived the safety significance of the
union's allegations.2' in our view, the representative of the licensed oper-
ators at Palisades is ideally suited to present evidence and otherwise assist
in developing the record on the question of whether operator overtime was
a causative factor in the events recited in the Director's order. Con-
sequently, this factor weighs in favor of union intervention.

The Licensing Board apparently weighed the second factor against
union intervention as well, its entire consideration of the nature and extent
of the petitioner's property, financial or other interest in the proceeding
consisted of a single sentence: " Conceding that the Union's interest is
economic this interest is not arguab!v within the * zone of interests'
protected by the Atomic Energy Act." 14 NRC at 260.

The union seeks to protect its members from the potential financial loss
resulting from the Director's limitation on the number of overtime hours

in reaching its conclusion. the Board fell prey to the staff's sophistic argument that.20

because the petition did not allege the overtime restriction made the facility less safe. any
possible union contribution to the record would be to nonsafety-related issues falling outside
the health and safety mandate of the NRC. Although we thought it obvious. a challenge for
lacl6 of basis to a putative safety decision of the agency - in this case the Director's

- .

osertime limitation on the Palisades operators - is as much within the health and safety"T~
mandate of the NRC as a claim that a particular agency decision renders a facility less safe.
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the licensed operators at Palisades may work. This interest is concededly
economic. As such, the union's interest is squarely within one of the types
of interest (i.e., financial) that the Commission's second factor lists as
deserving favorable consideration when determining the question of discre-
tionary intervention. See p.13, supra. Furthermore, the oper-tor's pocket-
book injury may well prove to be considerable. See note 18, supra.
Accordingly, the Licensing Board should have weighed this factor posi-'

tively for union participation. Instead, the Board considered it negatively
because it erroneously concluded that, in order to fall within the bounds of
the second factor, the union's asserted interest must fall within the zone of
interest of the Atomic Energy Act. But the zone of interest inquiry is

''"
relevant only to the question of standing and whether a petitioner is
entitled to intervene as a matter of right. See note 3, supra.2' Discretionary

; intervention, on the other hand, is generally intended to allow participation
l by those petitioners "who do not meet the tests for intervention as a matter

of right.' Pebble Springs, supra 4 NRC at 616.
The third factor - the possible effect of any order on petitioner's

interest - was also incorrectly weighed by the Board against union
intervention. Unlike the normal licensing proceeding where some specula-
tion may be involved in ascertaining the possible effect of future orders on
a petitioner's interest, application of the third factor to a confirmatory
enforcement order lacks such guesswork. As we have seen, the union seeks
to protect the paychecks of its members from what it claims is the
Director's baseless limitation on the amount of overtime operators may
work. Allegations of such an immediate and substantial injury to the
Palisades operators, directly attributable to the Director's overtime restric-
tion, weigh in favor of union intervention. But, in applying this factor, the
Licensing Board miscast the union's interests and its challenge tothe
confirmatory order. It viewed the union challenge as a labor dispute
between Consumers and its employees with the Director as a bystander

2' As is evident fram the result in Virginia Electrre and Power Company (North Anna Power
Station, Units 1 and 2), ALAB-363, 4 NRC (31 (1976), following deferral. ALAB.342,4
NRC 98 (1976), discretionary intervention is not precluded because a petitioner asserts an
economic interest outside the zone of interest of the Atomic Energy Act.

No contrary inference should be drawn, as the staff suggests (Dr. at 27 28). from our
decision in Detroir Edison Company (Enrico Fermi Atomic Power Plant, Unit No. 2),

| ALAB.470, 7 NRC 473, 475 (1978). Our textual remarlos accornpanying note 2 of
| ALAB.470 regarding the zone of interest test and the lower Board's treatment of it were

intended to be confined to the question of petitioner's standmg. They were not aimed at the

I issue of discretionary intervention - a subject we addressed exclusively in note 2 of that
opinion. Therefore. ALAB-470 should not be read as an endorsement of the notion espoused
by the Licensing Board in fermi. LBP-78.II, 7 NRC 381, 388 (1978), that economicj
interests outside the zone of interest of the Atomic Energy Act weigh against discretionary
inter ention when considering the Commission's second factor.
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who should not referee the dispute.14 NRC at 260. Insofar as the NRC is
concerned, however, any labor dispute between the union and licensee is
secondary to the union's challenge to the Director's overtime restriction.
The Director issued the order and it is the Director who will enforce it.

O Similarly, only the Director can modify the overtime restriction. Thus, far
from being a bystander, the Director is the central player in the union
challenge to the overtime restriction.

Balanced again:t the first three factors on the intervention scale are
three others - the availability of other means to protect the petitioner's
interest, the extent the petitioner's interest will be represented by existing

g. parties and the extent the petitioner's participation will inappropriately
broaden or delay the proceeding. Because it believed another forum was
available to hear any union grievance against Consumers, the Licensing
Board found the fourth factor disfavored union intervention. Id. at 261.
The Board then judged the fifth factor irrelevant and concluded that the
sixth factor weighed against intervention because union participation would
inappropriately broaden the proceeding by leading to a hearing that other-
wise would not be held. Id. at 262. We disagree with the Board's analysis
of these three factors as well.

In considering the forth factor and concluding that the National Labor
Relations Board was the appropriate tribunal to hear the union complaint,
the Board perpetuated its mistaken view that the union grievance is against
the licensee and that this agency is, in effect, only a bystander. As we
previously suggested, the Director's order, not the licensee's action, is the
central object of the union challenge. More importantly, only the NRC is
suited to adjudge a challenge to the factual support and safety significance
of the overtime restriction. No other agency may go behind the Director's
order or has the appropriate expertise to review any alleged safety signifi-
cance of the overtime restriction. Thus, unless and until the Director's
order is modified by the NRC, the union cannot obtain complete relief. In
the circumstances, we do not think this factor should be credited against
union intervention.

Similarly, the fifth factor does not tip the balance against union partici-
pation. Although the Board indicated this factor was irrelevant,22 we think
it is significant that both existing parties to the challenged order - the
licensee and the NRC staff - allegedly oppose the interests of the
Palisades operators. According to the union's petition, it was the licensee

i

|

( The Licensing Board concluded that the fifth factor was irrelevant because the " interest of22

the intervenor is not within the * zone of interests' protected by the Atomic Energy Act." 14
( NRC at 262. As we earlier stated (see pp. 502 503, supra). whether a petitioner's asserted

interest falls within the zone of interest of the Atomic Energy Act is not germane to
determining the appropriateness of discretionary intervention.
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that proposed (without prior consultation with the union) the overtime
restriction that the Di/cctor subsequently adopted. The union's interest,
therefore, will not be represented by the existing parties.

Finally, with regard to the sixth factor, the Board noted that union9 intervention will lead to a hearing that otherwise would not be held since
no other petitions challenging the confirmatory order were filed. But,
contrary to the Licensing Board's view, we are not persuaded that this fact- .-

by itself renders a hearing on the union petition inappropriate. In previous
operating license proceedings, we have suggested that "[i]f the petitioner is
unequipped to offer anything of importance bearing upon plant operation,
it is hard to see what public interest conceivably might be furthered by_ _ _ _ .

nonetheless commencing a [ discretionary] hearing at his or her behest."
Tennessee Valley Authority (Watts Bar Nuclear Plant, Units I and 2),
ALAB-413, 5 NRC 1418,1422 (1977). The same standard should apply
to a petition challenging a confirmatory enforcement order. Here the union
meets that test. It seeks to demonstrate that there is neither a safety
justification nor a causal relationship between operator overtime and the
events relied upon by the Director to support the overtime restriction.
Clearly such a union presentation bears directly upon the safe operation of
the Palisades plant, even though the union challenge does not conform to
the more traditional type of claim that an agency decision falls short of
assuring safe operation of a plant. A different result is not warranted
because Ibe union asserts that an agency decision goes too far without an
adequate factual foundation or safety justincation.

Moreover, the particular circumstances of this car suggest an addi-
tional reason for permitting the union to challenge the Director's overtime
restriction. The Director's order, on its face, does not appear to dem-
onstrate any causal connection between operator overtime and the events
recited in sections 11 and III of the order that purport to support the
overtime restriction. Further, the Director's overtime restriction is ap-
plicable only to the Palisades licensed operators. It does not apply to any
other plant personnel responsible for performing safety-related functions.
Yet the single event recited in section III as partial support for the
confirmatory order seemingly relates to an electrical repairman, not a
licensed operator. This apparent inconsistency, coupled with the Commis-
sion's generally applicable overtime policy that applies to all plant per-

i sonnel performing safety-related functions (see note 18, supra), raises
sufficient questions as to the scope of the Director's order so as to warrant
further inquiry. Permitting the union to intervene should resolve the unex-
plained aspects of the Director's order.

1
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Accordingly, we think that a proper balancing of the Commission's six

factors for guiding the exercise of discretion on intervention requests favors
<

|union participation.
The Licensing Board's order of July 31,1981 is reversed and the case is |9 remanded for further prweedings consistent with this opimon. I

|lt is so ORDERED.
__

FOR Tile APPEAL BOARD
|

C. Jean Shoemaker~
Secretary to the Appeal Board ;

l !

| Concurring opinion of Mr. Rosenthal:
1

For the asserted purpose of furthering the safety of plant operation, the1

Director of the Office of Inspection and Enforcement has imposed a
limitation upon licensed operator overtime at the Palisades facility which is
more stringent than the generally applicable one. At bottom, the question
here is whether the affected individuals (through their duly recognized
collective bargaining agent) should be gizen the opportunity to be heard on
the warrant for the Director's action; i.e.. on whether, inter alia, there is,
in fact, a safety justification for that action. For me, the mere statement of
the question suggests its answer. Surely, there must be some adjudicatory
forum available in which these operators can challenge as arbitrary an
order of an NPsC official, issued in purported fulfillment of the responsibil-
ities vested in him by the Atomic Energy Act, which assertedly cuts
against their pecuniary interests both immediately and substantially.' And
what outside forum might possibly be better equipped than one within this
Commission itself to pass an informed judgment upon the existence of a
relationship between the Director's imposed overtime limitation and the
safe operation of this nuclear facility?

In the particular circumstances at hand, I have no quarrel with resting
our reversal of the order below on discretionary intervention princip!cs
without coming to grips with the seemingly more difficult question of
standing to intervene as a matter of right. For the end result is the same
irrespective of how the union's ticket of admission might read: the

operators will have the chance to demonstrate the validity of their claim
that (stated broadly) the raquisite link between the prescribed overtime

' ben though formally addressed to the licensee, the focus of the order is, of course. upon the
employment activities of the operators and it is they who likely will bear its brunt.
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limitation and reactor safety is missing.2 Whether they will succeed in that
endeavor remains, of course, to be seen.

I accordingly join fully in the opinion for the Board. In doing so,
however, I am constrained to record my doubt that, had we been com-

O pelled to reach it, the standing issue could have been decided against the
union simply on the basis that only an economic interest is involved, To be
sure, it is now settled that threatened economic injury (e.g., the possibility
of increased utility bills) does not confer standing under the Atomic
Energy Act to intervene in a construction permit or operating license
proceeding concerned with other than antitrust issues. Portland General
Electric Co. (Pebble Springs Nucicar Plant, Units I and 2), CLI-76-27,4

~
NRC 610, 614 (1976); Houston Lighting and Power Co. (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-582,11 NRC 239, 242
(1980). But this is a quite different type of proceeding and there is at least
room for question whether it likewise is controlled by the teachings of
those cases.'

l

2 1 do not understand the union to assert that, even if such a link does exist, the Director
nonethciess lacked the power to impose the limitation in the execution of his statutory duty to
protect the public health and safety. See Sections 103b. and 16ti. of the Atomic Energy Act
of 1954, as amended,42 USC 2133(b) and 2201(i).
3 Among other things,in sharp contrast to the order which the union seeks an opportunity to
attack, the grant of a construction permit or operating license application does not serve
afGrmatively to impose restrictions upon otherwise lawful activities of any person and the
economic impact upon members of the public (c g., ratepayers) of such licensing action is
both incidental and indirect. Although a decision on its operative significance can be left for
another day, the very existence of this manifest distinction commends caution in the
mechanical transfer of standing principles from one type of proceeding to another.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

G !

I

ATOMIC SAFETY AND LICENSING APPEAL BOARD

~* Administrative Judges:
,

!

Alan S. Rosenthal, Chairman
Dr. John H. Buck
Christine N. Kohl j~ ~'

in the Matter of Docket No. 50-466 CP |

HOUSTON LIGHTING AND POWER
*

COMPANY
(Allens Creek Nuclear jc

Generating Station, Unit 1) March 31,1982

The Appeal Board affirms the Licensing Board's denial of an untimely ,

intervention petition (January 12, 1982 memorandum and order :

(unpublished)), on two independent grounds: (1) the Licensing Board's !

decision was free of material error and (2) the sole issue the petition f
raises, that of the applicant's financial qualifications, is not cognizable in j

this construction permit proceeding under 10 CFR 2.104(b)(1) (as j

amended by 47 Fed. Reg. 13750,13753 (March 31,1982)). [

i
|

RULES OF PRACTICE: UNTIMELY INTERVENTION PETITIONS
i

A licensing board must consider the five factors set forth in 10 CFR ,

'

2.714(a) in deciding whether to accept a late petition to intervene.

f

COMMISSION PROCEEDINGS: CASE OR CONTROVERSY |

(APPLICABILITY OF
CONSTITUTIONAL PROVISION)

The constitutional requirement for a " case or controversy" under Article
111 does not apply to NRC licensing proceedings. EdlowInternational Co.,
CLI-76-6,3 NRC 563,569-70 (1976). !
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RULES OF PRACTICE: UNTIMELY INTERVENTION PETITIONS

It is the ability to contribute sound evidence - rather than asserted
legal skills - that is of significance in considering a late-filed petition toG intervene under 10 CFR 2.714(a).

APPEARANCES
-

Mr. Robert Alexander, Houston, Texas, petitioner pro se.

Messrs. Jack R. Newman and David B. Raskin, Washington, D.C.,'~
and J. Gregory Copeland and Scott E. Rozzell, Houston, Texas,
for the applicant, Houston Lighting and Power Company.

Mr. Richard L. Black for the Nuclear Regulatory Commission
staff.

DECISION

Two years ago, we upheld the Licensing Board's denial of an untimely
petition for leave to intervene filed by Robert Alexander in this construc-
tion permit proceeding. ALAB-582,11 NRC 239 (1980). Now before us is
Mr. Alexander's appeal under 10 CFR 2.714a from the rejection below of
a second, and perforce even more tardy, intervention petition filed by him
last November 30.' This new petition focuses upon a single issue: the
financial qualifications of the applicant to build the proposed Allens Creek
facility. As in the instance of the earlier petition, its rejection was founded
upon an appraisal of the petitioner's showing on the five specific factors
.which, by virtue of 10 CFR 2.714(a), are to be considered by a licensing
board in deciding whether to accept a late petition.2

The briefing of this appeal was completed on March 5. Less than a
week thereafter, on March II, the Commission amended 10 CFR

' January 12.1982 memorandum and order (unpublished). Because of an inadvertent delay in
its service upon Mr. Alexander, the appeal permissibly was filed on February 18.
2 Those factors are:

(i) Good cause. if any, for failure to file on time.
(ii) The availability of other means whereby the petitioner's interest will be protected. ;

(iii) The extent to which the petitioner's participation may reasonably be expected to '

assist in developing a sound record.
(iv) The extent to which the petitioner's interest will be represented by existing parties.
(v) The extent to which the petitioner's participation will broaden the issues or delay

the proceeding.

!
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2.104(b)(1) to provide that, in a construction permit proceeding, the notice
of hearing will state:

That, if the proceeding is a contested proceeding, the presiding
officer will consider the following issues:

9 (iii) Whether the applicant is bnancially qualified to design and
construct the proposed facility, except that this subject shall
not be an issue if the applicant is an' electric utility seeking a'" ~

license to construct a production or utilization facility of the
type described in f50.21(b) or $50.22: * * *

47 Fed. Reg. 13750,13753 (hfarch 31,1982) (emphasis supplied).' That
amendment took immediate effect upon its publication in the Federal. - - -
Register and, according to the accompanying Statement of Considerations,
is to be " applied to ongoing licensing proceedings now pending and to
issues or contentions therein * * '". Id. at 13750, 13753.

Allens Creek indisputably is a proposed utilization facility of the type
described in 10 CFR 50.22. Thus, the amendment to 10 CFR 2.104(b)(1)
would appear to foreclose consideration by the Board below of any issue
which may have been or might be raised with regard to the applicant's
financial qualifications to build that facility. ,

This being so, the Licensing Board's determination that hir. Alexander's
petition should be turned aside on lateness grounds seemingly has now
been stripped of all practical significance. Notwithstanding that consider-
ation, we have elected to pass upon the merits of the ruling below, viewed
(as it must be) in the light of the litigability of financial qualifications
issues at the time it was made.' Because the licensing boards are all too
frequently called upon to decide whether to grant an untimely petition,
some further guidance on the subject may be of assistance to them.

For the reasons which follow, we conclude that the Licensing Board did
not abuse its discretion in determining that the tardiness of hir. Alexan-
der's petition dictated its disallowance. Hence, the outcome of the appeal is

i necessarily the same with or without regard to the Commission's recent
total removal of the financial qualifications issue from this proceeding.
Accordingly, on two independent bases, hir. Alexander's challenge to the
result below must fail.

1. It is not necessary to revisit here the long and tortuous path
traversed by this proceeding since its inception several years ago. For
present purposes, it suffices to note (as the Licensing Board stressed) that

1

A corresponding amendment was made to Section Vi(c)(1)(iii) of Appendix A to 10 CFR3

Part 2. 47 fed. Reg. at 13754.
* "lT]he constitutional requirement for a ' case or controversy * under Article lit does not
apply to NRC licensing proceedings". Edlow International Ca CLI-76-6. 3 NRC 563.
569-70 (l976).
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the present petition - seeking to raise a question respecting the applicant's
financial qualifications - surfaced after 84 days of evidentiary hearings
and on the virtual eve of the closing of the record (December 9).5 In that
circumor.nce, the petitioner's burden on the Section 2.714(a) factors is a
heavy , When recently confronted in another proceeding with an inter-
vention petition filed two weeks after the date for the commencement of

'

the evidentiary hearing had been set, we had this to say:
[ Prior to the date of the filing of the untimely petition], the

applicants and the staff had every right to assume that both the
issues to be litigated and the participants had been established i

with finality. Simple fairness to them - to say nothing of the
*

public interest requirement that NRC licensing proceedings be
conducted in an orderly fashion - demanded that the [ Licensing]

[ Board be very chary in allowing one who had slept on its rights to
| inject itself and new claims into the case as last minute trial
'

preparations were underway.
South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station,
Unit I), ALAB-642,13 NRC 881,886 (1981), petitionfor review pending
sub nom. Fairfield United Action v. NRC, No. 81-2042 (D.C. Cir.). That
observation has yet greater force where not merely trial preparation but
also the hearing itself has already taken place by the tirr.e the belated
petition is received.

2. It is in this context that we examine Mr. Alexander's petition. It
asserts (at p.1) that the applicant "has not demonstrated pursuant to 10
CFR 50.33(f) that it possesses or has reasonable assuran:e of obtaining
the funds necessary to cover the costs of constructing and then operating
[the Allens Creek facility) in a safe manner * * *" In support of this
contention, Mr. Alexander points out (id. at pp.1-2) that the applicant's
bond rating has been downgraded by Standard and Poors from AA to A,
and asserts that this will increase the cost of applicant's long-term financ-
ing for the project. As Mr. Alexander sees it (id. at p. 2), this development
requires a reassessment of the applicant's " financing plans"

With respect to the five Section 2.714(a) factors (see fn. 2, supra), the

5 On January 28.1982 the Licensing Board entered an order which, on motion of one of the
existing intervenors. reopened the record for the taking of further evidence on the issue of the
applicant's technical qualifications. That evidence will be received at a hearing now scheduled
to commence on April 12.

Both the applicant and the NRC staff maintain that, in addition to making a sufficient
showing on the Section 2.714(a) factors. Mr. Alexander was obliged to saiisfy the established
criteria for reopening a record. See, e g. Pacific Gas and Ettciric Ca (Diablo Canyon
Nuclear Power Plant. Units I and 2). ALAB-598,11 NRC 876. 879 (1980); Kansas Gas a
Electric Co (Wolf Creek Generating Station. Unit 1). ALAB-462. 7 NRC 320. 338 (1978).
The licensing Board emphcitly declined to decide "whether this late-filed petition should be
considered as a motion to reopen the record *. January 12.1982 memorandum and order. In.
2. at p 3. We likewise find it unnecessary to pass upon that question.

511
m

YA

.. a

,

- - - - _ - - - - _ - _ _ _ _ - -



I

petition maintains (at pp. 2-3) that: (1) Mr. Alexander first learned of
Standard and Poors' action from an article appearing in the Ilouston Post
on November 26, 1981; (2) he knows of no other means for the protection
of his interest; (3) he "is an articulate school teacher fairly knowledgeable9 with the mechanics of corporate financing and with the dynamics of
securities" and plans to offer the testimony of at least one " brokerage

. - . - house expert" on the implications of the downgrading of the applicant's
bond rating; and (4) no existing party to the proceeding has so far
" anticipated or addressed" the downgrading. With respect to the final
factor, Mr. Alexander concedes (id. at p. 3) that his participation might
"slightly" broaden the issues and delay the proceeding. He insists, however,__

that any delay would be relatively small and justified in tne interest of
developing a sound record.'We consider these arguments seriatim.

a. The extent to which applicant's current Standard and Poors' bond
rating might be taken as bearing materially upon its financial qualifica-
tions to build the Allens Creek facility is problematic. See Public Senice
Co. of New /lampshire (Seabrook Station, Units I and 2), CLI-78-1, 7
NRC I, 17-23 (1978).' Be that as it may, as the Licensing Board
observed,' the reduction of that rating from AA to A cannot be regarded
as having first brought the financial qualifications question to the fore. To
the contrary, that question long ago had been raised by several of the
present intervenors' and then explored in some depth during the evidentiary
hearings already concluded.'' Beyond that, both the applicant and the staff
call attention to the fact that, in November 1980 (i.e., a full year before
the Standard and Poors' action and the filing of Mr. Alexander's petition),
the other principal rating service (Moody's) had likewise downgraded the
applicant's bond rating from AA to A." Mr. Alexander provided no
satisfactory explanation to the Board below why that event had not
triggered his intervention endeavor.'2

* In his brief on the appeal (at pp. 3-4), he urges tha'., given the supervening reopening of the
record on the technical quahfications matter, the delay factor need not be considered by us at
all.
' in addition to its discussion of the ingredients of the financial qualifications inquiry then
contemplated by NRC regulations, the Seabrook decision provided part of the impetus for
the Commission's determination to consider eliminating that inquiry from licensing

proceedings. See 7 NRC at 17-18; 47 fed. Reg. at 13750.
January 12,1982 memorandum and order, at p. 3.

' See Licensing Board March 10,1980 memorandum and order (unpublished), at pp. 40,47,
68-69.
''See Tr.1671316890.
"The significance of Moody's newly assigned A bond rating to the applicant's financial
qualifications was addressed at the hearing. See, e g., Dean, fol. Tr.16723, at pp. 5-7; Tr.
16724-31; 16794-95.
12Two months after Moody's revised the applicant's bond rating, Mr. Alexander made a
limited appearance statement before the Licensing Board (Tr. 2319-26). See 10 CFR 2.715.
That statement contained no reference to financial qualifications.
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In the totality of these circumstances, we must agree with the Licensing
Board that the petition fell far short of establishing good cause for Mr.
Alexander's failure to have asserted his financial qualifications contention
at a much earlier date (as had other petitioners concerned with that

9 matter). There was simply nothing put before that Board which might
have lent credence to the insistence in the petition (at p. 2) that the
applicant's revised Standard and Poors' bond rating was, of itself, a

F' sufficiently pivotal development to entitle Mr. Alexander to enter the
proceeding as its termination point drew nigh.

b. The papers before us do not illume whether (and, if so, what)
other means might remain available to Mr. Alexander for the protection of

"'-*^ his asserted interest in insuring that the applicant possesses the requisite
financial qualifications. Because, all things considered, it does not appear
to be a crucial factor here, we shall not speculate on the point but, rather,
assume that no such alternative means exist."

c. The Licensing Board properly concluded that Mr. Alexander did
not demonstrate a likely ability to make a significant contribution to the
development of a sound evidentiary record on the financial qualifications
issue. No inference of such ability is warranted, let alone compelled, by the
unvarnished assertion that "he is an articulate school teacher fairly knowl-
edgeable with the mechanics of corporate financing and with the dynamics
of securities". See pp. $11-512, supra. Cf. ALAB-582, supra,11 NRC at
241, 244.'' Nor was his statement of a present purpose to adduce the testi-
mony of an unidentified (and very possibly as yet unobtained) " brokerage
house expert" enough to carry the day on that factor. Summer, ALAB-
642, supra,13 NRC at 893-94.

d. As in tlic case of the second factor, it is both difficult and

unnecessary to make a confident assessment on the fourth factor - that of
the representation of Mr. Alexander's interests by existing parties. Mani-
festly, however, that factor does not weigh heavily in his favor. It may be,
as he maintains on the appeal (Br. pp. 2-3), that he had not affirmatively
intended to rely upon one or more of the parties to represent his interests.
But, given his chosen course of inaction over a protracted period, he can
fairly be held to have assumed the risk that none of the participants would

"l* jiscussing this factor, the L. censing Board touched upon the matter of the representation
4 Ar. Alexander's interest by existing parties. January 12,1982 memoranddm and order, at
p. 4. That matter is. however, relevant only with respect to the fourth factor. Insofar as the
second factor is concerned, the sole inquiry is into the availability of other fora in which the
p* t:tioner himself can undertake the protection of his interests.

P

Mr. Alexander informs us on appeal (Br. p. 3) that "he is also an articulate law student
well-sersed in evidentiary matters". But it is the ability to contribute sound evidence -
rather than asserted legal skills - that is of significance in considering a late-filed petition to
intervene.
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protect his interests "to the extent he desires" (Br. p. 3). As should have
been readily apparent to him, only his own timely intervention could have
insured Mr. Alexander that the financial qualifications issue would be
litigated to his satisfaction. Cf. Duke Power Co. (Cherokee Nuclear Sta- ;

G tion, Units 1,2 and 3), ALAB-440,6 NRC 642,644-45 (1977).
'

e. Finally, we cannot adopt Mr. Alexander's suggestion that the
question of delay has been effectively mooted by the recent reopening of
the record to take a limited amount of additional evidence next month on
the technical qualifications issue (see fn. 6, supra). We have been
provided no basis for judging how much time might be necessary for
pre-trial preparation (including possible discovery) in connection with aw
relitigation of the financial qualifications issue.is The potential for delay
attendant upon a grant of the petition at hand thus cannot be discounted.

:

In sum, two weighty factors (the first and third enumerated in 10 CFR
2.714(a)) militate strongly against allowing this extremely late intervention
attempt, and a third equally significant factor (that of delay) at the very
least points in the same direction. And Mr. Alexander's lack of diligence in ,

protecting his own interest precludes giving the other two factors control-
ling effect. This being so, the Licensing Board manifestly acted within the '

bounds of its discretion in denying the petition.
Accordingly, we affirm the result below on the independent grounds

that (1) the Licensing Board's assessment of the untimeliness of Mr.
Alexander's petition was free of material error; and (2) the sole issue
raised by the petition is no longer cognizable in this proceeding.

It is so ordered.

FOR THE APPEAL BOARD
:

C. Jean Shoemaker
Secretary to the Appeal Board

{

Once again. this analysis does not take account of the recent Commission removal of that'S

issue from 'icensing proceedings but, rather. is based upon the situation obtaining when the
Licensing Bond ruled on the petition in January. See p. 510. supra.

t
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

G r

ATOMIC SAFETY AND LICENSING BOARD
''

Before Administrative Judges:

Louis J. Carter, Chairman
Dr. Oscar H. Paris

:- ~ Frederick J. Shon

in the Matter of Docket Nos. 50-247-SP
50-286-SP

CONSOLIDATED EDISON
COMPANY OF NEW YORK

(Indian Point, Unit No. 2)

POWER AUTHORITY OF THE
STATE OF NEW YORK ,

(Indian Point, Unit No. 3) March 1,1982

:
The Licensing Board grants intervention petitioner's motion to permit

petitioner's representatives to observe the emergency planning exercise
scheduled for the Indian Point facility.

JURISDICTION OF LICENSING BOARD: SPECIAL PROCEEDING

Where the granting of petitioner's motion would likely result in
refinement and focusing of contentions relating to emergency planning, the i

authority of the Licensing Board to entertain the motion was established
by the provisions of 10 CFR 2.718(c) which describes the powers of
presiding officers generally, or by the Commission memorandum and order '

that constituted the Board and directed it to investigate, inter alia,
,

quesans related to emergency planning. '

RULES OF PRACTICE: TIMING OF DISCOVERY .

Given the Licensing Board's mandate from the Commission to
investigate emergency planning issues related to the Indian Point facility, |

!
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and the fact that the emergency planning exercises that were the subject of
petitioner's motion were scheduled to take place within two (2) days, the
Licensing Board was not required to adhere stric*ly to the provisions of the
Rules of Practice governing the timing of discov:ry when to do so would

O frustrate the announced purpose of the hearing and where no party would
be seriously disadvantaged by expediting the action. Accordingly, the

<r ~ - Licensing Board would entertain petition 6r's motion though petitioner had
not yet been admitted as a party, no contentions had yet been admitted in
the proceeding, and the 30-day period for response to the motion had not
elapsed.

- -. -

RULES OF PRACI' ICE: DISCOVERY, PROTECTIVE ORDER

Although licensees did not allege facts sufficient to support the grant to
them of a protective order, the Board would not permit an " unbridled
inspection" of licensees' plant, and would impose conditions upon
petitioner's observation of the emergency planning exercises sufficient to
keep the operation free of anything that might constitute interference.

MEMORANDUM AND ORDER
(Granting UCS/NYPIRG Motion for Discovery and Staff Motion for

Approval of Stipulation)

The Union of Concerned Scientists and New York Public Interest
Research Group (UCS/NYPIRG) in a motion dated February 9,1982,
requested this Board to order the Licensees, the State of New York, and
the Counties of Westchester, Rockland, Putnam, and Orange to permit
representatives of organizations which have filed petitions to intervene in
this proceeding to observe the emergency planning exercise scheduled for
the Indian Point facility on March 3,1982. In a te ephone conversdn onl

February 23, the NRC Staff advised us that a meeting to discuss a
stipulation' would be held in New York on February 24 and that the Staff '

would be filing its response to UCS/NYPIRG's motion on February 25.
Attached to Staff's response, which was filed after close of business on
February 25, were unsigned stipulations (1) between the Staff, the Federal
Emergency Management Agency (FEMA), and the petitioners, and (2)
between Westchester County and petitioners. By telephone message on
February 26, Rockland County advised that it would join the stipulation of

e

' The parties to the Stipulation were UCS/NYPIRG. Westchester County, and FEM A, 'out
not the Licensees.
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Westchester County. Finally, along with Staff's filing on January 25, we

- received Licensees' answer, dated February 24, opposing the
i UCS/NYPIRG motion.
| We shall approve, in a later order, the aforesaid stipulations upon

receiving signed copies, provided the signed copies do not differ in sub-
stance from the copies we now have. We grant herein a part of,_

UCS/NYPIRG's motion as it applies to entry upon the property and
facilities under the control of the Licensees. We turn now to a consider-
ation of the Licensees' objections to the motion.

THE OBJECTION THAT THE REQUESTED RELIEF IS
BEYOND THE BOARD'S JURISDICTION

Licensees argue that this Board lacks jurisdiction to entertain
UCS/NYPIRG's motion on two grounds:

1. " [A]n Atomic Safety and Licensing Board possesses only
the jurisdiction delegated to it by the Commission."

2. We lack jurisdiction with respect to the emergency planning
exercise because it "is simply one of hundreds of required
functions performed by the licensees in the course of their
normal operations, under t!.e jurisdiction of the Commission
and Staff." Pp. 5-6.

Licensees cite Northeast Nuclear Energy Co. (Montague Nuclear
Power Station, Units I and 2),1 NRC 436 (1975), in which a Board held
that it lacked the authority to order the staff and applicant to hold
discussions pursuant to 10 CFR 92.102 near the site or, alternatively, to
provide intervenor with verbatim transcripts of such meetings. That Board
held that its supervisory authority over staff actions derived from Sections
2.104 and 2.718 and that it lacked authority to direct the staff in the
conduct of its business under Section 2.102.

To begin with, we do not view the emergency preparedness exercise
which is to be conducted in the vicinity of the Indian Point plants on
March 3,1982, and which will involve not only the Licensees and the
NRC Staff, but also the Federal Emergency Preparedness Agency, the
State of New York, the Counties of Westchester, Rockland, and appar- ,

ently Putnam and Orange, plus various townships, municipalities, and
other public institutions and organizations, to be the same as the routine
discussions carried out between staff and applicants under Section 2.102.2
Indeed, the success or failure of the emergency preparedness program will
depend, to no small degree, on how well the general public is informed and

w e=w
2 Section 2.IO2 is clearly directed to how the Staff carries out administrative duties in
reviewing applications. Nothing such as that is here involved.
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responds. The matter can hardly be construed to be a matter merely
between the Licensees and the Staff or FEMA.

We believe that our authority to entertain the UCS/NYPIRG motion is
clearly established by 10 CFR $2.718(c) which describes our powerse generally. But even were that not so, the Commission said, in its Memo-
randum and Order dated September 18, 1981, that this Board would not

-- be bound by the provisions of 10 CFR Part 2 with regard to the admission
and formulation of contentions which were directed toward the issues
raised by the Commission's questions on pages 9 and 10 of its Memoran-
dum and Order dated January 8,1981. Revised fn.4, p. 2. Since questions
3 and 4 on page 10 relate to emergency planning, and since granting the
UCS/NYPIRG motion will likely result in refinement and focusing of

,_

contentions relating to emergency planning, we believe that we are also
acting under the explicit authority given this Board by the Commission.
Further, it would certainly seem sensible that since the Board has the
power to cause the deposition of a control room employee to be taken, it
likewise has the power to permit the silent observation of that employce's
action during a planned exercise.

THE OBJECTION THAT THE MOTION IS PREMATURE

Licensees object to the motion as premature on three grounds:
1. UCS/NYPIRG is not yet admitted as a party.
2. No contentions have been admitted to serve as a basis for

discovery.
3.10 CFR 12.741 directs that a party first seek discovery of this

sort from another party. Only after a 30-day opportunity to
respond has elapsed can the party seeking discovery apply to
the Boa:d for relief.

As to the last point, were this a casually. paced proceedieg we would be
inclined to demand strict adherence to such procedural niceties. But the
exigencies of the present case do not permit that. Clearly a 30-day
response period is impossible. The time set for the proposed drill is only a
few days off and one must strike while the iron is hot. To allow procedural
delicacy to frustrate the announced purpose of this hearing would be
foolish, the more so where, as here, no party is seriously disadvantaged by
expediting the action.

As to the specific objection that contentions have not yet been admitted,
it seems to the Board that the purpose of permitting discovery only after
admitting contentions is to assure there will be no time and effort wasted
in irrelevant discovery liere, unlike in other cases, many of the issues have
been fixed in advance by the Commission itself Q.aestions 3 and 4 at page
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10 of the Commission's Order of January 8,1981, directly concern emer-
gency planning. The discovery here sought is thus clearly relevant to a

l matter before this Board. And it is clear that UCS, at least, whose petition
!

triggered the Commission's concerns in this care, is likely to be granted
full party status.

In addition to explicitly delineating emergency planning in its questions
"-^

on page 10, the Commission provided further indication of the importance
it attached to this subject. It said:t

The Commission is concerned with both the total risk to the
| persons and property posed by the Indian Point plants and the risk
| to individuals living in the vicinity of the Indian Point site,
| including that resulting from the difficulty of evacuation in an
'

emergency. (Emphasis added.)
and

| The Commission is also interested in the current state of
\ emergency planning in the vicinity of the Indian Point siie and in
| future improvements in that planning as well as in resolving the ,

specific contentions in the UCS Petition to the effect that some of
our regulations are not met in one or both units. (Emphasis
added.) P. 8.

l

Given the clear mandate we have with respect to investigating emer-
gency planning, the idea that discovery of the type sought could be lost
effort in the case at bar is clearly untenable.

i

THE OBJECTION THAT UCS/NYPIRG SEEKS
DISCOVERY AGAINST NON-PARTIES

1

| Licensees object that UCS/NYPIRG seeks discovery against non-
parties, citing Santa Fe v. Potashnik, 83 F.R.D. 299 (E.D. La.1979) and
Humphries v. Pennsylvania Railroad Co.,14 F.R.D.177 (N.D. Ohio
1953). The short answer here is that we shall not grant UCS/NYPIRG's
motion with respect to Putnam and Orange Counties. However, unlike the
facts in the cited cases, it is clear that Licensees are already admitted
parties. Further, the three agencies of the State are petitioners as inter-

|
ested States in this case. If those entities were to adopt such a hair-
splitting defense gainst cooperation with this investigation as to refuse to
allow observation on the ground that they were not, strictly speaking,
parties, we would be ill-disposed in our discretion to permit their further
participation. We shall expect these State agencies to cooperate to the
same degree as the Licensees. We do not intend to usurp any jurisdiction

. _ .
of the State in this matter; we mean only to control the proceeding
presently before us.
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THE OBJECTION THAT THERE IS NO PROPER BASIS
FOR THE REQUEST

Licensee alleges that the purpose of 10 CFR 62.741 would be distortedG were we to permit this discovery, citing Belcher v. Bassett Furniture. 588 |
F. 904 (4th Cir. 1978). The cited portion disapproves an " unbridled i

'inspection" of the defendants' plants. Here, of course, no such broad
permission is at issue. UCS/NYPIRG simply wishes to observe a specific
limited operation, one which will occur only rarely, has obvious relevance i

to the case, and will simultaneously be observed by members of the Staff !

and FEMA. |-

It is also clear that, contrary to Licensees' assertion at page 17 of their I
!motion, denial of the motion would prejudice UCS/NYPIRG's case. The
'

opportunity to watch an actual drill in progress might not arise again in
the course of this chronologically limited inquiry.'

,

We acknowledge, as Licensees note, that the principal purpose of '

UCS/NYPIRG's attendance upon the scene may be to " disparage" what
;

they see. Indeed, the heart of the adversary system is the gathering of
deliberately tendentious views. We would expect their perspective to be
that of the jaundiced eye, but we do not see that as an argument against
permitting observation, nor should we put blinders on that eye, however
jaundiced.

We do, however, strongly sympathize with the Licensees' desire to keep
this critical operation free of anything that might constitute interference.'
We shall therefore impose upon UCS/NYPIRG's observers at positions 1,
2, and 3 (page 4 of UCS/NYPIRG Motion), the following conditions:

1. The observers may watch and listen only from a position that
does not interfere with the personnel needed for the test.
(Where visual and auditory observation can be accomplished
from outside the actual control room, that can be required by
Licensees, FEMA, or Staff.)

2. The observers will not ask questions, make any loud remarks,
record other than by taking notes, nor take any photographs
while the test is in progress.

The Board has only until September of 1982 to complete its part of the investigation.3

* Licensees make general references to a " burden" on them (Licensees' Answer at page 17)
and to alleged circumvention of procedural safeguards (at page 18). Licensees. however. do
not aver or allege facts sufficient to support the grant to them of a protective order under
Section 2.740(c). That rule would permit protection "from annoyance. embarrassment.

I oppression. or undue burden or expense." Absent such allegation there appears to be no
support for an interference call.
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9 3. The observers are not, of course, exempted from the customar-
ily required security searches and practices normally attendant

| on entering these areas.
' " -

Needless to say, Licensecs' apprehension lest every petitioner and
his/her lawyer be allowed to attend is also reasonable. Two observers
means only two individuals.

_ . _ .

I RULING
1
1
' We therefore rule as follows on the UCS/NYPIRG Motion at pages

4-5 with regard to the presence of observers at the numbered positions:
Positions 1-3. UCS/NYPIRG may station two observers at each of

the three locations, positioning them where they can see and hear, but
cannot interfere with, the operation. In particular:

1. At the option of the Licensees, the observers may be required to
stay behind some line or barrier in a manner which permits
visual and auditory observation of the general area.

2. The observers shall not ask questions, make any loud remarks,
record other than by taking notes, nor take photographs while
the test is in progress.

3. The observers are not exempt from the customarily required
security searches and procedures normally attendant upon entry
into the area.

Position 4. We expect the State of New York to be as cooperative in
this matter as the Licensees by allowing observers under conditions similar
to those set forth for the Licensees. We may take the State's cooperation,

( into consideration when ruling on the participation of the several State

| agencies who have petitioned to enter this case.
Position 5. We do not know what agency is in charge of the named

Center, nor have UCS/NYPIRG seen fit to enlighten us. Under the
circumstances we cannot rule unless Position 5 is under the aegis of the
State; if it is under State supervision, then the ruling given with respect to

| Position 4 shall apply to Position 5.

| Positions 6 and 7. We understand that the unsigned stipulations
mentioned above have been arrived at with the two counties involved.

Positions 8 and 9. We would appreciate cooperation from Putnam and
Orange Counties along the lines set forth for the Licensees.

Positions 10-15. We understand that the unsigned stipulation, men-
tioned above, will permit the desired observation. ;

Page 5, items 1-5. We understand that the unsigned stipulation,
mentioned above, will provide for UCS/NYPIRG representation as de-

_,

sired.
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|

ORDER

Upon consideration of the foregoing and of the entire record in this
matter, it is this first day of March 1982.

9 ORDERED
1. That Consolidated Edison Company of New York and the Power

'

Authority of the State of New York shall permit two representatives- - -

appointed by UCS/NYPIRG to observe the emergency planning exercises
at each of the sites under Licensees' control, subject to the conditions we |

'

have outlined herein.
2. Observers shall comply with the conditions which we have imposed

- I
^ herein.

3. The State of New York should afford the same opportunity to

UCS/NYPIRG observers at the sites it controls.
4. The motion for approval of stipulations will be granted when

signed copies of the stipulations are filed, provided that the signed copies
'

do not differ substantially from the unsigned copies.

ATOMIC SAFETY AND i

LICENSING BOARD

Oscar H. Paris
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE

Louis J. Carter, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
March 1,1982
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

'-

ATOMIC SAFETY AND LICENSING BOARD .m

Before Administrative Judges:
,

Louis J. Carter,, Chairman,

!
Dr. Oscar H. Paris
Frederick J. Shon

,

In the Matter of Docket Nos. 50-247-SP
I50-286-SP

| CONSOLIDATED EDISON
! COMPANY OF NEW YORK

(Indian Point, Unit No. 2) i

POWER AUTHORITY OF THE
! STATE OF NEW YORK

(Indian Point, Unit No. 3) March 2,1982|

1

l
The Licensing Board denies licensees' request for a stay and for cer-

tification to the Commission of the Board's order permitting intervention
.

|
petitioner's representatives to observe emergency planning exercises at
licensees' plant, but grants licensecs' request for referral of the order to the
Commission under the discretionary interlocutory appeal provisions of the '

Rules of Practice.

RULES OF PRACTICE: DISCOVERY

Where it was unmistakably clear that the adequacy of emergency '

planning for the Indian Point facility was an issue to be fully investigated
in the proceeding, and where, in the opinion of the Board, the observations
of potential intervenors as to emergency planning exercises scheduled for
the next day would be useful to the Board in its deliberations, the Board

,

would deny licensees' request for stay and certification to the Commission
of its order permitting such observations, since to grant the request would

_ render the issue moot.

;
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RULES OF PRACTICE: DISCRETIONARY INTERLOCUTORY
APPEALS

Where the emergency planning exercises that were the subject of the
Board's order permitting observation by representatives of intervention9 petitioner were scheduled to take place the next day, the Board would

for referral of the order to the Commissiongrant licensees' request
w,' pursuant to the discretionary interlocutory appeals provisions of the Rules

of Practice (10 CFR 2.730(f)) because of the need for a prompt decision.

MEMORANDUM A'ND ORDER
__ (Denying in Part and Granting in Part

Licensees' Application for a Stay,
Certification, and Referral)

This Board issued a Memorandum and Order on March I,1982,
granting in part a motion by the joint petitioners, Union of Concerned
Scientists and New York Public Interest Research Group
(UCS/NYPIRG) to require the Licensees to allow representatives from
the organizations which have filed petitions to intervene in this proceeding
to observe the emergency planning exercises which are scheduled to take f

place at Indian Point on March 3,1982.' On March 1,1982, the Licensees
filed " Licensees' Application for Certification and Referral to the Commis-
sion and for a Stay of the Board's Ruling on the UCS/NYPIRG Motion
for Discovery and to Permit Entry upon Land in Cont *ol of the Licensees
and Interested States' (Licensees' Application).

A conference call was held on the afternoon of March 1,1981, between
the members of the Board and the lawyers representing the Licensees, the
NRC Staff, and UCS/NYPIRG. During the conference argument on
Licensees' Application was presented by all participating parties. No re-
quest was made by any party for an opportunity to make any further
filing.

The Licensees allege irreparable damage if UCS/NYPIRG observers
are present in the control room during the emergency procedures exercise.
No firm evidence of damage was adduced, however, other than a concern

' UCS/NYPIRG also requested that itse Board order that i: be allowed to place observers at
the state and county operated facilities that will be involved in the exercise. By stipulation
betacen UCS/NYPIRG, the Counties of Westchester and Rockland, the Federal Emergency
Management Agency, and the NRC Staff, the petitioners will be allowed to place observers
at the County facilities. No response to UCS/NYPIRG's motion has been received from the
State of New York; therefore the Board has asked the State to also allow observers at its*

facilitics.
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O
for the effect of what Licensees perceive to be overcrowding the control

- -

room. The control room is alleged to have about 600 square feet of floor
i space in which observers will be standing during the exercise. In addition
j to the 7 persons who will be present operating the reactor (Unit 3), there '

will be present 9 drill participants,5 observers for the Licensee,3 for the
, NRC Staff, the 2 UCS/NYPIRG observers, and 2 Licensees' representa-

tives (one litigator and one security person) assigned to accompany the
UCS/NYPIRG observers. Licensees could provide no information as to the
number of persons that had been accommodated in the control room
during previous exercises. It was pointed out, however, that the impending
exercise will be the first to involve off-site activities.

Concern was expressed by the Licensees about the fact that
UCS/NYPIRG's attorney had not identified the individuals it wished to
send as observers to the site. UCS/NYPIRG's attorney identified them as
Mr. Robert Pollard and Mr. Steven Sholley, both of UCS.

Nothing submitted in Licensees' Application or in the oral argument
during the conference call persuades this Board that there is any serious
cause for concern because UCS/NYPIRG observers will be present in the
contrcl room during the emergency planning exercise. Licensee's argument
that UCS/NYPIRG has not yet been admitted as a party or that conten-
tions relating to emergency planning have not yet been accepted is not
persuasive. UCS was responsible for the original petition which prompted,
ir, part, the Commission's initiating this proceeding; it is virtually assured
that UCS/NYPIRG is one of the petitioners that will become full party to
the proceeding. Finally, it is unmistakably clear that the adequacy of the

| emergency planning for the Indian Point facility is an issue which must be
'

fully investigated in this proceeding. It is the opinion of this Board that the
observations of the potential intervenors, in addition to those of the Li-
censees and the NRC Staff, will be of value to the Board in its delibera-
tions.

We are denying the requests for certification and a stay because to
grant them would moot the question and deny this proceeding any possible
benefit of UCS/NYPIRG's observations of the exercise. We are referring
the matter to the Commission because the Licensees are bringing thc
matter directly to the Commission's attention, and time is short.

ORDER
1

|

Upon consideration of the foregoing and the entire record in this matter,
it is this 2nd day of March,1982,

ORDERED~%

1. That the application for a stay of our Order dated March 1,1982,
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granting the motion of UCS/NYPIRG to place observers at the Indian
Point site, is denied.

2. That Licensees * application for certification of our March 1,1982,
order to the Commission, pursuant to 10 CFR 52.718(i) and $2.788, is9 denied.

3 That Licensees' request for referral of our Order dated March 1
- ~ 1982, to the Commission pursuant to 10 CFR $2.730(f) is granted.

'r

ATOMIC SAFETY AND
LICENSING BOARD

,

..

r

Oscar H. Paris
ADMINISTRATIVE JUDGE

'

Frederick J. Shon
'

ADMINISTRATIVE JUDGE ,

Louis J. Carter, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland |
March 2,1982 !
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Cite as 15 NRC 527 (1982)

,.. .

_

LBP-82-13

! UNITED STATES OF AMERICA
|

NUCLEAR REGULATORY COMMISSICN
,

ATOMIC SAFETY AND LICENSING BOARD--

Before Administrative Judges:

Peter B. Bloch, Chairman

| Dr. Jerry R. Kline
i Mr. Frederick J. Shon
!

In the Matter of Docket Nos. 50-440-OL
t 50-441-OL ;
|

,.

I
CLEVELAND ELECTRIC

'

ILLUMINATING COMPANY, et al.
i (Perry Nuclear Power Plant,
'

Units 1 & 2) March 2,1982 j

The Licensing Board denies intervenor's request for a stay of proceed- !
ings, treating the request as a motion for continuance. '

,

RULES OF PRACTICE: EXTENSIONS OF TIME

While an allegation of serious construction deficiencies might properly
be the subject of a discovery request, it does not provide a basis for

,

continuing the proceeding. I

t

LICENSING DECISIONS: SCOPE !

i

It is the responsibility of the Licensing Board to adjudicate contentions
raised by the parties and important safety and environmental issues raised
by the Board sua sponte, pursuant to Commission regulations. The Board
will not decide whether construction complies with all legal requirements
unless that issue is raised by an admitted contention or incorporated within
a sua sponte issue.

v
i

i
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MEMORANDUM AND ORDER
(Concerning Motion for a Continuance)

On February 24, 1982. Sunflower Alliance, Inc., et al. (Sunnower)

9 requested a stay of these proceedings. Because there is no need to issue a
stay to ourselves in order to stop these proceedings, we imerpret the motion
for a stay as a motion for a continuance. -

We find this rnotion to be entirely without merit. Sunflower is alleging
serious construction deficiencies, including the presence i.1 "the bioshield"
of large concrete voids. The allegation might properly be the subject of a
discovery request. However, it does not provide a basis for continuing the.m
proceeding. See LBP-82-10, Wisconsin Electric Power Company (Point
Beach Nuclear Plant, Units 1 and 2),15 NRC 341,345-46 (1982).

Sunflower already has an admitted contention concerning construction
deficiencies and it has moved to have that contention enlarged. It has
raised this argument in the context of that motion. Reply Brief of Feb-
ruary 26,1982, at 2.

Sunflower's concern is not yet ripe. There is adequate opportunity under
existing rules of procedure for it to raise quality assurance issues in a
timely fashion. An operating license will not be granted until such issues
have been appropriately resolved.

We are troubled by an aspect of the Sunflower filing. On page 2,
Sunflower states that,

This Board may not license Applicant until this Board is
satisfied that the construction complies with all legal requirements .

'
. This Board is sworn to certify that the construction at Perry

is acceptable.
This statement is incorrect in detail and in generality. Our responsibility is
to uphold the laws and regulations of the Commission and to decide our
cases fairly. We certainly are not sworn to certify that construction is <

cither acceptable or unacceptable. In addition, our responsibility is to
adjudicate contentions raised by the parties plus important safety and
environmental issues which we raise sua sponte, pursuant to Commission
regulations. We will not decide whether " construction complies with all
legal requirements" unless that issue is raised by an admitted contention or
incorporated within a sua sponte issue. At the present time, only a limited
quality assurance contention has been admitted. Should we grant the
motion to enlarge the contention, our obligation will come closer to that
which Sunflower describes but there may still not be a precise congruity.

,
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9
See the opening statement at the Special Prehearing Conference, Tr. I ff.,

7w for a further discussion of our obligations.
,

ORDERED: i

That the Motion to Stay Proceedings filed by Sunflower Alli-
ance, Inc., et al., on February 24,1982, is denica. |

.. w

FOR THE ATOMIC SAFETY AND '

LICENSING BOARD '

Peter B. Bloch, Chairman t

ADMINISTRATIVE JUDGE
Bethesda, Maryland

f
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Cete as 15 NRC 530 (1982) LBP-82-14 f

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION '

O ATOMIC SAFETY AND LICENSING BOARD ;

~' Before Administrative Judges:

Andrew C. Goodhope, Chairman
Dr. Linda W. Little

Dr. Forrest J. Remick

in the Matter of Docket Nos. 70-1308 '

& 721 SP.
I

GENERAL ELECTRIC COMPANY
(GE Morris Operation Spent

Fuel Storage Facility) March 2,1982

The Licensing Board grants Applicant's motion for summary disposition
of all remaining contentions.

i

RULES OF PRACTICE: SUM 5fARY DISPOSITION

in order to grant a motion for summary disposition, the record before
the Board must demonstrate clearly that there is no possibility that a
litigable issue of fact exists. Any doubt as to whether the parties should
have been permitted or required to proceed further would have required a ,'
denial of the motion. '

,

DECISION AND ORDER !

(Granting Motion For Summary Disposition) ;

This is a license renewal proceeding in which the Applicant, General |

Electric Company (GE), seeks a 20-year extension of its existing license to
,'

store spent (irradiated) fuel at its Morris, Illinois facility. After the Board
granted petitions to intervene and contentions were formulated, extensive

'

i

discov-ry was held by all parties. At the conclusion of this discovery, the
i

Applicant filed a motion for summary disposition of all contentions of the
i
'

I |

| |
'
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O
only remaining intervenor in this matter, State of Illinois (Intervenor).'
With its motion Applicant filed 74 statements of material fact about which~s

{
it contends there are not genuine issues to be heard by the Board.2

| . ,

In its response Intervenor opposed summary disposition of any of the
contentions.' Intervenor in its statement moved to strike a substantial num-
ber of Applicant's statements of material fact on the grounds that some-

^

are not properly supported as required by 10 CFR $2.749, or that some
are not completely supported by proper evidence, or that some are pre-
mature, or that one, 34, is not a fact but a conclusion of law. The only
further support which Intervenor proffers'in support of its motion to strike!

is in its response in opposition to the anotion. Each of the contentions will
be treated hereafter seriatim. This will include a discussion of Applicant's
Staff's and Intervenor's positions on each contention.

The Intervenor also made no response to a number of Applicant's
statements of material fact. The only statement of material fact asserted
by Intervenor is " Morris could be abandoned because of an accident at
Dresden" (Minor affidavit). This statement is treated hereafter in the
Board's ruling on Contention 4.

The NRC Staff in its answer in support of Applicant's motion * supports

j the Applicant's motion and recommends that the Board dismiss all conten-

|
tions since there are no genuine issues of material fact to be heard. The

| Applicant, in addition on October 2,1981, filed a reply to Intervenor's
Statement and Response.

10 CFR 92.749 specifically provides that statements of material facts
required to be served by the moving party will be deemed to be admitted
unless controverted by the statement required to be served by the opposing
party. Intervenor's responses set out only one statement of material fact
and briefly move to strike most of the Applicant's statement of material
facts as not supported or as premature and make no response to an
additional number. Whether this approach complies with the rule is at
least questionable, however, the Board has reviewed Applicant's statement

, of material facts and finds that they are properly and fully supported by'

substantial a:.d competent evidence and also finds that the Intervenor's
claims to the contrary are without merit. A discussion of the pertinent

' General Electric Company's Motion for Summary Disposition and Memorandum in Support
Thereof (Applicant's Motion) dated August 28.1981.
2 Statement of Material Facts as to Which There is no Genuine Issue to be Heard

{ Applicant's Statement). Response to General Electric's Statement of Material Facts (Intervenor's Statement) and
Illinois' Response in Opposition to Applicant's Motion for Summary Disposition (Intervenor's

-e- Response), dated September 22.1981.
* NRC Staff Answer in Support Total of Applicant's Motion for Summary Disposition (Staff
Answer) dated September 22.1981.
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statement of material facts and Intervenor's contrary arguments are con-
tained in the Board's rulings on each contention. The Board adopts
Applicant's statement of material facts as its own. This statement of
material facts, as edited, appears at the end of this decision as Appendix
A.

The Board is issuing this Order pursuant to its authority granted in 10
CFR |2.749. We have kept in mind that in order to grant a motion for

" summary disposition, the record before us must demonstrate clearly that
there is no possibility that there exists a litigable issue of fact. Had we had
any doubt or felt that parties should be permitted or required to proceed
further than the evidentiary showing before us, we would have denied the

~~ motion for summary dispositio.n. This is true in our ruling adopting
Applicant's statements of material facts and rulings on the contentions.

RULINGS ON CONTENTIONS

Contention I alleges:

The consolidated Safety Analysis Report (CSAR) does not adequately
describe the following:
(a) The consequences of simultaneous accidental radioactive releases

from the Dresden Nuclear Power Station and the Morris Spent Fuel
Storage Facility;

(b) The risks and consequences of the release of radioactive elements in
excess of Part 20 regulations as a result of any of the following
accidental occurrer.ces at the Morris facility; (i) the consequences of
an accident caused by a tornado impelled missile; (ii) a loss of
coolant accident, alone and in conjunction with an accident which
has caused a rift in the building structure; (iii) earthquake related
accidents; (iv) sabotage related accidents not analyzed in NEDM-
20682.5

Applicant's contended material facts 8-12, previously adopted by the
Board, are applicable to Contention 1(a). These contended material facts
are properly supported by reference to applicable regulations, filings in this
proceeding, depositions and an affidavit.'

The intervenor relies primarily on an accompanying affidavit' to estab-
lish genuine issues of material facts. This affidavit addresses the population

* Contention 1(b), as originally admitted, contained further subparts (v) through (it). These
subparts were dismissed (Prehearing Conference Order Dismissing Certain Contentions and
S:tting Dates for Filing Motions for Summary Disposition dated August 21.1981).
* Affidavit of Eugene E. Voiland (Voiland) at il2. 3. The Voiland Affidavit is Appendit B to

'
Applie. int's Motion.,

' Affidavit of Gregory C. Minor Concerning Issues Related to Morris Spent Fuel Storage
(Minor) attached to Intersenor's Response as Exhibit A.
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O
density surrounding the site, pointing out that accidents at either the

- Dresden or Morris site have the potential to impact a very large population
and warrant special precautions. The affidavit also indicates that "It is
conceivable that a Dresden accident could release radioactive material that
would contaminate the Morris operation site (only 0.7 miles away) and..

limit access of personnel to perform necessary maintenance and repair.._
Further, such an accident at Dresden could result from an initiating event
such as a tornado, carthquake, blackout, or sabotage, which would impact
the Morris Operation, perhaps even causing accidents and releases there as

,

well. The CSAR has only considered such ir.fluences and interactions
within the limited range of DBA releases."

In response to Applicant's interrogatories' questioning the bases for
Contention 1(a), Intervenor points to the MHB Report.'

The Staff indicates that Contention 1(a) raises no genuine issue of
material fact. The Staff believes that the material facts alleged by the
Applicant are correct.'' Further, the Staff supports Applicant's motion that
summary disposition on this contention should be granted.

This contention alleges that the CSAR" is deficient because it does not
" adequately describe" the accidents specified in subparts (a) and (b) of the
Contention. The regulations in 10 CFR Part 72, " Licensing Requirements
for the Storage of Spent Fuel In An independent Spent Fuel Storage
installation" do not require that the Applicant's CSAR consider particular
accidents.10 CFR $72.15(a) provides that each application for a license
under Part 72 shall include a Safety Analysis Report (SAR) describing the
proposed Independent Spent Fuel Storage Installation (ISFSI) for Se
storage of spent fuel, including how the ISFSI will be operated. According
to 10 CFR $72.15(a)(13), the SAR shall include:

"An analysis of the potent'a! dose or dose commitment to an.

individual outside the controlled area from accidents or natural
phenomena events that result in the release of radioactive material

" General Electric Interrogatories Propounded to the Intersenor State of Illinois dated July
15.1980.
' Technical Resica of Risk Due to Expansion of the Morris Operation Spent Nuclear fuel
Storage by MHB Technical Associates dated February 1979 (MHB Report). This report does
not relate to the hcensing action consideration in this current proceeding. It relates to a
suspended hcensing action concerning previous plans by the Apphcant to espand the storage
capacity of the Morris Operation. The MHB Report states at page 1.i that the report "is a

| study assessing the extent to which the risk to the health and safety of the public is impacted
I by capansion of MO (Morris Operation)".
! d Affidavit of A. Thomas Clark (Clark) at p. 2 annexed to NRC Staff Answer.

" Consohdated Safety Analysis Report for Morris Operation (CSAR). NEDO-21326C.
January 1979. Where apphcable. Attachment G to Apphcant's amended apphcation for* * - +
hcense renemal under 10 CFR Part 72 dated January 12. 1981, and supplements contained
information superseding that in the CSAR ( Attachment G).

I
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to the environment or direct radiation from the ISFSI. The cal.
culations of individual dose or dose commitment shall be per-
formed for direct exposure, inhalation, and ingestion occurring as
a result of the postulated design basis event."

G 10 CFR 972.72(c), " Proximity of Sites," states that:
"An ISF51 located near other nuclear facilities shall be designed

and operated to ensure that the cumulative effects of their com-_

bined operations will not constitute an unreasonable risk to the
,

health and safety of the public."
The Dresden Nuclear Power Station (DNPS) is located about one-half

e . mile north northeast of the Morris Operation.'2 Section 3.3.1 of the CSAR,
"

" Nearby Nuclear Facilities," considers the combined radiological impacts
from the Morris Operation and the DNPS and concludes that such impacts
are within the requiremenis of 10 CFR $72.67."

The CSAR considers various postulated accidents and estimates of the
quantity of radioactive materials released and projected, including the most
severe postulated accidents at DNPS and Morris.''

The Staff considered the combined operation of DNPS and Morris in
the SER, $3.7 " Proximity of Sites" and $7.8 " Interaction of the Dresden
Reactors with the Morris Operation." The estimated doses from the Morris
Operation, under normal conditions," do not make a significant contribu-
tion to the 25 mrem whole body dose limit set forth in 40 CFR Part 190
by the Environmental Protection Agency (EPA) for any member of the
public.''

An accidental release of radioactivity from DNPS would not cause an
additional release of radioactivity from the Morris Operation. If there were
simultaneous accidents at Dresden and the Morris Operation, the maxi-

i2 Safety Evaluation Report (SER) NUREG-0709 July 1931 [7.g; Clark at 4.
O Clark at 4.10 CFR $72.67 provides that:

" Criteria for radioactive materials in effluents and direct radiation from an ISFSI.
(a) During normal operations and anticipated occurrences, the annual dose equivalent to

any real individual who is located beyond the controlled area shall not exceed 25
mrem to the whole body 75 mrem to the thyroid and 25 mrem to any other organ
as a result of ciposure to. (1) planned discharges of radioactive materials, radon and
its daughters excepted, to the general environment. (2) direct radiation from
ISFSI operations and (3) any other radiation from uranium fuel cycle operations
within the region.

(b) Operational restrictions shall be established to meet as low as it reasonably
achievable objectives for radioactive materials in effluents and direct radiation levels
associated with ISFSI operations.

(c) Operational |imits shall be established for radioactive materials in effluents and
direct radiation levels associated with ISFSI operations to meet the limits given in
paragraph (a) of this section.'

'' CS AR $8.1.2. Accident Description / Discussion."

" Estimated by the Staff to be approximately 0.00001 of the yearly dose limits for light
water reactors under the ALARA concept of 10 CFR Part 50. Appendix I (SER 53.7).
'' Clark at 5.
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O
mum dose to any individual's thyroid would be 100.003 to 150.003 rem.

F" The 0.003 rem contribution from the Morris Operation would be insignifi-
cant in comparison with the DNPS contribution and the dose received by
an individual located on the DNPS exclusion area boundary would still be
within the guidance limits of 300 rem to the thyroid."

The Staff found that the Morris Operation makes an insignificant-""

contribution to the dose to any individual member of the public from
combined operation of both facilities and cumulative effects of combined
operation of the DNPS and the Morris Operation under normal or ac-
cident conditions would not constitute an unreasonable risk to the health
and safety of the public. Thus, the Staff found that the Morris Operation
meets the requirements of 10 CFR 972.72(e)."

The Board finds that the Intervenor has failed to set forth specific
genuine issues of material fact regarding the inadequacies of the CSAR
relative to the accident analysis requirements of 10 CFR Part 72. There-
fore, relative to Contention 1(a), the Board concludes that there is no
genuine issue of material fact which is triable.

Applicant's statement alleges fifteen material facts (13-27) as being
applicable to Contention 1(b)(i) through 1(b)(iii).

In Intervenor's statement, it moved to strike Applicant's material fact
numbers 1318 and 21-27 as not being properly supported as required by
10 CFR 92.749. Intervenor moved to strike material fact number 20 as not
being completely supported by proper evidence as required by 10 CFR
62.749. As indicated earlier Intervenor provides no further analysis or
justification for its allegation that the material facts are not properly or
completely supported. Intervenor made no response to material fact num-

' ber 19. The Minor Affidavit provides no further insight into the Inter-
venor's position, other than as indicated above under the discussion of
Contention 1(a), and establishes no genuiac issue of material fact relative
to Contention 1(b)(i)-(iii).

,

| The Staff believes that Contention 1(b)(i)-(iii) raises no genuine issue of
material fact and that the statement of material facts presented by the
Applicant is correct." The Staff supports Applicant's position that sum-
mary disposition of Contention 1(b)(i)-(iii) should be granted.

" SER 67.8; Clark at 5-6,10 CFR 6100.II(a)(1).
" Clark at 7, SER 93.7.
" Clark at p. 2. With respect to Applicant's material fact number 17 Dr. Clark in his
affidavit does explain that assuming a tornado missile penetrated the fuel basin structure,
entered the basin water and ruptured all fuel rods in six boiling mater reactor fuel bundles or
four pressurized water reactor bundles, the whole body dose for a person at the site boundary

,

| p would be less than 0.32% (rather than 0.124) of the design basis accident dose limit specified
(CONTINUED)i

|
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Contention 1(b) refers to 10 CFR Part 20. However, as the Commission
noted in the Supplementary Information accompanying the promulgation
of 10 CFR Part 72,2o 10 CFR Part 20 is limited to radiation protection
concerns associated with normal operation and the means used to control

9 access to areas of potential radiation exposure. When considering unex-
pected, accidental releases, the numerical guidance contained in 10 CFR
$72.68 is utilized for spent fuel storage installations.2ie--

With respect to Contention 1(b)(i),10 CFR Part 72 requires protection
from natural phenomena, with the exception of tornado missiles. In the
Supplementary information accompanying promulgation of Part 72, the
Commission stated:_^ " Tornado missile protection at reactors is of concern because

rupture of recently discharged fuel at a reactor could cause the
potential release of volatile short-lived radionuclides, particularly
"'I. Since the quantity of "'I present in aged fuel at an ISFSI is
reduced a factor of 10' due to radioactive decay in the first year
after discharge, the potential risk from the rupture of aged fuel is
orders of magnitude lower for an "'I release. The radionuclides
which could potentially be released as a result of a tornado missile
event are long-lived "Kr and '2'I. However an accident evaluation
using conservative assumptions in NUREG-0575 [ Final Generic
Environmental Impact Statement on Handling and Storage of
Spent Light Water Reactor Fuel, August, 1979). $4.2.3.2 dem-
onstrates that the consequences from the release of the nuclides
attributable to a tornado missile would not be significant. Hence, a
requirement for protections from tornado missiles does not appear
to be justified.-22

Nonetheless, both Applicant and Staff considered the effects of postulated
tornado missile (e.g., planks, pipes, utility pole, automobile) accidents. The

in 10 CFR 572.68(b). Although Dr. Clark agrees with the reasonableness of the statement in
material fact number 23. he has not performed a confirmatory calculation. His analyses use
the more canservative criteria of assuming that the water boils, not accounting for evaporative
cooling, which he considers to be physically more realistic.
2045 Fed. Reg. 74693, at 74696. November 11.1980.
2'10 Cr R $72.68 states that:

Controlled area of an ISFSt.
(a) for each ISFSI site. a controlled area shall be established.
(b) Any individual located on or beyond the nearest boundary of the controlled area

shall not receive a dose greater than 5 rem to whole body or any organ from any
design basis accident. The mimimum distance from the spent fuel handling and
storage facilities to the nearest boundary of the controlled area shall be at least 100
meters.

(c) The controlled area may be traversed by a highway, railroad or waterway, so long
as appropriate and effective arrangements are made to control traffic and to protect
the public health and safety.

2245 Fed. Reg. 74693, at 74698. November 12.1980.
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O releases and exposures from a postulated tornado missile accident would be
very small percentages of the dose guidance given in 10 CFR $72.68(b)., ,,

'

and are acceptable.23,

With respect to Contention 1(b)(ii), both the Applicant and Staff have
considered the risks and consequences from a release of radioactivity as a
result of a loss-of-coolant accident. The CSAR concludes that the probabil-

m _
ity of excessively high radiation dose rates resulting from loss of fuel basin
cooling is quite small and that undetected leakage from the fuel storage
basins would not uncover the fuel. The Staff concluded that there can be
no sudden loss of large quantities of water from the storage basins at the

| Morris Operation and any water losses which would occur would be small
' and nearby water sources are available to replenish any water losses which

do occur.2*
The Morris Operation has been designed and constructed to insure that

structures, systems and components important to safety can withstand the
maximum potential natural phenomena, including carthquakes and torna-
does, to which the Morris Operation may be exposed. Thus, the Morris
Operation meets the requirements of 10 CFR Part 72. Moreover, although
$4.1.4 of "the MilB Report," which is cited as the basis for Contention
1(b)(iii), described a " tornado causing reduced water level," very little
water would be lost by that mechanism. No mechanism has been identified

l whereby a rift in the building structure could cause a release of radioactiv-
ity in excess of the limits of 10 CFR $76.68.2s

With regard to Contention 1(b)(iii), both the Applicant and the Staff
have considered the ability of the Morris Operation to withstand earth-
quakes. The Applicant's CSAR gives consideration to the geology and
seismology of the Morris Site. Moreover, the Staff concluded in the SER
that because the Morris Operation has been designed and constructed to
safely withstand the maximum credible carthquakes, no releases of radio-
activity would be expected as a result of an earthquake.2.

| As indicated earlier Applicant's material facts 13-27 are adopted. For
i the reasons stated above, the Board concludes that there are no triable,

genuine issues of material fact relative to Contention 1(b)(i)-(iii).
Contention 1(b)(iv) will be combined for discussion purposes with Con-

tention 2.

2) CSAR 18.8.3. SER $7.6; Clark at 9.
24

| CSAR 158.2 and 8.3; SER $7.3; Clark at 10.
, 25 SER 13.4; Clark at 10. Il citing National Oceanic and Atmospheric Administration
| R e port. "The Tornado, an Engineering-Oriented Perspective', NOA A Technical

Memorandum ERL NSSL 82, ll.D, December 1977.
2* CSAR $3.7.4. Appendix B, SER at $7.4; Clark at 12.

|
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Contentions 1(b)(ii) and 2

Contention 1(b)(iv) is stated above.2' Contention 2 alleges:"
The Physical Security Plan does not meet the requirements of 10

CFR Part 73. Further, the CSAR does not provide an adequateO assessment of credible risks of sabotage related events inasmuch
that the advances in the technology of explosives, which could

- make sabotage a more probable event, have not been adequately
addressed.

Applicant's statement alleges five material facts (28-32) as being ap-
plicable to Contentions 1(b)(iv) and 2. In Intervenor's statement, it moved

-
- to strike Applicant's material facts 28-31 as not being supported as

required by 10 CFR $2.749. Intervenor provided no response to material
fact 32.

Intervenor's response and accompanying affidavit provides little help in
refuting Applicant's statement of material facts. It is alleged by the
Intervenor that the htorris Operation is a relatively accessible facility . . ..
site workers have much greater accessibility to the fuel pool . . ., it is
conceivable that external projectiles or missiles could penetrate the thin
siding ., a saboteur bent on destruction . . . would find the htorris
Operation fuel pool an casier target than a reactor core . . . and . . . the
result of such an attack on h1 orris could be very devastating."2' Completely
lacking is a refutation of Applicant's material facts, any specific indication
of where the CSAR is inadequate, and any mention of the alleged
advances in the technology of explosives that are referred to in Contention
2.

There is no requirement in 10 CFR Part 72 that an SAR include a
sabotage analysis, or assess credible risks of sabotage related events, or
address advances in the technology of explosives. Rather, the Staff has
sponsored a series of studies whose purpose is to estimate sabotage con-
sequences and thereby provide a basis for the level of physical protection j

measures to be required at various kinds of nuclear facilities. The studies '

indicate that the consequences of sabotage of spent fuel at a facility such
as htorris would be low. However, the technical parameters leading to the
consequences estimate are dependent on the sabotage scenario assumed
and are subject to some uncertainties. studies sponsored by the NRC have

2' NEDM-20682 refers to Applicant's Sabotage Analysis for Fuel Storage at Morris.
November.1974.
3 The first sentence of Contention 2 was dismissed by the Board as indicated earlier in this
Order.
29 Intervenor's Response at 8; Minor at 4 5.
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O
not confirmed the existence of "any advances in the technology of ex.
plosives which could make sabotage a more probable event."''

-

Although there is no requirement that the CSAR include a sabotage
analysis or address advances in the technology of explosives, the CSAR
must include a description of detailed security measures for physical
protection including design features and physical security plans.'' The-

physical protection program for the Morris Operation is described in
several Applicant documents." The Staff has reviewed these documents,
which are considered to be proprietary under the provisions of 10 CFR
92.790, and has determined that the provisions of Subpart H of 10 CFR
Part 72 have been met."

As indicated earlier, Applicant's contended material facts 28-32 are
adopted. The Intervenor has established no genuine issue of material fact '

relative to Contentions |(b)(iv) and 2. The Board concludes that there are
no triable genuine issues of material fact relating to contentions 1(b)(iv)
and 2.

Contention 3 alleges:

The CSAR underestimates or does not state fully the projected effects on
the health of personnel, and their families from occupational exposure to
radiation inasmuch as:
(a) The CSAR does not state total whole body exposure to occupational

personnel for the proposed licensed life of the Morris facility;
(b) The CSAR does not project expected genetic effects on personnel or

to the general population caused by such whole body occupation
exposures;

(c) The CSAR includes only irradiated fuel and contaminated basin
water as radiation sources. Other tanks and pipes should be included
as sources of occupational exposures;

(d) The CSAR does not account for additional radiation exposure to
occupational personnel from all anticipated activities at the facility
(i.e., fuel disassembly, dry storage or compaction all of which are

|
projected for the near future at Morris);

| (e) The CSAR does not address the absence of effective radiation moni-
toring of the air within the facility resulting from:

'O Affidavit of Car! B. Sawyer Regarding Contention 1(b)(iv) and 2 (Sawyer) at 3-5.
'' 10 CFR 172.15(15) and Subpart H (Physical Protection) of Part 72.
32 Physical Security Plans (NEDS-14507-c). September 1978; Safeguards Contingency Plan

|' **
(NEDS-14567-C2), October,1979; Security Personnel Training and Qualification Plan
j3NEDS-4507-C3). August.1979; SER lli.

SER lit; Affidavit of Russel R. Rentschler Regarding Contentions 1(b)(iv) and 2
(Rentschler) at 2.

d
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(i) No devices to measure radioactive materials in the air;
(ii) No routine procedure to measure Kr 85.

Applicant's contended material facts 33-41 are applicable to Contention
3(a-e). These material facts are supported by reference to applicable

G regulations, the CSAR, Applicant's Operating Experience Report (Op.
Exp. Rpt.) and a deposition, as well as by NRC Staff affidavits." Inter-
venor abandoned that part of the contention referring to " families"" Them
surviving portion of the contention is directed toward the treatment of
occupational exposure in the CSAR.

Intervenor has moved to strike material facts 33, 35, 37, 38, 40, and 41,
asserting that these facts are not properly supported as required by 10v
CFR 92.749 and to strike 34 on the ground that it is not a fact but a
conclusion of law. Intervenor had no response to 36 and 39.

We deal first with subpart (d) of Contention 3. Intervenor concedes that
"If indeed the activities alleged under this contention cannot legally bc |

done under the proposed renewal then summary disposition is
appropriate."'' Further, Intervenor had no response to Applicant's material
fact 36, which deals with 3(d). As stated by Applicant" and Staff," none
of the activities described in 3(d) (e.g., fuel disassembly, dry storage, or
compaction) would be permitted urider ihe current license or the proposed
license renewal. Each of these activities falls within one or more of the
categories requiring a license amendment outside the constraints of this
proceeding (10 CFR 972.35(c)). Consequently, the Board concludes that
there is no genuine issue of material fact relative to Contention 3(d).

Contention 3(a) and 3(b) deal with whole body exposure and genetic
effects. Applicant's material facts 33 and 34 state that radiation exposure
to personnel at the Morris Operation is well within the regulatory limits
established in 10 CFR Part 20." They note further that there is no
requirement in 10 CFR Part 20 to project cumulative employee exposure
for the term of the license and that Part 20 does not address genetic
e.Tects.

Supporting Applicant's material facts are the affidavits of Clark and
Branagan, the EIA at $5.5, and the SER at $6.3. The Voitand deposition

" Operating Experience - Irradiated Fuel StoraEe at Morris Operation (NEDO-20969
B2/B3.14). January,1979; Deposition of Eugene E. Voiland taken September 4,1980
(Voiland Deposition); Clark; and Affidavit of Edward F. Branagare, Jr. (Branagan) on
Contention 3(b).
"llhnois' Answer to General Electric's interrogatory No.14.
8' lilinois' Response at p.10.
" Apphcanti motion at 20; Voiland deposition at 37 er seq.; GE response to board question
N o. 1.
" Staff Answer at 19; Clark at 1516.
" Op. Exp. R pt.. Ch. 4.
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O
is also cited by Applicant in support of these facts. The Staff provided the

' ~-

information sought by Intervenor, i.e., that if receipt of 385 additional
tonnes of spent fuel were permitted an estimated 0.02 cancer deaths may
occur in the exposed population and about 0.035 genetic disorders may
occur in all future generations of the exposed population, these impacts

- - being insignificant in comparison with the natural incidence of cancer and
genetic disorders.'" As pointed out by the Staff, such estimates are not
required of applicants or licensees.

Contention 3(c) asserts that the CSAR is deficient in stating that only
irradiated fuel and contaminated water are included as radiation sources.
Applicant asserts in material fact 35 that, on the contrary, the CSAR and
other documentation supporting the license renewal deal with total occupa-
tional radiation exposure regardless of its source.'' The Staff concurs with
Applicant.'2 Intervenor's opposition to Applicant, quoted in full, is as
follows:

"Again General Electric only states conclusions with only one
passing reference to a sworn statement (Voiland Deposition p. 30).
Because General Electric's motion is unsupported it must be de-
nied as to Contention 3(c)."

Intervenor offers no facts or even any specified basis in support of this
contention. The Board's review of the relevant documents leads us to
conclude that Applicant's material fact 35 is correct and there are no
triable genuine issues of material fact relative to Contention 3(c).

Applicant's statement proffers 5 material facts (37-41) as applicable to
Contention 3(c). Intervenor moved to strike material facts 37,38,40,and 41
as not being properly supported as required by 10 CFR $2.749; no
response was given to material fact 39. Applicant's material facts 37,38,
and 40 are documented by the CSAR.'' Material fact 41 is also documen-
t ed .**

As pointed out by Applicant, contrary to Intervenor's assertion, the
CSAR describes three independent capabilities to monitor the presence of
airborne radioactive materials at the Morris facility. Further the CSAR''

| indicates that the Morris facility continuously measures and records the
ventilation exhaust air flow rates. Applicant agrees that the Morris facilityi

does not routinely measure Kr-85 because Kr-85 releases are well within
applicable limits" and, because of the conditions prevailing in a sp:nt fuel

* Branagan affidavit.
'' CSAR Ch. 7. Op. Es. Rpt. Ch. 4.
42 Clark at pp. 2.14.15.

W-- '' CS AR |l7.3.3 and 7.4 cr seg.
'' Op. Esp. Rpt.. Chapters 4 and 5.'

'' CSA R. Table 5-2.
" CSAR $7.3.3.
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storage pool, are expected to remain so.'' The Staff supports Applicant's
position that summary disposition of Contentions 3(c)(i) and 3(c)(ii)
should be granted. Staff cited as supporting documents the SER $6.4 and
the Clark affidavit at 2,16, and 17, As indicated by the Staff, continuous

9 monitoring of krypton-85 was required at the Morris facility when it was
to have been operated as the Midwest Fuel Recovery Plant.'' Such moni-
toring is not required under current or requested license conditions. Fur-* r
ther, should the continuous air monitoring systems indicate an increase in
overall activity levels, a dual sampling system is available for direct
measurement of krypton-85.'' Intervenor offers as opposition to summary
disposition of these contentions some vague references to Applicant's docu-. __ -.

, ments and a direction to see Minor affidavit at paragraph 7. This five-
sentence paragraph is bereft of references. Indeed, there is not even any
quantification, but just general statements, i.e., that there is a "large''
inventory of radioactive krypton gas in the pool, which could be released
"at any time" and appear "anywhere in the vicinity of the pool" or in
downstream air. Our rev;ew of documents offered by the Applicant and the
Staff convinces us that there is no genuine issue of material fact relevant

to Contentions 3(c)(i) and 3(c)(ii).
>

Contention 4

Contention 4 alleges:
(a) There is insufficient determination of ultimate decontamination

and decommissioning costs. Costs have not been adjusted for
inflation for the projected time of decontamination. CSAR pp.
A7-13, A7-14. Without an accurate cost assessment GE cannot
make a valid commitment to meet decommissioning costs;

(b) There is insufficient assurance that the applicant will be finan-
cially capable to meet decontamination and decommissioning
costs. Other than a ger.eral statement regarding GE's present
relative solvency there is no verifiable financial statement to
show GE can meet future costs as is required by 10 CFR
$70.22(a). A bond or other assurance of financial capability
should be required to provide a guarantee that decontamination
and decommissioning costs will be fully covered;"

'' NUREG.0575. Final Generic Environmental Impact Statement on Handling and Storage
of Spent Light Water Power Reactor Fuel, Vol. I,14.2.2.2., pp. 4-15 (August 1979).
'8 Clark at 17.
'' Clark. at 17,18.
*The regulations in 10 CFR Part 72 establish the requirements, procedures, and criteria for
the issuance of licenses to possess spent fuel and other radioactive materials associated with
spent fuel storage in an ISFSI. Contention 4(b) was admitted prior to the date that the final
Part 72 was promulgated. Section 72.18 defines the decommissioning plan requirements of 10
CFR Part 72. Section 72.14(c) defines the contents of an application including general and
financial information (45 Fed. Reg. 74693).
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O
(c) There is no contingency plan to provide decommissioning of the'" ~ '

Morris facility should an emergency, accident or other un-
foreseen event necessitate immediate and/or permanent aban-
donment of the Morris site;

(d) There is no consideration of possible perpetual care and main-
V" tenance due to incomplete decontamination or decommissioning

including:
(i) inability to dispose of LAW vault material;,

| (ii) residual contamination of waste vaults or other stationary
} parts of the facility;

(iii) ground water contamination which would require main-
tenance to prevent leaching offsite;

(iv) unavailability of offsite low-level disposal facilities for the
dismantled facility and wastes.

(c) The CSAR does not provide necessary financial arrangements
to provide reasonable assurance that decontamination and de-
commissioning will be carried out as required by 10 CFR
972.14(e)(3) and 72.18 in that the applicant's projected costs
do not take into account the costs of complete removal of all
radioactive materials nor of complete restoration of the facility
to unrestricted use.5'

Applicant's statement alleges fourteen material facts (42-55) as being
applicable to Contention 4. Intervenor moved to strike material facts 42-45
and 47-48 as not being supported by proper evidence, and material facts
50-54 as not being completely supported by proper evidence as required by
10 CFR 92.749. Intervenor provided no response to material facts 46 and
55. The Intervenor disputes material fact 49 and proffers as a material
fact, Morris could be abandoned because of an accident at Dresden." The
Intervenor references the Minor affidavit in support of this material fact.
However, paragraphs 8 and 9 of the Minor affidavit appear to refer to
Contention 4 but provide no support for the Intervenor's proffered material

) fact.s2 Thus, the Intervenor's one proposed material fact is not supported
'

and is rejected.
Intervenor's response proffers no other specific material fact as being at

issue relative to Contention 4. The Minor affidavit ' includes several broad5

| statements about decommissioning costs which do not state specific ma-

h
'." Contention 4(e), previously designated Sta:e .4d4timal Contention I, was added to this

proceeding by the Board's Order Ruling on Additional Contentions cated Marsh 16,1911
52 Minor, par. 8 at 5-6.

-

1

8' Minor, par. 9 at 6.
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terial facts. With respect to Contention 4(d) the Minor affidavit" indicates
that the disposal of residual radioactive material:

. . . may prove difficult in terms of the radioactive contamination
from basin water leaks in the past and possibly the future ..

9 Some of the radioactive material resulting from the Icak initiated
by the cask-drop accident is described by G.E. as being in the
cracks and crevices of the soil structure beneath the pool or in the~'

perched water in the vicinity of the pool . . . G.E. has not

discussed how these and future leaked radioactive contamination
~ will be disposed of during decommissioning.

None of these statements are supported by reference to any documents or
-- -

supporting material which are part of this proceeding, or otherwise.
Applicant's decommissioning plan is described" in the CSAR. The plan

provides a general outline of decontamination practices and procedures and
residual radioactive material removal. It concludes that the decommis-
sioning costs, estimated at 56,033,000 in 1978 dollars, are small compared
to the total assets of the Applicant. Therefore, it is unlikely that Applicant
would be unable to meet the associated financial commitment to decom-
mission the facility.

The Staff believes that Coatention 4 raises no genuine issue of material
fact. The applicable se: tion of 10 CFR $72.18 " Decommissioning plan,
including financing" states:

(a) Each application under this part shall include a proposed decom-
missioning plan that contains sufficient information on proposed
practices and procedures for the decontamination of the site and
facilities and for disposal of residual radioactive materials after all
spent fuel has been removed, in order to provide reasonable assur-
ance that the decontamination and decommissioning of the ISFSI
at the end of its useful life will provide adequate protection to the
health and safety of the public. This plan shall identify and
discuss those design features of the ISFSI that facilitate its de-
contamination and decommissioning at the end of its useful life.

(b) The decommissioning plan shall include the financial arrangements
made by the applicant to provide reasonable assurance that the
planned decontamination and decommissioning of the ISFSI will
be carried out.

Paragraph 5 c-f the M.nor affidavit suggests that an accident at Dresden might contaminate9
the Morris Opersuon site and limit access of personnel to perform necessary maintenance and
repair. No reference to abandonment of Morris because of an accident at Dresden can be
found.
" Appenda A.7," Decommissioning Plan".

|
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O
Based on these criteria, the Staff believes that the information provided~~'

by the Applicant and the Staffs analyses show that none of the subparts
of Contention 4 cither correctly state an inadequacy in the Decommis-
sioning Plan or have any basis in fact.

w- Contention 4(a): Inflation

The Staff compared the Applicant's decommissioning methods and costs
with those contained in the document prepared for the NRC by the
Battelle Pacific Northwest Laboratory, " Technology, Safety and Costs of
Decommissior.ing a Reference Nuclear Fuel Reprocessing Plant"
(NUREG-0278), which includes a section on the decommissioning costs of
spent fuel storage operations. NUREG-0278, referred to in the MHB
Report, indicates a total cost of $58,000,000 to dismantle the reference
reprocessing plant; however, total decommissioning of the fuel receipt and
storage area is $2,500,000. Adjusted for 15% inflation, the 1978 cost would
be 53,800,000, which is less than Applicant's 1978 estimate of 56,000,000.
Further, the Staff indicates that projected costs due to inflation are
meaningless since the Applicant's assets can be expected to increase at
roughly the same rate as costs.5'

The Staff concluded that there is reasonable assurance that the Ap-
plicant's estimate of the costs of decommissioning is conservative, and that
the Apelicant meets the applicable requirements of 10 CFR $72.18(b).

Contention 4(b): Financial Assurance

Applicant is a diversified manufacturer of high technology electrical and i

related equipment. For the nine months ending September 30, 1980,
Applicant's consolidated gross sales were $18.0 billion. Since 1973, Ap-
plicant's cash-on-hand balance has increased from $296.8 million to
$1,287.4 million on September 30, 1980. Marketable securities increased
from 525.3 million to 5610.4 million and current accounts receivable
increased from $2.2 billion to 54.5 billion.

The Staff concludes that such current resources along with Applicant's
commitment that it will have available the resources deemed necessary to
satisfy its obligation to decommissioning the Morris facility provide reason-
able assurance that decommissioning and decontamination of the Morris
facility will be carried out in accordance with the requirements of 10 CFR
f 72.18(b)."

5* SER $8.5; Affidavit of A. Thomas Clark and Francis P. Cardile on Contentions 4(a)."~
i4(d)(ii) and 4(c) (Clark and Cardile) at 2-4.
'

" SER 18.5; Affidavit of Jim C. Petersen on Contention 4(b).
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Contention 4(c): Emergency Abandonment

This contention alleges the lack of a contingency plan for decommis-
sioning the Morris Operation following an accident. Based on the Staffs

e review and evaluation of the types of accidents which could occur at the
Morris Operation and of the information presented in the Applicant's
CSAR as to decommissioning, the present decommissioning plan and
emergency plan are deemed adequate under any credibic circumstance."

Although it is conceivable that, for a short period of time, the Morris
Operation could be evacuated in the event of the most severe accident
conditions at the DNPS, there is no foreseen circumstance that could cause
immediate and permanent abandonment of the Morris site."--

Contention 4(dk Perpetual Care

l This contention indicates that the decommissioning plan is inadequate
1

because there is no consideration of possible perpetual care and main-
lenance due to incomplete decontamination.

The Applicant indicates that the vaults and contaminated pipes, pumps,
filters, storage hardware, etc., can be cut up, packaged, and disposed of as
low-activity waste. Further, contaminated structures can be decontami-
nated by sand blasting, acid etching or detergent scrubbing. The Applicant
indicated that all licensed radioactive material can be removed from the
site.**

The Staff indicates that the Applicant will be able to dispose of the
LAW vault material and has described the methods to be used to de-
contaminate and decommission the vault in the CSAR.'' The Staff has
determined that these methods are within the state-of-the-art for radio-
chemical process operations. The Intervenor's MHB Report, which is cited
as the basis for this contention, also describes means of disposing of the
vault mt.terial, and states that the cost and effort to dispose of the vault
itself are large but not insolvable.*2

The Applicant has committed to decommissioning the Morris Operation

|
in accordance with then applicab!e federal laws and regulations. At pres-
ent, the release of sites for unrestricted use implies a level of de-
contamination in which the remaining radioactivity no longer poses a
threat to the health and safety of the public. Removal of thne forms of

" SER 7.18.5; CSAR, Append;s A.7; Clark at 18.
" SER 57.8; Clark at 18.
60 Voiland at 4.
'' CS AR. l A.7.3.3.I .
62 Clark at 19; MHB Report Section 6.1.
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O
waste has been demonstrated at various Department of Energy locations.
The Staff concludes that there will be no need for perpetual care of the

'

Morris Operation after decommissioning due to residual contamination.''
The CSAR discusses the leak collection, monitoring and pump-out

provisions for the basins, LAW vault, and cladding vault. No leakage has
been detected from the LAW tank or the cladding vault. These systems~

maximize the likelihood that any leaking radioactive materials will be
returned to the system, and minimize the likelihood of contaminating the
groundwater."

The Morris Operation has an independent water sampling program.
Water samples are taken from 8 to 10 site monitoring wells and analyzed.
Results from those water samples have indicated no discharge of radioac-
tive material to the groundwater on-site. After decommissioning the site,
monitoring wells would be used to assure the removal of all radioactive
material which could constitute a threat to the public health and safety,
and thus assuring that perpetual maintenance will not be required.'' Low-
level waste disposal sites are available at the present and they are expected
to be available in the future.The Low-Level Radioactive Waste Policy Act
states that each state is responsible for providing for disposal of low-level
waste within its borders. The Department of Nuclear Safety of the State,

l of Illinois has published a notice of proposed rulemaking in the Illinois
'

Register to establish criteria for a low-level waste site in ll!inois, noting
that it is desirable that the facility be operational by 1986.**

Contention 4(e): Complete Removal

The Applicant has stated its objective is "to decontaminate the site to a
point where continued USNRC licensing is no longer required." The
release of sites for unrestricted use does not imply the complete removal of
all radioactivity. The Staff has concluded there is reasonable assurance
that the Morris Operation will be decommissioned in a manner to provide
adequate protection of the health and safety of the public in accordance
with 10 CFR $72.18(b).''

| Contention 4 alleges that the decommissioning plan proposed in the
CSAR is inadequate for a number of reasons. The Staff SER concludes
that the application for license renewal meets the standards and require-
ment of the Commission's regulations. The Applicant has established

|
'

'' Clark and Cardile at 2. 4 6.
** CSAR.15.5.15. 5.6.1.2 and 5.6.2.2; Affidavit of Lewis G. Hulman and A. Thomas Clark

i

| on Contention 4(d)(iii) (Hulman and Clark) at 2-3.y ,
'' Hulm:n and Clark at 3.
** Affidavit of Kitty S. Dragonette on Contention 4(d)(iv) at 2..

'7 CSAR. Appendix A. lA.7.2.2: SER 18.5; Clark and Cardite at 2-4.
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material facts as to which there is no genuine issue. The Intervenor has
failed to establish a material fact at issue. Therefore, the Board concludes

,

that relative to Contention 4 there is no triable genuine issue of material '

fact.

Contention 5 alleges:

E"~~ The Emergency Plan in the CSAR is inadequate'in that:
' (a) The plan does not specify which emergency procedures will be

utilized to unload the spent fuel pool and to transport and/or store
irradiated fuel in the event that an emergency should necessitatee

transfer of the spent fuel from the Morris spent fuel pool.~

(b) The CSAR should be ' supplemented to explain GE's plans for
emergency transportation of irradiated fuel.

(c) There is no reference to tests or other means by which it can be
determined that the existing emergency plans are adequate. Ade-
quate test programs of both communications systems and procc-
dures should be documented prior to licensing.

Applicant's statement of material facts 56,57, and 58 relate to conten-
j'tions Sa $b and Sc respectively. Intervenor moved to strike 57 and 58 on

, , ,

the grounds that they were not properly supported by evidence as required
by 10 CFR 62.749 and 56 on the grounds that it was not completely
supported by proper evidence as required by the same regulation. In sum,
Intervenor's major thrust in opposing Applicant's motion is that Applicant
has not supported its conclusions with evidence and has not met its burden.
The only other support for Intervenor's continued grip on this contention is
the Minor affidavit at paragraph 10. We note parenthetically that the
Minor affidavit is not numbered or outlined or any other way keyed to
specific contentions. The Minor affidavit states that in the event the pools
at the Morris facility are filled to the point that fuel movement is not
possible and that the basin or liner is damaged such that fuel must be
removed to facilitate repairs, then there should be a contingency plan fcr
removing, loading, and shipping the fuel to some other place.

Applicant's material fact 56 indicates that the CSAR, chapters I and 5,
and the Voiland affidavit at paragraph 5 document the procedures for
loading fuel from storage into shipping casks and transporting it to a
licensed receiver as well as recent experience in utilizing these procedures
for a transfer from Morris Operation to the Lacrosse Boiling Water
Reactor. Applicant's material fact 57 indicates that procedures for re-
sponse to radiological transportation emergencies are outlined in Appli-

I

I cant's Transportation Emergency Plan"; however, this is directed towards
Applicant's assistance in the case of nuclear material being shipped to

( " NEDO-24785. September 1980.'
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O
rather than from the hforri<. Operation. Afaterial fact 58 indicates that

| Applicant does, in fact, have a program of testing and drills in compliance
| with applicable regulations.'' As conceded by Intervenor in its opposition,

"If the evidentiary support cited by General Electric does indeed establish
,

that it is in compliance with all applicable regulations, summary disposi-
- tion is appropriate.

The Staff supports Applicant's position that summary disposition of all
of Contention 5 should be granted" and agrees that Applicant is in
compliance with applicable regulations, in that Applicant's CSAR, Section

| 9.5, Emergency Plans, and the " Radiological Emergency Plans for hforris
Operation" address the provisions of Section IV of Appendix E to 10 CFR
Part 50 and that these emergency plans satisfy the requirements of 10
CFR 972.19. Further, the plan contains testing provisions which include
frequent tests of the communications system. The conduct of tests and
drills is assured by Staff inspection procedures."

Our review of the documents supporting Applicant's and Staff's posi-
tion, as well as our consideration of the Afinor affidavit at paragraph 10,
convinces us that the hforris Operation is in compliance with applicable
regulations dealing with emergency plans and procedures, including testing

i and drilling of these plans and procedures. The information proffered by
| Intervenor as the basis for its continued hold on this contention offers us

no facts which are genuine, material, or triable.

Contention 7 states:'2

The Nuclear Regulatory Commission has an obligation under the
National Environmental Policy Act (NEPA) 42 U.S.C. 4332
(1969) to issue an environmental impact statement which will
account for environmental impact of normal operation of the
hforris facility.

Applicant's statement of material facts 59-61 are applicable to Conten-
tion 7. The Staff affidavit" supports Applicant's position that summary
disposition of Contention 7 should be granted. Intervenor has moved to

| strike material facts 59-61 on the ground that they are premature, citing
| the Board's order of June 5,1980, p.19 which deferred a ruling on
| whether or not an Environmental Impact Statement (EIS) was required

until evidence relating to potential environmental impacts was shown on

'' NEDE-21894, June 1975 as supplemented.
* Affidasit of Clark and Fisher Regarding Contention 5. (Clark and Fisher)
" SER |4.9. 8.4; Clark and Fisher at 4 and 5; Section 8.1 of the " Radiological Emergencye
Pla n."
72 Contention 6 was dismissed from the proceeding by agreement in the Board's Prehearing

, Conference Order dated August 21,1981.
" Affidavit of Keith R. Price (Price) annesed to NRC Staff Answer.
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the record. Subsequent to that time, there was opportunity for discovery on
that contention, as well as time for the Staff to determine whether or not
it considered necessary the preparation of an EIS. The Staffs determina-
tion was that a negative declaration under 10 CFR $51.5b was appropriateG and consequently issued its Environmental Impact Appraisal (EIA),'' now
part of the record in this proceeding. Support for the Staffs EIA was
provided by the affidavit of Price, a consultant who participated in itsw*
preparation. As set forth in the EIA, the Staff has concluded that the
proposed licensing action will not significantly affect the quality of the
human environment and that there will be no significant environmental
impact from the proposed action. The Staff supports Applicant's position--
that summary disposition of Contention 7 should be granted.

The documents proffered by Intervenor as basis for this contention,
where they relate to environmental issues at all, support Applicant's and
Staffs position rather than Intervenor's position.

Applicant has cited" a recent appeal board decision which fits the
instant proceeding as well or better than the proceeding in which it was >

rendered:
"Indeed, the whole purpose in considering primary or secondary

impacts of an action is to determine if they have a cause-
and effect relationship with any environmental changes. (Footnote
omitted.) Where, as here, there is no change in the environmental
status quo that purpose need not be served." (Emphasis in origi-
nal.)

Consumers Power Company (Big Rock Point Nuclear Plant) ALAB-636,
13 NRC 312 (1981).

The Applicant proposes only to continue, without change, the' activities
it has carried on for nearly 10 years, which activities were licensed
subsequent to NEPA and after environmental review under that law.
Intervenor has not brought forth, even after ample opportunity for discov-
ery, evidence (or even allegations) of any specific impact which would
require issuance of an EIS.

Consequently, we conclude that there are no triable genuine issues of
material fact relative to Contention 7.

Contention 8

Contention 8 alleges:
, The CSAR does not provide for the safe control of the facility'

under off normal or accident conditions as required by 10 CFR

..

'' NUREG-0695, June 1980.
D Apphcant's Motion at 38 39.
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O
$72.72(j) in that, it does not provide for adequate access to and

w from the control room during and after release of radiation in
- excess of 10 CFR Part 20 within the facility.

Applicant's statement alleges three material facts (62-64) as being
applicable to Contention 8. Intervenor moved to strike material facts 62-63
as not being properly supported as required by 10 CFR $2.749 and moved.w--

to strike material fact 64 as not being completely supported by proper
evidence.

Intervenor's response proffers no specific material fact as being at issue
and the accompanying affidavit'' does not address Contention 8 at all. As
discussed under Contention 1(b), the terminology in 10 CFR Part 20 is
limited to radiation protection concerns associated with normal operations
and the means to control access to areas of potential radiation exposure.
The guidance in 10 CFR $72.68. " Controlled Area of an ISFSI." covers
releases of radiation from an ISFSI resulting from accident conditions.

Contrary to the assertion in Contention 8,10 CFR 972.72(j) does not
require that a SAR " provide for access to and from the control room
during and after release of radiation in excess of 10 CFR Part 20 within
the facility." Rather,10 CFR $72.72(j) provides that the control room or
control room areas should be designed to provide safe control of the ISFSI
under off-normal or accident conditions."

" Control Room or Control Areas. A control room or control areas
shall be designed to permit occupancy and actions to be taken to
monitor the ISFSI safely under normal conditions, and to provide
safe control of the ISFSI under off-normal or accident conditions."

The Commission, in the Supplementary Information accompanying the
promulgation of 10 CFR Part 72, recognized that:

"The safety of an ISFSI (Independent Spent Fuel Storage
Installation) is achieved by static means, primarily its configura-
tion. Its safety is not dependent on dynamic reactions to the
manipulation of controls like a reactor."'

| The Applicant's criteria for accessibility of equipment during emer-
- gencies and control room access are stated in its CSAR." The Staff

considered the extent of the impact of any credible accident which could
occur at the Morris Operation and determined that no emergency would
inhibit access to any structure, system or component because the severity
of radiological impact caused by any credible accident is low."

'' Intervenor's Response at 14. Minor amdavit.
" 10 CFR $72.72(j) states:
4 45 Fed. Reg. 74693. at 74698. November 12.1980.

^7 " CSAR $4.2. Sec. 4.3.I.
" SER $3.9.

;

[
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The control room at the hforris Operation can be entered by any of
three doors. Access to the main building is possible from two principal
entrances and from any of three other doors accessible by an exterior
staircase. Once inside the building there are a number of ways to get from

9 any of the building entry doors to any of the control room doors. Even so,
occupation of the control room is not necessary for the safe operation of

- the facility. At the current heat generation of the fuel, coolant pumps and
ventilation fans could be turned off and it would take over six months for
the water to evaporate down to the top of the fuel. The water temperature
during that time would not exceed 120* F."

Contention 8 addresses the effect of control room access during and
_

after release of indication within the facility. However, even if it was
necessary to evacuate the hforris Operation for external reasons, such as
under the most severe accident conditions at the Dresden reactors, occupa-
tion of the control room at the hforris Operation would not be necessary."

The Board concludes that there is no triable genuine issue of material
fact relative to Contention 8.

Contention 9 states:

Applicant's operator training and certificat on program is inadequate to
insure safety as required by 10 CFR Part 72, Subpart I in that Applicant's
program fails to:

(a) Establish any minimum academic requirement; and
(b) Establish any criteria or numerical standards for passage or

failure of testing and verification requirements.
Applicant's statement of material facts 65-66 are applicable to Conten-

tion 9. Af aterial fact 65 states that Applicant has submitted to the NRC
its plan for operator training and certification at hforrisOperation consis-
tent with 10 CFR 672.92, supporting this statement with reference to the
Voiland affidavit at paragraph 7, the SER at 98.3.2, and Appendix E to
the Afotion for Summary Disposition. The Staff supports Applicant's
hiotion for Summary Disposition." Intervenor nevertheless moves to strike
this material fact as not being completely supported by proper evidence as
required by 10 CFR 62.749. hiaterial fact 66 states that Aforris Operation
personnel and supervisors are trained, tested, certified and regularly re-
trained and recertified, supporting this statement with the Voiland affida-
vit, paragraph 7. Intervenor had no response to this material fact.

si Voiland at 6-7,
32SER 513.12. 7.8; Clark at 21.
" Staff Answer at p. 34. Clark at 2.
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O
in this proceeding the Applicant submitted under oath its Operator

_

Training and Certification program, page F-4 (Attachment F to General
Electric's Application for a license under 10 CFR Part 72). This document
indicates that passing grades must be attained on both written and walk-
through examinations.

Intervenor disclaims any attack on the regulations in its response to~

Contention 9." .However, the Board finds it difficult to interpret its
opposition as being anything other than an attack on the adequacy of the
regulations. We observe that Applicant has complied with the regulations
as they are stated; Staff agrees; and Intervenor, by its own admission,
states that "(t)here may be no facts in dispute" on this issue. However,
Intervenor urges that "as a matter of law and logic summary disposition
cannot be granted in favor of General Electric." The Board cannot find
any genuine issue as to any material fact relevant to Contention 9 which is
triable.

Contention 10 alleges:

Applicant's Technical Specifications do not comply with 10 CFR
9972.16 and 72.33 in that nothing therein precludes applicant
from receiving, handling and storing damaged spent fuel and
nowhere has Applicant identified, analyzed or evaluated such
receipt, handling or storage of damaged spent fuel in accordance
with any section of 10 CFR Part 72.

Applicant's statements of material facts 69,70, and 71 are pertinent to
this contention. Intervenor made no response to 69 or 71 and 70 is objected
to as not properly supported.

Intervenor's response proffers no material statement of fact in issue and
only states that the Voiland affidavit says that Morris has the capability of
storing most damaged spent fuel without any adverse impact and that
since "most" is not defined or limited in any way, Applicant has not met
its burden and summary disposition must be denied."

As the Staff points out, nothing in 10 CFR 972.16 or 972.33 prohibits
the receipt of " damaged" spent fuel at the Morris Operation. However, the
Applicant has proposed Technical Specification 4.8.1, which requires an

j analysis of the coolant from the first cask flush to determine if the
'

contamination is within the limits of 10 CFR $71.35(a)(4). Technical
Specification 4.8.1 also provides that if these limits are exceeded, the fuel
in the cask shall be assumed to have failed, and action shall be taken in
accordance with established procedures. Section 7.3.2 of the CSAR pro-

e-
" Intenenor's response at 14.
" Intervenor's Response at 15-16.

'
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vides that if damaged fuel should be discovered special handling proce-
dures will be followed and that defective fuel would be canned or otherwise
contained.''

The Board finds that the applicant's statements of material facts are

O correct and are supported by the Voiland affidavit and that damaged spent
fuel can be safely stored at hforris in accordance with Part 72 without

.. adverse impact.
The Board concludes that there is no triable genuine issue of material

fact relative to Contention 10.

Board Question No.1
,

This Board question sought information as to what activities would or**

could be performed at the hfortis site under a license extension as
requested. This question and its three subparts have been fully answered
by the Applicant and the Staff. There remains no issue before the Board.

,

Conclusion

it is concluded that there are no genuine issues of material facts to be
heard and decided. The Applicant's motion for summary disposition is
granted. The record before this Board is closed and the matter is referred
to the Director, Office of Nuclear hiaterial Safety and Safeguards, U.S.
Nuclear Regulatory Commission for appropriate action.

IT IS SO ORDERED.

FOR TifE ATOhflC SAFETY AND
LICENSING BOARD

Andrew C. Goodhope, Chairman !

ADhflNISTRATIVE JUDGE

Dr. Linda W. Little '

ADhflNISTRATIVE JUDGE

Dr. Forrest J. Remick
ADhflNISTRATIVE JUDGE

Dated at Bethesda, Staryland,
this 2nd day of hf arch,1982. ,

** Clark at 23-24.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARDm

Before Administrative Judges:
L

Peter B. Bloch, Chairman ;
Dr. Jerry R. Kline

Mr. Frederick J. Shon

in the Matter of Docket Nos. 50-440-OL
50-441 OL

,

CLEVELAND ELECTRIC
ILLUMINATING COMPANY, of af.

(Perry Nuclear Power Plant,
Units 1 & 2) March 3,1982

The Licensing Board rules on intervenor's request to admit additional
contentions and to expand the scope of previously admitted contentions.

RULES OF PRACTICE: ADN11SSIBILITY OF LATE-FILED
CONTENTIONS

Intervenor's allegation that it learned of an issue through a recently
published newspaper article does not constitute a showing of good cause for
the late-filing of a contention where intervenor has not shown that the
newspaper article reflects any new research or previously unavailable
insights; has not etablished any nexus between the issue and the Perry
facility; and has not demonstrated any competence to assist the Board in
resolving the issue. |

RULES OF PRACTICE: ADN11SSIBILITY OF CONTENTION
l
l A contention presenting a generic issue is not admissible when

intervenor fails to demonstrate any specific nexus between the issue and ,

,
the facility that is the subject of the proceeding.

|
,

I

d.
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ADMISSIBILITY OF CONTENTION: HYDROGEN GENERATION

Because recent Commission statements contained in a proposed rule and
a proposed policy statement, though tentative, suggest that the

9 requirements for the control of accident-generated hydrogen might be
made more stringent in the future, the Licensing Board may consider

..
admissible a contention raising issues related to hydrogen generation, even
though a contrary rule, or no rule might ultimately be enacted. To wait for
the final rule would risk delay in the issuance of a license.

h RULES OF PRACTICE: AMENDMENT OF CONTENTION

Intervenor's motion to enlarge a previously admitted contention was not

|
ripe for decision where the contention, as admitted, was sufficiently broad
to permit discovery of all relevant information, and intervenor would haveI

the opportunity later to present any new material obtained through
discovery either in a response to a motion for summary disposition or as
the basis for a ocw contention.

MEMORANDUM AND ORDER
(Concerning Late-Filed Contentions: Quality Assurance,

Hydrogen Explosion, and
Need for increased Safety of Control System Equipment)

On December 18, 1981, and on January 8,1982 Sunflower Alliance,
Inc., et al. (Sunflower) requested that new issues be admitted to the
proceeding. In one motion, it filed an additional contention regarding the
fact that " control systems" at Perry are not safety grade. In another
motion, it requested to expand the scope of the quality assurance conten-
tion which we had admitted in this proceeding. See LBP-81-24,14 NRC
175, 210-212 (1981). In still another motion it requested permission to

'

resubmit a contention, previously rejected by the Board, concerning
! whether Perry is safe from a possible hydrogen-explosion accident. See Id.

at 207-209. These motions have been responded to by Cleveland Electric
illuminating Company, et al. (applicant) and by the Commission's staff
(staff). Then, as required by Order of this Board, Sunflower has replied.

We have decided that the scope of the quality assurance contention
need not be expanded because the scope of discovery under the admitted
quality assurance contention appears to be broad enough to permit inves-
tigation of serious quality assurance deficiencies with safety or environmen-t

tal implications. Should there be a motion for summary disposition, Sun-
flower will have an opportunity to demonstrate that there are additional
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genuine issues of fact that it has discovered and that should be admitted to
a hearing. See Consumers Power Company (Big Rock Point Plant),~-

LBF 82 8,15 NRC 299, 329, 331-332 (1982). In the absence of such a
motion, it may file for the expansion of its contention based on the new
information discovered by it.

.- We also have decided to admit the hydrogen explosion contention. On
the other hand, the control systems contention shall not be admitted as an
issue in this proceeding.

I. CONTROL SYSTEMS CONTENTION

Sunflower contends:
That the applicant undertake to assure that the Perry Nuclear

Power Plant's control systems be upgraded, perhaps by making
them redundant, so that no single tailure in the system will cripple

( the control system.
'

It relies on a failure which occurred at the Rancho Seco Nuclear Power
Plant in Clay Station, California. That incident was triggered when a
dropped electric light bulb damaged the direct current electrical system
servicing the control panel for the reactor. Intervenor alleges as a ground
for late filing that it was not aware of the issue in March of 1981. In the

|

absence of any representation to the contrary, we infer tnat Sunflower first
learned of this issue through a newspaper article in the New York Times
on December 6,1981, as suggested to us by staff.

We find that Sunnower has not shown good cause for late filing and
that it has not demonstrated its ability to contribute to the resolution of
this issue. Hence, it fails to meet the criteria for late filing. It also has

j

I failed to show that this contention has a " nexus" to the Perry facility. For
! that independent reason, Commission precedent also requires that we reject

this contention.
We agree with applicant that a general newspaper article, not reflectingj

any new research or previously unavailable insights, cannot provide an|

acceptable excuse for late filing. Houston Lighting and Power Company
(Allens Creek Nuclear Generating Station (Unit I), January 12, 1982
(unpublished) at 3-4. To rule otherwise would all but nullify the late-filing
restriction because even matters broadly known could be brought to an
intervenor's attention through a newspaper article about a matter that was
already quite state. See our previous order, LBP-82-II,15 NRC 348.
351 352 (1982).

The material contained in the cited article was not only stale, but
notoriously so. One of the most celebrated documents in this field, the,. s

Kemeny Commission Report (Report of the President's Commission on
the Accident at Three Mile Island; The Needfor Change: The Legacy of

c.
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TM/. October 1979) had this to say as part of its "Oversiew' or summary
chapter, on pages 19 and 20:

In the licensing process, applications are only required to analyze
" single-failur:" accidents. They are not required to analyze what

G happens when two systems fail independently of each other, such
as the event that took place at TMI. There is a sharp delineation

.
between those components in systems that are " safety-related" and
those that are not. Strict reviews and requirements apply to the

~ former; the latter are exempt from most requirements - even
though they can have an effect on the safety of the plant. Instead,
there should be a system of priorities as to how significant various !

, ,

components and systems are for the overall safety of the plant.
[ Emphasis in original.] this issue also has been addressed in NUREG-
0585, at 3-1 through 3-3 and A-14. The issue also is considered to be an
unresolved safety issue, by action of the Commission on December 24,
1980. NUREG-0705 at A.9 to A-l!. It was summarized in the Commis-
sion's 1980 Annual Report to Congress.

Under the circumstances, Sunflower would have to demonstrate very
great competence to assist the Board in resolving this issue, and it would
have to show in what way the Perry plant is deficient with respect to the
safety of its control system. Sunflower has done neither. It shows only a
superficial understanding of the issue, based on a newspaper article, and
an ignorance of the entire previous history. It shows no nexus between its
contention and the specifica of the Perry reactor.

We are required to reject this contention on the independent ground
that it is a generic issue which has not been specifically related to the
Perry reactor. Gulf States Utilities Company (River Bend Station. Units I
and 2). ALAB-444 (1977) 760 at 771 ff. In that case, the State of
Louisiana attempted to lingate issues included in a document entitled
" Technical Safety Activities Report" and in another document, the regula-
tory guides, issued by the Commission to assist applicants in determining
the information staff will require from them and the standards staff will
apply in reviewing the application. Id. at 767. The State submitted the
table of contents of the Technical Safety Activities Report, with 88 items
circled. It also submitted the numbers and titles of 14 regulatory guides
said to be "substantially relevant." Id. at 771.

In Gulf States the Licensing Board required a " nexus" to the proceed-
ing; that is, allegations establishing with respect to each contention, a
relationship to the River Bend application. Ibid. The Appeal Board af-:

firmed, saying:
it seems clear to us that, in order to introduce a new issue into a

proceeding, a party-and likewise an interested state-must do
more then present what amounts to a check list of items contained
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O
in the TSAR or in regulatory guides. The very nature of the

....

TSAR and regulatory guides supports this conclusion.
Id. at 772. The Appeal Board then discussed the nature of these docu-
ments and the reasons why generic issues considered in these documents
need not necessarily raise issues litigable in a particular proceeding. Ibid.

'"- The Appeal Board then stated:
To establish the requisite nexus between the permit or license

application and a TSAR item (or Task Action Plan), it must
generally appear both (1) that the undertaken or contemplated
project has safety significance insofar as the reactor under review
is concerned; and (2) that the fashion in which the application
deals with the matter in question is unsatisfactory, that because of
the failure to consider a particular iten' there has been an insuffi-
cient assessment of a specified type of risk for the reactor, or that
the short-term solution offered in application to a problem under

'

staff study is inadequate.
/d. at 773.

We do not consider the nexus requirenient to be a mere technicality. It
makes good sense in the overall context of Commission decisionmaking.
Generally, applicant and staff are aware of unresolved safety issues and a
portion of the SER addresses them. We even have an obligation to
consider sua sponte whether the staff has adequately addressed these
issues. Northern States Power Company (Monticello Nuclear Generating
Plant. Unit 1). ALAB-620,12 NRC 574 (1980). In addition, staff is doing
research on these questions. In that context, litigation in a particular case
is merely redundant, unless intervenor examines the relevant plant-specific
documents and identifies a specific problem or set of problems which have
not been addressed. Given the extensive attention given to these documents
by applicant and staff, this is no easy task for a volunteer, intervenor
group. However, these safety proce6 dings are designed to consider serious
safety issues and the difficulty arises from the nature of the issues
intervenor wishes to litigate and not from any desire on the part of the
Commission to erect artificial barriers to full participation. On the con-
trary, if Sunnower manages to raise serious issues (as it appears to have
done in other motions decided in this memorandum) it will receive a
receptive audience in this Licensing Board.

We consider that the Gulf States rule is applicable here a fortiori. By
referring to specific Commission documents rather than to a newspaper
article, the State of Louisiana gave greater specificity to its allegations

'

than Sunflower has done here. Nevertheless, the State was found not to
have alleged the requisite nexus to the proceeding. It follows that Sun-
flower also has not alleged the requisite nexus.

|
-
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If Sunflower should receive genuine new information in the future
bearing on the nexus of this contention to this proceeding,it may of course
attempt to file this contention again.

H. HYDROGEN CONTROL CONTENTION

Sunflower's contention 7, as originally submitted was:-

Petitioners allege that there is insufficient documentation of the
' ability of the containment structures of said facilities to safely

inhibit a hydrogen explosion of the magnitude and type which
occurred at Three Mile Island Unit 2 near Harrisburg, Pennsylva-"-

nia and of which the Commission is aware.
Initially, we excluded this contention pursuant to Metropolitan Edison
Company (Three Mile Island Nuclear Station. Unit No.1), CLI-80-16,11
NRC 674 (1980).

In its filing, Sunflower has attempted to meet the criteria for litigating
hydrogen issues set forth in the Three Mile Island case. It does this by
asserting the existence of a pipe break in the reactor coolant pressure
boundary, a failure of the ECCS to maintain coolant due to several
possible categories of deficiency (including operator error), the generation
of hydrogen through a Zircaloy/ water reaction, the attainment of a flam-
mable or combustible concentration of hydrogen, an explosion and breach
of containment. Motion to Resubmit Contention 7 at 3. It also adds that a
similar scenario could commence with an anticipated transient without
scram (ATWS). As cause for late filing, Sunflower asserts the promulga-
tion of the final rule on " Interim Requirements Related to Hydrogen
Control" (46 Fed. Reg. 58484, December 2,1981). It states that the rule
did not cover Mark lit containments, such as is to be employed at Perry.

As applicant and staff have indicated, Sunflower apparently is not
aware of the issuance on December 18, 1981, of a Proposed Rule,
" Interim Requirements Related to Hydrogen Control." In the Supplemen-
tary Information included in that Proposed Rule, relating to hydrogen
control for Mark 111 BWRs, the Comminion stated:

[1]t has become clear that additional protection is required to
provide assurance that large amounts of hydrogen can be safely
accommodated by these plants. The particular type of hydrogen
control system to be selected is left to the discretion of the
applicant or licensee; however, it must be found acceptable by the
NRC based upon suitable programs of experiment and analy- i

sis. . . . Whatever systems are finally proposed and approved for r

the long term, large amounts of hydrogen must be safely accom-
modated, and operation of the system, either intentionally, must '

j not further aggravate the course of an accident or endanger the
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O
_ plant during normal operations. The amount of hydrogen to be

assumed in the design of the hydrogen control system is that
amount generated by assuming that 75% of the fuel cladding
surrounding the active fuel region reacts with water. . . .

_ _ . , ,,,

Based on the state of technology as of August 1981', the,

( Commission believes that control methods that do not involve
burning provide protection for a wider spectrum of accidents than
do those that involve burning. 46 Fed. Reg. 246,62281,62282.

Also relevant to the Commission's current policies concerning the con-
trol of hydrogen is the Proposed Policy Statement related to Safety Goals
for Nuclear Power Plants (February 11, 1982). In that proposed statement,
the Commission proposes a guideline that the likelihood of a large-scale
core melt accident should be less than one in 10,000 per year of reactor
operation. It also states that it " recognizes the importance of mitigating
the consequences of a core-melt accident", in part through assuring the
integrity of the containment. Memorandum at 13.

We find these recent Commission utterances, proposed and tentative
though they may be, to be inconsistent with the TMI decision on which we
relied. The Commission now appears to be of the view that the assump-
tions of $50.44 are unrealistic and that some additional steps may need to
be taken. While we could adopt a wait-and-see attitude on this important
matter, we believe it to be more prudent to proceed on the assumption that
by the commencement of operation of Perry, the requirements of 10 CFR
$50.44 will be more stringent. Thus, under the general powers of the

|
presiding officer, we choose to consider this contention admissible, though
it might ultimately come to pass that a contrary rule (or no rule) will be
enacted.10 CFR 92.718. To wait to see would be to risk needing to delay
the issuance of a license for lack of forethought.

In any event, the apparent change in Commission attitudes provides us
with more favorable leanings toward the hydrogen contention. In this

j instance, Sunflower has not only suggested specific scenarios which might
' meet the Commission's previous objections, it also has provided increased

specificity for its contention and, especially in the following passage, has
demonstrated its competence to pursue this issue:,

| It is questionable whether the hydrogen gas control system at
| Perry will be operated in a timely and effective mar.ner. First, all

components of this system (analyzers, mixers, recombiners, and
purge capability) are activated manually by the operator (FSAR,|

'

Section 6.2.5). Relying on manual operation during the stressful
_

emergency situation following a LOCA would likely increase the
| possibility of operator error. The operation of the hydrogen ana-

! LJ
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lyzers, the first step in the hydrogen control sequence, may be
delayed for 15 minutes to one hour after the LOCA (FSAR,
Section 6.2.5.2.1). This delay seems inappropriate, especially in
light of the standard of 10 CFR 650.44(d)(1): "A time period of 2

9 minutes shall be used as the interval after the postulated LOCA
over which the metal-water reaction occurs."

Secondly, the effectiveness of hydrogen recombiners is questioned, --
in Regulatory Guide 1.7 (p.1.7-4): " Hydrogen recombiners can
process the containment atmosphere at a limited rate of 100-150
scfm per recombiner. Therefore, an inordinately large number of

L. recombiners would be required to control the hydrogen concentra-
^ tion that is postulated to be generated in the first 2 minutes of the

LOCA." Perry uses 2 recombiners per unit; each recombiner is
sized for a 100 scfm flow rate (FSAR, Section 6.2.5.2.3).

This intervenor considers containment purging as a hydrogen
control measure to be unacceptable, as this results in radioactive
releases to the environment.

Motion to Resubmit Contention 7 at 4.
In this cited passage, Sunflower adds specificity to its hydrogen conten-

tion. Applicant argues that Sunflower has, nevertheless, failed to show a
basis for its contention because: (1) operators need not respond in two
minutes, as the amount of hydrogen generated in that time period would
be far below flammability limits, which would not be reached (pursuant to
regulatory guidelines on the amount of hydrogen generated) in a Mark 11
containment even after 10 hours; and (2) Regulatory Guide 1.7's statement
about the number of recombiners that would be needed is not applicable to
large containments, such as the Mark 111 at Perry. On the second point,
we find that Sunflower has a basis for its doubts about recombiners, based
in part on the Regulatory Guide's concern about small containments, in
part on the absence of authority concerning the safety of recombiners in
large containments, and in part on the finding in the Proposed Rule on
" Interim Requirements Related to flydrogen Control" that control methods
involving burning are not as effective "for a wide spectrum of accidents" as
are other methods.

Furthermore, a portion of this passage establishes a nexus to this
proceeding by its citation to the FSAR and its assertion that Perry uses
two recombiners per unit. It demonstrates the seriousness of Sunflower's
concern with this issue and its ability to contribute to its resolution.

Whether or not a party has shown good cause for late filing relates in
part to the safety or environmental importance of the issue it has raised. In
this case, there is no doubt as to the importance of the issue nor the direct
concern of the Commission with this area of safety. In addition, the
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regulatory environment in which this contention is brought has shifted

"
substantially, adding another reason in support of late filing.

Another factor that is balanced in determining whether there is good
cause for late filing is whether the intervenor's delay in filing will contri-
bute to an overall delay in the decision of the case. Such delays, resulting

*F from late filings, are unduly costly to applicants and are not favored.
Indeed, if the late filing of a contention :s part of a pattern of delay, such
a pattern also might be considered in deciding whether there is good cause
for late filing.11o- Sunflower has been cooperative in its approach to
this proceeding. It this particular contention at an early date but
found it necessary to amend its filing to meet rather stringent criteria that
the Commission has applied to hydrogen contentions. Since it is still early
in the history of the case, we do not anticipate that delay in filing this
contention will cause any delay in the decision of the case. Compare
Houston Lighting and Power Company (Allens Creek Nuclear Generating
Station. Unit 1). January 12,1982 (unpublished) at 3-4,5-6.

Under the circumstances, we find that, on balance, the criteria for late
filing have been met (10 CFR 62.714(a)(1)) and we admit this contention
in the following form:

Issue #8: Applicant has not demonstrated that the manual
operation of two recombiners in each of the Perry units is ade-
quate to assure that large amounts of hydrogen can be safely
accommodated without a rupture of the containment and a release
of substantial quantities of radioactivity into the environment.

We have intentionally excluded from this contention any reference to
the mechanism by which hydrogen can be generated. Sunflower has
suggested several mechanisms, any one of which would do. lience, we
think they have met the Commission's former criteria for admission of this
contention. It seems to us that little purpose would be served by litigating
the likelihood that any one of the suggested scenarios (each one of which
includes a mechanism by which the reactor would experience a failure of
the core cooling system) could occur. There is little doubt that any one
scenario, except perhaps for the occurrence of human error, would be

,

highly unlikely to occur.110 wever, we could embark on an endless search'

for multiple, unlikely events unless we assay that tortuous path in advance
and refuse to enter.

Ill. MOTION TO ENLARGE TIIE QUALITY ASSURANCE
CONTENTION

The quality assurance issue admitted in this proceeding is:I

l h issue #3: Applicant has an inadequate quality assurance
7 program that has caused or is continuing to cause unsafe construc-

,

tion.

L
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This issue was further limited by us in our September 9,1981 Memoran-
dum and Order,14 NRC 682,686-87, in which we stated that:

[T]he admission of this issue was intended to be limited to the
quality assurance implications arising from the stop work order
issued to [ applicant] . . . and the steps taken by it to remedy the
alleged deficiencies leading up to the stop work order.

.

Now, Sunflower approaches us with a motion that its admitted conten-
tion should be enlarged. Ilowever, we do not consider its motion to be ripe
it is already permitted to engage in discovery relevant to its contention oi

_ . , ._
to applicant's defense.10 CFR 52.740(b)(1). In that context, relevance
may be broadly interpreted in the interest of full disclosure and it is
doubtful that serious discovery ' requests, related to the safety or envi-
ronmental consequences of quality deficiencies would be irrelevant to the

|
admitted contention. Even old deficiencies may be related to the damage
that may have been caused by the quality assurance problems leading to
the stop work order. More recent deficiencies may be related to the ,

effectiveness of the steps taken to remedy the previous deficiencies.
There will be time for Sunflower to add to its contention, if necessary.

Upon a motion for summary disposition,it may offer genuine issues of fact
relevant to its contention and not falling strictly within it. If these genuine
issues of fact have an important safety significance they may be admitted
as newly discovered material. Consumers Power Company (Big Rock Point
Plant). LBP-82-8,15 NRC 299, 329, 331332 (1982). In addition, new
material uncovered during discovery may at that time form the basis for a
new cuntention.

At the present time, Sunflower's motion contains many alleged quality
assurance deficiencies. Some, but not all have apparent safety significance
and might form the basis for enlarging this contention at some subsequent
time.110 wever, we consider it preferable to defer ruling on the enlarge-
ment of the contention until we can be more fully informed of the
available evidence.

We note that this contention and Contention #1, relating to emergency
planning, may raise extensive evidentiary questions. Should the discovery
process become cumbersome, the Board is prepared to preside over discus-
sions among the parties designed to make the process work fairly and
efficiently.

ORDER

For all the foregoing reasons and based on consideration of the entire
record in this matter, it is this 3rd day of March,1982,
ORDERED
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syn, (1) Sunflower Alliance Inc., et al. s. (Sunflowe'r) December 18, 1981,

Motion for Leave to file an additional contention concerning the safety of
- control systems is denied.

(2) Sunflower's January 8,1982, motion to expand its quality
assurance contention is denied as not ripe for decision.- -

(3) Sunflower's motion to resubmit its Contention 7 is granted in part.
The newly admitted issue is:

Issue #8: Applicant has not demonstrated that the manual
operation of two recombiners in each of the Perry units is ade-
quate to assure that large amounts of hydrogen can be safely
accommodated without a rupture of the containment and a release
of substantial quantities of radioactivity into the environment.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Peter B. Bloch, Chairman
ADMINISTRATIVE JUDGE

Jerry R. Kline,
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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Cite as 15 NRC 566 (1982) LBP-82 16

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

IATOMIC SAFETY AND LICENSING BOARD

7 Before Administrative Judges:

James L. Kelley, Chairman
Dr. A. Dixon Callihan

~* Dr. Richard F. Foster
;

in the Matter of Docket No. 50-413-OL and 50-414-OL |
'

ASLBP Docket No. 81-463-01-OL

DUKE POWER COMPANY, et al.
(Catawba Nuclear Station,

Units 1 and 2) March 5,1982

The Licensing Board rules on pending petitions for intervention and
contentions filed in support of those petitions.

RULES OF PRACTICE: CONTENTION; REQUIREMENT OF
SPECIFICITY

The requirement of the Commission's Rules of Practice that the basis
for each contention be set forth with reasonable specificity facilitates
Board determinations whether contentions are litigable, and helps assure
that other parties are sufficiently put on notice that they will know at least
generally what they will have to defend against. These purposes do not
imply that a high standard of specificity for contentions is required at so
early a stage of the proceeding as the initial prehcaring conference. The
principal function of cont ntions at this juncture is to place some
reasonable limits on discovery, and this may be accomplished with
contentions more broad and general than the revised contentions that can
be developed after discovery and that will, after the final prehearing
conference. structure the hearing.

l
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RULES OF PRACTICE: CONTENTION; REQUIRES 1ENT OF
SPECIFICITY

Where, at the time of* the first prehearing conference, key documents
such as the Commission Staff's Safety Evaluation Report, its
Environmental Impact Statement, most of the off-site emergency plans and,-.

portions of the Applicant's Final Safety Analysis Report had not yet been
written, the argument that intervenors must plead all contentions with

i reasonable specificity prior to the conference, and that further contentions
'

based on information disclosed in subsequently available documents must
be subjected to the restrictive standards for admissibility of late-filed
contentions, was unreasonable and not required by the Commission's Rules
of Practice as written or by prior decisions.

RULES OF PRACTICE: CONTENTION: EN1ERGENCY PLANNING

The Commission's regulations plainly contemplate that the adequacy of
off-site emergency plans for counties and municipalities near the facility
that is the subject of the proceeding can be contested in their specific
details by intervenors.10 CFR 50.47(a).

RULES OF PRACTICE: ADNilSSIBILITY OF CONTENTION

Where the documents likely to provide the necessary specifics for the
formulation of contentions were not yet available, the Board would not|

j disallow proposed contentions for lack of specificity but would admit such
contentions conditionally, subject to the requirement that intervenorsi

| advancing such contentions review the relevant documents promptly after
they become available and, within 30 days thereafter, submit revised

j contentions meeting the specificity requirements of the Rules of Practice,
or else abandon the contentions.

RULES OF PRACTICE: AD311SSIBILITY OF CONTENTION

The adequacy of any revised contentions based upon documents filed
subsequent to the initial prehearing conference would be judged by the
general principles applicable to contentions, including specificity. However,
since the " lateness" of such contentions would be entirely beyond the
control of the sponsoring intervenor, the additional criteria normally" applied to late contentions under the Rules of Practice would not be
applied.
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RULES OF PRACTICE: ADN11SSIBILITY OF CONTENTION;
SECURITY PLAN

Because intervenor could not reasonably be required to advance specific

G contentions about a security plan it had never seen, and because it had
expressed a formal interest in the plan, the Board could order Applicants
to grant intervenor access to the plan as necessary to a proper decision in
the proceeding. The Board would, however, condition such disclosure order~ "

on intervene s having obtained the services of a qualified security plan'

expert, and would impose other limitations on access to the plan.
Accordingly, the Board would allow intervenor 10 days in which to
consider whether it wished to pursue the matter further.-~ ~

MEMORANDUM AND ORDER
(Reflecting Decisions Made Following Prehearing Conference)

On January 12 and 13,1982, the Board conducted a prehearing +

conference in York, South Carolina, pursuant to 10 CFR 2.751a. The
primary purpose of the conference was to consider pending petitions for

'
intervention and contentions filed in support of those petitions.

Admission of Parties. Petitions to intervene had been filed by four
organizations and by the State of South Carolina. Three d the petitioning
organizations appeared and participated in the conference: Carolina Envi-
ronmental Study Group ("CESG"), represented by its President, Mr. Jesse
L. Riley; Palmetto Alliance (" Palmetto"), represented by counsel, Mr.
Robert Guild; and Charlotte-Mecklenburg Environmental Coalition
("CMEC"), represented by its Chairman, Mr. Henry A. Prester. The
standing of these organizations is described in their petitions and is not
disputed by the Applicants' or the Regulatory Staff. In its response to the
CMEC petition, the Staff had raised a question about Mr. Presler's
authority to represent that organization. At the conference, Mr. Presler
served copies of authorizing affidavits from representatives of constituent
organizations of CMEC, thus laying the Staff's question to rest.

A petition for intervention is to be granted if it establishes standing and
pleads at least one litigable contention with reasonable specificity.10 CFR
2.714; Philadelphia Electric Co. (Peach Bottom Atomic Power Station),8
AEC 13,20 (1974). As discussed hereafter, each of the three organizations
appearing at the conference put forward one or more contentions which we -

' Duke Power Co. is the lead Applicant in this proceeding. It also acts as agent for the other
owners of the facihty, North Carolina Municipal Power Agency Number I, North Carolina
Electric Membership Corporation, and Saluda River Electric Cooperative. Inc.

I
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find admissible, or at least conditionally admissible. Accordingly, the
Board orders CESG, Palmetto and CMEC admitted as parties to this
proceeding. In addition, the petition of the State of South Carolina to
intervene as an interested State pursuant to 10 CFR 2.715(c) is granted.
The State was represented at the tiearing by Mr. Richard P. Wilson, an
Assistant Attorney General. However, the State did not participate ac---

tively, nor did it file any separate contentions.

| The fourth petitioning organization, Safe Energy Alliance of Charlotte,
North Carolina, did not file contentions in support of its initial petition
and, although served with notice, did not appear at the prehearing con-
ference. Mr. Presler of CMEC filed an affidavit from an officer of Safe
Energy Alliance stating that CMEC would represent the interests of the
Alliance in the proceeding. As stated on the record, in these circumstances
the Board considers the separate Safe Energy Alliance petition as having
been withdrawn. Tr. 3-4. Alternatively, that petition is denied for want of
prosecution.

Specificity of Contentions ar.d Available Information. The three petition-
ing organizations filed a total of fifty-two conteetions.' The Applicants and
the Staff separately oppose admission of forty-s ven of these contentions.
Because the Applicants and the Staff largely disarree about the handful of
contentions they would admit, all but two of the Intervenors' fifty-two
proposed contentions are opposed by the Applicants, the Staff, or (in most

| cases) by both. We are admitting half of the Intervenors' proposed conten-
| tions, in whole or in part. However, only one of these contentions is being
'

admitted unconditionally. Twenty-five contentions are being admitted sub-
ject to certain specified conditions.

| By far the most frequent basis for objection by both the Applicants and
'

the Staff is an alleged lack of specificity in the contention. In some cases,
we find this objection to be well taken. But in others where we also find a
lack of specificity, we nevertheless reject that objection at this stage of the
proceeding because of the limited information presently available to the

2 CMEC filed 4 contentions. Palmetto 29. and CESG 19. Palmetto also filed an additional 19
contentions identical to CESG's 19. CESG labeled 3 other paragraphs as " contentions"
(numbered 4. 7 and 14) which we view as legal argument and procedural requests. CESG's.
paragraphs 7 and 14 are pertinent here; they request that the prehearing conference (which
we take to mean this conference held pursuant to 10 CFR 2.751a) not be held unti: 90 days
afier the Staff's envirc.nmental impact statement and safety evaluation report are available.
They argue that it is " essential to permit CESG . . to take into consideration Staff's views
in regard to environmental . . matters" in frc.ning contentions. While we find substantial
merit in this argument, we believe that the 90-day guideline in 2.751a and the Commission's
" Statement of Policy on Conduct of Licensing Proceedings" (46 Fed. Reg. 28533) indicate
the need to get the proceeding started earlier, as we are doing here. However, by granting

****"*- conditional admission to contentions that now may be unduly vague only because certain
documents are presently unavailable. we are being responsive to the very real problem CESG
raises. CESG's paragraph 4 speaks to certain legal issues we find it unnecessary to reach.

*1
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intervenors. Because of the importance in these rulings of the concept of
specificity in contentions, a few words about that subject are in order
before we turn to the individual contentions before us.

Section 714(b) of the Commission's Rules of Practice (10 CFRO 2.714(b)) requires that "the bases for each contention [ bel set forth with
reasonable specificity." It is not enough, for example, merely to allege that
aspects of an applicant's plans will not comply with Commission regula-'-

tions. A contention must melude a reasonably specific articulation of its
rationale - c.g., why the applicant's plans fall short of certain safety

f requirements, or will have a particular detrimental effect on the environ-
ment. This specificity requirement serves several purposes. It facilitates--

board determinations whether contentions are litigable. For example, a
contention is to be excluded if it is, in substance, an impermissible attack
on a Commission rule, or if it is not within the scope of the proceeding.
See Philadelphia Electric Co.. supra at 20.

Another purpose of specificity in contentions is "to help assure that
other parties are sufficiently put on notice so that they will know at least
generally what they will have to defend against.'' Philadelphia Electric
Co.. supra at 20 (emphasis added). However, this language does not imply
a high standard of specificity at this early stage of the proceeding. As
discussed below (at 575) the purpose of revising and refining conten-
tions at the final prehearing conference is to make the issues for hearing
more specific in the light of completed discovery. Reflecting this aspect of
the process, most preparation for hearing takes place after the final
prehearing conference.

The specificity requirement is a perfectly reasonable one, so long as the ,

factual information necessary for specificity is available to an intervenor.
Unfortunately, because of the way the hearing process is structured that is
often not the case, particularly in the early stages of the proceeding. Under
the rules, a petitioner for intervention in an operating license case like this
one must file at least some contentions before the first prehearing con-
ference, which the rules contemplate will take place a few months after the

!

application is noticed for hearing. At that time, the applicant's final safety
analysis report ("FSAR") (or at least most of it) and environmental report
("ER") are available to petitioners for intervention. However, a number of
other potentially important documents usually are not then available, most
notably the Staff's Safety Evaluation Report ("SER") and draft envi-
ronmental impact statement and the report of the Advisory Committee on
Reactor Safeguards. In addition, certain of the applicant's documents, such
as emergency p'ans, may not be available.

That is the situation here. Of the key documents just mentioned, only
I

|
the Applicants' FSAR (most of it) and Environmental Report are now
available for public inspection. The Staff's SER and impact statement,'

570e.
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O
most of the off-site emergency plans and portions of the FSAR have not
yet been written. In addition, the Applicants' security plan, while in
existence, is being withheld pursuant to Commission regulations.10 CFR
73.21.

The Applicants and the Staff nevertheless argue that the Intervenors
'"~ should be required to plead all. of their contentions with reasonable

specificity by the first prehearing conference, even contentions in areas like
emergency planning, where the documents necessary for informed pleading
are not yet available. The Applicants contend that:

| [W] hen Palmetto Alliance seeks to put in issue a matter which
arguably is not covered in Applicants' filings, it is incumbent on it
to specify precisely the nature of its allegation and provide in
detail the bases for it The Commissicn's procedures con-.

template, and require, adequate contentions to be framed on the
,

basis of information available to petitioners at the time the notice
of hearing is published. Absence of documents which are not
available until the NRC Staff completes its review of an applica-
tion is not good cause for failing to provide adequate specification
of, or basis for, a contention, or for reserving the right to raise a
contention at a later time.'

The Staff, in substance, concurs.' The Applicants and the Staff concede, as
they must, that an intervenor may file a contention later, pursuant to 10
CFR 2.714(b), based on information disclosed in a document first becom-
ing available at a later date. But there's a catch.5 in their view, such " late"
contentions would have to surmount all of the hurdles applicable to

. contentions filed late for other (and usually less justifiable) reasons.'
The Board believes that the Applicants' and Staff's stated position on

I this question is (1) not required by the rules as written or by prior
| decisions, (2) unreasonable, and (3) probably in conflict with governing

statutes. As to the first point, the rules as written do not explicitly require
that all contentions be filed before the first prehearing conference, subject

Applicants' Response to Palmetto Contentions, pp. 8-9.3

* Staff Response to Contemions, p. 8. note 14. See also Tr. 110-114, 215, 231, 322 323
8 For a similar catch, see Heller, Catch 22, p. 47 (Dell ed.).
* Section 2.714(a) crects five separate hurdles to "nontimely' contentions, only one of which
(good cause) would presumably be surmounted by a showing of new information. In the
main, these criteria are inappropriate for application to a contention that is " late" for reasons
wholly beyond the intervenor's control. For example, the last criterion concerns the extent to
which the contention will " broaden the issues or delay the proceeding." An issue based on--a.
new information will almost necessarily broaden the issues and it may well delay they

proceeding. But the responsibility for those effects must be borne by the applicant or the ,

Staff for producing a " late' informational document.

u..,..e
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only to a highly restricted right to file a " late" contention later.' And the
cases cited by the Applicants and Staff have held only that some (by
inference, at least one) contentions should be pied by that time. See
Wisconsin Electric Power Co. (Koshkonong Nuclear Plant), 8 AEC 928;

9 Northern States Power Co. (Prairie Island Plant),6 AEC 188, affd, BPI
v. AEC. 502 F.2d 424 (C.A.D.C.1974). Those cases emphasized the
" wealth" of information available at the early stages of the proceeding in-

the applicant's FSAR and environmental report, the assumption being that
at least some contentions could be gleaned from these typically voluminous
documents. But none of those cases focused on the situation that concerns
us here - i.e., forcing an intervenor to plead specific contentions in an:.
area, such as emergency planning, where the relevant information simply is
not yet available. Apparently in recognition of the unfairness in such a
squeeze play, it has not been uncommon for licensing boards to admit
vague contentions conditionally, subject to later specification, or to defer
rulings on some contentions until the necessary documentation is available. r

See, e g., Commonwealth Edison Co. (Byron Nuclear Power Station),
LBP-80-30,12 NRC 683 (1980); Commonwealth Edison Co. (Quad Cities
Station), LBP-81-53,14 NRC 912 (1981). The Appeal Board's very recent
decision in Tennessee Valley Authority (Browns Ferry Nuclear Plant),
ALAB-664, confirms that licensing boards have discretion to defer rulings

'

where a document (such as a draft environmental impact statement) is
needed in order to assess a contention.

The unreasonableness of the Applicants' and Staff's position has been
suggested by the preceding discussion and is perhaps best illustrated by an
example from this case. The off-site emergency plans for counties and
municipalities near the facility are being prepared, but are not yet com-
plete. Tr. 110-112. The regulations plainly contemplate that the adequacy
of such plans, in their specific details, can be contested by intervenors.10
CFR 50.47(a). At this juncture, possibly in reaction to the Applicants' and
Staff's position that it must plead all of its contentions now, and not having
any idea what those plans will contain, Palmetto tenders two broadly-
worded emergency planning contentions, to which the Applicants and Staff
then object as lacking in " specificity." Placing the cart squarely before the
horse, the Applicants argue that Palmetto should be required to
express its " concerns" now, that it "should know if they have a concern"
before the emergency plans are even prepared. Tr.112.

' A literal reading of the last sentence of 10 CFR 2.714(b) arguably leads to that conclusion.
As me demonstrate. however. other cornpelling considerations require a different conclusion.
We should in addition. read section 2.714(b) in the light of our duty under 10 CFR 2.718
"to conduct a fair . . hearing."

|
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O
There are several practical reasons to reject this argument. In the first

__

place, it is very difficult to express concrete concerns about emergency
planning in the abstract, without reference to specific emergency plans. It
is probably a waste of time for all concerned, including this Board, for
intervenors to develop " concerns" that emergency planners, working in-

"*
dependently, may be fully addressing. The sensible approach is for a
potential intervenor first to study proposed emergency plans W then to

| decide whether he finds flaws in them which he may wish to contesi
Moreover, forcing intervenors to shoot in the dark .nay encourage

fabrication of artificial, frivolous and perhaps even spr.ious contentions,
because by necessity they are based on little more than imagination.' From
its quite different perspective, the applicant may have no incenWe to
facilitate the early completion of all emergency plans. This is so occause,
under the Applicant's and Staff's theory we are rejecting, if emergency
planning or any other aspect of a nuclear power plant application is simply
delayed until after the first prehearing conference, defects may be effec-
tively insulated from scrutiny in the hearing process. Such a result seems
inconsistent with the hearing requirements of the Atomic Energy Act,42
U.S.C. 2239.

'

indeed, we think that the Applicants' and Staff's position on the,

I specificity question is, as they would have us apply it here, of very
questionable legality not only under the Atomic Energy Act (as to safety
issues), but also the National Environmental Policy Act (NEPA) (as to
environmental issues). Section 189(a) of the Atomic Energy Act provides
for a hearing upon the request of an interested person in certain kinds of
licensings, including operating license proceedings. To be sure, the courts

j have held that this right is not abolute, that it may be conditioned, for
example, upon the filing of content.ons prior to discovery. BPI v. AEC,502i

F.2d 424 (C.A.D.C.1974). However, the BPI decision did not discuss and
apparently assumed that information requisite to formulation of conten-
tions was available in that case. Where, as in this case, much of the
necessary information is not yet available, a court might well hold that
section 189(a) requires an equivalent opportunity to frame a contention
promptly following the availability of the information. If that were not
allowed, the exercise of the right to a hearing would be impermissibly
hindered, or virtually foreclosed, by an unreasonable procedural require-
ment.

or example, in the Diablo Canyon case. the intervenors eventually gained access to the
facility's security plan on the basis of a prior contention that the facility was " vulnerable to

'
satutage not only from land, but from sea." Pacific Gas and Electric Co (Diablo Canyon~ . < ,

Nuclear Power Plant). 5 NRC 1398.1400 (1977). We suspect that the Diablo intervenors
had no prior knowledge about the security plan and that this contention was made up out of
whole cloth.

-
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NEPA requires that environrnental questions be open for consideration |
"to the fullest extent possible" throughout the agency review process, j

including the hearing process. NEPA, Section 102. In the landmark |
Calvert Cliffs dccision, the court i., validated several provisions of the

'

9 AEC's original implementing rules, viewing the agency's " crabbed inter-
pretation of NEPA" as "a mockery of the Act." Calvert Cliffs Coordinat-
ing Committee v. AEC, 449 F. 2d 1109 (C.A.D.C.1971). Among the. . - , _

nullified rules was one which barred licensing boards from considering
environmental questions unless they were raised by a party. The court
viewed the rule as an unnecessary and therefore illegal restriction on the
" fullest possible" consideration of the environment. Similarly in the present

_. context it could be forcefully argued that a " rule" requiring the pleading of
all NEPA contentions before the Staff's impact statement is even written
is an unnecessary and therefore impermissible restriction on agency consid-
eration of the environment, yet another " crabbed interpretation of
N E PA."'

in light of the foregoing considerations, the Board rejects the argument
that we should disallow a proposed contention for lack of specificity if a
document likely to provide the necessary specifics is not yet available. In
this case, such documents include the Staff's Safety Evaluation Report and
draft environmental impact statement, portions of the Applicants' FSAR
yet to be supplied, and the off-site emergency plans for the counties and
municipalities near the plant.'' As discussed contention by-contention here-
after, contentions that may be addressed in one of those documents will, if
they are otherwise acceptable, be admitted conditionally despite a present
lack of specificity. The intervenor advancing such a contention will be
required to review the relevant document promptly after it becomes avail-
able, and to then either abandon or revise the contention to meet the
specificity requirements of 10 CFR 2.714(b). Revised contentions are to be
filed within 30 days following receipt of the relevant document." The
adequacy of any revised contentions will be judged by the general princi-
pies applicable to contentions, including specificity. However, the additional

' The Appi cants' and Staff's position here is more questionable legally than the rule struck
down by the Calsert Cliffs' court. That position undercuts the right of an adversary party to
raise litigable issues about the Staff's impact statement, the traditional and most
commonly-used means of testing a statement. Calverr Cliffs imposed on licensing boards a
NEPA requirement to raise environmental issues sua sponte. a much less significant way of
testing an impact statement than through adscrsary contentions.
'' The secunty plan for the facility stands on a somewhat different footing and is treated
separately at pp. $89-590. below.
" We are admitting a few somewhat vague contentions on the condition that INy will be
revised and made more specific following discovery. Discovery on these conxntions is to be
completed within 90 days of this Memorandum and Order. and revised con entions are to be
submitted withing 30 days thereafter.
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. _ _ _ criteria normally applied to late contentions under 10 CFR

_

2.714(a)(1)(i)-(v) will not be applied to contentions revised pursuant to
this paragraph; their " lateness" is entirely beyond the control of the

,

sponsoring intervenor.
What we have just said applies only to contentions for which little or no

information has been supplied by the Applicants in their FSAR or Envi-
ronmental Report. If substantial relevant information has been supplied
and referenced in the Applicants' opposition pleading, the contention will
be judged for specificity now and rejected if found unduly vague. However,

I should a document containing new information or analysis on the subject
become available later, the Intervenor may within 30 days file a revised
contention based upon it. Again, the criteria of 10 CFR 2.714(a)(1)(i)-(v)
will not be applied to such a contention. Debatable questions about
whether information or analysis is "new" will generally be resolved in the
Intervenor's favor.

Specificity Through Disco ery. An additional consideration affects the
level of specificity required at this initial stage of the proceeding. Our
admission of contentions will be followed by an extended period of discov-
ery, during which the intervenors can learn additional factual details about
their areas of concern. The principal functional purpose of contentions at
this juncture is to place some reasonable limits on discovery. Boards have
recognized that those discovery limits can, without prejudice to the hearing
process, be more broad and general than the revised contentions that can

,

be developed after discovery and which will ultimately structure the hear-

[ ing. See, e.g., Southern California Edison Co. (San Onofre Nuclear
| Generating Station), LBP-82-3,15 NRC 61,71-73 (1982). The rule pre-

| scribing a final prehearing conference after the close of discovery (10 CFR
2.752) explicitly contemplates amending the " pleadings" and clarification'

of the " issues." For these reasons, we now apply less stringent standards of
specificity than we will apply at the final prehearing conference.

Contentions Admitted.

CMEC Contentions 1-4 are admitted, subject to the following con-
ditions:

(1) Should these contentions go to hearing, the focus will be on the
Staff's impact statement, not the Applicants' Environmental Report, be-
cause the substantive NEPA obligation is discharged through the impact
statement. Accordingly, CMEC shall review the Staff's draft environmen-
tal impact statement promptly after it becomes available and revise these
contentions, as appropriate, in the light of that statement.*~
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(2) CMEC Contention 1 is revised to read as amended on page 2 of

the "NRC Staff Response to Reworded Contention 1," dated February 22,
1982. Mr. Presler's proposed revised version of CMEC Contention 1, dated
February 1,1982, is withdrawn. CMEC Contention 3 is revised to read as
agreed to by the parties and as set forth in the CMEC "Further Proposal"
pleading dated February 22,1982. The Staffs objection to the reference in--

Contention 3 to Contention 2 is overruled.
(3) The Commission's Black Fox decision generally authorizes litiga-

tion of contentions about the long-term health offects of radiation, the
thrust of Contention 4. See Public Service Co. of Oklahoma (Black Fox
Station),12 NRC 264 (1980). In view of the Applicants' stipulation to
this contention, we are not inclined to reject it at this juncture in spite of i

l

its lack of specificity. However, this contention shall be made more specific
or withdrawn after the Staffs draft impact statement is available.

Palmetto Contention 27 is admitted unconditionally.
The following Palmetto contentions are admitted conditionally, in whole

or in part, subject to the specified conditions:
Palmetto 1: This contention about long-term health effects is similar to

CMEC Contention 4. It is somewhat more specific in referencing the work
of particular researchers, but it still falls short in that regard. It might, for
example, specify the respects in which the BEIR 111 report and the
Commission's food chain analyses are allegedly deficient. It is admitted
conditionally, subject to further specification following availability of the
draft environmental impact statement.

The Applicants specifically object to the part of this contention which
focuses on health effects from the uraniurr fuel cycle, viewing it as an

|
attack on the values established by rule in Table S-3. This argument is
answered by footnote I to Table S-3, which states in pertinent part:

( Table S-3 does not include health effects from the effluents ;

described in the Table . . . These issues may be the subject of
litigation in the individual licensing proceedings.

Palmetto 2: This Contention faults the Applicants and the Staff for

i failing to assess the impacts of accidents beyond the design basis of the
facility. This contention is premature. Pursuant to the Commission's State-'

ment ofInterim Policy,45 Fed. Reg. 40101, the Staff will be assessing the
impacts of such accidents in its environmental impact statement. The
Staffs draft impact statement should explicitly address the concerns being
raised in this contention or explain why they need not be addressed.

The Staffs "special circumstances" argument at pp.10-11 of its re-
sponse seems to assume that consideration of the effects of serious ac-
cidents need only be included in an impact statement for a facility that i' ' ' ' '

meets that test. While that was once the rule under certain Commission
adjudicatory decisions (see Public Se-vice Co. of Oklahoma (Black Fox
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y- Station),11 NRC 433 (1980)), those decisions have'now been superseded
, - by the Statement of Interim Policy under which all final impact state-
1 ments issued after June 9,1980 are to inclui. such consideration.'' The
' ~

special circumstances test applies only to plants under construction where
particular design changes might be warranted. We make no judgment herem-

^

about whether such changes are warranted for Catawba because we are
ruling on a contention that does not call for design changes, only
" assessment of impacts." As it does on other contested issues in an
operating license proceeding, the Licensing Board will rule in the first
instance on wnether the impact statement's consideration of accidents
pursuant to the Policy Statement is adequate.

The Policy Statement calls for discussion of severe accidents in ap-
plicants' environmental reports filed after July 1,1980. Since the report for
Catawba was filed prior to that date, no such discussion is necessary.
Accordingly, this contention is admitted, subject to striking "The
Applicants" from the first sentence and to the condition that it will be
revised and made more specific in light of the draft impact statement;
otherwise, it shall be withdrawn.

Palmetto 3 and 4: These contentions question the adequacy of emer-
gency plans for the facility in various respects. As drafted, they are
extremely vague. However, they are vague because the emergency plans
for the counties and municipalities near the plant have not yet been
prepared. In these circumstances, about all an intervenor can do is express
very general concerns. The most he should be required to do at this point

,

| is express an interest in the subject. These contentions are admitted,
subject to their revision for specificity promptly following the availability
of the pertinent plans. Revised contentions in this area need not be
restricted to the subjects referred to in these contentions.

Palmetto 6, 7 and 18: These contentions, as drafted, are at best only
marginally acceptable from the standpoint of specificity. However, they are
being admitted conditionally because they concern the actual safety of
construction and operation of the Catawba plant, issues that are at the
core of responsibilities as an operating license board. There were indica-
tions at the conference that some further specification of these contentions

| could be made now. Tr. 118, 176-177. These contentions can be explored
| in discovery and we expect the intervenors to make them more specific, or

to withdraw them, following discovery.
Palmetto 8: This contention questions the qualifications of reactor

operators and shift supervisors for Catawba because of an alleged lack of
. . , .

s2 The Commission's words are that the Staff should " initiate treatments of accident
considerations . . in its ongoing NEPA reviews. i c., for any proceeding at a licensing stage
where [an FES] has not yet been issued. ld. at 40103.

~ ,. $
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relevant operating experience. This contention is sufficiently specific and
would be allowable but for our concern whether it may constitute an
impermissible attack on a Commission rule. The information about quali-
fications contained in Section 13.1 of the FSAR does not speak directly to
the allegation in this contention that the operators and supervisors for
Catawba lack sufficient " hands on" experience with large PWR's. The
Applicants' pleading argues (at p.17) that there is a pending rulemaking
on this subject which precludes this contention, and refers to SECY-81-84.
No rulemaking has been initiated as a result of that Staff proposal; the
matter is presently under study. Therefore, that proposal does not bar this
contention. However, we desire the parties' views on whether the present
rules in 10 CFR Part 55, particularly sections 55.11 and 55.24, bar this
contenbon.

In addition, certain requirements relating to operator qualifications have
been imposed as part of the Three hiite Island Action Plan in NUREG-
0737. Clarification item I.A.2.1. Pursuant to the Commission's Guidance
Statement of December 16, 1980, the sufficiency of Thil requirements
may be contested by intervenors in licensing cases, suggesting that the
present contention is allowable. Ilowever, certain of these Thil require-
ments were subsequently proposed in rule form, including certain exper-
ience requirements for senior reactor operators.10 CFR 50.34(f)(1)(ii).
See Licensing Requirements for Pending Operating License Applications,
Proposed Rule,46 Fed. Reg. 26491. We desire the views of the parties on
whether these rather convoluted developments have the effect of barring
litigation of Palmetto's Contention 8. These views should be served by
h1 arch 26,1982. In the meantime, this contention is admitted condition-
ally, subject to reconsideration in light of the parties' further views.

Palmetto 10: This contention seeks consideration of the economic costs
of severe (so-called " Class 9") accidents. As noted above with respect to
Contention 2, consideration of such accidents will be included in the Staff's
draft impact statement including, in the words of the Interim Policy
Statement, " socioeconomic impacts that might be associated with emer-
gency measures during or following an accident." This contention is ad-
mitted, subject to its being revised or withdrawn following availability of
the draft impact statement.

Palmetto 14,15,16,17 and 38 (CESG 11): These five contentions all
relate in one way or another to the expansion of the spent fuel storage pool
at Catawba since the construction permit was issued and to the consequent
possibility that the Applicants may later store spent fuel from other DukeI

facilities (such as hicGuire and Oconee) at Catawba. These contentions
raise questions about the safety and environmental acceptability of trans-|

-

portation of spent fuel to Catawba and its storage there, under both
'

~ normal and accident conditions.

|
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We can rule out certain aspects of these spent fuel contentions at this
- -~

point. We are disallowing Contention 14 because, as we read it, it seeks to
avoid application of the Table S-4 values about transportation impacts

I

solely on the ground that the spent fuel would be destined for the Catawba
- storage pool, instead of the hypothetical reprocessing plant referred to inm.

the Table S-4 rule (10 CFR St.20(g)(1)). The contention does not pos-
tulate why the impacts of transporting to these different types of destina-

| tions would be different. We think they would be substantially the same
and therefore that the Table S-4 values would apply.'

Palmetto 17 would require consideration of the Applicants' provisions
for caretaking of the spent fuel following the expiration of any Catawba
operating license. This proceeding concerns the operation of the Catawba
Station. This contention lies beyond its scope and is rejected. Moreover,
the issue is generic within the nuclear power industry and is currently
subject to Commission rulemaking. The Appeal Board has accordingly
ruled that litigation of this topic would constitute a collateral attack on the
rulemaking. Public Service Electric and Gas Co. (Salem Nuclear Generat-
ing Station),14 NRC 43,68-69 (1981).

The first two sentences of Palmetto 38 (CESG 11) are in the nature oft

i
legal argument about the expansion of the fuel pool. The last sentence
seeks to raise a safety issue (albeit an unclear issue) about the con-
sequences of enlarging the pool. We are rejecting Contention 38 as a
separate issue. However, the substance of the matters sought to be raised
in the last sentence may be raised under the broader spent fuel contentions
we are conditionally admitting, as explained hereafter.

From what we know now about the Applicants' plans for the Catawba
spent fuel pool, we tentatively believe that consideration of the safety and
environmental aspects of transporting and storing fuel there from other
Duke facilities would be appropriate in this proceeding. However, we need
additional information and the views of the parties on certain issues before
we can make final rulings on contentions in this area. These questions are
prompted by the following considerations.

Applicants state in their application (at pp.11-12):
Applicants further request such additional source, special nuclear

and by-product material licenses as may be necessary or appro-
priate . . for authority to store irradiated fuel from other

j facilities - , Duke has no present plans to utilize this storage
| alternative but, rather, considers it prudent planning to have this
I storage as one of the alternatives available.

,p .

The application apparently does not request explicit authority to transport
I (as distinguished from authority to store) spent fuel from other Duke

facilities to Catawba.
t

i
1
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The jurisdiction of a licensing board is normally established by the

_ .

notice of opportunity for hearing and the subsequent notice of establish-
ment of the board. See Pacific Gas and Electric Co. (Diablo Canyon
Plant),3 NRC 73,74, note 1 (1976). Here, those notices refer only to the
operating licenses for Catawba. There is no explicit reference to materials

'"F ' licenses for storage and transportation of fuel from other Duke facilities.
Duke's plans for handling of spent fuel, including the " Cascade Plan,"

were the subject of extended discussion in Duke Power Co. (Amendment
to Materials License),12 NRC 459, 469-72 (1980), rev'd,14 NRC 307
(1981). There, environmental analysis was carried out for only a small part
of the larger plan, and an " assessment" was deemed sufficient. However, if
we are being asked to authorize comparatively more extensive shipment
and storage of fuel, inclusion of this subject in the environmental impact
statement for the operating licenses may be necessary.

In light of the foregoing considerations and information available to
them, the Applicants and the Staff are to address the following questions;
the Intervenors are free to comment on such of these question as they
choose:

1. Applicants only to answer. What are Duke's plans with reference
to storing fuel from other Duke facilities at Catawba. Be more specific
than in the quoted sentence from the application. Describe the " Cascade

'

;

Plan"; what is its present status?
2. What licensing authority is Duke presently seeking to transport or

store fuel from other facilities to or at Catawba? What additional author-
ity does it intend to seek? Does Duke intend to secure now, in connection
with the operating licenses for Catawba, all of the authority it needs to
transport and store spent fuel at Catawba from oti:er facilities to the
capacity of the Catawba storage pool?

3. Does this Board presently have jurisdiction over applications to
store or transport spent fuel from other facilities? If not, could it and/or
should it be given such jurisdiction?

|
4. Does the Applicants' environmental report include an adequate

| discussion of any plans to store or transport spent fuel from other facilities
at Catawba?

5. Staff only to answer. Does the Staff intend to include in its draft
impact statement discussion of transportation of spent fuel from other
facilities to Catawba and its storage there? If so, why? If not, why not?

Responses and any comments on these questions shall be mailed by
March 26,1982.

Palmetto !! eencerns the environmental costs of both the transportation
of spent fuel to Catawba from other Duke nuclear plants and its storage in"'

the used-fuel pool. This contention is admitted conditionally, provided the
words "Away From Reactor (AFR)" are stricken from the first paragraph

M1
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and "as an AFR" are stricken from the third paragraph. The Applicants'
~

request that "may" be substituted for " intend to," also in the third
paragraph, is denied. This is an Intervenor's contention and it is free to
allege any intention it thinks it can prove.

Palmetto 16 is similar to 15, except that it refers to the public health._,

and safety aspects of used fuel' storage and transportation at Catawba.
This contention is also conditionally admitted.

!

Contentions 15 and 16 are being admitted conditionally at this juncture.
The Board will consider revision of these contentions in light of the
information we receive in response to our questions.

Palmetto 21: This generallyworded contention charges the Applicants
with failure to develop certain procedures required by NUREG-0737 in
response to the Three Mile Island accident. The Applicants respond that
they have submitted certain analyses to the Commission Staff and that the
Staff is currently evaluating certain " emergency procedures." However, the
section of the FSAR referenced by the Applicants (Section 1.9) says only
that they are "in the process of developing new procedures." It does not
say what those procedures are. In these circumstances, the Intervenors
cannot be faulted for filing a non-specific contention. This contention is

j admitted conditionally. The Applicants are directed to supply to Palmetto
a copy of their proposed procedures for complying with these TMI require-
ments, now or as soon as they are available. Palmetto is thereafter
required to provide a revised and acceptably specific contention or to
withdraw this contention.

Palmetto 22: This contention concerns two matters. The first is an
alleged absence of sufficient instrumentation to detect inadequate core
cooling. This part of the contention is denied. Section 1.9 (pp.10-11) of
the FSAR contains a description of such instrumentation and Palmetto
does not specify any deficiencies in this description or even refer to it. The
final sentence of the contention addresses the interaction of human factors
and efficiency of operation. This part is admitted conditionally pending,

!

availability to Palmetto of the review of the control room design by the
Applicants (Section 1.9-(3) of the FSAR). Thereafter the contention will
be withdrawn or be stated in more detail.

Palmetto 24: This con.ention about the ability of the small owners of
the facility to produce the funds necessary to operate it safely is admitted,
subject to deletion of the next to the last sentence beginning with the,

i phrase "An accident with " As pointed out by the Staff, Commission
| regulations on financial qualifications do not require applicants to dem-

onstrate capability to absorb the costs of severe accidents. The Staffs--

argument that the contention is not sufficiently specific is not well taken.,

'

The Applicants' attempt to equate this contention with CESG's Contention
( -
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22 fails; the latter contention (which we are rejecting) does not refer to the
possible financial vulnerabilities of small owners.

Palmetto 25: This contention about costs of decommissioning is similar
to the prior contention; it is admitted subject to deletion of the last
paragraph, and subject to further specification following discovery.

Palmetto 26: It is unclear to the Board whether or to what extent the--

South Carolina Department of Health and Environmental Control will be
responsible for monitoring the operational effects of Catawba, either as a
rnatter of Commission safety regulations or as a factor in the environmen-
tal cost / benefit analysis. Various aspects of monitoring activities are dis-
cussed in detail in Chapter 6 of the Environmental Report, including a
brief description of a pre-operational monitoring program by the South
Carolina Department of Health and Environmental Control. Because this
contention is not tied in with this discussion and is objectionable on
specificity grounds, it is disallowed, with one possibic exception. The
contention also refers to the State agency's " responsibilities in the event of
an emergency." Because the off-site emergency plans are not yet available,
we do not know what role the agency may plan in an emergency.
Accordingly, this limited aspect of the contention is admitted conditionally,
until those plans are available and pending its revision or withdrawal.

CESG Contentions 8,9,13 and 16 and 17" are admitted, in whole or in
part, subject to the following conditions:

CESG 8 (Palmetto 35): The first sentence of this emergency planning
contention is premature because the ten mile plume exposure pathway

planning zone has not yet been drawn by State and localemergency
officials. This portion of this contention is admitted, subject to the Inter-
venor's reviewing the State and local plans when they are available as to
the appropriateness of that EPZ boundary. The second sentence alleges
that a " radius of 30 miles should be the basis for emergency planning."
We read this to mean that the plume exposure pathway EPZ prescribed in
the rule as "about ten miles" should be expanded to 30 miles in the

I circumstances of this case. This is an impermissible attack on the Commis-
sion's rule (10 CFR 50.47(c)(2)). Should the Intervenors wish to pursue
this matter, the proper course would be to file appropriate papers seeking a

|
waiver of the ten-mile feature of the rule, pursuant to 10 CFR 2.758.|

CESG 9: The first sentence of this contention is similar to Palmetto
Contention 2; both seek consideration of serious accidents in the Staff's
environmental impact statement. This contention is admitted conditionally,
subject to its being revised or withdrawn in light of the draft environmen-

| " These same contentions are aho advanced by Palmetto as their contentions numbered 35,~ -

36. 40. 42 and 43. These Palmetto contentions are also admitted, subject, of course. to the
same conditions.

L14 n
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tal impact statement's discussion of serious accidents. We do not, by this~

conditional admission, necessarily endorse the need to consider the entire
-

spectrum of PWR accidents; the scope of the Staff's obligation is basically
contained in the Commission's Policy Statement. The second sentence of
this contention is rejected. The abilities of local officials to cope with the

--- -
consequences of serious accidents would be more appropriately explored in
the emergency planning context. New contentions concerning the functions
and capabilities of local officials can be submitted promptly after the local
area plans become available.i

CESG 13: This contention alleging irregularities in welding practices is
similar to Palmetto Contentions 6, 7 and 18. It is admitted conditionally,
subject to further specification, or withdrawal, following discovery. The '

conference transcript indicates that further specificity could be provided.
Tr. 348-350.

CESG 16: This contention is similar to parts of Palmetto Contention
l 22. It is quite vague as drafted. However, it is being admitted con-
l

ditionally, subject to further specification or withdrawal after the Ap-
plicants have supplied to CESG a copy of the control room design review
promised in Section 1.9-1(3) of the FSAR.

CESG 17: This contention lacks specificity in that it fails to state how
an infestation of the Asiatic clam Corbicula might affect the performance
of the cooling tower system and why such an effect should be of health
and safety concern or impact the environment. The potential for Corbicula
infestation was brought out in the FES (p. 2-36) at the construction permit
stage. However, the Applicants do not refer in their pleading to any
discussion of Corbicula in their FSAR or ER. In these circumstances, we
admit this contention conditionally, subject to clarification of the issue and
much greater specificity following discovery.

Palmetto Contentions Rejected.

Palmetto 5: This diffuse contention expresses a generalized concern
about serious accidents at Catawba. It questions the use of the Reactor
Safety Study in accident analyses, and contends that serious accidents
(presumably at reactors generally) are " plainly credible" after Three Mile
Island. This proposed contention falls short of specificity requirements. '

whatever standard one applies. There is no nexus of any kind, direct or
indirect, between the very generalized concerns being expressed and the
specific licensing actions we are considering. The possibility of accidents at
a particular reactor can only be meaningfully analyzed with reference to

N
specific scenarios and the design of that particular facility. Were Palmetto
to postulate a specific serious and credible accident scenario at Catawba,
we might accept a contention based upon it. Cf. Public Service Co. of ;

*

.w
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Oklahoma (Black Fox Station),11 NRC 433 (1980). In the absence of
such a credible scenario, this contention must be rejected.

Palmetto 9 and 31 (CESG 2): These contentions address an explosive
hydrogen-oxygen reaction produced within the reactor containment follow-
ing a loss-of-coolant accident. As held in Sacramento Municipal Utility
District (Rancho Seco Nuclear Generating Station), ALAB-655,14 NRC
799, these contentions are denied because the issue is being addressed in

~
the rulemaking process. As recently as December 23, 1981 (46 Fed. Reg.
62281), the Commission published a proposed rule for comment. It is
recognized, however, that hydrogen issues may be litigated in individual
licensing proceedings provided the challenger postulates a credible scenario
for a loss-of-coolant accident producing hydrogen. Absent such a scenario
and in view of the pending rulemaking, these contentions are rejected.

Palmetto 11: This contention seeks to inject increased costs of construc-
tion into the environmental cost / benefit analysis at the operating license
stage. The second sentence makes it clear that it is an attempt to reopen
the cost / benefit analysis conducted at the construction permit stage. While
construction costs can be significant at the construction permit stage when
it comes to choosing among alternatives, they are usually irrelevant at the
operating license stage. In the first place, costs of construction of all power
plants have risen sharply in the past several years. The costs of the benefits
associated with building a plant have also risen. No claim is made that the
costs of construction of Catawba have risen any faster than those of other
nuclear plants, or of other goods and services in the economy. More
fundamentally, the attempt to inject increased costs into the cost / benefit
equation at the operating license stage simply comes too late. Even assum-
ing that the costs of construction of Catawba have gone up an inordinate
amount, the fact remains that those funds have already been spent or are
committed at this late stage of construction. Thus there is no practical
point in considering such " sunk" costs now. Cf. Public Service Co. of New
Hampshire (Seabrook Station),5 NRC 503,530-536 (1977).

Palmetto 12: This contention states that capital-intensive forms of
energy (presumably including nuclear power plants) place added burdens
on a tight capital market and increase interest rates in the economy as a
whole. This may or may not be true. However, exploratien of this broad

j economic thesis is far beyond the relatively narrow scope of this proceed-
ing. The argument would be more appropriately put to an economic

i
committee of the Congress.

Palmetto 13: This contention about the effect of Catawba on the area
labor market is also beyond the scope of this operating licensing proceed-
ing. We are concerned with whether the Catawba nuclear power plants '

meet the safety rules of the NRC and whether their benefits will outweigh,

! ~7
the environmental costs of operation. We are not concerned, at least at this
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juncture, with the number of jobs Catawba creates, either as a construc-

N
tion project or as an operating facility, and, by comparison, how many jobs
investments in conservation might have created had Catawba not been
built.

Palmetto 19 and 45 (CESG 19): These contentions address the Catawba-"
Emergency Core Cooling System.10 CFR Part 50, Appendix K. Palmetto
19 first alleges that the expected performance of the system has not been

j correctly predicted and in support cites what are described as published
| criticisms of the methodology embodied in the analysis put forth in the

Commission's Reactor Safety Study (WASH-1400). Additionally, Palmetto
19 together with Palmetto 45 and CESG 19 allude in an unclear manner
to a part of the reactor and allege that part is so poorly s.ipported as to, in
the limit of complete support failure, result in blockage of ports provided
for entrance of emergency cooling water for the reactor core. The conten-
tion is so unclearly stated, even in the oral presentation (Tr.179 ff,362),
as to preclude identification of the item of equipment under discussion.
Therefore, both as a challenge to Commission regulations for emergency
core cooling and as a collection of unclear statements lacking specifics on
equipment, these contentions are rejected.

Palmetto 20: This contention postulates that occupational radiation ;

exposures will not be as-low-as-reasonably-achievable (ALARA) because
certain equipment (specifically the steam generator, the reactor vessel and
neutron shield bolting) will require extensive repairs and because the
FSAR does not adequately consider occupational exposure from various
other occurrences that are not specifically described.

|

This contention is disallowed because it fails to provide any reasonably
specific basis for the assertion that ALARA requirements of 10 CFR 20.1
will not be met. The Applicants have set forth in Section 12.1 of the
FSAR their program for "(c)nsuring that occupational radiation exposures

'

are as low as reasonably achievable (ALARA)." The contention, however,
does not question this program or any part of it. Speculation that large;

collective doses of radiation might be received by repairmen at some future
time because of the premature failure of equipment is not grounds for a
showing that ALARA principles were ignored.

The Commission has under development, but has not yet published, a
proposed rule concerned specifically with occupational ALARA. Should
Palmetto Alliance wish to pursue the subject matter of this contention,
participation in the making of the proposed occupational ALARA rule
would be an appropriate avenue.

Palmetto 28: This contention seeks to raise "ATWS" (Anticipated
'' '

Transients Without Scram) issues into this individual licensing proceeding.
The thrust of the allegation is that the Applicants have failed to dem-
onstrate that the risk from an ATWS event is such that there is a

'
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reasonable assurance that the Catawba plant can be operated prior to the
completion of the Commission's pending rulemaking on that sulject. The

, _' Applicants in this case do not have the burden of making any such
demonstration. The Comm:ssion has made these determinations, as stated
in its recently initiated rulemaking:

The Commission believes that the likelihood of severe con-
sequences ansing from an ATWS event during the two to four

. year period required to implement a rule is acceptably small . . . .'

On the basis of these considerations, the Commission believes that
there is reasonable assurance of safety for continued operation
until implementation of a rule is ccmplete. 46 Fed. Reg. 57521.

It is clear from the quoted language that the Commission wishes to confine
these generic issues to the generic rulemaning context. The Catawba
facility will, of course, be subject to the outcome of thi ATWS rufcmak-
ing.

Palmetto 29: Alluding to problems that have cropped up at other
nuclear power stations. Palmetto Alliance asserts that the Applicants
should go back to the drawing board and try to ferret out as yet
unrecognized interactions of systems, particularly the control systems and
plant dynamics, that could have impacts on health and safety of the
general public. Palmetto Alliance makes no attemp'to establish a nexus
between the undefined systems interaction problems encountered at other
reactors and Catawba, to identify the specific systems of concern, or to
postulate the kind of impact that might endanger the safety and health of
the general public. Consequently, this contention is much too vague to be
admitted and is disallowed.

CESC Contentions Rejected.

CESG 1 (Palmetto 30): This contention seeks to inject the question of
"need-for-power" into the proceeding. Such a cor.tention is barred by a
new rule, which provides in pertir:ent part that -

Presiding officers shall not admit contentions proffered by any
party concerning need for power or alternative energy sources for
the proposed plant in operating license hearings.10 CFR 51.53(c).

j The supplementary information statements accompanying the proposed and
final rules explicitly recognize that an exception to the rule may be soughti

upon a showing of special circumstances pursuant to 10 CFR 2.758. 46
'

Fed. Reg. 51776;47 Fed. Reg.12940.''

'' Our rulings on CESG Contentions I,5 and 12 are deferred and are to be effective upon
-- .- the effectiveness of the new rule. That will occur 30 days following its publication in the

federal Register pursuant to 5 USC. 55)(d).
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O
CESG 3 (Palmetto 32k This contention addresses the alleged in-

adequacy of the risk analysis by the Staff of operation and decommis-
sioning of the Catawba station, and of the transport and storage of
radionuclides produced there. The contention introduces a concept of
"totility of risks" which purports to be a single number as a measure of a

-
projected life-of-the station effect on the public. Tr. 314-316. The conten-
tion does not include sufficient description of that concept to establish the
feasibility of its determination. Even so, this is basically a generic issue.
Whereas the contention is claimed to be site specific, completely absent are
delineations of those characteristics of this site which bear upon the
analyses and cause them, in some special manner, to entail investigation to
a depth beyond that usually required by existing regulations. Accordingly
the Board rejects this contention for lack of specificity.

CESG 5 (Palmetto 33) This contention alleges that the construction
permit cost / benefit analysis has become defective and that the power to be
produced by Catawba wi|1 be more expensive than a number of alter-
natives. This contention is also barred by the Commission's new rule
(quoted in the d:scussion of CESG 1), which bars consideration of non-
nuclear alternatives at the operating license stage.

CESG 6 (Palmetto 34# This contention represents yet another attempt
to inject costs for Catawba and a resulting unfavorable cost / benefit ratio
into this operating license proceeding. It also attempts to bring in need-
for-power by claiming that earnings from Catawba will be " undeserved"
because the facility is " unneeded." These issues are not relevant to the
narrow focus of the cost / benefit analysis at the operating license stage.

CESG 10 (Palmetto 37) This contention calls for an " adequate crisis
relocation plan" as a part of emergency planning. The phrase is not
defined in the contention but it was made clear by CESG at the prehear-
ing conference that " crisis relocation" means an area to which people could
be moved permanently in the event of a nuclear disaster. Tr. 341. The
Commission's emergency planning rules do not require establishment of

i such a permanent facili:y. Accordingly, this contention is an impermissible
attack on the rules.

j CESG 12 (Palmetto 39) This contention alleges that since the construc-
tion permit the Applicants have embarked upon a variety of programs
designed to decrease load growth. The implication is that these actions

i have reduced neef for power. As noted in discussion of CESG 1, however,
i

| the Commission's new rule bars consideration of need for power from
operating license proceedings.

CESG 15 (Palmetto 41# This contention seeks to litigate the possible' ' ' '

effects of an electromagnetic pulse (EMP) on Catawba. It is disallowed.
j

An electromagnetic pulse of the type described by petitioners is generally
postulated to result from the detonation of a nuclear weapon at high

8
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altitude as an act of war. Petitioners do not contend otherwise or suggest
how an EMP affecting the Catawba plant could be produced by other than
a hostile act. Consequently we view this contention as an impermissiblee- 4
challenge to Commission regulation 10 CFR 50.13 and concur with the
action taken on a similar contention by the Licensing Board for the Perry
facility. Cleveland Electric illuminating Co. (Perry Nuclear Power Plant),
14 NRC 842. See Siegel v. AEC. 400 F.2d,778 (C.A.D.C.1968).

CESG 18 (Palmetto 44): This contention is disallowed for lack of the
, _ - . . .

requisite specificity. There is no claim that components of the Catawba
reactors do not meet reference temperature requirements. Section 5.3.;.5 of
the FSAR and Tables 5.3.1-4 and 5 show how the Catawba pressure
vessels will comply with the fracture toughness requirements of 10 CFR
Part 50, Appendix G. The contention makes no reference to this showing.
Moreover, no link is established between temperature and " reactor embrit-
tlement." Finally, even assuming there is a problem at the Oconee Unit, the
contention does not link Oconee with Catawba. In sum, this contention
does not contain a sufficiently clear statement to put the Applicar.t and
Staff on notice of the crux of the Intervenor's concern.

CESG 20 (Palmetto 46): Petitioners are concerned that the drinking
water of communities downstream from Lake Wylic will become contami-
nated by radioactive materials accidentally released from Catawba. The
release of concern is postulated to result from "an accident such as
happened at Oconee," or from "- any one of a variety of as yet
unencountered operational errors." The Oconee reactor is of a substantially
different design than Catawba and the unsupported assertion that a similar
accident could occur at Catawba is, at best, very tenuous. We note that
the FSAR includes detailed discussions of the proposed Catawba liquid
radwaste system, including analyses of possible accidents and their effects.
See Sections 3.5, 5.2,11.2 and 15.7. This contention should, at the least,
reflect an awareness of these discussions. The vagueness of this contention
provides no basis for arguments about the source or nature of the radioac-
tive materials, how they might reach Lake Wylie, or on the magnitude of
the additional exposure that might ensue to people downstream who drink
the water. Consequently, this contention does not meet the requirements of

10 CFR 2.714(b) and is disallowed.
CESG Contention 21 (Palmetto 47): This contention asserts that the

Applicants' Environmental Report is deficient in respect to the consider-
ation of some radioactive sources and to the water expcsure pathway. The
Commission's Staff is very explicit about the content of environmental
reports. Section 3.5.1 of Reg. Guide 4.2 (NUREG-0099) specifies the
source terms (including tritium) that are to be included. Section 5.2.1 of
Reg. Guide 4.2 specifies the exposure pathways (including water) that
must, as a minimum, be covered. Further, Reg. Guide 1.109 provides%.

.
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!
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detailed guidance for the calculation of radiation doses from both liquid
and atmospheric pathways.

In this instance, Intervenors have had an ogsportunity to study the
Environmental Report which is the particolar document in contention. This
document does, in fact, contain the type of information alleged to be
missing. See Sections 3.5.1.1.4,5.2.4.1,5.2.4.2. If some specific sections or
tables of the report are believed to be deficient the contention should have~ ,

specifically identified them. This contention is disallowed for lack of
specificity.

|

!
The Commission fulfills its obligations under the National Environmen-

tal Policy Act, in part, by the issuance of its own environmental assessment
and environmental statements. Environmental reports prepared by ap-
plicants (sometimes found to be deficient) are major source documents
used by the Commission's Staff. When the Staff's draft environmental
statement for Catawba is issued, Intervenors will have an opportunity to
study it and to submit comments about any item of concern, including
source terms, environmental pathways, and health effects. However, any
additional contentions on this subject will have to be based on new
information.

Contention 22 (Palmetto 48): The first sentence of this contention about
dilution of ownership refers to " responsibility and liability," but it does not
say for what. We have admitted Palmetto Contention 24, which addresses
the ability of the small owners to produce the funds needed to operate the
plant. This contention may overlap that contention, but it seems to add
nothing of substance.'' The remainder of this contention must also be
disallowed because it does not raise any issue properly cognizable in an
oprating license proceeding. The NRC is not concerned with whether
purchasers of nuclear generating capacity enter into unfavorable agree-
ments.

The Security Plan.

Palmetto Contention 23 alleges in general terms that the Applicants
have not developed and demonstrated an adequate security plan. The
contention does not point to 'any particular deficiencies presumably be-
cause, as the Applicants point out, "the security plan is protected under
the Commission's regulations (10 CFR 2.790), and is not available for
inspection." Applicants' Response, p. 78. The Applicants go on to argue
that Palmetto nevertheless "must frame [a sufficiently specific] contention

" We will consider later on whether allowance of substantially similar contentions by two or,+i

more intervenors should lead to consolidation of their presentations on that contention.

t $89
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on information available to it," this despite the fact that, by hypothesis, no
information about the plan is available. We reject that argument.

'' in the instances of unavailable information discussed m fer, we expected
the problem to be resolved later when the relevant documents become
publicly available. licre, however, unless ordered by the Board, the Ca-
tawba security plan will remain unavailable to the Intervenors.

Because an intervenor cannot reasonably be required to advance specific--
contentions about a security plan he has never seen, and because Palmetto
has expressed a formal interest in the Catawba plan, we believe we could
at this juncture order the Applicants to grant Palmetto access to that plan.
We could now find that disclosurr of the plans is "necessary to a proper
decision in the proceeding." 10 CFR 2.744(e), as recently amended, 46
Fed. Reg. 51718, 51723. Ilowever, we are uncertain whether Palmetto is
fully aware of the procedural complexities and costs associated with pursu-
ing security plan issues under the Commission's case law and new regula-
tions. For one thing, we would condition a disclosure order on Palmetto
having obtained the services of a qualified security plan expert. Beyond
that, access would be conditioned as to time, place, note taking, and the
like. A copy of the protective order entered in the Diablo Canyon case is
enclosed as illustrative of these restrictions. A copy of the new security
plan regulations is also enclosed [46 Fed. Reg. 51718 - $1726).

A logical next step, then, is for Palmetto to consider the matter further
and inform us, within ten days of receipt of this Order, whether it wishes
to gain access to the Catawba security plan, subject to the kinds of
conditions we have indicated. If it wishes to proceed, we will then hear
from the other parties and consider what further procedures are appro-
priate.

Ser ice of Documents.

During the prehearing conference Palmetto complained that they had
had only limited access to the Applicants' FSAR and Environmental
Report and that their ability to formulate contentions had been signifi-
cantly hampered. Palmetto anticipated that they would have further dif-
ficulties of that nature unless documents yet to come - particularly
amendments to FSAR - were served upon them. The Applicants rejected
these complaints. Without attempting to resolve these disagreements, the
Board suggested that Palmetto make a motion that henceforth the Inter-
venors be served with copies of all relevant documents generated by the
Applicants and the Staff in connection with this operating license proceed-

j
ing. This would include, most significantly, amendments to the FSAR,'

other formal technical exchanges between the Applicants and Staff, emer-e
gency plans generated by State and local authorities, the draft and final

590am



I

environmental impact statements, and the Staff's Safety Evaluation Re-
port, as supplemented.

,

p- The Board believes that it would not significantly burden either the
Staff or the Applicants to serve a copy of the papers they generate in the
future on the Intervenors. This is suggested by the fact that the Staff and
some applicants have provided such service in some past cases. In the case

' of a particularly bulky document which the Applicants or the Staff believe_.

will not be viewed important by the Intervenors, the Applicants or Staff
may seek the permission of the Board Chairman to serve only one copy of
the document on one lead intervenor. In such a case, the Intervenors would
be expected to consult with one another and to share access to that
document. With that narrow exception, however, the Board grants Pal-
metto's motion for service of documents on all intervenors in this case.

Discovery and Schedule for Further Proceedings.

Discovery is to commence as of the date of this Order. The scope of
discovery is to be confined to the contentions we have admitted either
conditionally or unconditionally.

The following filing dates are established by this Order:

Page of Order Matter Filing Date

574-575 Discovery on Contentions 6,7,18 and June 3 (for last
25 (Palmetto) and 13 and 17 (CESG) answers.to

interrogatories)

574 575 Revisions of above contentions July 6
1 574-575 Revisions of contentions presently 30 days after
| non-specific for lack of information receipt of rele-

vant document

574-575 New cententions based on new 30 days after
information receipt of

!

| information i

| 580 Information and comments on spent March 26 I~

fuel questions

$77-578 Comments on operator qualifications March 26
questions

t

589-590 Whether Palmetto wishes to pursue 10 days after
c- ~ - their security plan contention receipt of this

;
Order

i
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_

O The schedule for other matters will be considered and established by the
Board following receipt of scheduling suggestions from the parties, as

..

discussed at the Prehearing Conference. Tr. 372-73.
Orders of this kind are governed by 10 CFR 2.751a(d), which provides

in pertinent part that -
Objections to the order may be filed by a party within five (5)

days after service of the order, except that the regulatory staff
may file objections to such order within ten (10) days after ,

service. The board may revise t'ae order in the light of the
objections presented and, as permitted by $2.718(i), may certify
for determination to the Commission or the Atomic Safety and
Licensing Appeal Board, as appropriate, such matters raised in the
objections as it deems appropriate. The order shall control the
subsequent course of the proceeding unless modified for good
cause.

In view of the number and complexity of contentions in this case, the
Applicants and the Intervenors may mail their objections to this Memoran-
dum and Order no later than March 26,1982. Any Staff objections shall
be mailed by April 2,1982.

THE ATOMIC SAFETY AND
LICENSING BOARD

James L. Kc!!cy, Chairman
ADMINISTRATIVE JUDGE

Dr. A. Dixon Callihan
ADMINISTRATIVE JUDGE

Dr. Richard F. Foster :

ADMINISTRATIVE JUDGE
Dated at Bethesda, Maryland,
this 5th day of March,1982.

Enclosures.
1. Diablo Canyon protective order
2. Recent NRC regulations on security plans

[ Enclosures 1 and 2 have been deleted from this publication, but may be
found in the NRC Public Document Room,1717 H Street, Washington,

_m
D.C. 20555.]
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Cite as 15 NRC 593 (1982) LBP-82-17

UNITED STATES OF AMERICA
_ ..

NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD..

+-
Before Administrative Judges:

i

Marshall E. Miller, Chairman
Dr. Kenneth A. McCollom

Dr. Richard F. Cole

in the Matter of
Docket Nos. 50-445

50-446
(Application for Operating License)

TEXAS UTILITIES GENERATING
COMPANY. et al.

(Comanche Peak Steam
Electric Station, Units 1
and 2) March 5,1982 i

i

The Licensing Board denies intervenor's request that it adopt certain of
intervenor's contentions as its own, and grants Applicants' motion for
summary disposition of the contentions.

|
'

RULES OF PRACTICE: SUMMARY DISPOSITION
,

Where intervenor filed neither an answer opposing Applicants' motion
,

for summary disposition of certain contentions, nor a statement of material i
facts as to which it contended that there existed a genuine issue to be
heard, and where extensive affidavits and sta;ements filed by the

,

Applicants and the Commission Staff in support of the motion |
demonstrated that no such issue existed, intervenor's request that the
Board adopt such contentions as its own would be rejected. If a party has i
established its entitlement to summary disposition of a contention, it would
distort the Commission's regulations to abort this result by permitting an

,

|
opposing party to withdraw the contentions without prejudice. I

!

?
. , , , * -

I
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RULES OF PRACTICE: SUh1 MARY DISPOSITION

Motions for summary disposition under $2.749 of tric Commission's~ ~ ''

Rules of Practice are analogous to motions for summary judgment under

Rule 56 of the Federal Rules of Civil Procedure and Federal Court
decisions interpreting that rule may be relied upon in NRC proceedings.

. . _ _ _.

ORDER
(Granting Summary Disposition of Contentions 2 and 7)

On January 26, 1982, the Applicants, pursuant to the provisions of 10
CFR $2.749, filed their motion for summary disposition of Contentions 2
and 7. Those contentions had been admitted as issues picaded by Citizens
for Fair Utility Regulation (CFUR). The Applicants' motion was sup-
ported by detailed affidavits of Chun-Mong Jan, Arthur C. Spencer, ,

William R. Spezialetti, C. H. Gatchell, Raymond C. Mason, Ralph E.
McGrane, John T. Merritt, and P. M. Milam. A statement of material
facts as to which there is no genuine issue to be heard was also filed by
the Applicants (10 CFR $2.749(a)).

By our Order Subsequent to the Prehearing Conference of April 30,
1980, entered on June 16,1980, Contentions 2 and 7 were admitted when

framed as follows:
more of the reports used in the" Contention 2: One or

construction of computer codes for the CPSES/FSAR have not
been suitably verified and formally accepted; thus conclusions
based upon these computer codes are invalid.

" Contention 7: Applicants have failed to adequately evaluate
whether the rock overbreak and subsequent fissure repair using
concrete grout have impaired the ability of category I structures to
withstand seismic disturbances."

The Staff filed its answer supporting the Applicants' motion for sum-
mary disposition of Contentions 2 and 7 on February 12, 1982. The Staff,

| submitted that its attached affidavits' together with its SER
'

(NUREG-0797) and supplements Nos. I and 2 thereto, demonstrated the
absence of any genuine issue of material fact and warranted summary
disposition as a matter of law.

The Intervenor CFUR has not filed an answer opposing the motion for
summary disposition, nor a statement of material facts as to which it is
contended that there exists a genuine issue to be heard (10 CFR $2.749).

' Affidavits were filed by Jai Raj N. Rajan. John S. Berggren. Sammy S. Diab. Thomas G.
Dunning. Barry J. Elliot. Joseph J. Holowich. James E. Knight. Ralph O. Meyer. David H.|

,,.

| Shum. Robert C. Stewart. Owen Thompson Frank Rinaldi and John P. Matra.

,
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1

9 However, the Board was informed by telephone on February 8,1982 that
. . . . for financial reasons CFUR was withdrawing all of its rernining conten-

tions. Accordingly, an Order was entered February 9,1982 cancelling an: e <

Y evidentiary hearing scheduled to consider CFUR's contentions, and indicat-
ing that the Board would await CFUR's written filing regarding its- 1 .. . e

/7 ' ~ 1. m . withdrawal before determining the appropriate disposition of CFUR's con-
..- tentions.'

A written " motion for voluntary withdrawal of Contentions 2,3, 5 and
7" was filed by CFUR on February 23,1982, liowever, CFUR also stated
therein that it " respectfully prays that it be allowed to voluntarily withdraw
its status as an Intervenor party and that this Board, rather than dismiss-
ing CFUR's Contentions Two Three and Seven, adopt said contentions as
their own" (CFUR Motion, p. 2). The Board rejects CFUR's request for it
to adopt Contentions 2 and 7 as its own. Once a motion for summary
disposition has been made and supported by affidavits, the opposing party
may not rely upon mere allegations or statements of concern, but rather
must demonstrate by affidavit or otherwise that a genuine issue exists as to
a material fact.' If a party is otherwise entitled to summary disposition, it
would distort our regulations to abort this result by permitting an opposing
party simply to withdraw the contention without prejudice. CFUR's state-
ment of concerns, in which "[n]o attempt is made to categorize the
following problems according to the respective contentions," will be dealt
with by the Board in a subsequent order.

Motions for summary disposition under Section 2.749 are analogous to
motions for summary judgment under Rule 56 of the Federal Rules of
Civil Procedure, and Federal court decisions interpreting that rule may be
relied upon in NRC proceedings.' To defeat a motion for summary
disposition, an opposing party must present facts in an appropriate form.
Conclusions of law and mere arguments are not sufficient.' The asserted
facts must be material and of a substantial nature,' not fanciful or merely
suspicious.' A party cannot go to trial on the vague supposition that

2 Florida Power and Light Company (Turkey Point Nuclear Generating, Units 3 and 4),
LBP.81-14.13 NRC 677,687 (1981); affd. ALAB-660.14 NRC 987 (1981).
2 Alabama Power Co. (Joseph M. Farley Nuclear Plant. Units I and 2), ALAB-182,7 AEC
210, 217 (1974); Public Service Co. of New Hampshire (Scabrook Station Units I and 2),
LBP-74-36,7 AEC 877,878-79 (IM4).
* Pittsburg Hotels Association, Inc. v. Urban Redevelopment Authority of Pittsburg,202 F.
Supp. 486 (W. D. Pa.1962), affd. 309 F. 2d 186 (3rd Cir.1962).
5 Eg>cs v. Magyar Nemzeti Bank,165 F. 2d 539 (2nd Cir.1948); Beidler and Bookmeyer v.
Unisersal Ins. Co.,134 F. 2d 828. 831 (2nd Cir.1943).

- M * Griffin v. Griffin,327 U.S. 220,236 (1946); Banco de Espana v. Federal Reserve Bank,28
F. Supp. 958. 973 (S.D.N.Y.1939) affd.144 F. 2d 433 (2nd Cir.1940).
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i i"something may turn up"' or on the mere hope that on cross-exam nat on.

the movant's evidence will somehow be discredited.'

W in its recent Statement of Policy, the Commission directed licensing
boards to use procedural tools available to expedite the hearing process,
stating:

"In exercising its authority to regulate the course of a hearing,
the boards should encourage the parties to invoke the summary.~
disposition procedure on issues where there is no genuine issue of
material fact so that evidentiary hearing time is not unnecessarily
devoted to such issues."'

In another aspect of the instant proceeding, the Commission further held
that "given the availability of summary disposition procedures, the admis-
sion of a contention does not automatically require exploration of that
contention at hearing."''

The Appeal Board has also stated that "the Section 2.749 summary
disposition procedures provide in reality as well as in theory, an efficacious
means of avoiding unnecessary and possibly time-consuming hearings on
demonstrably insubstantial issues . . "" Accordingly, the admission of a
contention "does not carry with it any implication that we view the
contention to be meritorious" (Id., at 549). As the Appeal Board recently
observed, a hearing on each contention "is not inevitable," but whether one
"will be necessary wholly depends upon the ability of the intervenors to
demonstrate the existence of a genuine issue of material fact respecting
any of the issues they previously raised."'2

The Board has carefully reviewed the extensive affidavits and state-
ments filed by the Applicants and the Staff in support of the motion for
summary disposition. These filings show that there is no genuine issue as
to any material fact concerning Contentions 2 and 7, within the meaning

' 6 Moore's Federal Practice 56.15(3).
* Radio City Music flati v. United States,136 F. 2d 715 (2nd Cir.1943). Orvis v. Brickman,
95 F. Supp. 605 (D. D C.1951). ,

' Statement of Policy on Conduct of Licensing Proceedings. CLI-818.13 NRC 452, 457 o

(1981).
Texas Utilities Company, et al. (Comanche Peak Steam Electric S:ation, Units 1 & 2).'O

CL1-81 36,14 NRC lill, 1114 (1981).
"llouston Lir5 ting and Power Company (Allens Creek Nuclear Generating Station Unit 1).
ALAB-590. ll NRC 542, 550 (1980), citing Virginia Electric and Power Company (North
Anna Nuclear Power Station, Units I and 2). ALAB 584,11 NRC 451,463 (1980). See
also Mississippi Power and Light Company (Grand Gulf Nuclear Station Units I and 2),
ALAB 130,6 AEC 423,426 (1973).

Philadelphia Electric Company, et al. (Peach Bottom Atomic Power Station. Units 2 snds2e
3), ALAB-654,14 NRC 632,634 t1981).

..
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e of 10 CFR 52.749. Accordingly, Contentions 2 and 7 are summarily ,

dismissed. . [''- It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

m.-
i

Marshall E. Miller, Chairman |
ADMINISTRATIVE JUDGE

~

Dated at Bethesda, Maryland !
this 5th day of March,1982. !
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Cite as 15 NRC 598 (1982) LBP-82 18

UNITED STATES OF AMERICA
,..

NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
>

Before Administrative Judges:* , -

Marshall E. Miller, Chairman
Dr. Kenneth A. McCollom |

LDr. Richard F. Cole

in the Matter of Docket Nos. 50-445
50-446

(Application for Operating License)

ITEXAS UTILITIES GENERATING
COMPANY, et al.

(Comanche Peak Steam ,

'Electric Station, Unita 1
and 2) March 8,1982

The Licensing Board denies intervenor's motion for extension of time for
discovery.

RULES OF PRACTICE: EXTENSIONS OF TIME I
i

| !In light of the Commission's express direction that licensing boards
conduct their proceedings at an expeditious pace consistent with the i

,

demands of fairness by setting and adhering to reasonable schedules; and '

that the special circumstances faced by a participant do not relieve that
party of its hearing obligations; intervenor's motion for extension of time
for discovery would be rejected where no good cause for that extension had
been shown.

ORDER

Citizens Association for Sound Faergy (CASE) filed a motion on '

March 1.1982 seeking an extension of time for discovery concerning i

Contention 5. That contention relates to the Applicants' alleged failure to (
adhere to the quality assurance / quality control provisions required by the :

,_
!

. ,b
|

I

|
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Comanche Peak constructio'n permits. The cutoff date for Contention 5
discovery is March 29,1982. The motion for extension of time is denied.

7 CASE argues that circumstances have changed since the establishment
of the cutoff date because CFUR has moved for its voluntary dismissal
from the proceedings. However, on December 1,1981 at a prehearing
conference, the Board severed the prior consolidation of CFUR and CASE

-*
as to discovery on Contention 5.8 CASE was therefore free to conduct its
own discovery immediately on the facts involved in Contention 5, and all
parties were urged to conclude discovery expeditiously. It was also ordered
that discovery "shall commence immediately on all issues."2 The Order
establishing the March 29 cutoff date for discovery on Contention 5 was
entered February 9, one day after the Board was advised by telephone of
CFUR's withdrawal of all of its contentions. Consequently, there are no
significantly changed circumstances which would justify any further exten-
sion of discovery time. The documents described in CASE's motion should
be discoverable, if such discovery is appropriate, by March 29.

CASE seems to be under a misapprehension that there is an "early
cutoff of discovery," or that this litigation is " premature" or " hasty". Such
conclusions are grossly inaccurate. The Commission has expressly advised
licensing boards in a Policy Statement to see "that the process moves along
at an expeditious pace, consistent with the demands of fairness."8 As to

[ CASE's problems as a citizen group, the Commission stated:
"While a board should endeavor to conduct the proceeding in a

t

manner that takes account of the special circumstances faced by
any participant, the fact that a party may have personal or other
obligations or possess fewer resources than others to devote to the
proceeding does not relieve that party of its hearing obligations."'

;

it further provided the following specific guidance to boards: i
i "The Commission expects licensing boards to set and adhere to

reasonable schedules for proceedings. The Boards are advised to
satisfy themselves that the 10 CFR 2.711 ' good cause' standard '

for adjusting times fixed by the Board or prescribed by Part 2 has
actually been met before granting an extension of time."5

in this proceeding, CASE has failed to show good cause for a further
extension of time for discovery. At its own request, it was permitted to
conduct independent discovery on Contention 5 after December 1,1981.
Ample time was established for this purpose and all parties were directed

8 Tr.101.
2 Scheduling Order entered Decernber 11,1981, p. 2.
J Statement of Policy on Conduct of Licensing Proceedings, CLt-818,13 NRC 452,453

{l981).

E Id., at 454.r

( * 14.
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to proceed expeditiously. Time remains for any further necessary discovery
to be accomplished.110 wever, according to monthly reports furnished by
NRC to the Bevill Committee of Congress, an initial decision is scheduled~~

to be entered by this Board in September,1982.' It is obvious that to
comply with this schedule an evidentiary hearing must be sheeduled soon,
with imminent cutoff dates for discovery, motions, trial briefs and prefiled
testimony. All parties must therefore proceed expeditiously to comply with"'

the Commission's planning guidance "which urged Boards to take firm
hold of hearings and keep them moving."'

Accordingly, CASE's motion for extension of time for discovery on ,

'

Contention 5 is denied.
It is so ORDERED.

FOR Tile ATOhilC S \FETY AND
LICENSING BOARD

hiarshall E. Niiller, Chairman
ADh11NISTRATIVE JUDGE

Dated at Bethesda, Niaryland
this 8th day of hiarch,1982.

* Fificenth report by NRC to the Honorable Tom Bevill. Chairman. Subcommittee on Energy
and Water Development, Committee on Appropriations. United States House of
Representatives, dated January 29.1982. Table 1. page 1.
' U. S. Nuclear Regulatory Commission Policy and Planning Guidance 1982. NUREG-o085.*.
Issue 1. page 4.
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UNITED STATES OF AMERICA. , .

NUCLEAR REGULATORY COMMISSION

s ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:--

Lawrence Brenner, Chairman
Dr. James H. Carpenter
Mr. Frederick J. Shon

in the Matter of Docket Nos. 50-322-OL
50-322-CPA

LONG ISLAND LIGHTING
COMPANY

(Shoreham Nuclear Power
Station, Unit 1) March 15,1982

The Licensing Board rules on the admissibility of contentions and
confirms establishment of hearing schedule.

OPERATING LICENSE IIEARINGS: TMI-RELATED ISSUES

TMI related issues may be litigated in individual proceedings even if
they are not included in the NUREG-0737 list of TMI requi.ements
applicable to new operating licenses provided that the issue to be litigated
is not a challenge to the existing regulations. The Commission's Revised
Statement of Policy for litigation of TMI issues, CLI 80-42,12 NRC 654
(1980), broadened the range of TMI issues which could be litigated in
individual proceedings to include the requirements contained in
NUREG-0737, whether or not those requirements might have been
considered challenges to the regulations. The policy statement did not cut
back the pre-existing right to litigate issues which do not challenge the
regulations just because those issues are not included in NUREG-0737.
Pacific Gas and Electric Company (Diablo Canyon, Units 1 and 2),
CLI-81-5,13 NRC 361,363 (1981).
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O
ADN11SSIBILITY OF CONTENTION: CLASS 9 ACCIDENTS

__

The Commission's " Class 9" accident interim policy statement,45 Fed.
Reg. 4010 Flune 13,1980), requires that a probabilistic assessment of
environmental risk of accidents previously not considered within the design
basis of nuclear power plants be included in Final Environmental~

Statements (FES) issued after the June 13, 1980 policy statement.
However, this does not bar a contention in proceedings in which the FES
issued before that date alleging that the Applicant and Staff have not
applied an adequate methodology, such as a probabilistic analysis, to
analyze the reliability of systems to determine which sequences of
accidents should be considered within the design basis of the plant.

RULES OF PRACTICE: BURDEN OF GOING FORWARD

in the circumstance where a contention is a general inquiry into the
plant design systems analysis methodology, with no specification of design
examples, it is appropriate to require the intervenor to file and present its
direct testimony first, in which intervenor may include a maximum of
three design examples to support its allegation of inadequate methodology.
The Staff and Applicant will file their responsive testimony after the
cross-examination of intervenor's testimony, if the Board finds that the
testimony of the parties, including that on any design examples discussed
by intervenor's testimony, raises doubts about the methodology applied to
the design of the plant, this could require the Applicant and the Staff to
go forward with an expanded system-by-system analysis on the record of
the proceeding.

ADN11SSIBILITY OF CONTENTION: PENDENCY OF t

RULENIAKING -

Where a generic issue has a direct bearing on the safe operation of the
individual plant and the ability of that plant to meet present regulations,
the issue cannot be put aside for resolution after the issuance of the
operating license simply because it is the subject of an uncompleted
generic rulemaking proceeding. In the absence of a finding by the
Commission that it is acceptable for an individual license to issue while a
rulemaking is pending, the board would either have to defer any
authorization otherwise justified in the individual case until a
determination is reached in the rulemaking proceeding and then factor that+w determination in, or be able to conclude that such authorization can be

@2
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granted in the individual case in advance of resolution of the issue on a
generic basis. As in instances involving Unresolved Safety Issues, this latter~ ' ~

[ determination could be premised on findings that the problem has been
| resolved for the individual reactor, or that there is reasonable assurance
! the problem will be resolved before it has adverse safety implications for
'

the individual reactor, or that alternative means will be availab!c for*" ~
assaring that lack of resolution of the problem generically would not pose
an undue risk from operation of the individual reactor. Cf. Virginia
Electric and Power Co. (North Anna, Units I and 2), ALAB-491, E NRC
245 (1978); Gulf States Utilities Co. (River Bend, Units I and 2),
ALAB.444,6 NRC 760,775 (1977).

i

ADMISSIBILITY OF CONTENTION: ANTICIPATED TRANSIENTS
WITIIOUT SCRAM

Although the ATWS issue is pending before the Commission in a
P

rulemaking proceeding, it is permissible to litigate a contention that the ,

measures taken at a facility for the interim period pending completion and
implementation of the rulemaking, including operational procedures and
operator training, do not provide the level of protection required by the
regulations.

RULES OF PRACTICE: INTERVENTION BY GOVERNMENTAL
AGENCY

| A governmental agency, in this instance a County, which has elected to
participate as a full intervenor on specified contentions does not lose its
right to participate as an interested governmental agency on other issues in
the case pursuant to 10 CFR |2.715(c). Project Management Corporation
[ Clinch River Breeder Reactor Plant), ALAB-354, 4 NRC 383, 392-93
(1976). ' owever, such participation must be in accordance with the
responsibilities imposed upon a $2.715(c) participant, including timeliness
consistent with the need to prevent unfair surprise to the other parties in
the proceeding. See Gulf States Utilities Co. (River Bend, Units I and 2),
ALAB-444,6 NRC 768-70 (1977).

EMERGENCY PLANNING: SIZE OF EPZ

|""
, There is flexibility in the emergency planning rule, 10 CFR

650.47(c)(2), for adjustment of the general approximate 10 and 50 mile
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O Emergency Planning Zone (EPZ) where particular local conditions warrant
'

adjustment. Therefore, contentions that such adjustments must be made
due to specified local conditions would be admissible. However, contentions
seeking a totally new case by case probabilistic accident risk analysis to
determine on an ad hoc basis the zones to be established for the plume
exposure pathway and ingestion pathway EPZ's are challenges to the rule
since they would render meaning! css the general specification in the rule of. . . .

'

10 and 50 mile EPZ's.

EMERGENCY PLANNING: PERSONS OUISIDE THE
APPROXIMATE 10-MILE EPZ

'

A contention would be admissibic which alleges that because of the
geography of Long Island, evacuation planning within an approximate 10
mile EPZ may not be adequate because of the impacts of persons outside
and to the east of the EPZ choosing to evacuate and having to do so by
coming through the EPZ.

MEMORANDUM AND ORDER

CONFIRMING RULINGS MADE AT THE CONFERENCE
OF PARTIES (REGARDING REMAINING OBJECTIONS

TO ADMISSIBILITY OF CONTENTIONS AND
ESTABLISHMENT OF HEARING SCHEDULE)

;

This order confirms the Board's rulings made at the Conference of
Parties held on March 9 and 10,1982, with respect to the Shoreham
operating license proceeding. Our ruling at the conference denying the
request of the Shoreham Opponents Coalition (SOC) for a hearing on the

!
Construction Permit extension amendment will be confirmed in a separate
order. In some instances, the reasons in support of our rulings are set forth
more fully in this order than in the record. Due to the desirability of
issuing this order promptly, there may be certain filings which the parties
were directed to make which are not confirmed in this order. In such
instances, the record directives continue to have full force and effect. ,

TMI Issues Allegedly Unresobed for Shoreham
(SOC Contentions 7B(IH4) and SC Contentions 6,7,29 and 30)

Each of these four SOC contentions are either identical or similar to the
four Suffolk County (SC) contentions, and each pair may be summarized

sof, ether as follows:
SOC 7B(1) and SC 29 - IREP-Probabi61ic Risk Assessment: By these

contentions, intervenors contend that the netd foi plant specific safety |
' ' ' ~

'

'|

an d a

,
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improvements at Shorcham to prevent and mitigate accidents beyond those
previously considered by the old review, which excluded so-called " Class-9"

y accidents as beyond the " design basis accident" review, must be analyzed
by LILCO and the NRC Staff. The contention further alleges that the,

analysis needed is the approach of the Interim Reliability Evaluation
Program (IREP),' which applies probabilistic risk assessment (including

. Am event tree and fault-tree logic) to a plant specific system to assess the
reliability of systems which prevent or mitigate accidents and thereby to

| identify risk-dominant sequences, design weaknesses, and system modifica-
tions that could be made to improve the performance of the systems under
various transient and LOCA events.2

SOC 7B(2) and SC 7 - Systems Interaction: While not identical, both
contentions, in effect, allege that a systems interaction analysis of the
Shoreham design must be performed to assure that all interactions of
control and non-safety systems with safety systems have been considered
when such interactions could cause or exacerbate an accident. SC 7 adds

I the allegation that physical inspection of separations between power and
control cables is necessary to assess potential systems interactions det-
rimental to safety. SOC 7B(2) notes that systems interaction has been the
subject of unresolved safety issue (USI) A 17 under NUREG-0606
" Unresolved Safety Issues Summary" (Aqua Book), as well as item II.C.3

; of NUREG-0660.2
| SOC 7B(3) and SC 30 - Documentation of Deiiations: These identical

contentions allege that neither the FSAR not SER document and justify
all deviations from current regulatory practices (i.e. Regulatory Guides,
Branch Technical Positions, and Standard Review Plans).

SOC 7B(1) and SC 6 - Classification and Qualification of Safety
Equipment: Although not identical, in effect both contentions allege that in

. ' The IREP Program is discussed as item II.C.! of NUREG-0660 ("NRC Plan Developed as
l a Result of the TMI 2 Accident").

2 SC 29 only consists of the last paragraph of SOC 7B(1). That paragraph may be viewed as
a summary of the action requested by the entire contention - the performance of an IREP
analysis or what is termed a " simplified system reliability analysis." This paragraph and
therefore SC 29, do not expressly discuss the need to consider accidents formerly placed in
that unconsidered residuum known as " class 9 accidents." However, an important part of the
underlying rationale in favor of such a systems reliability analysis is to attempt to identify
whether there is a sufficient risk o such sequences for a plant so as to require changes (e.g.,f

in design, training, or operations).
3 This item, like IREP, is included within the overall item II.C category of Reliability
Engineering and Risk Assessment. As noted in item Il C.3, the approach to systems
interaction described there overlaps with IREP. As may be inferred from discussion of item
II.C.3 in NUREG-0660, and as stated in NUREG-0606, Vol. 3, No. 3, at 26, the work

r, -. originally planned under USI A-17 will now be performed under item II.C.3 of
N U R EG-0660.
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O
the absence of a systematic event-tree / fault-tree accident sequence analysis

~~ for Shoreham there is no assurance that all equipment "important to
safety" as used in GDC I has been properly classified and qualified
(including being subjected to the Quality Assurance Standards of 10 CFR
Part 50, Appendix B). SOC 7B(4) cites items 1.F.1 and II.F.5 of
NUREG-0660.* SC 6 adds that the proper analysis would include a review--"'*-

of Shoreham's Emerger.cy Operating Procedures to insure that all equip-
ment relied upon in the procedures is properly classified and qualified.

Discussion

LILCO and the NRC Staff argue that none of the above contentions
may be admitted because they are barred by the Commission's guidance
on the extent to which issues arising out of the lessons learned from the
Three Mile Island, Unit 2 accident ("TMI Issues") may be litigated in
individual operating license proceedings. We disagree.

LILCO and the Staff are correct that the Commission approved the
NUREG-0737 list of TMI requirements for application to new operating
licenses, and that this list was culled from the larger list of TMI lessons
learned which had evolved into the TMI task action plans published as
NUREG-0660.5 llowever, they are clearly incorrect in their position that if
a TMI related item is not included in NUREG-0737, it may not be
admitted for that reason alone? Such a view would lead to odd results, is
inconsistent with the Commission's rationale, and clearly is inconsistent

* As noted in NUREG-0660 at I.F.1, this item involves applying the results of the IREP and
systems interaction tasks to develop guidance to expand and rank the equipment included on
QA lists. Item 11 f.5 is a program to develop a generic standard classification of
instrumentation, control and electrical equipment based on the level of their importance to
safety.
* / Revised] Statement of Policy: Further Commission Guidance for Power Reactor
Operating Ocenses. CLI-80 42.12 NRC 654 (December 18.1980) (" Revised Statement of
Pohcy"). This revised statement superseded the earher Statement of Policy of June 16,1980
(45 F ed. Reg 41738, June 20.1980).
* The Commission has published a proposed rule for comment which,if adopted, would make
the substance of NUREG-0737 items part of the regulations (proposed new paragraph (f) to

Since the$50 34) for operating hcense applications. 46 Fed. Reg. 26491 (May 13.1981).
Revned Statement of Policy has not been modified by the proposed rule, and that policy
makes these items applicable to Shoreham, there would appear to be no difference created by
the pendency or even adoption of the rule, at least in the absence of a challenge by LILCO
to the necessity of a NUREG-0737 item. It may be that adoption of the rule could affect the
present right of an intervenor, under the revised pokcy statement, to challenge the sufficiency
of a NUREG-0737 item depending on whether the particular circumstances involved would
lead to the contention being viewed as a " challenge * to the new section 50 34(O of the
regulations. However that is not pertinent to out ruling on these contentions which do not
raise matters in NUREG-0737. In any event. we need not decide the point with respect to,

Shoreham contentions unless and until the regulation is adopted and the revised Statement of
Policy is superseded by it.

.s
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9 with the Commission's express additional guidance on this point in Pacific
_, Gas and Electric Company (Diablo Canyon, Units I and 2), CLI 815,13

NRC 361,363 (1981).
We need not undertake a detailed analysis of the wording of the

Revised Statement of Policy, which in our (unnecessary) view is wholly
consistent with the Commission's further guidance in Diablo Canyon.

"
supra. because the Commission has squarely addressed this point, as

l follows:
Parties are generally free to raise issues of compliance with

NRC regulations, subject to 10 CFR 2.714 specificity and lateness
, requirements, where applicable, and standards for reopening rec-
| ords, where applicable. This holds true for TMI related issues,

and nothing in the Revised Policy Statement affects this. Thus, if
a party comes forward on a timely basis with significant new TMI
related evidence indicating that an NRC safety regulation would
be violated by plant operation, we believe that the record should
be reopened notwithstanding that the noncompliance item is not
discussed in NUREG-0737 . . . .'

Diablo Canyon supra, at 363.
We have eschewed a detailed analysis of the Revised Statement of

Policy as unnecessary in this instance in view of the opportunity to rely on
the Commission's clear statement quoted above. Ilowever, it might be
helpful to note why the position that a TMI related requirement may be
litigated only if it is in NUREG-0737 misapprehends the rationale and r

meaning of the Revised (and indeed the original) Statement of Policy.
Prior to the TMI policy statement, there were recommendations made in
various documents of lessons learned from the TMI accident. Some of
these recommendations could be implemented by interpretation, refinement
or quantification of existing regulations - i.e., improved recognition of
actions necessary to meet existing regulations. Such issues addressing TMI
related recommendations in terms of deciding whether existing regulations[

I are met could of course always be litigated, from either direction
(sufficiency or necessity of the requirements). Neither the original nor
revised policy statement changed this.

Another category of TMI related recommendations could only be imple-
mented by going beyond the requirements of the existing regulations
because compliance with the existing regulations would not solve the,

|

' The last sentence of the quoted excerpi discusses a permissible allegation that an NRC
regulation would be violated in terms of "significant" evidence only because, as is clear from

p- the rest of the sentence. the posture in Dsablo Canyon was one of deciding whether a closed
9 record should be reopened.
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problem disclosed by the particular lesson learned from TMI. The Com-

_ . . -
-

mission recognized this category well before its original policy statement in,y

its cautionary instruction that:
In reaching their decisions the Boards should interpret existing

Iw| regulations and regulatory policies with due consideration to the
~ ' ' implications for those regulations and policies of the Three Mile

Island accident. In this regard it should be understood that as a
result of analyses still underway the Commission may change its
present regulations and regulatory policies in important respects
and thus compliance with existing regulations may turn out to no
longer warrant approval of a license application.

Suspension of 10 CFR 2.764 and Statement of Policy on Conduct of
Adjudicatory Proceedings, (November 5, 1979) (44 Fed. Reg. 65049, at
65050, November 9,1979), republished as Appendix B to 10 CFR Part 2.

The second sentence is no longer the part of the regulations. Presum-
ably, at least in part, this is because the general caution that in light of
the TMI accident compliance with existing regulations may no longer be
sufficient has been superseded by the guidance of the Statement of Policy
that requirements in NUREG-0737 are to be met even if they impose new
requirements oeyond the existing regulations.'

Under the policy statement, then, the Shoreham operating license ap-
plication is to be measured by the NRC Staff, and as to contested issues
by this Board, against the regulations as augmented by the requirements of
NUREG-0737. Revised Statement of Policy,5 NRC at 659.'

Our inquiry then cannot end with a finding that an issue is not within
NUREG-0737.'' We must decide if such an issue is a challenge to the
presently existing regulations.

The effect of this was similar to amending the regulations to include those NUREG-07378

items which would otherwise have been considered challenges to the existing regulations.
Unlike regulations, however, without special Commission action Applicants could chaHeng:
the necessity of a " supplemental" NUREG-0737 requirement, and under the revised pohey
statement, intervenors could challenge the sufficiency of such a " supplemental" requirement.
The Commission believes the number of " supplementary", as distinguished from
" interpretive', requirements in NUREG-0737 to be quite small. 5 NRC at 655.
' Commissioner (then Chairman) Ahearne dissented from the Revised Statement of Policy
because he wanted the Commission to remain directly involved in deciding. through requests
for certification on a case by case basis, whether an intervenor should be allowed to litigate
the sufficiency of not going beyond the regulations (as augmented by the NUREG-0737
requirements). 5 NRC 662. This disagreement aside, Commissioner Ahearne's dissent is in
full agreement with the majority on the point before us. He notes that a party should go
through the Licensing Board to request certification of TMI matters going beyond the
existing regulations in part because *the Board might rule that the issue is within the exigting

' regulations rendering certification unnecessary . . _ 5 NRC at 663, n.3.
*

We note further that such an approach would lead to the absurd result of applying a policy.. 'O

statement that was issued to expand the scope of a proceeding to include NUREG-0737
(CONTINUED)

g
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Lil.CO and the Staff also assert that the IREP and Systems Inter-
actions contentions are underlain by an insistence that so-called Class 9
accidents, beyond those previously considered for the design basis of the
plant, be analyzed for Shoreham. They argue that such litigation is barred

| by the Commission's Statement of Interim Policy on consideration of Class
9 accidents under NEPA." This Commission statement revoked the old'*
proposed 1971 Annex to 10 CFR Part $1 (originally to 10 CFR Part 50,
Appendix D) under which it was not necessary to include the environmen-
tal risk of Class 9 accidents in NEPA evaluations. The Commission's
statement further included guidance for inclusion of the environmental
evaluation of the risk (a combination of probability and consequences) of
Class 9 accidents, but requires these new NEPA treatments only for
proceedings in which a Final Environmental Statement (FES) has not
issued as of the time of the interim policy statement - June 13, 1980.

| The Shoreham FES was issued long before this date,in October 1977.
| It is clear under the policy statement that an environmental assessment

of the risk of Class 9 accidents need not be performed for Shoreham. It is
also clear that IREP probabilistic risk analysis is not required for
Shoreham in the sense that failure to do one is not per se insufficient
under the regulations. Ilowever, we see no bar to contentions such as those
advanced here which allege that the previously applied methodology it
inadequate for determining whether the design of the plant adequately
protects from accident sequences which should be considered.

In the first instance, the contentions objected to as a challenge to the
,

Commission's policy on treatment of Class 9 accidents are not solely
directed to Class 9 accidents. We agree that an important part of the
underlying thrust is the assertion that accident sequences beyond those
previously considered for S'ioreham may have to be considered and that
this cannot be determined properly under the present allegedly inadequate
analysis. Ilowever, even if we held that contentions seeking a systematic
design analysis must draw the line at consideration of accidents beyond
those previously considered design basis, the contentions could be admitted
as so limited.

requirements whether or not they were outside the regulations so as to limit a hearing to
issues related solely to NUREG-0737 issues. In some cases, including some of the four pairs
of contentions befo e us, issues related to TMt also arose out of other matters predating
TMI. cg. unresolved safety issues. The Applicant's and 5taft's position that NUREG 0737
contains the entire universe of TMI related issues which may be litigated would result in now
barring such issues, even though the issues could have been litigated before the policy
statement and to some extent (although not with the benefit of the new lessons learned) even

I before the TMl accident.
" " Nuclear Power Plant Accident Considerations Under the National Environmental Policy

' '

Act of 1969." 45 Fed. Reg 4010 (June 13,1980).
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More importantly, however, we do not read the Class 9 policy statement

_ _ to bar the contentions. The allegations, as we construe them, are not that a
full probabilistic assessment of environmental risk of Class 9 accidents
(i.e., an envelope or range of risk of radiological doses ano - ..equences)
must be performed." The contentions allege that under the design ap-
proach applied to Shoreham, there is no assurance that the plant systems"
design provides the protection 'from accident sequences required by ap-
plicable regulations, including the specified GDC in Appendix A to 10
CFR Part 50, will be met. Even the now revoked Annex provided for
flexibility to show that accident assumptions other than those in the Annex
"may be more suitable for individual cases."" As basis, the contentions
point to different techniques of systems analysis which in intervenor's view
wotild provide a proper methodology, which are not being applied. In
addition, the contentions note that potential systems interaction is an
acknowledged consideration, partly because of TMI and partly because it
is an unresolved safety issue, which must be taken into account as part of
the systems analysis which allegedly should be performed. We note also
that, as is ' obvious from our summary of the safety classification
contention, it tw is a part of the analysis which intervenors believe has
been lacking.

We do believe that the contentions are too vague to put the parties or
the Board on notice of which plant systems are inadequate and will fail to
protect as designed due to reliance on improperly classified or qualified
equipment, or due to failure to consider particular systems interactions.
While there is sufficient basis to permit inquiries into LILCO's and the
Staff's methodology of safety systems analysis, there is not at this time the
basis for commencing, on the record of this proceeding, a system by system
analysis or physical inspection'' on the mere possibility that a defect may
turn up during consideration of the assumed failure modes and protective
systems operations.

Ilowever, the contention pairs of SOC 7B(1) - SC 29, SOC 7B(2) - SC
7, end SOC 7B(4) - SC 6 may be combined as a contention going to the
methodology or lack thereof used by LILCO and the Staff along the lines
of our previous description, restated as follows:

" At the Conference of Parties, it appeared that SOC was now asking for this NEPA
analysis aho, in addition to an analysis more directly applied to assessing the systems design

If so, to this catent the contentions are barred by the Commission'sof the plant.

implementation schedule for such a NEPA analysis in its Class 9 policy statement." A full discussion of the historical treatment of Class 9 accidents may be found in
,

J
j

| Metropolitan Ednon Company (Three Mile Island. (Jnit I), LBP 79-34,10 NRC 828,
832-35 (1979).
'' SC 7 in part alleges, again without specification as to particular systems, that electrical

,

'

separations must be inspected as part of the needed systems analysis. Admitted contentionsN
SOC 19(g) and SC 31 rill involve litigation of physical independence of electrical cables and
raceways.

' s
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LILCO and the Staff have not ap lied an adequate methodology
to Shoreham to analyze the relia ility of systems, taking into

7 account systems interactions and the classification and qualifica-.,e --

~
tion of systems important to safety, to determine which sequences

t of accidents should be considered within the design basis of the
plant, and if so, whether the design basis of the plant in fact

' ._ 9 adequately protects against every such sequence. In particular.
"

proper systematic methodology such as the fault tree and event-
tree logic approach of the IREP program or a systematic failure
modes and effect analysis has not been applied to Shoreham.
Absent such a methodological approach to defining the importance
to safety of each piece of equipment, it is not possible to identify
the items to which General Design Criteria 1,2,3,4,10,13,21,
22, 23, 24, 29, 35, 37 apply, and thus it is not possible to
demonstrate compliance with these criteria.

As stated, this contention shall be SOC and SC 7B, replacing the three
pairs of contentions noted.

Such a contention, which we find fairly restates the contentions, would
be a general inquiry into the methodology used by LILCO and the Staff to
determine whether there is reasonable assurance that the Shoreham design
adequately protects from credible accidents. The mere listing of all the key
plant systems, in the last paragraph of 7B(1) and in SC 29, taken from
generic documents, does not provide a basis for requiring detailed testi-
mony from LILCO and the Staff analyzing or inspecting all the systems.
Similarly, the assertion in SC 6 that the turbine control system causes
transients and therefore should be in a safety classification so as to be
subject to QA requirements does not provide a basis for testimony from
LILCO or the Staff analyzing whether the turbine control systeins should
be reclassified

Although we have viewed the contentions as going to the general
methodology (if viewed as asking for a substantive system-by-system analy-
sis or inspection they would have been too vague and without adequate
basis), a problem arises in that or e useful way to test the methodology
would be an examination of its application to a particular system. Accord-
ingly, if intervenors wish to use this approach as part of their evidence,
they must, in their direct combined presentation of testimony, discuss a
maximum of three examples of plant design which in their view illustrats
the inadequacy of the methodology as alleged in the restated contention.
Intervenor's testimony shall be filed on the April 13 testimony date, and
will be the first testimony presented in the evidentiary hearing. LILCOi
and the NRC Staff need not file any direct testimony (which will include

~ he ^ rebuttal testimony) until after intervenors' testimony is presented. LILCO
and the Staff will be required, regardless of intervenors' testimony, to
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address the restated contentions by explaining their methodology and why
they believe it is adequate. In addition, any specific design examples raised
by intervenors' testimony will be addressed in the testimony of LILCO and
the Staff. If, after censidering the proposed findings of the parties (or
perhaps earlier) the Board finds that the testimony, including any of
intervenor's examples, raises doubts about the methodology applied by----+

LILCO and the Staff, this could require LILCO and the Staff to go
forward with an expanded system-by-system analysis on the record of this
proceeding.

SOC Contention 7B(3)- SC 30 (regarding documentation of deviations)
may be viewed separately from the other three pairs of contentions. We
find it inadmissible as being too vague. This is consistent with our previous
ruling on SOC 19." Intervenors must point to particular deviations which
they believe have not been justified. Otherwise, there is no notice of what
would be litigated, and no ability by us to examine the basis for the
particular factual contentions. If viewed merely as a legal contention that
such a listing of deviations is required, we find that it is not. Although it
may be convenient to have such a uniform listing for all facility applica-
tions, and it may be required for future applications under a proposed
rulemaking, 45 Fed. Reg. 67099 (October 10,1980), it is not now
required. Unlike the other three pairs of contentions, the absence of doing
what is asked for by the contention presents no basis to contend that
therefore the regulations will not be met.

Contention SC 16 ATWS:"

The Contention states:
Suffolk County contends that LILCO and the NRC Staff have

not adequately demonstrated that Shoreham meets the require-
ments of 10 CFR 50, Appendix A, GDC 20, regarding correction
of the anticipated transients without scram (ATWS) problem.

As further amplified in the County's response, it contends that because
the Shoreham standby liquid control system ("SLCS") is not automatically
initiated, is not totally redundant and does not meet the single failure
criterion, the plant design does not meet GDC 20."

" Order Ruhng on Petition of Shoreham Opponents Coalition, at pp. 22-23 (unpubhshed)

(March 5.1980).
'' This contention was discussed at Tr. 213-238 and admitted as cbrded at Tr. 495-97.

t " GDC 20 states:
| Protecalon sysicm functions. The protection system shall be dc4ned (1) to initiate

automatically the operation of appropriate systems including the reactivity control systems. to
assure that specified acceptable fuel design limits are not cucceded as a result of anticipated**+w+.
operational occurrences and (2) to sense accident conditions and to initiate the operation of
systems and components important to safety.
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As clarified, the contention is specific in alleging a current safety
requirement is not met. Applicant objects that we may not consider the
contention because there is a generic rulemaking proceeding on ATWS
before the Commission. Indeed, we note that one of the options being
considered by the rulemaking is whether to require automatic initiation of
the SLSC for Boiling Water Reactors (BWRs).

We agree with Applicant's application of the Douglas Point and Ran-1-

cho Seco'' cases only to a limited extent. Where a generic matter is in
rulemaking and will have little if any effect in t.he interim on the licensing
of the individual plant, then there is no harm in issuing a license even if
the rulemaking is not resolved. However, where a, generic issue has a direcs
bearing on the safe operation of the individual plant and the ability of that
plant to meet present regulations, the issue cannot be put aside, for
resolution after the issuance of the license simply because it is the subject
of an uncompleted generic rulemaking proceeding. To do so would permit
blanket exemptions from the regulation without underlying supporting
findings for all plants which could fortuitously be licensed while a
rulemaking proceeding is pending.

Ilowever, an individual Licensing Board must have a sensitive regard,
consistent with the regulations, for the relationship of the rulemaking
proceeding to the individual proceeding. Therefore, it may often be prudent
to defer consideration of an issue so long as it appears that the rulemaking
may be completed before the individual plant licensing decision will be
reached. That is not the case here. We expect to complete the hearing this
year. The Commission predicted a two to four year period from November
1981 to " implement" a new ATWS rule.

We believe the correct legal approach, and also the best practical
approach in the context of this case, is to approach a generic issue involved
in rulemaking which would affect the licensing of a plant in a ma mer
similar to treatment of an unresolved safety issue under the River Bend
and North Anna Appeal Board decisions.'' ATWS is in any event on the -

list of Category A unresolved safety issues, but we believe the same
approach would be valid even if it was not.

As set forth in an unpublished order issued by the Licensing Board in
2*the Three Mile Island, Unit I restart proceeding:

'' Potomac Electric Puncr Co. (Douglas Point. Units I and 2). ALAB-218. 8 AEC 79. 83-85
(1974). Sacramento Afunicipal Utility District (Rancho Seco). ALAB-655,14 NRC 799
816-17 (1981).
" Gulf States Utilities Cc. (River Bend. Units I and 2). ALAB-444, 6 NRC 760. 775-
(1977). Orginia Electric and Power Co- (North Anna. Units I and 2). ALAB-491. 8 NRC
245 (1978).
20 Alttropolitan Edsson Co. (Three Mile Island. Unit I). Docket No. 50-289 (restart), slip op.

|
~ , ,Y

,
at p. 4 (March 12.1981).
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O
. However the fact that an issue relevant to an individual

..

proceeding will be resolved in a genetic rulemaking proceeding
does not perforce permit the individual proceeding to conclude as
if the generic issue does not exist. The board would either have to
defer any authorization otherwisc justified in the individual case
until a determination is reached in the rulemaking proceeding and~'

then factor that determination in, or be able to conclude that such
authorization can be granted in the individual case in advance of
resolution of the issues on a generic basis. This latter determina-
tion could be premised on findings t%at the problem has been
resolved for the individual reactor, cr that there is reasonable
assurance tne prob;em will be resolved betere it nas adverse safety
implications for' the individual reactor, or that alternative means
will be available for assuring that hck of resolation of the problem
generically would not pose an undue risk from operation of the
individual reactor. Cf. Gulf States Utilities Co. (River Bend. Units
I and 2), ALAB-444,6 NRC 760,775 (1977).

Under such an appre,ach, we may permit litigation before us of whether
it is acceptab!c under[ presently' applicable safety requirements to authorize
Choreham to operatdin the estimated period 2' before the ATWS problem
will be resolved by completion of the rulemaking. In terms of the SLCS,
the question will be whether the plant design and operator actions in place
pending completbn of the rulemaking will compensate for the lack of
automatic initiation of the SLCS in terms of providing the level of
protection required by GDC 20. Where operator actions are relied on by
LilIO in the interim, it will be material to the contention to examine the
time available to take the action, and the procedures and training
(ttchnical and att,tude) for assuring the action will be implemented when
necessary.

There may of course be cases where the Commission has made the
finding that it is acceptable for an individual license to issue while a
rulemaking is pending. Indeed, on the particular hydrogen control question
involved in Rancho Seco the Commission had made such a determination
in the Three Mile Island restart proceeding,22 although we see no explicit
recognition of this by the Rancho Seco Appeal Board in its decision. 5
NRC 799. 316-17.

>

i
2' One to three years from the fait of 1982.
22 Metrofwhton Edison (b. Ohre: Mile Island, Unit I), CLI-8016,11 NRC 674 (1980).
Sec aho the TMI.1 Licensing Board's order of March 12, 1981, supra, at g. 4 . . This4

. " Commission determination was aho recognized and apphed in this proceeding..Scr Order
(unpubhshed) of Appea! Panel Chairman, dated May 20.19P0. and this Boa:di Order
Admitting SOC Contention 32 3rd Subpart. dated July 2,1980.

..
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In the ATWS notice of propesed rulemaking, the Commission records
,

its belief that the likelihood of severe consequences arising from an ATWS

}?~~ event is acceptably small in the interim based on a number of factors. One
of these is "the initial steps taken to develop procedures and train oper-

' ators." This is necessarily plant specific, and will be the subject of the
litigation on ATWS in Shoreham. Manifestly, the Commission's notice-e

cannot be taken to have made this important finding for us for Shoreham.+-

We have considered the Perry Licensing Board decision cited by the
parties.23 Our result is similar, albeit on the basis of the reasons we have
recited. To the extent Perry does not make clear that its inquiry may be

| restricted to the interim period before a rule is adopted, we have so
'

specified in the circumstances of the Shoreham proceeding before us.
In accordance with the above discussion, we admit SC 16 on ATWS,

restated as follows:-
'

Although the anticipated transients without scram issue is,

l generically before the Commission in a rulemaking proceeding,
Suffolk County contends that LILCO and the NRC Staff have
not adequately demonstrated that Shoreham meets the require-
ments of 10 CFR Part 50, Appendix A, GDC 20, regarding
correction of the ATWS prob!:m in the interim period of several
years pend;ng completion and implementation of the result of the
rulemaking for Shoreham. This is because the interim measures to
be taken at Shoreham, including operational procedures and oper.

( ator training, will not compensate for the lack of an automatically
initiated and totally redundant standby liquid control system
(SLCS) which meets the single failure criterion.

I

Remaining Suffolk County Contentions Not Preiiously Ruled Upon
(SC 12,13,18, 20, 22, and new 32)

The following Suffolk County contentions were either objected to in
whole o in part prior to the conference of parties, or were presented for
the first time in Suffolk County's filing of March I,1982.

In the absence of objections, the new Suffolk County contention on'

electrical penetrations, now designated SC 32, was admitted as presented
in the County's filing of March 1,1982, at page 37. (Tr. 296-298.)
Although almost idedcal to the first paragraph of SC 32, due to minor
differences which wit: probably prove to be without any distinction, SOC
19(f) will remain admitted. (Tr. 477-80.)

t

21 C/rirland Electric //luminating Co. (Perry, Units 1 and 2). LBP 82-I A.15 NRC 43
(1982).s

.
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After discussion on the first day of the conference, it became apparent

-_.
that the parties had suggestions which wild lead to resolution of the
disputes on the other County contentions noted above. Accordingly, the
parties were asked to confer that evening. With commendable cooperation
and obvious hard work, the parties resolved their differences, and agreed to

._

the admissibility of these contentions, as revised. The County agreed to file
formally the revised contentions.

In view of the agreement un SC 12, dealing with design and construc-
tion QA/QC, which SOC will also be a party on, SOC has withdrawn its
contention 6(a)(i) in lieu of responding to LILCO's motion for summary
disposition of that contention. The withdrawal of 6(a)(i) is with prejudice,
(except for the possibility of material new information which would be
considered if the situation arises), to any intervenor relying on the particu.
lar alleged construction defects which were the subject of SOC 6(a)(i) for
the basis of claiming inadequate QA/QC with respect to the admitted
contentions bearing on that subject. The parties will consider whether
revised SC 12 can be combined expressly in some fashion with SC 15. (Tr.

452-62.)
Contention 13a on QA/QC operations was agreed to as originally

worded, except that the last phrase "and the guidance in all applicable
regulatory guides will be satisfied' was deleted by agreement. (Tr.
467-70.)

SC 18 regarding Human Factors Equipment was agreed upon, as
revised, with SOC also a party on the contention. SC 18(d) is revised as
set forth in the County's filing of March 1, at page 17. The "for example"
is deleted from SC 18(e), and three more control room items were added
to the contention: range of the reactor water level display, strip chart
recorders and reactor mode switch and key location. SC 28(a)(ii) and SOC

7(A)(2) were deleted in lieu of revised SC 18. (Tr. 470-73.)
SC 20 (Human Factors - Simulator) was revised to focus on the interim

period until LILCO obtains a Shoreham specific simulator. The County, if
it has a contention on the adequacy of the planned permanent Shoreham
simulator, will advance it by the time of the final prehearing conference
scheduled for April 13,1982. (Tr. 473-76.)

SC 22 (SRV Test Program) was agreed to, as modified in the County's
filing of March 1, at page 20. SOC will be a party on SC 22 as revised.
SC 28(a)(v) and SOC 7(A)(5) were deleted in lieu of SC 22. (Tr. 293-95,
477.)

Security Plan
%

The County and LILCO are discussing matters relating to whether the
County will raise a security plan contention. The County has been pursu-

__.. .
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ing this possibility actively, including having its expert qualified, and under
a non-disclosure requirement, to review the plan and talk with LILCO

- ~
about it. (Tr. 298-300.) If the County wishes to advance a security plan
contention, it will do so by April 2,1982. As part of that same filing, or
by separate filings if necessary on the same day, the positions of LILCO
and the Staff on any SC security plan contention shall be set forth. If such
filings are made, any necessary inclusion of protected information should-

of course be properly segregated and protected from disclosure to un-
authorized persons.

I OHILI/NSC Contention 7(i) on security planning was dismissed for
! failure to pursue discovery and specify the contention in accordance with

the Board's order of over four years ago (January 27,1978, at page 23).
(Tr. 300-305.)

Status of County

As discussed (Tr. 305-314), the County does not lose its right to
participate as an interested governmental agency pursuant to 10 CFR
92.715(c) because it has elected to participate as a full intervenor on
specified contentions. Project Afanagement Corporation (Clinch River
Breeder Reactor Plant), ALAB-354,4 NRC 383,392-93 (1976). However,
it may not at this stage, less than two months before the start of the
hearing, raise new issues in the case not already embraced within the scope
of admitted contentions.2' Accordingly, if the County seeks to litigate new
scismic issues as it has indicated it might, it will have to satisfy the
balancing test applicable to late contentions. Gulf States Utilities Co.
(River Bend Units I and 2), ALAB-444,6 NRC 760,768-70 (1977).

The Board also noted the potential for unfair surprise in this proceeding
if the County files direct testimony on a contention of another intervenor
which is not similar to the many contentions the County has chosen to
submit. That is, because the County has many contentions in common with
SOC, it may have been fairly assumed that the County would file no
direct testimony on SOC contentions which it did not have in common. For ,

example, parties would not have been put on notice to pursue discovery of
| the County on SOC contentions which the County did not share. If the
'

problem arises, we will deal with it. In the meantime, the County is free to
file direct testimony on any admitted contention.

| SOC and Suffolk County (SC) are directed to coordinate their direct
| testimony on all contentions which they have in common (as defined by

0 common subject matter) and on all of SOC's contentions on which the

we 24 This does not apply to ernergency planning issues. which are being scheduled separately.
and the nossible security issues discussed above.
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County wishes to take a position through the filing of direct testimony.

~ ~' The coordination shall to the extent practicable, be pursued in good faith,
without unduly burdening either SOC or SC, but also without unduly'

i burdening the proceeding with duplicative testimony. Where practicable,
.

SOC and SC are encouraged to co-sponsor joint written testimony, and'

!h- shall where possible co-sponsor panel presentations of similar written tes-
timonies. Similarly, where their positions are similar, the Staff and LILCO i

shall co-sponser joint panel presentations of their written testimonies. In
view of the coordination we are now seeking, and our confidence that the
parties will pursue this in good faith with the result of much more efficient
hearing, the Board can be more flexible on the schedule for the filing of
testimony than was indicated at the hearing. We discuss this below.

Emergency Planning Contentions"

SOC Contentions I and 2, as framed by the filings of SOC in response
to the motions for summary disposition by LILCO and the Staff, and
SOC's response to the Board's Order of February 8,1982, and the
discussion at the conference (Tr. 346-385), were dismissed as a challenge
to the Commission's emergency planning regulations.10 CFR 950.47 and
Appendix E to 10 CFR Part 50. Our reasons were outlined at the
Conference. (Tr. 388-92).

We found that the contentions as framed by the filings and argument
were asking for a totally new probabilistic accident risk and consequences
analysis to determine on a clean state (as if the rule did not exist) what
zones should be established for the plume exposure pathway and ingestion
pathway EPZ's. The emergency planning rule was promulgated after these
contentions were admitted, if it were construed to permit such a case by
case ad hoc analysis the 10 and 50 mile Feneral specifications for the
respective EPZ's would be meaningless, notwithstanding the flexibility in
the rule.

As indicated, the dismissal was without prejudice to the submission, on
the schedule to be established for offsite emergency planning contentions,
of contentions that adjustments must be made to the approximate 10 and
50 mile Emergency Planning Zones due to particular local conditions
within the flexibility permitted by the regulations. In addition, our ruling
does not preclude a contention that because of the geography of Long

l Island, evacuation planning within an approximate 10 mile EPZ may not
,

be adequate because of the impacts of persons outside and to the cast of
the EPZ choosing to evacuate and having to do so by coming through the

|

| e.! .

3 SOC Contention 12 (Part 2). regarding downcomer supports was withdrawn (Tr. 325).
,
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EPZ. The Board indicated that whether or not contentions were filed on
this issue, it would be pursued by the Board (Tr. 396-97).

3 The Board directed the parties present at the conference to file by:

March 29,1982, their joint (or at least coordinated) advice as to whether
the filings and litigation of on-site emergency planning contentions can be
scheduled in advance of off site emergency planning. (Tr. 450-52.) If the

OlllLl/.NSC intervenor group wishes to participate, it must contact the_.

parties.2

The Board also directed the respective parties to file b' March 29 the/
documentation in their possession, along with whatever explanations or
caveats they wish to make as to c.g., the incomplete draft nature of the
material, its lack of usefulness or applicability for emergency planning

,

issues, the fact that the further final documents will be forthcoming (and
when), etc. The NRC Staff shall file its existing computer run of the
CRAC code for Shoreham. LILCO shall file its accident consequence
study. Suffolk County shall file its draft emergency (including evacuation)
plan. (Tr. 397.)

In addition by March 29, the County will file its schedule for comple-
tion of its emergency plan, including interim milestones if possible and a
description of what remains to be done. The Staff will provide a status and
schedule for all other pertinent emergency plans and the FEMA review.
Counsel for the New York State Energy Office and Public Service Com-

,

mission will provide further detail with respect to the status of the State
plan. (Tr. 397-99.)"

Schedule

The Board will hold a final prehearing conference pursuant to 10 CFR
92.752 on April 13,1982, at approximately 10.00 AM. The exact time and
location in Suffolk County will be announced.

The Board will visit the Shoreham site on the morning of April 14,
hopefully as early as 8:30 AM, so as to conclude by 1:00 PM, if that can
be arranged by LILCO. Counsel for the parties are encouraged to attend.

The Board will hear limited appearance statements on the evening of
April 13 and the afternoon and evening of April 14. The exact time and
location in Suffolk County will be announced. Counsel for LILCO and the

2.The broad NSC/OlilLI contention 7(j) will be dismissed if it is not particularized on the
| schedule to be established for on-site and off-site emergency planning contentions. (Tr. 400.)
i U

Although not tied to emergency planning. me confirm here that, also by March 29, the
| Staff mill file a status report detailing the schedule of the remaining Staff review, focusing on
( matters related to contentions in the proceeding, (Tr. 436-37.). In addition. the Staff ande*

LILCO mill each file by March 29 their estimmtes, or range of estimates, for the completion
of construction of Shoreham, with explanation of the uncertainties. (Tr. 449-50).

619
..

,

__ _ _ _ --__



O
.

Staff are required to attend. Counsel for the other parties are encouraged
to attend.

The following schedules do not include emergency planning issues.

Completion of Discovery (Tr. 512-15)

The following schedules were established in the event the intercession of
the Board is needed to resolve a discovery dispute.110 wever, the Board is
pleased that the parties are continuing their productive discovery meetings
which serve the purposes of efficiently providing the discovery sought and
keeping misunderstandings and disputes requiring our resolution to a mini-
mum.

All dates are received-by-5:00-PM dates (unless otherwise stated) by
lead counsel for the Staff, LILCO, Suffolk County and SOC and by the
Board. Others on the service list shall be served by placing the filings in
the first class mail on the same date. Extensive discovery documents need

not be included with the cover material to other than those enumerated in
the first sentence.

For all contentions except SC 16 (ATWS) and SC-20 (simulator):
these discovery requests were due by the March 9 conference of parties. If
the response time in the regulations is less (due to earlier filing of the
request), it shall be followed but considered as a receipt-of responses date
rather than a mailing date.

March 15
(12 Noon): Objections received

March 18: Motions to compel received

March 19: Conference call by Board if necessary to rule

March 26: Responses to requests, received

March 26: Last date for taking of depositions (permitted on a
minimum of five days from receipt of oral notice.
Written confirmation shall be filed rapidly).

For contentions SC-16 (ATWS) and SC-20 (Simulator);

April 2: Requests received
9

April 9: Objections received

April 13: Motions to compel (received at beginning of
prehearing conference) to be ruled on at prehearing
conference

April 23: Responses to requests, received
- April 23: Last date for taking of depositions (permitted on a

minimum of 10 days from receipt of written notice).

1 1

1

N,-
' ~
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Testimony

At the conference of parties, the Board directed that testimony on all
contentions, except SC-16 and SC-20 and Staff and LILCO testimony on,

SC-7B be filed by placement in the mail (or by more rapid means) by
April 13, and that at least one copy for each of the parties and Board also
be distributed at the April 13 prehearing conference. In the first instance,-

the Board erred in not also excluding testimony on SC-1 (remote shutdown
panel), SC-8 and SOC-19(h) (environmental qualification), and SC-23
(containment isolation). Since matters affecting these three issues are still
under Staff review, and will not be completed by the Staff until even after
the still pending Supplement-2 of the SER, the Board intended to establish
no schedule for the filing of testimony on these three issues, consistent with
the discussion at Tr. 437-440. However, preparation of testimony now
should anticipate that the testimony will be required approximately one
month from issuance of the NRC Staff's review. That completion of the
Staff review should be filed in the most expeditious written form by the
Staf f (i.e., an SER supplement, an advance portion of an SER supplement,
or Staff testimony).

At the conference, the Board further required the receipt of testimony
on SC-16 and SC-20 by May 25 (at the hearing which should then be in
session). Intervenor's direct testimony on 7B must be filed by April 13, as
discussed in the ruling on this contention since it will be the first testimony
presented at the hearing.

The first three weeks of the hearing have been scheduled for May 4-7,
May 11-14, and May 25-28. The Board reconsidered its testimony filing
schedule. We believe the initial schedule to be fair after the extensive
amount of prehearing time to prepare testimony (at least five months and
arguably years), even though the filing time of mid-April was not set until

February 8,1982 order. However, to assure better high qualityour
testimony which is fully coordinated as required above. and carefully honed
to focus on that which is really significant and material to the matters in
controversy, we believe the schedule can be relaxed without delaying the
hearing schedule.

The parties shall file direct testimony on the April 13 schedule on a
sufficient number of contentions to assure four weeks of hearing time. The
parties shall reach agreement on this by jointly specifying the contentions
on which testimony need not be filed by April 13. Any disagreements shall
be noted. This specification must be received by the Board as soon as
possible. and not later than March 22. Testimony on all other contentions,
except those three not schedt. led due to the incomplete Staff review, shall

>w be received by May 25.
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The direct testimony shall have a brief cover outline setting forth its

N purposes and objectives. This outline. which is in effect an advance very i

" bare-bone" skeleton of the proposed findings, will be bound into the
record with the testimony. However, it is not part of the record and may
not be cited in support of proposed findings. The testimony shall also

, .

contain a listing of all exhibits (or portions thereof) which will be moved'"
into evidence as part of the support for the testimony. The exhibits (except
for LILCO's and the Staff's main review documents) shall be served with
the testimony, unless the exhibit also is being served with other testimony
being filed by the same or another party. Professional qualifications of the
witnesses shall be filed with the testimony. Where there are multiple i

witnesses, the testimony shall specify which witness prepared each part
within the combined testimony, unless it is impossible to do so. Such
inseparable parts of the testimony shall be kept to a minimum.

Cross-examination plans shall be received by the Board at the beginning
(usually Tuesday) of the hearing week before the testimony is estimated to
be given. Accordingly, cross-examination plans for the first hearing week
of N1ay 4-7 must be received by April 27,1982. The Board will clarify the
discussion of cross-examination plans which was conducted at the con-
ference of parties (Tr. 314-23) in a written order issued in advance of the .

April 13 prehearing conference.

FOR THE ATON11C SAFETY AND'

LICENSING BOARD ;

Lawrence Brenner, Chairman
ADN11NISTRATIVE JUDGE

James H. Carpenter
ADN11NISTRATIVE JUDGE

Frederick J. Shon
ADN11NISTRATIVE JUDGE

Bethesda, Niaryland
l

N1 arch 15,1982
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Cite as 15 NRC 623 (1982) LBP-82-19A

-

UNITED STATES OF AMERICA'
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
*~ Before Administrative Judges:

Peter B. Bloch, Chairman
| Jerry R. Kilne

Hugh C. Paxton
;

in the Matter of Docket Nos. 50-266-OLA
50-301-OLA

WISCONSIN ELECTRIC POWER
COMPANY

|
(Point Beach Nuclear Plant,

Units 1 and 2) March 19,1982

The Licensing Board affirms its earlier decision that rescission of a
liberal policy toward the admission of contentions was proper once the time
pressure that justified the policy was relieved by a change in the ap-

,

I

plicant's plans. The ruling permits the intervenor to challenge the policyi

change by showing specific prejudice that has resulted from expectations ,

raised by the institution of the liberal policy.
,

RULES OF PRACTICE: ADMISSION OF CONTENTIONS ;

Though a Board may admit a single broad contention in the interest of
{

>

expedition, its liberal policy toward the admission of contentions may be
| rescinded when the time pressure justifying it is relieved by a change in
'

applicant's operational plans. Issues already raised under the liberal policy
are not retroactively affected its rescission.

l
MEMORANDUM AND ORDER !

(Concerning a Motion to Reconsider) ;

1

On February 19, 1982 Wisconsin's Environmental Decade (Decade) [
requested reconsideration or clarification of one portion of our decision of *

February 19,1982, LBP-82-10,15 NRC 341. !
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O
in the contested portion of its decisien, action IV, the Board rescinded

its previous policy of permitting Dande to raise new issues freely, without' '~

regard 'o the requirements of 10 CFR $2.714(a)(1). In so acting, the
Board explained that its previous policy had been adopted in response to
time pressures needed to meet Wisconsin Electric Power Company's

--- (applicant's) operational needs but that the time pressures had been
relieved because applicant no longer planned to sleeve Unit I this Spring.
The Board also ruled that " Decade may properly raise all matters already
submitted on the record of this proceeding."

1. REQUEST TO RECONSIDER

Decade bases its request to reconsider on assurances provided to it in
the course of a telephone conference, cont.icted on January 11, 1982.
Decade states that the Board assured it that it would not be necessary to
provide a basis for its subcontentions (arguments related to the single
contention admitted by the Board) until the proceeding reached the stage
of summary disposition. Tr. 866-867; see also, Tr. 770. Decade also states
that it:

has been acting in good faith reliance on the Board's representa-
tions cited above. Therefore, it would be inappropriate to fun-
damentally alter previously established procedures in mid stream ,

to the egregious disadvantage of the intervenor.
Motion to Reconsider at 3. The Commission's staff agrees with this
argument.

Applicant opposes Decade's motion for reconsideration on the ground
that the Board's liberal invitation for new contentions has always exceeded
its authority and that, in any event, it is appropriate to decide to apply
Commission regulations when there is no reason to continue to waive them.
It also argues that Decade has not shown how it would be prejudiced by
returning to the full application of the rules. Licensee's Answer (March
10) at 2.

We agree with Applicant and have decided to affirm the contested
ruling. The Board initially adopted a series of measures in order to
expedite the proceeding to meet Applicant's needs. LBP-81-39,14 NRC

'

819 (1981). In that order, we stated that the need for expedition had been
created by applicant, "which delayed filing its amendment only because of
its incorrect assumption that a hearing would not be necessary." Id. at
823. Consequently, we granted some special procedural advantages to
Decade in order to help to offset the disadvantages accruing to it from the .

.
press of time.

In the same telephone conference on which Decade relies for its ar-
gument that we assured it that it need not provide basis for its contentions

|

,
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O until a later stage of the proceeding, the following dialogue also took place:
CilAIRMAN BLOCil: Mr. Churchill [for applicant], our

/F^ reason for the continuing leniency on bases [for contentions), if
you recall, was that you were asserting that there is a possibility

! that you might want to go ahead with full-scale sleeving on Unit I
this spring. Is that still a possibility, or are we now using more
lenient standards on contentions than we need to. given the re-~-

quirements of the case? ~
M R. CilURCillLL: I can't answer that question; I really don't

know. Yes, it is a possibility. It is likely that there will be
full-scale sleeving; I don't know the answer to that . .

[ Emphasis supplied.) Tr. 874. In this dialogue, the Board indicated that
the invitation for filing new subcontentions, under the broad contention
admitted by the Board, was contingent on the continuing need for expedi-
tion in the proceeding. lience, it should have been no surprise to Decade
that when applicant informed the Board that sleeving would not occur in
the Spring, thus destroying the rationale for continued leniency regarding
contentions, the Board considered it necessary to return to the more
ordinary application of the Commission's procedural rules.

Although we felt that our return to the application of ordinary rules
was compelled by changed circumstances, we were impressed by staff's
argument that Decade should be able to continue relying on the Board's
assertions. We would not want to create a situation in which we in any
way misled a party into forfeiting its rights. Consequently, we carefully
examined Decade's filing to see whether it suffered any prejudice as the t

result of our assurances. Ilowever, we find that Decade has not alleged any
specific prejudice, merely asserting " egregious disadvantage" without ex-
plaining any way in which it was disadvantaged. llence, we believe it is
correct to rescind an extraordinary privilege whose rationale disappeared;
and we do not believe that the rescission of this privilege has been shown
to have damaged Decade in any way. (Should Decade subsequently dem-
onstrate specific prejudice resulting from our procedures, we will consider
the nature of the prejudice and whether it has been raised in a timely
fashion and will consider whether a remedy is appropriate).

II. REQUEST FOR CLARIFICATION

Decade urges that we clarify the status of matters raised by it in its
(, letter to staff on January 18, 1982. We agree with staff and with the

carefully limited concession made by applicant that the matters listed in
i Decade's January 18, 1982, letter to the Staff were " matters already
l submitted on the record" and therefore were properly raised under thee

single broad contention admitted by the Board. Decade need not dem- |
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onstrate the basis for these contentions until it submits its Motion Con-
cerning Litigable issues, pursuant to LBP-82-10,15 NRC 341, 344-346
(1982). (Decade also is under a continuing obligation to respond to |
interrogatories which have requested it to supply a basis for its conten-
tions.)

--

' ORDER
i.

For all the foregoing reasons and based on consideration of the entire
record in this matter, it is this 19th day of March,1982, ,

!ORDERED
t Wisconsin's Environmental Decade's Motion to Reconsider, filed on !

February 24, 1982, is denied, except to the extent that this memorandum |
clarifies the meaning of certain language used by the Board. i

t

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

I
1

Peter B. Bloch, Chairman i.
ADMINISTRATIVE JUDGE |

Bethesda, Maryland j

:

P

1

I

(

.

626
(

i
!

!
i

-_
-



!

l Cite as 15 NRC 627 (1982) LBP-8219B

~~
UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD I

| Before Administrative Judges:
|

|

Peter B. Bloch, Chairman |

Dr. Oscar H. Paris
Mr. Frederick J. Shon

in the Matter of Docket No. 50-155
(Spent Fuel Pool Amendment)

!
CONSUMERS POWER COMPANY l

(Big Rock Point Plant) March 19,1982 |

The Licensing Board refuses to admit any c' late-filed contentions.
!

RULES OF PRACTICE: SUMMARY DISPOSITION i
!

A summary disposition decision that an allegation presents na genuine I

issue of fact may preclude admission of a subsequent, late-filed conten; ion i
,

based on the same allegation.

RULES OF PRACTICE: GOOD CAUSE FOR LATE FILING OF
CONTENTIONS I

!

| If an intervenor has special permission to file a contention prior to an f
extended deadline, it must file the entire contention by that deadline, |
including the basis for it. If it fails to meet that obligation, it must show $

good cause for late filing.

| -

| LICENSING BOARDS: SUA SPONTE AUTIIORITY i
,

1
|

Because Boards may raise important safety and environmental issues r

sua sponte they should review even untimely contentions to determine that
wy they do not raise important issues that should be considered sua sponte.

|
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MEMORANDUM AND ORDER

_ _ . . (Concerning Additional Contentions)

On September 4,1981, Christa-Maria, Jim Mills and Joanne Bier
(Christa-Maria) filed a motion styled alternatively "Additiona!

- Contentions" or " Motion for Leave to File Additional Contentions." The
,

Commission's staff (staff) responded on September 15,1981, and Consum-
iers Power Company (applicant) responded on the same day. Then, in its

Reply, filed on October 9,1981, Christa-Maria attempted to provide a
basis for its 18 additional contentions (plus' subparts). Staff and applicant
oppose the admission of all of the new contentions.

We have decided not to admit any of the additional contentions as
issues in this proceeding. We find that intervenor has not shown good
cause for the late filing of the basis of these contentions, that the untimely
allegations of the reply failed to show a basis for these contentions and
that there are no issues of such importance that the Board should consider ,

them sua sponte. We also review the relationship between the additional
contentions and out decision in LBP-82-8 (February 19, 1982) and we find
that some of the issues raised by the additional contentions have already
been either included or excluded from the proceeding in our earlier
decision.

I. GOOD CAUSE FOR LATE FILING

Christa Maria seeks admission for its additional contentions on two
separate grounds: (1) that the January 17, 1981, Special Prehearing
Conference Order, LBP-80-4,11 NRC 117 (1980) authorized late filing;
(2) that language of the Board's chairman in the course of the Special
Prehearing Conference authorized late filing. Christa-Maria made no at-
tempt in its September 4 filing to explain how it satisfied the criteria for
late filing set forth in 10 CFR 92.714(a)(1)(i-v); its attempt to satisfy
those criteria was made in its subsequent Reply. .

A. Special Prehearing Conference Order

Christa-Maria argues that the special prehearing order e.uthorized late
filing of contentions related to its initial contentions 4 and 7. Intervenors'
Reply at 3-4; LBP 80-4,11 NRC 117,124 (1980)

Contention 4 related to: (1) the insufficiency of information in the
theapplication about the spent fuel racks, including their configuration,

type of rack and the vendor, and (2) the pool environment, including~' ? whether it is borated, oxygenated, stagnant or demineralized. Contentions

._ _
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of Christa Maria, October 30,1979 at 3. Contention 7 dealt with in-
creased radiation absorbed by the plant's demineralizers and then " released
to the atmosphere through the off-gas system." Id. at 4r

The stipulation governing the withdrawal of Contention No. 4 and
extended by the Board to include Contention No. 7. stated:

Contention No. 4 is withdrawn by Christa-Maria at this time;
-

provided that after reviewing information concerning the matters_

raised in the contention as written in the October 30, 1979
) submittal to the Licensing Board, Christa-Maria may assert a new
| contention within the subject matter parameters of said Contention

No. 4; and provided further that said new contention must be filed
j before the close of the time for discovery as provided by the
'

Licensing Board.
Stipulation Among NRC Staff, Christa-Maria and Consumers Power
Company (November 26,1979) at 3. Since the stipulation was signed by
the parties and accepted by the Board, it is binding on this proceeding.
The September 4 filing was received roughly within the specified deadline,
since the Board ruled that the schedule provided in its Special Prehearing
Conference Order (11 NRC 134) should be measured from July 22,1981,
rather than from the date of issuance of the Safety Evaluation Report and
the Environmental Impact Assessment. ORDER (Revising Schedule), June
16. 1981. The additional contentions were filed September 4, roughly 47
days after July 22.

Intervenors Reply, which contained its allged basis for the additional
contentions was not, however, timely. It was filed more than 30 days after
the close of discovery and the extended deadline for the filing of conten-
tions based on the SER and EIA. To be timely under the Board's order,

; the additional contentions had to be filed before the end of discovery. In
| addition, to be timely under the authorization for filings related to the EIA

and SER, the filings also had to be completed within the 47 day deadline.
In this case, the period allotted for discovery was extended by the Board
on motion of the intervenors. The extension was intended to permit ample

( time for the filing of late contentions. No further extension of the time for
filing was requested. Yet the intervenors failed to provide the basis for
their contentions in a timely fashion.

This lack of ti.neliness cannot be lightly excused. By that stage of the
proceeding, intervenors were fully informed of their obligations concerning
the filing of contentions. The Special Prehearing Con;'erence Order in this
case applied the requirement that the basis of content cns be specified.i

Intervenors had ample time to study the relevant papers tc. decide whether
or not they had a basis for their contentions and to assemble that basis for
filing in the appropriate document. There simply is no excuse for the basis--

of contentions not being included in the September 4 filing and the Board
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O
finds that there has been an inadequate showing that the untimely attempt

"' to supply a basis for these contentions should be accepted. Consequently,
we rule that the basis for these contentions was not filed in a timely
fashion.

II. EFFECT OF Tile BOARD CilAIRMAN'S COMMENTS Ih

In the course of the Special Prehearing Conference, the following
exchange occurred:

IMR. O'NEILL: Well, again I'm just a poor country boy.
Maybe you can clarify a matter for me.

If during discovery I find out that there's another . specific
matter, let's say, you know, what is the effect of a worker
dropping his lunch pail in the pool, is it possible then for me to
formulate another contention based on that?

CHAIRMAN GROSSMAN: Let me say this: Any time during
the proceeding that you discover a safety question that ought to be
addressed, you certainly ought to apply to the Board, and I can't
see that we would ever deny a request if there is a legitimate
safety question involved.

[ Emphasis supplied.] Tr.195-6.
We do not interpret chairman Grossman's statement to be a general

invitation to file late contentions without regard to the regulatory criteria
for late filing. The language we have emphasized indicates that the
Chairman was focusing on matters uncovered in the course of discovery,
not on matters that just happened to occur to an intervenor as time passed.
To that extent, the Chairman's ruling is consistent with the Board's
continuing views. LBP-82-8,15 NRC 299, 329-330 (1982) (admissibility
of overflight of national guard airplanes) and id. at 331-332 (admissibility
of cantentions arising from facts uncovered in the course of discovery).

This interpretation also is consistent with the Board's action in estab-
lishing a special deadline for " filing any new contentions based on new
information contained in SER and EIA within 47 days of SER and EIA
issuance." Special Prehearing Conference, Order 11 NRC 134. It is clear
from the wording of the deadline, pursuant to which the present filing was
made, that the only new contentions being invited were those based on the
SER and EI A, documents that has not previously been available. We note
that this interpretation is consistent with 10 CFR 92.714(a)(1)(i-v).

|
We conclude that there was not broad-brush invitation to file late

contentions in this proceeding.
-

| .a.
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III. GOOD CAUSE FOR LATE FILING

Commission regulations provide criteria for late filing In its Reply,__

Christa-Maria attempted to show that its September 4 filing met these
criteria for late filing. However, it made no showing that it was necessary
for it to wait until October 9,1981 to file the basis for these contentions.

We have generally been somewhat congratulatory in tone concerning the,
- usefulness of intervenors' participation in this proceeding. See LBP-82-8,

15 NRC 336-337. However, intervenors' September 4 filing of additional
contentions was lacking in quality. There were no citations to specific

j documents except for general citations to the application. There was little
effort to describe in detail the specific items of concern to intervenors.I

Indeed, the contentions filed at this late point in the proceedings were
generally less specific than those filed by Christa-Maria at the outset of
the proceedings. Contentions of Christa-Maria, October 30,1979.

Hence, we reach the conclusion that intervenors failed to nrovide a basis
for the contentions it filed on September 4 and that goo, cause for late
filing of the bases for these contentions has not been shown. A consequence
of intervenors' omission of the bases for its contentions is that applicant
and staff both filed extensive responsive pleadings arguing that basis was
lacking. These pleadings would be entirely wasted and irrelevant were we

| to accept the addition of bases by intervenors at a subsequent juncture. We
I cannot accept that consequence of intervenors' unexplained tardiness. We

rule that there was no showing of good cause for the late filing of the
bases for the contentions.

IV. BASIS FOR ADDITIONAL CONTENTIONS

Even though there has been no showing of good cause for late filing, we
are hesitant to reject any contention supported by sufficient basis to
demonstrate that the public health and safety or the environment would be
endangered. In such a case, we wo"ld be obligated to exercise our author-
ity to declare such an issue part of the proceeding, perhaps by analogy to
the sua sponte authority provided for in operating licensing cases.

Consequently, we have reviewed Christa-Maria's contentions to deter-
mine whether any serious safety issues have been included in its filings,|

and we have determined that no serious new issues have been raised by it.
Some of the issues Christa-Maria mentions are important; but we find tha;'

each of those important issues already is a part of the proceeding as the
result of our earlier decision in this care. LBP-82-8,15 NRC 299 (1982).
In the course of this review, we also have found that the contentions that
have not already been admitted under LBP-82-8 are without basis and

f should be excluded from consideration on that independent ground.

( In addition, we consider that LBP-82-8 is determinative concerning the
|
|
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O
admissibility of several of the additional contentions. In some instances, it

. . . . _ . . ,

ruled that intervenors had failed to show the existence of a genuine issue
of fact. Since those issues of fact already were relevant to admitted

~ ~

contentions, failure to show the existence of a genuine issue of fact
precludes admission of a new contention which depends on the same
genuine issue of fact. In other instances, the Board admitted issues into the
proceeding that permit intervenors to litigate some of the most important
points they sought to raised in their late contentions.

We find the following portions of LBP-82-8 to relate to the additional
contentions:

t LBP 82 8, id. at 312-315 rules that there is a lack of a genuine issue
concerning an increased hazard of radioactive effluents from the expansion
of the fuel pool. Hence, there is no genuine issue concerning lodine-129
and Krypton 85, as asserted in additional contention 1.

t Id. at 322 admits for litigation a broad issue concerning the adequacy
of hiring, training and supervision and health physics safeguards during
installation of new fuel racks. This would permit intervenors to challenge
applicant's health physics plans if they do not deal adequately with
problems created by radioactive crud, thus covering the concern raised in
contention 4.

t Id. at 331-332 permits litigation of a cask drop incident, thus
permitting intervenors to raise some of the issues covered by their conten-
tions 6 and 7. Whether or not intervenors may argue for a pool cover
depends on their first establishing the credibility of an accident which
might require such a solution. Then intervenors will need to show the
credibility of their preferred solution. We note that intervenor's reply, at
10. does not show any reason for believing that a pool cover is feasible or
would be helpful in the event of a cask drop or that such a cover would
not create additional safety problems of its own.

t Id. at 332-333 admitted a K,y contention. Under this contention, if
intervenors should show a danger of criticality during the removal and
installation of racks, they will be able to litigate additional contention 8,
concerning boration of the pool during removal and installation. Under the
admitted contention, proof concerning the effect of rack deformations such
as are suggested under contention 14 would be admissible providing that
intervenor shows the event is credible and would affect K,n.

t Id. at 309 310, 311-312 admits a contention relating to a
zircaloy/ steam reaction, thus admitting a portion of new contention 12.
However, id. at 308 finds that there is no genuine issue relating a
TMI-accident because there was no showing that expansion of the fuel

,m.
' pool would exacerbate such an accident. Since intervenors could have

shown a connection between a meltdown and expansion of the fuel pool as
part of its TMI-contention it cannot introduce this issue as an additional

.m contention in contention 12.
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We also note that several of the additional contentions are basically not
factual contentions but are legal argument. If we can be persuaded that

1- - these legal arguments are correct and that there is a requirement for
preparation of an environmental impact statement or the assessment of
environmental alternatives then we will act accordingly.

Additionally, we find that most of the factual contentions have not
specified their basis with sufficient particularity, for the reasons shown in%.
Table 1.

There are two common deficiencies which bear discussion. In some
instances, intervenors have expressed dissatisfaction with the completeness
of the SER. However, that is not enough to raise a safety issue in this
proceeding. Intervenors must show that there is a serious safety or envi-
ronmental deficiency in the application, not in the staff's work. Only in an
egregious case, where the staffs work appears to have been so deficient as
to deprive the public of the protection the staff generally affords to public
health and safety, would it be appropriate to defer a licensing decision
because the staff work is inadequate. Generally, minor deficiencies in the
SER must be shown to be safety problems in the application or they will
not be admitted as contentions in a licensing proceeding.

The other common deficiency is that intervenors have in several in-
stances cited another proceeding without showing why that proceeding is
relevant or even indicating a knowledge of how the two proceedings differ.
Such a use of precedent is not an adequate m;thod of establishing basis
for a contention.

TABLE 1

Contention Reason it Lacks Basis

i No basis for rejecting staffs finding in the cited portion of the
EIA that there would not be significant additional emissions of
lodine-129 and krypton-85.

2 No reason to believe that fuel elements need to be encapsulated.
No reason to believe that there is a relationship between staff
findings on p. 8 of the EIA and this contention.

3 No reason to believe the containment should be isolated during
fuel transfer operations. Cited EIA sections and the cited case do
not support this notion. No reason to believe that there is faulty
isolation equipment or that expansion of the fuel pool calls for

1 new fuel transfer procedures.-

(CONTINUED)
'

-
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Contention Reason it Lacks Basis
.;

4 Basis is not at issue. The issues that are raised may be discussed
under Christa-Maria Contention 2.

No reason to believe that the spent fuel storage racks will oc cutw- 5
up and shipped. EIA 95.3.3 and licensee's answers to interrenors'
interrogatories indicate that the racks will not be cut up.

6 Basis is not at issue. The issues may be discussed under O'Neill |
|| C., as revised, and under O'Neill 11 E. 3, to the extent that

I
realistic rack deformations can be shown.

7 No reason for believing a pool cover would be helpful or feasible
as a response to possible cask drop accidents.

8 No reason to believe that boration is necessary or that racks
I

containing fuel can be overturned, spilled or damaged.

10 No reason to believe that local meteorology or turbine characteris-
ties may credibly lead to the generation of such missiles or that
the expansion of the fuel pool would substantially add to the risk
of such missiles.

12 No indication of how a steam explosion or meltdown would occur
or would disperse the contents of the fuel pool

13 No basis for believing that alternative sources of power are not
available or reliable or that an expected outage would be of ;

sufficient duration to affect the pool.

14 No reason to believe a criticality excursion would occur unless
boration is used. Also no basis for believing that the accident
mechanisms are credible.

15 Withdrawn. ,

16 No reason to believe any radioactivity will leak.

(CONTINUED)

w
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Contention Reason it Lacks Basis

--

17 No reason to believe that Big Rock Point is not seismically
qualified or that whether it is seismically qualified is related to
the fuel pool expansion. No reason to believe an earthquake :
would lead to a meltdown in the fuel pool or that the pool would
somehow contribute to a meltdown in the reactor. !

-

18 No reason to believe a rad-waste facility related to the fuel pool
|

expansion is proposed or planned or would cause any problems.

ORDER
e

For all the foregoing reasons and based on consideration of the entire
record in this matter, it is this 19th day of March,198'
ORDERED '

None of the Additional Contentions of Intervenors Christa-Maria,
Jim Mills and Joanne Bier, as filed on September 4,1981, shall be !

admitted as issues in this proceeding. However, the Board defers
its decision on the need for an Environmental Impact Statement j
and for the assessment of alternatives, pending receipt of briefs on
these issues.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Peter B. Bloch, Chairman
| ADMINISTRATIVE JUDGE

i

Oscar H. Paris
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE

Bethesda, Maryland
l

|
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION j

ATOMIC SAFETY AND LICENSING BOARD~~'

i

Before Administrative Judges:
! -

Ivan W. Smith, Chairman ,

Dr. Walter H. Jordan
Dr. Linda W. Little

in the Matter of Docket No. 50-289
(Restart)

i
t

METROPOLITAN EDISON |

COMPANY
(Three Mlle Island Nuclear

Station, Unit No.1) March 23,1982

Pursuant to licensee's motion, the Licensing Board clarifies a provision
of its Partial Initial Decision of December 14, 1981, relating to the [
separation of Three Mile Island Units I and 2.

MEMORANDUM AND ORDER |
|

In the Partial Initial Decision of December 14,1981 (LBP-8159,14 !
'

NRC 1211) the Board imposed a condition relating to the separation of
TMI Units 1 and 2:

During any Unit 2 fuel movements Licensee will suspend work
in the Unit I area of the fuel handling building and whenever
Unit I fuel movements are in progress the engineered safety j

feature filtration system for Unit I will be in operation. t

PID t 1326(a).
The condition was imposed as practical (but not literal) compliance with ;

short-term item 4 of the August 9,1979 Notice of llearing relating to the ;

separation of the fuel handling areas of Units 1 and 2.10 NRC at 145:
! PID t1261.

On March 12,1982 the Licensee filed its motion for clarification, or in r

the alternative, reconsideration of the Board's ruling with respect to the~~

fuel-handling building engineered safety feature (ESF) filtration system.
~
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Because the evidence indicated that there would be no fuel handling in

;
~

the TMI l fuel handling area until the first refueling outage after restart,
we approved delayed operability of the ESF E!! ration until then. PID 1

! 1266. Licensee reports now that the Unit I steam generators recently have
been cbserved to be subject to some chemical attack, a circumstance which
has received wide public attention. Concerned that the same situation mayo

prevail within the reactor vessel, Licensee intends to remove the vessel-

| head for inspection. Further examination might indicate the need to defuel
the core and possibly to transfer the fuel to the spent-fuel pool for
temporary storage. The present schedule is to remove the reactor head on

i April 2. No schedule has been set for any fuel removal. The filtration
I system has not been, and cannot be installed by April 2, or, apparently, in

time for any possible fuel removal during the forthcoming inspection.
The first portion of Licensee's March 12 motion is a request that the

Board clarify that it did not intend to require operation of the ESF
filtration system during fuel movement prior to restart. Licensee correctly
observes that the condition taken literally would prohibit fuel movement at
any time - before or after restart - without the filtration system in
operation.

The second portion of the motion requests modifications of the condition
esen as to its application after restart.

The Board discussed this motion with the parties present at the public
preliminary hearing on another matter on March 18, 1982. Intervenors
Sholly and Union of Concerned Scientists do not intend to answer the
motion. The NRC Staff orally supported the motion insofar as it relates to
pre-restart fuel movement, but will answer in writing in the normal course
with respect to the other modifications requested by Licensee. The Com-
monwealth of Pennsylvania, which originally requested the filtration con-
dition, has no objection to any aspect of Licensee's motion. No other party
has previously demonstrated an interest in this aspect of the proceeding.
We are therefore ruling on the pre-restart aspect of the motion before the
expiration of the normal time afforded parties to answer motions.

The motion as it relates to pre-restart fuel handling is granted on two
bases. First, the Board was not granted jurisdiction in the August 9,1979
Notice of 11 earing to control the Licensee's activities attendant to pre-
restart cold shutdown.10 NRC 141. Second, jurisdiction aside, imposing
the ESF filter system requirement prior to restart would result in a
consequence not anticipated at the hearing or intended by the Board's
order. Licensee points out, and the Staff agrees, that the fuel now in the

| Unit I core has passed through a decay time of more than three years;
l thus movement of the fuel without an operable ESF filter system would

. .%

-
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not present a safety problem.' Moreover, neither, the Board nor any party ,

'

anticipated the current need for pre-restart fuel movement. Therefore the
, __.

relief requested by Licensee with respect to pre-restart fuel movement is
correctly stated to be a clarification, not a reconsideration, of the con- r

dition. The condition is therefore clarified according to this order. We will !

^ 7 ~~ later address the balance of the motion. [
f

FOR THE ATOMIC SAFETY AND
LICENSING BOARD ;

;

Ivan W. Smith, Chairman i

iADMINISTRATIVE L AW JUDGE
Bethesda, Maryland

l March 23,1982

i
.

\'
,

,

,

h

|

i
i

I

t

!
!

i

l
,

!

l

.; "w.
'

I* See affidasit attached to Licensee's motion. The Stafh position was stated by counsel at Tr.
|27.o20-022
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UNITED STATES OF AMERICA i~M
NUCLEAR REGULATORY COMMISSION |

|
"

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:h

Peter B. Bloch, Chairman
Michael A. Duggan |

Robert M. Lazo

in the Matter of Docket No. 50-389A

!
FLORIDA POWER & LIGHT i
COMPANY

(St. Lucie Plant, Unit No. 2) March 24,1982
|

In light of a comprehensive settlement agreement among the parties, the
,

Licensing Board grants the joint motion of applicant and intervenors to
!

dismiss the proceeding.

i

ANTITRUST PROCEEDING: JURISDICTION OF LICENSING
BOARD

Once the Attorney General of the United States has withdrawn from i
the proceeding and permission has been granted to the remaining :
intervenors to withdraw, the Board no longer has jurisdiction to entertain '

an antitrust proceeding under the provisions of the Atomic Energy Act.

APPEARANCES !

J.A. Bouknight, Esq. and Herbert Dym, Esq. for Florida Power &
|Light Company. '

Robert A. Jablon, Esq., Alan J. Roth, Esq., Daniel Guttman, Esq. [and Marta Manildi for Florida Cities, intervenors.

I Ann Hodgdon, Esq. and Benjamin Vogler, Esq. for the Nuclear
Regulatory Commission Staff.

!
|

Lynn Bregman, Esq. for Parsons & Whittemore, Inc., et al..
" ''"'

amicus curiae.
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O
MEMORANDUM AND ORDER

~ ~ (Concerning Motions to Dismiss, Terminate and Vacate)

Florida Power & Light Company (FPL) has entered into a comprehen-'

sive settlement agreement with Lake Worth Utilities Authority, the Utifi-
t es Commission of the City of New Smyrna Beach, the Sebring Utilitiesi~

Commission, and the Cities of'Alachua, Bartow, Fort Meade, Homestead,
Key West, Kissimmee, Leesburg, Mount Dora, NewWrry, St. Cloud,
Starke, Tallahassee and Vero Beach, Florida, and the Florida Municipal
Utilities Association (Cities). Pursuant to that agreement, on March 10,
1982, FPL and Cities filed a Joint Motion to Withdraw Interventions,
Dismiss and Terminate Proceedings, and Vacate Memorandum and Order.'

On the same day, Cities also filed a Withdrawal of Request for Hearing.
These motions are opposed by Parsons & .Whittemore, Inc. and Re-

sources Recovery (Dade County), Inc. (collectively RRD) as amicus curiae
(letter of March 15, 1982), a status to which RRD was admitted by
Board orde, affirmed in a footnote of an appeals board decision.
LB-81-19,14 NRC 87, 96 (1981); compare LBP-81-28,14 NRC 333,346
(1981) (invitation withdrawn); but see ALAB-665, 15 NRC 22,35
(footnote 19, paragraph 2)(RRD has been granted amicus status).

I. DISMISSAL

FPL and Cities argue that their Settlement Agreement should be ac-
cepted as a basis for dismissing this case. They state, correctly, that an
antitrust proceeding is not required by statute and occurs only if a party
has intervened or the Attorney General of the United States advises that a
proceeding is required, under Section 10$c(5) of the Atomic Energy Act.
Consequently, an antitrust proceeding is in the nature of an operating
license proceeding and it ordinarily is appropriate to terminate such a '

proceeding when all admitted intervenors have withdrawn. In the Matter
of Georgia Power Company (Edwin I. Hatch Nuclear Power Plant, Unit
No. 2), LBP 74-52, 8 AEC 107 (1974); see also In the Matter of,

| Baltimore Gas & Electric Co. (Calvert Cliffs Nuclear Plant, Units I & 21
| LBP-73-15,6 AEC 375,377 (1973). 3

In its letter as amicus RRD does not oppose the argument presented to
'

! us tS>ut the nature of our jurisdiction, and that unopposed argument
'

|
appears to us to be correct. We therefore conclude that our jurisdiction
depends on the presence in the proceeding of either the Attorney General'

of the United States or of an intervencr. Since RRD has been denied|

status as an intervenor and since the Attorney General withdrew pursuant
'

ww

e

640
t

_ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ __



to a prior settlement agreemer,t (see our Memorandum and Order, April
24,1981, unpublished), there seem to be no parties before us and we seem

~

to lack jurisdiction. (See Section II of this decision, formally dismissing- -

two parties that are not part of the settlement agreement but that sought
to withdraw from this case earlier.)

Despite our apparent lack of jurisdiction, we have reviewed the settle-
s. ment documents to see whether there is any lack of fairness. See 10 CFR

^

$2.759 (encouraging fair and reasonable settlements). A reason we under-
took that review was that the Atomic Energy Act anticipates that we will
apply the purposes of the antitrust !aws,'and courts acting pursuant to
those laws have jurisdiction to approve or disapprove proposed settlement
agreements onder the Tucney Act (the Antitrust Procedures and Penaltiesi

Act of I974). See U.S. v. struerican Telephone and Telegraph Co., et al.,
U.S. District Court, District of Columbia, Case No. 74-1698 (D.D.C.)
1982-1 Trade Cases T64,465 (January 12,1982) at 72,610-611. However,
that act has only suggestive authority here, and our review of the settle-
ment agreement failed to disclose any egregious unfairness; hence, we have
decided not to pursue further, on our own motion, the question of whether
the proposed settlement is in the public interest. Compare Clayton Act,15
U.S.C. $5.(b). In this case, consideration by us of whether the settlement
is in the public interest seerns particularly unnecessary both because there
was an cariier settlement approved in this case after notice of the agree-
ment was given to the pubP and because the settlement before us also is *

before a federal district .ich will approve or disapprove of the
settlement pursuant to 1 .. which differ little from those we would
apply. (Were the court to reject the settlement, we might then need to
reconsider our decision to dismiss the proceeding.)

We are not impressed by RRD's argument that our prior decisions
provide it with a right to contest the remedies to be made available in this
case and that our own decisions therefore stand in the way of accepting
this settlement. First, we note that the Appeal Board affirmed our finding

i that RRD has failed to show that its complaint has a nexus to this
|

proceeding. ALAB-665,15 NRC 32-33 (1982). The principal deficiency in
its case is that it failed to show that the activities for which a license is
sought would " play an active role in creating or maintaining the anticom-
petitive situation." Id. at 32.

We reject RRD's complaint that "the Board's grant to Parsons &
Whittemore of status to participate at the remedial stage of the proceed-

, ings as amicus curiae could have served no useful purpose." First, our
grant of amicus status gave RRD the opportunity to demonstrate that we

I should not accept the settlement placed before us in this case. Second, the
| & grant of amicus status anticipated a continuing contest over the appro-

' priate relief to be granted in this case; and amicus status would under

f.'
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those circumstances have provid:d an opportunity.for RRD to attempt to- .; . .

affect the Board's decision to its advantage. That RRD has been unable to'

use its amicus status to advance its underlying interests does not dem-
onstrate that the initial grant "could have served no useful purpose."

_ _ _

For these reasons, the motion to dismiss is granted.

!!, EARLIER MOTIONS TO WITilDRAW

tic Orlando Utilities Commission moved to withdraw from this pro-
ceeding en June 23,19f0 and the Gainesvitic Utilities Department moved
to ethdraw on August 4,1981. Since there are no reasons to refuse these y

motions. they are granted.

III. MOTION TO VACATE

FPL and Cities have requested that our Memorandum and Order
'

Concerning Florida Cities' Motion for Summary Disposition on the Merits,
dated December 11,1981 (LBP-81-58,14 NRC 1167) should be vacated.
They ugue by analogy to established federal practice that when an appeal
bemmes moot it is appropriate to vacate the trial court's decision. United
Stares v. Munsingwear, 340 U.S. 36, 39 (1950).

We accept this argument as valid. Moreover, our decision of Decem5cr
11, 1981, was tentative, being left open by us for further objection by the
parties. Given the prrlimina'y nature of that opinion and the agreement of
the parties not to contest it, that opinion ought to be vacated. It is our
duty to adjudicate disputes and not to stand in the way of settlemer2ts by
refusing a reasonable request to vacate our order.

ORDER

For all the foregoing reasons and based on consideratim of the entire
record in this matter, it is this 24th day of March,1982.
ORDERED
(1) The motions to withdraw from this proceeding filed on June 20,

1980, by the Orlando Utilities Commission and on August 4,1981, by the ,

Gainesville Utilities Department, are granted. i

i
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(2) Our Memorandum and Order cf December 11,1981, (LBP-81 58)
; is vacated.
' '

(3) This proceeding is dismissed.
;

i

FOR THE ATOMIC SAFETY AND
- LICENSING BOARD
._

Peter B. Bloch, Chairman
l ADMINISTRATIVE JUDGE
l ,

!
Michael A. Duggan !

ADMINISTRATIVE JUDGE 1
,

Robert M Lazo l

ADMINISTRATIVE JUDGE
Bethesda, Maryland
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UNITED STATES OF AMERICA f
NUCLEAR REGULATORY COMMISSION

"E ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
.

!

Charles Bochhoefer, Chairman
Dr. James C. Lamb
Mr. Ernest E. Hill

'

in the Matter of Docket Nos. STN 5D-498 OL
STN 50-499 OL

HOUSTON LIGHTING AND POWER ,

COMPANY, of al.
(South Texes Project, Units 1

'

l and 2) March 26,1982

The Licensing Board denies intervenors' request for disclosure by sworn
affidavit of the substance of any and all ex parte communications alleged
to have occurred as a result of NRC Commissioners' visits to the site of
the South Texas facility.

RULES OF PRACTICE: EX PARTE C051NIUNICATIONS

Imervenors' request for identification of all persons involved in
arranging the visits of NRC Commissioners to the site of the South Texas
facility, and for sworn affidavits from each such person, was essentially a
request for discovery. As such, it was required to be relevant to some
contention or question before the Licensing Board. Because intervenors had
not demonstrated that any ex parte contacts actually took place and had
alleged no ex parte contacts by the Licensing Board itself, the request was
not relevant to the proceedipg before the doard and would be denied. i

MEMORANDUM AND ORDER
Denying CEU Motion To Require Full Disclosure and independently i

Prepared Affidavits) |
y

!

On March 1,1982, Citizens for Equitable Utilities (CEU), an inter- !
venor in this operating-license proceeding, filed a motion seeking relief as ae

-. a
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result of certain alleged ex parte contacts which are said to have resulted
from visits to the site of the South Texas facility undertaken (on separate
occasions) by Commissioners Gilinsky and Roberts. CEU claims that it--

was not notified of Commissioner Gilinsky's visit and, although it was
advised on very short notice of Commissioner Roberts' visit and was invited
to participate, Commissioner Roberts was delayed and did not begin his

h visit until several hours after the stated time for the visit, resulting in a
missed connection between Commissioner Roberts and CEU's representa-
tive.

CEU opines that flL&P, the Staff, and the Commissioners "apparently
engaged in extensive ex parte communications", in violation of 10 CFR
92.780. As " interim remedies", it asks us to require llL&P and the NRC
Staff to identify persons involved in arranging the visits and in the visits
themselves, all contacts between such persons, and the substance of any
communications. CEU seeks separate sworn affidavits from each such
person, prepared independently and without review by any other person.
CEU also has written Commissioners Gilinsky and Roberts seeking other
relief as a result of the site visits in question.

Citizens Concerned About Nuclear Power (CCANP), another inter-
venor, supports CEU's motion, adding that it too had " totally inadequate"
notice of Commissioner Roberts' visit. CCANP additionally has written
Commissioner Roberts seeking further relief.

The Applicants and NRC Staff oppose the motion before us. Each of
them takes the pesition that we have no jurisdiction to grant the relief
requested or, in any event, that the relief requested is not appropriate for
the conduct in question or consistent with NRC regulations. The Staff
additionally stresses that CEU has made no showing that anyone engaged
in ex parte communications, pointing out that Commissioners have duties
other than adjudicatory with respect to any given facility.

We agree with the Applicants and Staff that CEU's motion must be
denied, but on somewhat different grounds.' What is being sought is
essentially a form of discovery. This type of relief is inconsistent with the
self policing remedy provided by NRC Rules for ex parte contacts.10
CFR 92.780.2 But even on its own terms, the requirements for discovery

8 The jurisinctional issue raised by the Applicants and Staff presents a close question upon
which we decline to rule. We note that there may wc!! be a difference between our authority
to esplore the conduct of Commissioners (which is discussed by the Applicants and Staff)
and our authority to inquire into the conduct, including associations with other persons. of
various parties before us. In any event, we have jurisdiction to take the action which we take

,
by this Memorandum and Order. Cf. Dule Power Co. (Perkins Nucicar Station. Units 1-3).

l ALAB 591.11 NRC 741 (1980).
2 in that connection, me hase been served with a note from Commissioner Gilinsky to all

N p.irties to this proceeding, dated March 23.1982. concerning his December,1981 site visit.

1
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have not been met. Discovery must be relevau to some contention or

-- ~ ' ' question before us.10 CFR $2.740(b)(1); cf.10 CFR 62.720(a). CEU has
not demonstrated either that any ex parte contacts took place or, assuming|

they did, how such contacts by certain Commissioners could have a '

bearing on any determination which we are called upon to make in any of
the phases of this proceeding. No ex parte contacts by this Board areh-

'

alleged. Any determinations we inake in this proceeding will be our own, ,

based on the record before us, and will be unaffected by any activities
engaged in by individual Commissioners.

For the above reasons, it is, this 26th day of March,1982,
ORDERED ,

That CEU's Motion To Require Full Disclosure And independently
'

Prepared Affidavits is denied.

FOR THE ATOMIC SAFETY AND
LICENSING ROARD

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE

i
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UNITED STATES OF AMERICA
- NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
"

- Before Administrative Judges:

Louis J. Carter, Chairman
Frederick J. Shon
Dr. Oscar H. Paris

in the Matter of Docket Nos. 50 247 SP
50-286 SP

CONSOLIDATED EDISON
COMPANY OF NEW YORK

(Indian Point, Unit 2)

POWER AUTHORITY OF THE
STATE OF NEW YORK

(Indian Point, Unit 3) March 29,1982

The Licensing Board denies licensees' motion in the alternative for a
stay of the Commission's orders governing the proceeding, for dismissal of
the proceeding, or for certification of issues to the Commission.

LICENSING BOARDS: JURISDICTION

Licensing Boards exercise only those powers which the Commission has
given them. Where the Commission's only direction to the Licensing Board
in this proceeding was to formulate recommendations on the questions
posed in the Commission's order, the Commission did not delegate to the
Board the power to issue a stay.

LICENSING BOARDS: AUTIIORITY

Where virtually the same arguments as those contained in licensees'
motion had previously been presented to, and rejected by the Commission,

, . a Licensing Board decision reversing the prior decision of the Commission

* '
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O
would make a mockery of the Board's obligation to follow Commission
precedent.

RULES OF PRACTICE: CERTIFICATION OF ISSUES TO TIIE
-P COMMISSION

The Licensing Board's power to certify issues to the Commission is
discretionary and is to be exercised sparingly. Where licensees' motion to
certify presented no novel questions of policy, law or procedure, and no
other compelling reasons for certification, the motion would be denied.

MEMORANDUM AND ORDER
(Ruling on Licensees' Motion for Stay of Commission's Orders of

January 8,1981 and September 18, 1981)

On November 25, 1981, Consolidated Edison Company of New York
inc. and the Power Authority of the State of New York, Licensees of
Indian Point Units 2 and 3 respectively, (hereinafter Licensees) filed
" Licensees' Motion For a Stay Of Commission's Orders Of January 8,
1981 And September 18, 1981 Or For Dismissal Of This Proceeding Or,
in the Alternative, For Certification To The Commission.'" Responses to
that motion were filed by Robert Abrams Attorney General of the State
of New York, the Union of Concerned Scientists (UCS) and New York
Public Interest Research Group (NYPIRG), and the NRC Staff.

We hold that the motion is denied and that the issue is not certified to
the Commission.

I

Movants argue that commencement of an adjudicatory proceeding prior
to completion of ongoing proceedings to establish generic standards con-
stitutes a denial to Licensees of procedural due process. In support of this,
Licensees argue:

(1) that Congress in the NRC Appropriation Act of 1980 directed the
NRC to proceed with the establishment of a comprehensive plan to set
standards for the evaluation of the safety of all operating nuclear plants;

_' Licensee also filed a memorandura of Law in support of their motion. The latter contained 5
pages, the former 61 pages. Had this been an application for a stay after a decision of this,,

Board it would have been limited to ten (10) pages exclusise of affidavits,10 CFR 12.788(b).
" Praised be he who can state a cause in clear, simple manner, and then stop." Belt J.,
Jungewirth v. Jungewirth,115 Or. 668. 672 (1925).

Y
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.

9 (2) that agencies should use their rulemaking powers in lieu of adju-
dication:

' (3) that Licensees have been given no notice of what new level of
safety will be acceptable for Indian Point or " fair notice of warning" of

-^ what is acceptable so they may act accordingly; and
(4) that the proposed proceeding " permits and encourages an arbitrary

-- ; and discriminatory enforcement of the law".
The Attorney General and Staff correctly assert that many of these

arguments were raised with the Commission in 1979 and reasserted again
in 1980 but to no avail, all having been rejected by the Commission.'

il

Staff and the Attorney General argue that the Board does not have the |
power to order a stay of the Commission's orders or a dismissal of this
proceeding where to do so would fly in the face of the clear intent of the
Commission. This position is likewise advanced by Staff and UCS arguing
further that " licensing boards are delegates of the Commission and ex-
crcise only those powers which the Commission has given them" citing
Public Service Co. of Indiana Inc. (Marble Hill Nuclear Generating
Station, Units I and 2), ALAB-316, 3 NRC 167,170 (1976), Northern
Indiana Public Service Co. (Bailly Generating Station Nuclear 1), ALAB-
249, 8 AEC 980, 987 (1974). Houston Light and Power (South Texas
Units I and 2), ALAB-381, 5 NRC 582 (1977). Thus, the entire case
cannot be disposed of by the Board when it has been instructed not to
make an initial decision, but instead to formulate recommendations to the
Commission.

We have canvassed the cases cited and agree that their holdings are
controlling. See also Carolina rM L Co. (Shearon Harris Nuclear Power
Plant. Units 1-4), ALAB-526,9 NRC 122,124 (1979); Portland General
Electric Co. (Trojan Nuclear Plant), ALAB-534,9 NRC 287,289-90 at n.
6 (1979).

Staff believes that the Commission's order is clear: that the only
direction this Board was given was to formulate recommendations on the
questions posed in its order of September 18,1981, CLI-81-1, as revised,
at 5 n. 4 and 8.

2 ConsolidatrJ Edison Company of New 1'ork (Indian Point. Unit 2) and Power Authority of
the Starr c/ Arw 1'ork (Indian Point Unit 3) CLI-81-1.13 NRC I (1981); CLI.81-23.14~

*
NRC 610 (1981).

a
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We hold that the Commission did not delegate to this Board the power..c.

to issue a stay.'*
,

Staff also asserts that the Commission alone is the proper forum for a
request for a stay, citing 10 CFR 62.788(f)* and statements of consider-
ation to Part 2 entitled " Commission Review of Appeal Board Decisions
and Procedure for Requests for Stays", 42 Fed. Reg. 22128 (May 2,
1977). Staff argues that the issue of a stay must be presented to the
" deciding body", viz., the Commission which initiated this proceeding. In
this case, the proper forum for this application is the Commission.

It is absurd to suggest that a Board could reverse a prior decision of the
Commission made in the same case on virtually the same motion. Such a
result would make a mockery of the Board's obligation to follow Commis-
sion precedent. See Virginia Electric and Power Company, (North Anna
Nuclear Power Station, Units 1 and 2), ALAB-584,11 NRC 451, 465
(1980).

ill

On the question of our power to certify this issue to the Commission we
find that though we have the power to do so,10 CFR 92.718(i), we shall
not. The power is discretionary and is to be exercised sparingly. Though
Part 2 rules do not specifically articulate any standard for Licensing
Boards, Appendix A, Part V(f)(4) restates the standard applicable to the
Appeal Board in 92.785(d). The Statement of Policy provides that a
Licensing Board may in its discretion certify to the Commission for its
determination " major or novel questions of policy law or procedure." We
find none present here.

Nor does there appear to be any compelling reason' in this case for
certification. In fact, as Staff asserts there exists a compelling interest for
this Board to proceed with the development of the record to enable it to
meet the September 18,1982 date for this Board's recommendations.

A Licensing Board has the power, in the first instance. to rule on the scope of its3

juriwhetion. see Kansas Gas and Electric Co.. (Wolf Creek Nuclear Generation Station. Unit
1). ALAB.321. 3 NRC 293. 298 (1976). affd CLl 77-l. 5 NRC 1 (1977).
* 10 C FR 12.788(f) provides:

(f) An application to the Commission for a stay of a decision or action by an Atomic
Safety and Licensing Appeal Board will be denied if a stay was not, but could have
been, sought before the Appeal Board. An apphcation for a stay of a decision or

! acuon of a presiding officer may be filed before either the Atomic Safety and
P" Licensing Appeal Board or the presiding officer, but not both at the same time.

* See Vermmt Yankee Nuclear Power Corporation. (Vermont Yankee Nuclear Power
St.itiont 7 AEC 982. 984 (1974).

*
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IV

We have considered all other arguments of the Licensees and find they~ - -

are without merit.
It is, this 29th day of March,1982
ORDERED
That Licensees' Motion for a Stay of Commission's Orders of January--

8,1981 and September 18,1981 or For Dismissal of this Proceeding or,in
the Alternative for Certification to the Commission is denied.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Oscar H. Paris
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE

Louis J. Carter, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland

-m
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD~ ~ ~ ~ -

Before Administrative Judges:

Louis J. Carter, Chairman
Ernest H. Hill

Dr. David R. Schink

in the Matter of Docket No. 30-6931

ARMED FORCES RADIOBIOLOGY
RESEARCH INSTITUTE

March 31,1982(Cobalt-60 Storage Facility)
|

The Licensing Board rules that notions of elementary fairness require
consideration of an untimely petition to intervene and request fcr hearing
where the late filing may have resulted from petitioner's reliance on NRC
Staff representations, but denies the petition for lack of standing.

BY-PRODUCT MATERIALS LICENSES: RULES APPLICABLE TO

Pursuant to 10 CFR 30.34, by-product materials licenses are subject to
the provisions of the Atomic Energy Act of 1954, as amended, as well as

I

'

to all valid rules, regulations and orders of the Commission.
,

BY PRODUCTS MATERIAL LICENSE: RULES APPLFCABLE TO
,

'

.

By its terms, $2.700 of the Commission's Rules of Practice does not
contemplate that the provisions of 92.714 relating to the timeliness of
intervention petitions should apply to materials licenses issued pursuant to '

( 10 CFR 2.7103 and 10 CFR, Part 30, unless the Commission orders that a
hearing be held or determines that an opportunity for a public hearing
should be afforded.~ "'We

_f,-
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O BY-PRODUCT MATERIALS LICENSE: RENEWALt REQUIREMENT
OF IIEARINGi-

Section 2.103 of the Commission's Rules of Practice provides that the
Director of Nuclear Reactor Regulation or the Director of Nuclear
Materials Safety and Safeguards may issue a license if it finds that the_m.
application complies with the requirements of the Atomic Energy Act and
the Commission's regulations, and restricts the right to a hearing to an
Applicant who has been notified of a denial of the application.
Consequently, the issuance of a by-product materials license renewal is not I

a proceeding under the Atomic Energy Act of 1954, as amended, $189(a), !
I42 USC 2239(a), and a hearing is not required before the license is

renewed.

RULES OF PRACTICE: UNTIMELY INTERVENTION PETITION

Where petitioner's counsel alleged that Commission Staff had
represented to her that no action would be taken on licensee's application
for renewal of its by-product materials license until completion of pending
reactor licensing proceedings to which petitioner was a party, and such
allegations were not denied by Staff, the action of Staff could be asserted
as an estoppel on the issue of the timeliness of petitioner's petition for
leave to intervene.

RULES OF PRACTICE: UNTIMELY INTERVENTION PETITION

Where petitioner relied to its detriment on Staff's representations,
notions of elementary fairness required that its petition to intervene be
considered even though it was filed after the issuance of the license
renewal to which it pertained.

RULES OF PRACTICE: STANDING

Although an organization may establish standing through its members,
it must allege a potential injury which is particularized to it and not one
which is shared in substantially equal measure by all of a large class of
citizens.

. . . . .
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RULES OF PRACTICE: STANDING ;

Since the Cobalt facility that was the subject of this pePion did not
have the potential for accidental release of fission products, tne proximity
nexus for establishment of standing in nuclear reactor proceedings was not

*~ applicable here. Since petitioner's only allegation of injury to its members
was proximity to the Cobalt facility, it failed to establish standing and its
petition was denied.

MEMORANDUM AND ORDER

(RESOLVING ISSUES RAISED BY PETITION FOR LEAVE TO
INTERVENE)

On July 28, 1981, the Director of Nuclear Material Safety and Safe-
guards granted the application of the Armed Forces Radiobiology Re-
search Institute (AFRRI), filed August 28, 1980, for renewal of its
By-Products Material License No. 19-08330-03 under 10 CFR Part 30.
The license (amendment 14), as renewed, allows for the storage of Cobalt-
60 in the AFRRI facility on the grounds of the National Naval Medical
Center in Bethesda, Maryland, until July 31,1986.

On August 31, 1981, the Citizens for Nuclear Reactor Safety, Inc.
(CNRS) filed a Petition for Leave to Intervene requesting a hearing on
this licensing action. CNRS is an intervenor in the ongoing proceeding for
the renewal of the operating license for the TRIGA reactor located at the
AFRRI facility in Bethesda. See Docket 50-170 OL. Just prior thereto, on
August 7,1981, CNRS' counsel wrote to the Commission's Secretary,
requesting that the Commission grant a hearing on the materials license
application and to consc'. Mate it with the operating license proceeding. The
Board considers that letter as having mergcd into the Petition for Leave to
Intervene.

By order dated October 8,1981, the Commission directed the Chairman
of the Atomic Safety and Licensing Board Panel (ASLBP) to designate a
board to review the CNRS' Intervention Petition, to determine whether the
hearing requirements of section 189(a) of the Atomic Energy Act of 1954,
as amended,42 U.S.C. $2239(a), and 10 CFR 62.714 of the Commission's
regulations have been met and, if so, to conduct an appropriate licensing
proceeding under Parts 2 and 30 of the Commission's rules. Pursuant to
this order, this Board was established by an Order of the Chairman and
Chief Administrative Judge of the ASLBP dated October 13,1981, to rule
on the aforementioned Intervention Petition. (46 fed. Reg. 51516)

Pursuant to said Order, this Board was directed to determine''

(1) whether the hearing requirements of section 189(a) of the Atomic

| mL. mi '
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e Energy Act 42 U.S.C. 32239(a), and 10 CFR $2.714 of the Commission's
regula: ions have been met;

..

.. ; (2) whether the petition must be denied because the instant proceed-
ing terminated when the license was renewed on July 28,1981; and

'

(3) whether the staff had timely notice of the petitiocer's interest in
obtaining a hearing in this case.

. nw :- Section 189(a), supra provides in pertinent part, that:
In any proceeding under this Act, for the granting, suspending,

revoking or amending of any license . . . the Commission shall
grant a hearing upon the request of any person whose interest may
be affected by the proceeding . .

Pursuant to 10 CFR $30.34, each license issued under Part 30 of the
Commission's regulations is made subject to the provisions of the Act, as
well as to all valid rules, regulations and orders of the Commission.

In Licensee's view, the first three words of section 189(a), "In any
proceeding", are crucial to the determination of whether petitioner may
intervene, as of right, Licensee contending that the issuance of its license
renewal terminated these proceedings, thus terminating any rights of
CNRS to intervene under that section. Under that interpretation, the
CNRS petition can, according to Licensee, only be considered as a request
to institute a proceeding during the term of a license, under the standards
set out in sections 186, " Revocation," and 187, " Modification of License,"
of the Act, $42 U.S.C. Il2236 and 2237, respectively, and 10 CFR
$$2.206 and 30.61. Licensee contends CNRS has not met the requirements
of either of these sections and is therefore not entitled to a hearing. We
agree that the requirements of sections 186 and 187 have not been met.'

CNRS does not address the question of the timeliness of its attempt to
intervene, either in its August 29,1981 petition, or in its August 7,1981
letter to Commission's Secretary. Counsel for CNRS stated in that letter,
that she had discussed the pendency of Licensee's Cobalt-60 storage license
renewal in a telephone conversation with one John Hickey of the NRC's
Materials Licensing Branch on February 4,1981, and had been told at
that time that Mr. Hickey had not yet assigned the review of that license
to anyone. Mr. Hickey is alleged to have stated his intention to delay
making any decision on the Cobalt-60 storage renewal until the completion I

of the AFRRI reactor licensing proceedings, since some of the issues being
litigated there also relate to the Cobalt storage license. These allegations

' In general. Section 186 involves revocation for material false statements or facts or
conditions that would warrant refusal of the original application. or failure to construct or

M . operate in accord with the terms of the permit or license. Section 187 permits amendment.
revision or a modification of the act or rules and regulations issued in accordance with the

. * terms of the act.

2
'
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concerning Mr. Hickey's representations are not denied by Staff nor does

_ ,

Staff argue that the petition is untimely.
Petitioner's counsel also stated in her August 7,1981 letter that she had*

learned, only the day before, that the NRC " plans to take first action on
the application to renew License No. 19-08330-03 before the reactor
proceedings were completed," and noted that "since notice of proposed"

actions on materials license application is not published in the Federal
Register, counsel cannot determine when and what the final decisions will
be."

Licensee responds by urging that this Board consider the letter as an
admission by CNRS that it had actual notice of the proceedings on the
renewal,ot' AFRRI's by-products material license not later than February
4,1981, and argues that no hearing should be granted where a would-be
intervenor had actual notice of the proceeding prior to the determination.
This rule is proposed to apply even if the failure to publish notices of
proposed actions in the Federal Register might otherwise be considered a
denial of procedural due process.

This Board is unaware of any NRC decision which has defined the time
frame within which petitions to intervene in domestic materials license
proceedings must be filed. Nor is this Board aware of any precedent which
has squarely addressed the issue of whether the Commission's failure to
provide notice of pending domestic materials licensing applications in the
Federal Register would constitute a violation of procedural due process,
such as to suggest that the untimeliness of an intervention petition in such
proceedings ought to be excused.'

The Commission's general rule as to timeliness of an intervention
petition is set forth in 10 CFR 92.714 (a)(1), which provides, in pertinent
part,

that [t]he petition and/or request [for leave to intervene] shall
be filed not later than the time specified in the notice of hearing,
or as provided by the Commission, the presiding officer of the
atomic safety and licensing board designated to rule on the peti-
tion and/or request, or as provided in 92.102 (d)(3) (relating to
hearings on antitrust matters).'

2 Because of their frequency, low individu.i impact, and the historical absence of controversy
regarding them, materials licenses have not been noticed in the Federal Register, see Edlow
laternational Company CLI.76-6, 3 NRC $63 at 579 nor does such appear to be required
under 10 CFR Part 2.
3 The subsection also sets forth factors which may be balanced in determining whether a

'"~ nontimely filing should be entertained. This rule, however, has been interpreted by the
Commission to " assume that procedures for convening a hearing have already been
commenced *

--

L



I

On the basis of the foregoing language, staff argues that this rule does not
govern the timeliness of an intervention petition in an action such as this,

- where the license was issued by the Director of Nuclear Material Safety

'

and Safeguards. See Edlow International Company (Agent for the Gov-
ernment of India on Application to Export Special Nuclear Material)
CLI-76-61,3 NRC 563,579 (1976).

Furthermore,10 CFR $2.700, which describes the scope of "Subpart 6 ---

Rules of General Applicability" of the Commission's regulations (of which
$2.714 is a part) states only that the provisions of this subpart are to
govern [certain] procedures in adjudications, via those initiated by the
issuance of an order to show cause, pursuant to 10 CFR $2.202; an order
directing a hearing relating to the imposition of civil penalties, pursuant to
10 CFR $2.205 (c); a notice of hearing, pursuant to 10 CFR 92.104; a
notice of proposed action, pursuant to 10 CFR 92.105 or a notice of
hearing on antitrust matters, pursuant to 10 CFR $2.102(d)(3). By its
very terms, then 10 CFR 92.700 does not contemplate that the provisions
of $2.714 relating to the timeliness of intervention petitions should apply to
materials licenses issued pursuant to $10 CFR $2.103* and Part 30, unless ;

the Commission orders that a hearing be held pursuant to 10 CFR $2.104,
having found that such a hearing would be in the public interest, or unless
the Commission, pursuant to 10 CFR $2.105 (a)(4), " determines that an
opportunity for a public hearing should be afforded."

Simply stated, it is the board's opinion that the issuance of the license
renewal is not a " proceeding" under the act and that under fl89(a) it
need not hold a hearing before the license is renewed. See People of the
State of //linois v. NRC 591 F.2d 12, (1979) holding that the Atomic
Energy Act gave Illinois no right to a hearing by the Commission of a
" Request to Institute a Proceedi:'g and Motion to Modify, Suspend or
Revoke Special Nuclear Material License" where no formal proceeding ;
had begun, for granting, suspending or revoking the license.' :

We think, however, that this case differs from the Illinois case since a
fair interpretation of the facts indicates that staff indicated to petitioner
that this material license would be consolidated with the ongoing proceed-
ing making the operating license. In Illinois the opposite occurred, there

* Section 2.103 which prescribes the action to be taken on applications for by. product
material heense simply provides that the Director of Nuclear Reactor Regulation or the
Director of Neclear Material Safety and Safeguards may issue a license if it found that the
application complies with the requirements of the Act and the regulations. The right to a
hearing under this section is limited to an applicant who has been notified of a denial of the
application.
8 While Sholly v. NRC, US App. D.C. 651 F.2d 780.11/19/80 cert. granted 5/26/81, would

e. appear to hold that a request for a hearing is sufficient under section 189(a) we believe that
ruling applies only with regard to significant changes in the operation of a nuclear facility

w and not to material licensing.

N
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complying with 10 CFR $2.206 (b) and Section 555 (e) of the APA, the
Director of Nuclear Material Safety and Safeguards advised the State of

,

Illinois that no proceeding would be instituted.
We hold also that the issue of timeliness is not determinative even

though the Petition for Leave to Intervene was filed after the issuance of
the license because justice and fair play require consideration of the,

petition. The representation of staff to intervenor's counsel has not been
denied. The . action of staff, we hold, is an estoppel that may be
asserted-even against the government. We think petitioners relied to their
detriment on staff's representations. To hold otherwise would violate our
notions of "clementary fairness" Moser v. United States 341 U.S. 41 at 47,
71 S.Ct 553,95 L. Ed 729 (1951); USA v. Lazy FC Ranch 481 F.2d 985
(l973). See also Wisconsin Public Service Corporation. Kewaunee Nuclear
Power Plant, LBP-78-24, 8 NRC 78 (1978) where our brethren held that
confusing and misleading letters from the staff to a prospective pro se
petitioner for intervention and the failure of the staff to respond in a
timely fashion to certain communications from such a petitioner, con-
stituted a strong showing of good cause for an untimely petition.

Thus, under the compelling circumstances' of this case we believe
petitioner should have opportunity to be heard if petitioner has the requi-
site standing.

In the related operating license proceeding (Docket 50-170), the peti-
tioner was granted the right to intervene where members were identified
who lived 0.3 to 4.6 miles from the site of the reactor. An organization
such as CNRS can establish standing through its members. Here, protec-
tion of the members is within the " zone of interests" and staff does not
dispute this concern for the protection of the health and safety of its
members. Not every risk with which the Commission is substantially
concerned is perforce, one which must be deemed to create standing in
some member of the public. It is necessary to determine whether or not '

petitioners have alleged a potential injury which is particularized to the
individual petitioner and not one which is " shared in substantially equal i

measure by all of a large class of citizens" Edlow International Company
supra at 576 citing Warth v. Seldin 422 US 490, 499 (1975). See also
Houston Lighting and Power Company (Allens Creek Nuclear Generating
Station Unit 1), ALAB 535,9 NRC 377,390 (1979).

We believe that petitioners have failed to make such particularized
contention.

A general description of the nature of cobalt storage may assist in
understanding why this is so.

__

* See Vermont Yankee Nelear Power Corp. v. Natural Resources Defense Council. inc. 435
US 519. at 543,98 S Ct. Il97, at 1211, $$ L Ed 2d 4601 (1978).

( -..1-
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Unlike reactors, which generate fission products and have the potential

for airborne and waterborne effluent releases, cobalt-60 in a facility, such
as this, serves only as a source of gamma radiation. We can conceive of no
pathway by which either airborne or waterborne contaminants could be
released to adversely affect members of the public.

The cobalt-60 source is maintained within water and concrete shielded
structures to protect the workers in the facility. If the shielding were to in
some way be lost, the intensity of the gamma radiation is reduced very
rapidly by distance. At a distance of 300 meters the dose rate would be
reduced to a very low safe level (10-100 mr/hr). At 600 meters (0.4 miles)
it would be reduced to the level allowed for a worker in a restricted area ;

(2.5 mr/hr 10 CFR 20). At 2000 meters (1.25 miles) it would be reduced "

to the level allowed for a person in an unres:ricted area (0.25 mr/hr 10
CFR 20) and at 3 to 5 miles it would be reduced to approximately
background level.

Thus there is no mechanism by which the AFRRI Cobalt 60 facility
could possibly cause gamma radiatiort exposure to members of the public
residing at distances of 3 to 5 miles.

The petitioner alleges as an injury only proximity of the cobalt facility
to its members. Unlike the proximity nexus of nuclear reactor proceedings
where accidental fission product release from the reacter may occur such
cannot here occur because of the wholly dissimilar nature of a cobalt
facility. Reactors may generate fission products and do have the potential
for airborne and waterborne effluent releases while the cobalt in this
facility does not produce that effect since it is used only as a gamma
irradiator. In summary, this is staff's position and we agree.

Petitioner argument that there is a hazard of low level gamma radiation,

| which will emanate from the storage facility is not supported by the |
physical facts of the nature of the facility. |

The further allegation of interest relating to the issues of emergency
planning building access and security are not sufficiently particularized. To

( assume, arguendo, that petitioner is correct, any order which may bc
| entered in the licensing proceeding will affect the cobalt facility located

within the same building.
In conclusion, we determine the answers to the issues raised by the

Commission in its October 13,1981 order as follows:
(1)(a) The requirements of section 189(a) of the Atomic Energy Act

42 USC 82239(a) have not been met since the renewal of a by-products
,

'

material license is not a " proceeding"
(I)(b) The requirements of 10 CFR 52.714 have not been met be-

+. cause the petitioners has failed to make at least one particularized con-
tention alleging a pctential injury which is not shared in substantially equal..

measure by a large class of citizens.
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(2) The petition if otherwise sufficient for reasons of sta-ling would

, , . , .

not be denied on the grounds that the instant proceeding terminated
because (a) the license renewal is not a proceeding and (b) even if

'

considered a terminated proceeding there were sufficient grounds based on
reasons of elementary fairness or estoppel to permit a hearing.

_m
(3) The staff, in the board's view, had timely notice of the petitioner's ,

interest in obtaining a hearing in this case, but for petitioner's lack of |

standing this was of no significant consequence in this case.
Therefore, it is this 31st day of March 1982
ORDERED '

That the petition for a hearing is denied.

'

FOR THE ATOMIC SAFETY AND
LICENSING BOARD i

!

Louis J. Carter, Chairman
ADMINISTRATIVE JUDGE ;
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iUNITED STATES OF AMERICA

| NUCLEAR REGULATORY COMMISSION !
-- ....

! i

ATOMIC SAFETY AND LICENSING BOARD |

'M- Before Administrative Judges:

|
Peter B. Bloch, Chairman'

Jerry R. Kline
,

Hugh C. Paxton -

;

in the Matter of Docket Nos. 50-266-OLA
50-301 OLA ,

| WISCONSIN ELECTRIC POWER
| COMPANY

(Point Beach Nuclear Power .

|
Plant, Units 1 and 2) March 31,1982 Il

-

The Licensing Board denics a motion to reconsider its previous decision
not to certify a sua sponte question to the Commission.

i

IJCENSING llOARDS: SUA SPONTE ISSUES
i

The regulations limiting the Board's authority to raise sua sponte issues |

restrict its right to consider safety, environmental or defense matters not
!raised by parties but does not restrict its responsibility to oversee the

fairness and efficiency of proceedings and to raise important procedural ;

questions on its own motion. !

The Commission's direction to Boards to notify it of sua sponte mat-
ter.s does not create rights in private parties.

RUI.ES OF PRACTICE: PROPRIETARY DETERMINATIONS !
|

A Board may raise a procedural question, such as whether a portion of
'

its record should be treated as proprietary or should be released to the
public, regardless of whether the full scope of the question has been raised
by a party. .

,
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O
MEMORANDUM AND ORDER

~ (Concerning Reconsideration of Our Denial
Of a Motion to Certify a Sua Sponte Question)

On March 9,1982, Westinghouse Electric Corporation (Westinghouse)
moved for reconsideration of our Memorandum and Order of February 26,~~

1982, in which we denied its motion to certify a sua sponte question to the
Commission. Wisconsin Electric Power Company (applicant) supported this
motion in a filing of March 24, 1982. Staff has not filed. Wisconsin's
Environmental Decade (Decade) commented in a March 12,1982 letter:

In addition to the legal arguments against the substance of
Westinghouse's claims, the issue is now completely moot in light
of our having challenged the confidentiality of the matters pre-
viously only challenged by the Board.

We agree with Decade that the motion deserves to be summarily
denied, for reasons previously stated. We also find that the issue is moot
and that there are no remaining sua sponte issues because Decade has
expressed its interest in each issue in which the Board is interested.

Ilowever, we find that applicant's filing managed to raise a few issues
in a manner that has not been addressed directly to this time and that a
few more explanatory words may be appropriate. In particular, we will
clarify the extent of our interest in the confidentiality issue, along lines
suggested by applicant, which stated that if "the Board's actual inquiry is
limited to the isn mised by the Intervenor, [its] concerns regarding the
adverse impact on its nterests will be substantially assuaged." Answer at
3. We also will comment on the validity of our observation that the sua
sponte rule affects the substantive inquiries of the Board but does not
restrict its procedural authority.

I. SCOPE OF TIIE BOARD'S INTEREST

The Board has already issued a decision concerning the confidentiality
,

| of an affidavit that we previously styled the Wiesemann affidavit. Westing-
house considers that this action was sua sponte: however, that action is|

! completed, is subject to appeal, and has no further effect on this proceed-
ing.

The principal issue Decade has raised is whether or not a portion of our
record dealing with safety tests performed by Westinghouse should be
released to the public. The Board's present interest is limited to that issue,

| although our concern may extend beyond the initial periphery of that issue
,- as defined by Decade. At first, Decade limited its interest to certain

sections of the Westinghouse Sleeving report. We stated, however, that our
interest might include related materials in the appendices. Decade has

i
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subsequently extended its interests to parallel ours. We believe that this

~

slight extension of Decade's initial interests is clearly within the Board's
prerogatives, whether or not Decade agreed to take up the issues in its own.

right. However, Decade's interest makes it moot as to whether this was
initially a sua sponte issue.

,
.

II, PROCEDURAL VERSUS SUBSTANTIVE--

Applicant challenges the Board's assertion that the sua sponte rule
affects its authority to pursue substantive issues but not its authority to
issue necessary procedural determinations. Applicant argues that we have
not adequately explained our use of the term " procedural" and that the
Supreme Court has defined a substantive rule as one "affecting individual I
rights and obligations." Morton v. Ruiz,441 U.S.199,232 (1974).

We find applicant's effort to define " procedural" to be wholly without
merit, but we are grateful to it for providing us with this opportunity to
more fully expound our views on why a confidentiality issue is procedural
rather than substantive. The issue is among the thorniest in law. Indeed, in
some law schools it is the first and often the most confusing issue taught to
first > car law school students, who must study Sibbach v. Wilson & Co.,
1941, 62 S.Ct. 422, 312 U.S.1, 85 L.Ed. 479. See also Charles Alan
Wright, Federal Courts,1963 at 225, footnote 20.

In Sibbach the court upheld the federal rules of civil procedure against
a challenge that a particular rule was substantive and not procedural and
that the rule was therefore barred by the terms of the enabling act
pursuant to which the rules had been issued. The particular rule whose
validity was challenged had been interpreted by the lower courts to require
that plaintiff be jailed for contempt for failing to take physical examina-
tion pursuant to court order. In its discusuor, the majority concluded that
the rule involved was procedural and that it was valid even if it had such
an important effect as requiring incarceration. However, the majority also
found that the proper result (which also was procedural) was the dismissal
of plaintiff's action if she would not be examined, rather than the extreme
penalty of imprisoning the plaintiff. Hence, we find that an issue can be
procedural even if its effect is to dismiss the entire action and determine
its result.

The core of Sibbach is instructive here:
If we were to adopt the suggested criterion of the importance of

the alleged right we should invite endless litigation and confusion
worse confounded. The test must be whether a rule really regu-
lates procedure -the judicial process for enforcing rights and
duties recognized by substantive law and for justly administering-

remedy and redress for disregard or infraction of them.

;
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Id. 312 U.S. at 14, 85 L.Ed. at 435. At first blush, the rule appears to be

_..

somewhat circular, testimony to the difficulty of this definitional problem.,

Ilowever, the circularity is not complete. Application of this rule to
Commission cases suggests that if an issue relates to a safety, environmen-
tal or common defense matter then it is substantive. Such issues are the
meat and potatoes of our proceedings. They are the underlying issues
which have a direct effect on whether a license should be issued.

When an issue does not relate to safety, the environment or common
defense, it is unlikely to be substantive. If it relates to the methods by
which such substantive issues are determined, it is procedural, lience,
rulings on scheduling matters, discoverability, the order of presentations,
sanctions for violation of Board rulings and the like are all procedural.
Included in this procedural category, because it relates to the fairness of
the way in which substantive issues are decided, are issues related to the
completeness and public availability of the record of this proceeding. We
come to such issues because of our responsibility to govern the proceeding
fairly. Though such issues may be crucial to the parties, they are neverthe-
less procedural.'

III. STANDING TO DEMAND COMPLIANCE WITil SUA
SPONTE MEMORANDUM

In conclusion, we call into question whether the memorandum of June'

| 30,1981, from Samuel J. Chilk to the Chairman of the Atomic Safety and
Licensing Board Panel and to others creates any rights whatsoever for
private parties. The memorandum directs licensing boards to follow certain
procedures when they have raised an issue sua sponte. The memorandum
states that:

The Commission made clear that in so requesting, it was not
altering in any way the provisions of the Commission's rules

' We find Morton v. Ruir at 232, as cited by applicant, to be entirely inapposite. It ho;c,
that a legislative rule promulgated by an agency must be published in the Federal Register in
order to comply with procedural requirements of the Administrative Procedure Act.

Chrysler v. Brown. 1979,441 U.S. 281,310-11 is somewhat more relevant. That case deals
with the ability of an agency to use its housekeeping authority (5 U.S C. 6301) to enact
regulations that are contrary to a criminal statute. It concludes that agencies lack r.uch
authority absent express statutory authorization in that setting the court ruled that 5 US C.
6301 authoriied only " procedural rules" which cannot abridge protections of confidentiality
included in the criminal code. However, we do not have a similar problem in this proceeding
and do not find the court's interpretation of " procedure * in this very speciahied contest to be
hdpful to us in this proceeding.

We note that no party has suggested that Chrysler invalidates the Commission's rules
.,

governing the release of confidential information in the public interest, presumably because
the Commission's regulations on the release of confidential information in the public interest
are grounded in the Atcmic Energy Act and are valid.

664
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9 regarding the raising and consideration of issues sua sponte. Ac.
cordingly, the Boards shall continue to make the initial determina-

- ~ ' tion of whether a Board question is an exercise of sua sponte i

authority . . ;
I

We think it clear that the Commission intended that Boards would have
the discretion to determine whether to treat an issue as sua sponte. It did !

not anticipate that this very issue would become a source of complication i-- ~
,

and delay in Commission proceedings. Since all of our decisions on this
issue have been delivered to the commissioners, and read by the Appeal ,

Board as well, there is an adequate opportunity for higher authorities to
express dissatisfaction with our reasoning. But we do not think the parties ;

have any further right to pursue this matter.

i ,

ORDER |

For all the foregoing reasons and based on consideration of the entire |
'record in this matter, it is this 31st day of Nf arch,1982,

ORDERED
Westinghouse Electric Corporations's March 9,1982 Motion for Re-

consideration of our February 26,1982, order is denied.

FOR Tile ATOMIC SAFETY AND ;

1.lCENSING BOARD

iPeter B. Bloch, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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9 Cete as 15 NRC 667 (1982) DD-82 1 |
l

UNITED STATES OF AMERICA 1

NUCLEAR REGULATORY COMMISSION,

I !

! OFFICE OF NUCLEAR REACTOR REGULATION t

._.
'

Harold R. Denton, Daector

In the Matter of
f

PETITION REQUESTING
"CLOSEDOWN (OF) ALL .

'

SUSPECT REACTORS" PENDING
RESOLUTION OF ALL
PRESSURIZED-THERMAL-SHOCK
NON-CONSERVATISMS March 31,1982

The Director of Nuclear Reactor Regulation denies a petition under 10 -

,

CFR 2.206 which requested that all reactors potentially subject to pressur-
iied thermal shock be shut down until all areas of nonconservatism in the i

'analysis of the pressurized thermal shock issue are resolved.

|

TECIINICAL ISSUES DISCUSSED:
i

The potential role of seismic loads, hydrodynamic loads and vibratory ;

loads in analysis of pressurized thermal shock. |

DIRECTOR'S DECISION UNDER 10 CFR 2.206 i
:

By letter dated October 16, 1981, Mr. Marvin I. Lewis petitioned th*at I

the U. S. Nuclear Regulatory Commission "close down all suspect reac-
itors, BWRs and PWRs, until and unless all areas of non-conservatism are

explored." Mr. Lewis stated that the areas of non-conservatism which must
be explored are:

"A. Seismic loads which may have been the prime mover for the
transient in question;

,

B. l{ydrodynamic loads, both normal and abnormal to the opera-
.

tion of a transient; |
C. Vibratory loads, either associated with hydrodynamic and seis-

mic loads or not;. . .
I

,
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O
D. Any other sources of nonconservatism mentioned or not men.

tiened on this page of your ACRS presentation." (This last"~

item refers to Dr. T. Murley's September 11,1981 presentation
to the ACRS, in transcript thereof on page headed, " Potential*

Sources of Nonconservatism in Analysis.)"
b The staff has evaluated the issues raised in the subject petition. For the

reasons set forth below, I find there is reasonable assurance that operation
of BWRs and PWPs can continue pending resolution of the pressurized
thermal shock issue without endangering the health and safety of the
public. For this reason the petitioner's request for shutdown of " suspect
reactors" is denied.

Background

in an earlier paper', the staff outlined the techr.ical aspects of the issue
of pressuriicd thermal shock (PTS) and provided the bases for the conclu-
sion that no immediate licensing actions were required for operating
reactors. In a later paper , the staff further examined the issues and2

concluded that no new information had come to light that would alter the
staffs conclusio, that no immediate licensing actions are required for
operating reactors.

The above conclusions are partially based upon the fact that PTS events
require a precursor event, such as a pipe break or control system failure,
plus several additional coincident or subsequent failures that exacerbate
pressure and temperature behavior during the event. Plant operating exper-
ience and supporting analyses show that, although certain types of precar-
sor events such as control and instrumentation system failures do cccur,
the combined probability of the occurrence of both the precursor and
exacerbating failures that would result in a significant PTS event h
sufficiently low to allow continued plart, operation in the interim period
while the PTS issue is being resolved by ongoing NRC and industry
programs. The acceptability of continued plant operation is further sup-
ported by fracture mechanics analytical results which sMw that if one
assumes the existence of preexisting cracks and the occurrence of a severe
>ct realistic transient,' reactor vessel failure would be unlikely even in the
most vulnerable plants within the next few years. The general rationale

*

involving a precursor plus other esents that make the transient more

1

8 St CY.81286 dated May 4,1981 to the Commissioners from W. J. Dircks.separvgr -
2 SlCY Hl.286A dated September 8.1981 to the Commissioners from W. J. Dircks.
* The ciampic used in the analpes was the transient which occurred at Rancho Seco o
March 2n.197M.
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serious or more difficult to recover from is important and relevant to
several of the issues raised in the subject letter. The occurrence probability

- of ;nany exacerbating failures or events was considered in reaching our
' conclusions, including the o-urrence probability of the exacerbating esents

cited in the subject letter. Mr. Lewis' points are discussed below in the
same order as quoted.

.9 - A. A PTS event involves superposition of thermal stress loads on
pressare loads, or the sequential application of thermal stress
loads followed by pressure loads from repressurization. Thermal
stress loads do not become sigrificant until several minutes
after a reactor shutdown. Therefors .s aismic event would have
to be severe enough to cause reactor shutdown before it could
contribute to a PTS event, and then it would only be the
random cause of shutdown (precursor), requiring subsequent
exacerbating failures to occur before a significant PTS event
could develop. One might postulate that these exacerbating
failurcs could conceivably be caused by the seismic event itself
or by a severe aftershock, but the primary coolant system is
seismic Class I which means that it is sp-cifically designed to
resist failure from a scismic event. The main steam lines are
seismic Class I up to and including the main steam isolation
valves. Failure in the non-seismic portions of the steam system
can be isolated by closing the isolation vahe which happens

| automatically for large breaks. Thus the plant design will pre-
vent seismically-caused exacerbating failures and we view them
as very unlikely to occur. '

There is some small possibility that a seismic event may cause
multiple control system failures and contribute to operator con-
fusion and error. The reactor control system as distirraished '

I from the reactor protection system is not designed to standards

| equivalent to seismic Class I. The possibility of contnbuting
failures, however, is being addressed in the Task Action Plans '

of Unresolved Safety issues A-46 and A-47," Seismic Qualifica-
tion of Equipment in Operating Plants," and " Safety Implica.
tions of Control Systems," respectively, and results will be
incorporated into l'TS regulatory positions as appropriate.

The critical region for PTS is the vessel beltline. The neutron
radiation is greatest there and some of the welds exposed to the
neutron radiation have been found to be sensitive in terms of
the loss of ductility or toughness (i.e.. embrittlement). The

P' primary stresses at the belttine from internal pressure and from

g%.
fs.

'
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thermal shock during a PTS event will be very much greater

3 than those that would accrue from an SSE* event. Therefore,* ,*

the latter may be neglected. Because the vessel has a very low
natural vibration frequency there will be no significant stresses*

- - for scismic-induced resonance. The SSE-induced stresses will be
within the uncertainty generally ascribed to the principal PTS
stresses. It is reasonable to conclude that seismic events will not
contribute significantly to the non-conservatism of PTS analy-
ses.

B. Discussion of hydrodynamic loads as possible sources of non-
conservatism in PTS calculations must begin with a qualifying
statement. The nuc' ear industry and the NRC have established
a working definition of hydrodynamic loads for purposes of
analysis. Strict adherence to that definition would lead to the
conclusion that hydrodynamic loads can be discounted in PTS
events. The basis for such a conclusion is that this category of
loads are of concern only in BWR plants. For example, when
coolant is blown into the suppression pool in a Boiling Water
Reactor (BWR) as a result of a plant malfunction severe

|
! shaking is induced in the supports and is transmitted to the

vessel. Strict adherence to the working definition allows the
assertion that there will be no hydrodynamic loads on a PWR
vessel. Since PTS is of relatively little concern in BWRs it

|
follows that hydrodynamic loads play no role in PTS.

1

1 For the sake of completeness, there are some hydraulic sources
of loads in PWR plants which should be mentioned although
technically they are non hydrodynamic. One source of hydraulic
loading is the phenomenon of water hammer. The affected '

PWR systems, however, would be confined to other than the
primary loop. Since water hammer would not occur in a PWR
primary loop there would be no significant load on the vessel,
thus no influence on a PTS transient. A second class of PWR
hydraulic loads would occur as a result of a major cold-leg
LOCA and the assyn etric blowdown forces. The loads, al- |

though significant, would be essentially confined to the sup-
ports, not the Nessel itself. More importantly, the magnitude of
the load on the supports would be proportional to the size of the
break but a large LOCA would discharge so much coolant that
the pressure (or repressurization) vould be kept to a low value'~

* SSE: Safe Shutdown, Earthquake; a design basis accident.

s
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O and, absent the pressure, there would be no PTS event at all.
Finally, PWRs may be subjected to pressure spikes during a, . ,

number of transients. In all cases, the resulting hydraulic load-
. ings are reckoned with by including them in the piping system

design both by analysis and pre-operational testing. Such
transient-induced hydraulic loads will be too low in magnitude

'~

at the vessel beltline to be a factor in PTS analyses.

It is reasonable to conclude that hydrodynamic or hydraulic
loads will be insignificant with respect to PTS events.

C. The location of pumps and valves or other sources of mechani-
cal vibration in the system is such that there is negligible,

probability of significant vibratory loads at the critical time and
location as described in item B above. Vibratory loads can be
significant with respect to the fatigue life of piping but the
duration of a PTS event is too brief for them to influence the
outcome. Also, the magnitude of vibratory loads at the vessel
beltline is so low as to be well within the uncertainty allowan-
ces used in calculating pressure and thermal stresses. Thus
there is no reason to expect that vibratory loads could contri-
bute significantly to the severity of a PTS event.

D. The NRC staff believes it has duly considered the contribution
of all known sources of non-conservatism in reaching our con-
clusions regarding PTS. We do not believe there are other
significant sources of non-conservatism that have not been con-
sidered.

Based on the foregoing discussion, I have concluded that acceptable
bases exist for continued operation of all PWRs and BWRs pending
resolution of the PTS issue. I believe that our previous conclusions and
bases for those conclusions are valid in that regard, and that these is
reasonable assurance that the health and safety of the public is protected.
Therefore, I have determined that the petitioner's request for shutdown of
all " suspect" BWRs and PWRs is denied.

A copy of this decision will be placed in the Commission's Public
I Document Room located at 1717 H Street, N.W., Washington, D. C.

20555. A copy of this decision will be filed with the Office of the Secretary
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of the Commission for its review in accordance with 10 CFR 2.206(c) of |
i

the Commission's regulations, ;

FOR THE NUCLEAR ,

REGULATORY COMMISSION ;

i
I

Harold R. Denton, Director ,'

Office of Nuclear Reactor Regulation !

Dated at Bethesda, Maryland ,

i

this 31st day of March 1982.
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