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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

IN THE MATTER OF
KERR~MCGEE CHEMICAL CORPORATION Docket No. 40-2061~Ml

(West Chicago Rare Earths Facility)

KERR-MCGEE OPPOSITION TO STATE AND
CITY MOTION TO TERMINATE AND VACATE

On October 22, 1990, the State of Illinois and City
of Weet Chicago (the "movants") filed a motion to terminate
their appeal and to vacate both Kerr-McGee's license and the
Licensing Board's decisions. Kerr-McGee Chemical Corporation
("Kerr-McGee") hereby responds.l/

As will be seen, this Board should retain jurisdic-
tion and promptly resolve the pending appeals. But, even if
it were to conclude that its jurisdiction has now been termi-
nated, this Board should not vacate either Kerr-McGee's
license or the Licensing Board's decisions.

) TH1S BOARD SHOULD RETAIN JURISDICTION,

The movants seek dismissal of this proceeding on the

basis of the Commission's October 17, 1990 action approving an

1/ By an order issued on October 30, 1990, this Board
provided Kerr-McGee with the opportunity to respond on or
before November 13, 1990,



Amendment to the Section 274 Agreement between lllinois ar

the NRC., 055 Fed. Reg. 46,591 (Nov. 5, 1990); see State of

Y .
A4 !

linois (Amendment Number One to the Section 274 A ment
between the NRC and Illinoils), CLI=90-09, NRC

(Ot 17, .990).? The movants assert that, because the
Cummxa&;;h has approved the transfer of regulatory authority
over section lle(2) byproduct material, this appeal is now
moot, Motion, 3. Indeed, they claim that "[t]}he Commisgion
has now spoken," and that this Board is now obliged to dismiss

the appeal. 1d.

In point of fact, however, the Commission has
explicitly stated that it "expresses no opinion as to how

(the

instant ) motion should be decidecd." State of lllinois

(Amendment Number One to the Section 274 Agreement between the

NRC and Illinois), CLI-90-11, _ NRC

» 8lip op. at 2

(Nov, 8, 1990). This Board thus has both the authority and

the responsibility to determine the extent of its own juris-

diction, Duke Power Co, (Perkins Nuclear Station, Units 1, 2

“

and 3), ALAB~597, 11 NRC 870, 873 (1980); Duke Power Co.

(Perkins Nuclear Station, Units 1, 2 and 3), ALAB=591, 11 NRC

741, 742 (1980); Kansas Gas & Electric Co. (Wolf Creek Nucleat

2/ On October 29, 1990, Kerr-McGee filed a petition with the
Commission seeking reconsider;tion, That petition was denied
in a Memorandum and Order issued on November 8, 1990, State
of Illinois (Amendment One to the Section 274 Agreement

between the NRC and Illinois), CLI-90-11, = NRC __ (Nov,
1990).

By




Generating Station No. 1 ALAB-321, 3 NRC

), 293

) -
« ey

'

(1976), aff'd, CLI=77=1, 5 NRC

1 (1977). In the clrcumstances

present here, the retention of jurisdiction is appropriate.
not moot unless the issues presented are

no longer "live" or the parties "lack a legally cognizable

interest in the outcome." Murphy v. Hunt, 455 V.8, 478, 48]

“

(1982); see United States Parcle Comm'n v. Geraghty, 445 U.9O

LR

Jg8, 396 (1980); Powell v. McCormack, 395 U.S. 486, 496
(1969)., The controvergy here -- the propriety of Kerr-McGee's
disposal plan == obviously remains at issue. Hence, contrary
to the movants' assertions, this case can not be deemed moot.
Moreover, the Commission has not given the State the
final authority to regulate the subject matter of this
proceeding -~ the disposition of the West Chicago facility

vastes., The Commission has only approved the State regulatory

program in general terms and not as applied to any specific

site, including, in particular, the West Chicago facility.

CLI-90-08, slip op. at 9; CLI-90~-11, slip op. at 2. Any
proposal by the State to apply its regulatory program to the
West Chicago facility is subject to a determination by the
Commission, after notice and opportunity for a public hearing,
that the State reguirementg provide at least an eguivalent

level of protection for public health and the environment tc¢




those provided by the NRC.-: [d. In ¢ rt, the

obtain further NRC approval befHre 1t 1is

i8 aliowed
the stabllization program now u) der appeal. Because
highly doubtful that the State vill be allowed to apply its

“
approach to stabilization in West Chicago,=" this Board

should

3
retain jurisdiction,=

3/ The Commission has informed the Governor of Illinois
that, in the event the State proposes to apply its alternative
standards to the West Chicago facility, the State is to
provide the Commission with advance notice, an explanation,
and an analysis of whether the standards are sufficiently
protective, Letter from Chairman Kenneth M. Carr to Governor
James R, Thompson (Oct. 18, 1990) (Exhibit 1). The Commission
will authorize the State to take action only if the Commission
determines, after notice and opportunity for a public¢ hearing,
that the State standards are sufficiently protective., 1d.

4/ The NRC staff . analysis shows that the State's preferred
elternative -~ off-site disposal -~ is less protective of the
public than the current on-site disposal plan authorized by
Kerr-McGee's NRC license. NRC, Supplement to the Final
Environmental Statement Related to the Decommissioning of the
Rare Earths Facility, West Chicago, Illinois, 1-19 to 1-20
(Apr. 1989) (NUREC-0904, Supp. No. 1) ("SFES8"). There is thus

substantial doubt whether the Commigsion will ever approve the
State approach.

S/ The State has prevented Kerr-McCee from obtaining
Judicial review of the State regulations governing section
11(e)(2) material in the Illinols courts on the grounds that,
until the Commission has approved the regulat.ons, any review
16 premature, Kerr-McGee Chemical Corp. v. IDNS,

No., 4-90-0330 (T1l. App. Ct., Oct. 18, 1990) (Exhibit 2). The
Appellate Court ruled:

It is possible that the rules at issue
here will never become applicable to
Kerr-McGee. The NRC may find, for
instance, that the rules themselves are
not in harmony with parallel Federal regu-
lations, or the NRC may find other short-
comings in the Department's proposed

(footnote cont'd)




il Other considerations support this Board's retent.

'

of jurisdiction, Kerr~McGee intends to file a petition wit!

United States Court of Appeals seeking review of the

>

Commission' e action 1o approving the amendment of the Sectior

L 274 agreement, It is thus appropriate to retain jurisdiction

and thereby maintain the status gque, until the courts have had

| an opportunity to rule on the natter. Indeed, even the State
‘ has earlier asserted that any disruption of the Commission's

jurisdiction should be avoided during such judicial review.

Bkvw The State specifically declined to accept regulatory control
over certain off-site materiale at wWest Chicago pursuant tc
the 1987 State Agreement, noting that the guestion of the

? State's authority over the materials was then pending in the

(footnote cont'd)
regulatory scheme which result in the
NRC's denying the State's reqguest to
assume regulatory control over source-
h material milling facilities. Disapproval
. by the NRC of the Department's rules
L governing such fac.lities could require
i the Department to vithdraw the rules and
L substantially rewr .te them. This could
| conceivably occur nore than once, Unde:
) this scenario, Il)inois courts could
determine the validity of several sets of
rules which, due to action by a Federal
K regqulatory agency, would never become $
| effective.

Slip op. at 9-10, The same considerations that have led the
Il1l1inois court to dismiss Kerr-McGee's suit == the uncertainty
as to whether the State regulations will ever pass Commission
scrutiny == now urge the continuation of this proceeding. The
existing jurisdiction of this Board should not be disrupted
until it 1s determined that the application of the State !
program to the West Chicago facility is acceptable.




courts. See gr from Terry Director, t¢

Harold R, (Sept. 26, 198¢ ¢hibit 3)., Exactly the

approach urged by the State dur

original agreement should be followed here.

11. EVEN IF THIS BOARD DECIDES TO DISMISS THE APPEAL,
IT SHOULD NOT VACATE EITHER KERR-MCGEE'S LICENSE
OR_THE LICENSING BOARD'S DECISIONS.

The movants assert not only that the appeal must be
terminated, but also that "this Panel must vacate the Initial
Decision and any licensing action taken pursuant to that
decision." Motion, 3 (emphasis in original)., They c¢laim that
such action 1s required by precedent.

There is no justification for the extraordinary

action requested by the movants, Kerr-McGee now has a fully

valid license -~ a license that this Board refused to stay at

the request of the movants., ALAB-928, 31 NRC 263 (1990). The
movants should not be allowed to achieve by indirection what
this Board refused to authorize in considering the movant's
direct attack on the license. The Commission's policies
clearly contemplate that existing licenses are not to be

disrupted by a transfer of jutxsdlctxcn.g‘ And, the State's

6 The Agreement “tate program does not extinguish existing
NRC licenses. 1In fact, the Commission's stated policy
provides:

In effecting the discontinuance of juris-
diction, appropriate arrangements will be
made by NRC and the State to ensure that
there will be no interference with or

(footnote cont'd)




own regulations

licenses and provide that they

same effect as licenses icsued

Admin, Code § ng.guxc;.: There

for vacating Kerr-McGee's license. It necessarily fol
that, because the Licensing Board's decisions provide
foundation for the license, those decisions must also

the traenifer of jurisdiction.

Contrary to the ciaims of the movants, a considera-

tion of precedent also confirms that the Licensing Board's

decisions should remain intact. The practice of vacating

judgments when an appeal has been tecminated has its origins

(footnote

interruption of licensed activities or the
processing of license applications, by
reason of the transfer.

. . .

46 Fed. Reg. 7,540, 7,543 (¥ 25) (1981).

Section 332.30(c) provides in pertinent part:

Any person who, on the effective date of
the Agreement between the State and NRC
trengferring regulatory authority to the
State, possesses a license, issued by the
NRC, to operate a . . . byproduct material
surface impoundment or disposal area or to
receive, possess, dispose of, or transfer
source or byproduct material associated
with such facilities, shall be deemed to

possess a like license 1ssued under this
Part.

Y

111, Admin, Code § 332.30(¢c), reprinted in 14

1

32
1333, 1349 (Jan. 19, 1990) (emphasis added).




in the Supreme Court's decision in United States v.

Munsingwear, 340 U.S. 36, 39 (1950). But Munsingwear only

applies to cases where vacating a judgment is deemed necessary
to protect the appellant from the prejudicial effect of a
judgment which has become unreviewable because of circum=
stances beyond the appellant's control. 1d. at 39, The

Supreme Court has explained that the Munsingwear doctrine does

not apply where the "controversy did not become moot due to

circumstances unattributable to any of the parties."

Karcher v. May <ud4 U.S8, 72, 83 (1987). |
The normal practice in the courts is not to vacate

lower court judgments on appeal where the appellant by his own

actions has mooted the appeal. See, e.g., Ringsby Truck

|
|
Lines, Inc., v. Western Conference of Teamsters, 686 F.2d 720, ‘

722 (9th Cir, 1982) (vacation of judgment not warranted "when
the appellant has by his own act caused the dismissal of the
appeal and is in no position to complain that his right of
review of an adverse lower court judgment has been lost");

Cover v. Schwartz, 133 F,2d 541, 546-47 (24 Cir., 1942) (lower

court judgment will stand as entered where appellant's own

actions mooted the appeal), cert. denied, 319 U.S. 748 (1943);

see also Blackwelder v, Safnauer, 866 F.2d 548, 551 (24 Cir,

1989) (finding "no basis tor allowing a plaintiff who lost in
a lower court to vacate the adverse judgment simply by
Jeciding that he no longer wishes to pursue the claim")
(emphasis in original); Wisconsin v. Baker, 698 F.2d 1323,

1331 (7th Cir.) ("Just as winning litigants may not bolster



the preclusive effect of final judgments by deliberately
mooting questions on appeal, s0 losing litigants may not
destroy their preclueive effect by adopting the same ploy."),

cert., denied, 463 U.8, 1207 (1983). To do otherwise would

unfairly provide the appellant with a means of depriving the
appellee of the full benefit of a judgment in his favor. See

United States v. Garde, 848 F,24 1307, 1310 & n.6 (D.C. Cir.

1988) (finding it "appropriate to depart from practice [of
vacating lower court decision) in order to avoid unfairness to

parties who prevailed in the lower court"); Allard v.

Delorean, 884 F.2d 464, 467 (9th Cir, 1989) ("a dissatisfied

litigant should not be allowed to destroy the collateral
consequences of an adverse judgment by destroying his own

right to appeal"): see also Ringsby, 686 F.2d at 721 (unfair-

ness would result from allowing "any litigant dissatisfied
with a trial court's findings [to] be able to have them wiped
from the books").g/

Here, any uncertainty as to the status of this

proceeding has clearly resulted from the appellants' own

8/ The rule in the appellate courts has its counterpart at
the trial level, It is common practice to dismiss a case with
prejudice if the party instituting the action seeks dismissal
after the litigaticn is significantly advanced. Compare Tyco
th €Ir. T980)

Laboratcries, Inc, v. Koppers Co., 627 F.2d 54 (7
with Williams v. Ford E‘ELotor‘t—au it Co., 627 F.24 158, 159-60

th Cir., 1980); see Shinrone, 1nc. v. Insurance Co. of North
Anerica, 570 F.2d4 715, th Cir. 1978); Selas Corp. of
erica v, Wilshire 0il Co., 57 F.R.D. 3, 7 (E.D.Pa. ). A

dismissal with prejudice, like the preservation of a decision
under appeal, prevents unfairness to a party who has litigated
in cood faith, but has then been deprived of vindication by
the actions of his opponent.
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actions. 1In fact, the State and City have followed a long-
standing strategy to use the Agreement State provisions of the
Atomic Energy Act as a mechanism for derailing this proceed-
ing.g/ The only reason that the State sought to obtain an
amendment to its 1987 Agreement was to oust the NRC's
Jurisdiction over this proceeding and thereby to prevent a
fair and impartial review of Kerr-McGee's on-gite disposal
plan.lg/ The Stea' " viewed the situvation as a "horse race"
between this appeal and the amendment of the Section 274

agreement and launched a campaign i delay to prevent the

9/ Various public pronouncements confirm that the State's
purpose in seekirg the amendment is solely to oust NRC juris=-
diction and thereby to prevent on-site disposal in West
Chicago. Perhaps most revealing, Dr. John Cooper, Manager of
Environmental Safety for the Illinois Department of Nuclear
safety ("IDNS"), «tated in the official IDNS newsletter that
“[i]f [IDNS] thought the current [NRC] process would lead to
an acceptable long-term solution [for the Wert Chicago
wastes ), we wouldn't worry about jurisdiction." IDNS,
Radiological Response-Abilities, at 4, 5 (Summer 1988)
(gxﬁlﬁit §). Cooper also stated "[wle're expecting that state
jurisdiction [of byproduct material) will be granted within a
ear, Then we could begin planning for the waste removal
from the West Chicago facility) all at one time." West
Chicago Press (Winfield Press), Aug. 25, 1988 (Exhibit 5).

10/ Before the entry into the 1987 agreement with the State,
the NRC Starf sought to encourage the State to assume juris~
diction over section lle(2) byproduct material. Memorandum
from R.E., Cunningham to G.W. Kerr (Nov., 26, 1985) (Exhibit 6).
The State declined this invitation., The State's view changed,
however, after the issuance of the Draft SFES ("DSFES"). The
DSFES provided the first formal indication that the NRC staff
intended tc support on-site disposal as the preferred alter-
native for the disposition of the West Chicago wastes. The
DSFES thus provided clear evidence to the State that a neutral
and fair observer of the facts was likely to reject the
State's arguments in opposition to on-site disposal.
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final resoluticn of these proceedzngs.ll’ Now, within days of
the Commigsior.'s action on the amendment to the Section 274
aqreement,lz' the State and City seek to expunge the substan-
tial progress achieved in this proceeding on the eve of its
completion,

In this connection, the Board will recall that this
proceeding was launched over a decade ago. The staff has
incurred the expense of preparing both a final and, at the
insistence of the State, a supplemental env.ronmental state-
ment. Kerr-McCee, for its part, prepared a 12-volume West

Chicago Project Engineering Report and commissioned numerous

reporte from experts., The parties' witnesses have devoted
long hours to the proceeding and have incurred the incon-
venience associated with depositions, the preparation of

testimony, and appearance at the Licensing Board hearing.

11/ The Daily Journal, Dec. 18, 1989, at 2 (statement of
Douglas Rathe, Assistant Illinois Attorney General) (Exhib-

it 7). The State and City have requested numerous lengthy
extensions of time during the course of this appeal. See e,
State Motion for an Extension of Time (Mar., 12, 1990); City
Motion for an Extension of Time (Mar., 7, 1990); State and City
Motion for an Extension of Time (Aug. 31, 1990).

12/ The same day the Commission's October 17, 1990 decision
was issued, the Governor of the State held a press conference
at the West Chicago site announcing the fulfillment of his
promise to the local residents that the facility's wastes
would not be buried in West Chicago. Chicago Tribune,

Oct., 18, 1990, at 22 (Exhibit 8); West Chicago Press, Oct. 18,
1990, at 1 (Exhibit 9). And Thomas Ortciger, the newly
appointed director of the IDNS, has offered predictions as to
how long it will take to move the wastes to another site.
Exhibit 8, at 1.
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Similarly, the Licensing Board has invested its resources,
time, and effort in achieving a thoughtful resoclution of the
issues. Extensive and detailed briefs have been filed in
connection with this appeal. This Board has already ruled on
numerous motions, including an unsuccessful attempt by the
State and Cily to stay Kerr-McGee's license amendment,

In short, equitable considerations strongly militate
in favor of preserving the Licensing Board's decisions. It
wae at the insistence of the State, an intervenor in this
proceeding, that the hear‘ng on Kerr-McGee's license amendment
application was convened in the first place. As a result,
Kerr-McGee was forced to incur substantial expense in respond-
ing to the numerous contentions raised by the State. And, the
State and the City were the parties that elected to file this
appeal. Having lost below, they now seek to terminate the
proceeding before a final resolution has been achieved., 1t
would be blatantly unfair for this Board to allow such a
stratagem to succeed.

The State and City claim that the Appeal Board's

decision in Kress Creek shows that this Board is required to

terminate this proceeding and vacate the Licensing Board's

decisions. Motion, 4, In Kress Creek, however, the Appeal

Board neither dismissed the appeal nor vacated the Licensing

Board decision., Kerr-McGee Chemical Corp. (Kress Creek

Decontamination), ALAB-B67, 25 NRC 900, 911 and n.15 (1987).
In point of fact, the Appeal Board indicated in an earlier

Memorandun and Order that even if termination of the



proceeding were eventually deemed necessary, the Board would
allow the Licensing Board's decision to stand, Memorandum and
Order (Jan. 7/, 1987) (unpublished) (Exhibit 10). As the " vard

stated:

In this proceeding . . . maintaining the
status quo may be more appropriate than
vacating the Licensing Board's deci-

sion . + . .+ In the first place, unlike
other proceedings involving motions to
terminate, this proceeding would not
really be moot in the usual sense -~ i.e.,
lacking in controversy. . . . and perhaps
most important, equitable considerations
here appear to militate against vacating
the Licensing Board's decision,

Memorandum and Order, 3-4 (emphasis in original). The Board

further noted that "it seems unta.. to deprive Kerr-McGee of

the successful defense of its activities before the Licensing

Board by abrogating that decision. Simply terminating the
case as it stands following that Board's decision == neither
affirming nor reversing on appeal -- may present a reasonable
solution to this dilemma." 1d. at 4. 1In short, the Appeal
Board declined to vacate because of the unfairness to

Kerr-M.cee that would result, Exactly the same conclusion

must be drawn hexe.léf

i3/ The rvpeal Board's discussion in Kress Creek is fully
consonant with the established practice in the federal courts.
See pp. 8-9, supra. The Supreme Court has summarized the
basic rule as follows: "If a judgment has become moot, this
Court may not consider its merits, but may make such dispo-
sition of the whole case as justice may require." Walling v.
vames V. Reuter, Inc., 321 U.,S. 71, 677 (1944) (emphasis
cdded); see also Labor Youth League v. Subversive Activities
(footnote cont'd)




The movants also rely on the Appeal Board decision
in the Sheffi_ld proceeaing to support their assertions.

Motion, 2; see US Ecclogy, Inc. (Sheffield, Illinois Low-level

Radicactive Waste Disposal Site), ALAB~866, 25 NRC 897 (1987).
But that decision has no proper bearing here. Sheffield was
an enforcement action and not a licensing proceeding.lﬁ/ The
Appeal Board's decision to vacate was motivated by the Board's
recognition tha* allowing the orders to be used by the State
in a subsequent enforcement action would be unfair to the

appeal. 1d. at 898 n.d, 22/ As the Appeal Board ruled:

fnantnote cont'd)

Control Bd., 322 F.2d4 364, 373 (D.C. Cir. 1963) (declining to
vacate a judgment because to do so would "wipe out" the "whole
Jong record of [(the) proceedings").

14/ 1In Sheffield, the NRC issued a show cause order against
Its licensee (US Ecology). US Ecology appealed two Licensing
Board decisions the first denying summary disposition on
certain issues raised by the show cause order, and the second
declaring the order denying summary disposition to be final
for purposes of appeal. After the NRC transferred regulatory
authority ~ver the Sheffield site to the State of Illinois, US
Ecology moved to terminate the appeal, vacate the order to

show case, and to vacate all decisions relating to the show
cause order.

15/ %he circumstances in this case are very different from
those cases where the Appeal Board, having found that a
license proceeding has become moot, vacated the Licensing
Board orders then on appeal. Vacation has been found
appropriate in two gets of circumstances -- where the licensee
has moved to terminate the proceeding, or where the project
under review has been cancelled and the licensee has not
opposed a motion to vacate. See Rochester Cas and Electric
Corp. (Sterling Power Project Nuclear Unit No. 1), ALAB-596,
11 NRC 867 (1980); Boston Edisou Co. (Pilgrim Nuclear Power
Station, Unit 2), ALAB-6%6, 14 NRC 965 (198l1); Long Island

(footnote cont'd)
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[I)nasmuch as the agreement manifestly has

the effect of depriving US Ecology of its

pre-existing ability to cbtain review

within the NRC of the Licensirg Board's

orders, operative effect must be removed

from those orders as an incident of the

termination of the proceeding in which

they were rendered.

Id. at 898 n.4. He-e, the same concerns for fairness require
that the Licensing Board's decisions remain intact.

It should be noted that the State of Illinois
asserted in the Sheffield case that the de 'isions should not
be vacated because "a real controversy remains" and because
"[a)dministrative and judicial economy will not be served by
requiring the State or U.8. Ecology to begin anew an enforce-
ment proceeding which has been litigated over several years
merely to return to the present posture." State of Illinois

Objections to Motion to Vacate Show Cause Order and Becard

Decisions,

2, 3 (June 12, 1987) (Exhibit 15). Although the e

State's arguments would have been unfair if applied in

Sheffield, they apply with full force here.

(footnote cont'd)

Lighting Co. (Jamesport Nuclear Power Station, Units 1 and 2), a
AL%B—GZ%, 13 NRC 24 (1981); United States Department of Energy i
(Clinch River Breeder Reactor Plant), ALAB-755, 18 NRC 1337 ;
(1983); Consumers Power Co. (Midland Plant, Units 1 and 2),

ALAB-842, 24 NRC 197 (1986). The circumstances of these other
cases do not present the unfairness to the licensee that would
follow from the vacation c¢f the Licensing Board's decisions

here.




CONCLUCION
For the foregoing reasons, Kerr-McGee urges the

denial of the State and City motion. This Board should main-

tain its jurisdiction and resoclve the pending appeals. If

this Board concludes otherwise, however, the Kerr-McGee

license and the Licensing Board's decisions should not be

vacated.

Re ctfully submitted,

e

P&Eter J. Nickles

Richard A. Meserve

Herbert Estreicher

COVINGTON & BURLING

1201 Pennsylvania Avenue, N.W,
Washington, DLC 20044

(202) 662-5576

Attorneys for Kerr-McGee
Chemical Corporation

November 13, 1990




UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASBHINGTON, D. €. 30558

October 18, 1990
SHAIBMAN

The Henorable James R. Thompson
Governor of Illineis
Springfield, Illinois 62706

Dear Governor Thompson:

i am pleesad to inform you that the Nuclear Regulatory Cemmission
(NRC) haes approved your proposed Amendment te the Agreemsnt under
which the NRC will discontinue and the State of Illinois will
espune regulatery authority ever ile. (2) byproduct material and
the facilities that produce 11e.(2) bypreduct material in
acecordance with Section 274 of the Atomic Energy Aect, as amended.

The Commission has determined that the Illinois program for
regulation of lle. (2) byproduct material and the facilities that
produce lle. (2) byproduct material generally is compatible with
the Commiswuion’s program for the regulation of like materials and
adequate to protect the public health and safcty with respect to
the materials covered by the proposed amendnent. Heowsvar,

certain standagde saopted by Illineis differ from the standards
adopted and enforced by the Commnission for the same purpose. 1In
accordance with the reguirements of Sectien 274e of the Atomic
Enargy Act, the Commizsion evaluated these differing etandards in
genaral, without refersnce to a particular site, and determined
that those standards are adequate for purposes of amending the
Commission’s sgreement with Illimeis. If, at senme time in the
future, the State seeks to apply those or other differing
standards to a particular site, including the West Chicago Rare
Earths Facility site, SBcetion 2740 requires the Comnisesion to
provide further notice and epportunity for a public hearing and
to determine whether the ftate’s differing standards will achisve
& level of stabilization and eontainment of that eite, and a
level of pretaction for publie health, safety, and the
envirenment from both radieologiecal and nonradielogical hazards
associated with the site, which iz equivelent te, or more
etringent than, the level which would be achieved by any

requirenents adeopted and enforecsd by the Commissien for the mame
PUrpose.

In erder te anable the Conmission to carry out its
responsibilities under Section 2740 of the Atemie Energy ket to
provide notice and opportunity fer a public hearing in the event
that the State proposes to impose alternative reguirements at




sites covered under this agreement, as well as to permit the
Commission to determine whether such alternative regquirements
will achieve a level of protection that is eguivalent to or more
€tr ngent than that afforded by the Commission’s regulations, the
State shall notify the Commission in advance of when the State
proposes to impose standards that differ from those established
by the Commission. This includes all instances where the State’s
proposed alternative reguirements, as contained either in
specific State regulations or as proposed for application at a
specific site, == (1) are either more or less stringent than the
requirements estadlished by the Commission; (2) address matters
where the Commission has affirmatively decided not to impose
requirements; (3) inveolve the exercise by the State of its
authority to grant exemptions from requirements established by
the State; or (4) add to or remove the flexibility that weuld
otherwise be available to the licensee in complying with NRC’s
standards. Following notification by the State, and prior to the
Commission’s publication of a notice, we would ask that the State
present the rationale for the application of such alternative
requirements, together with an analysis of whether such
alternative requirements will achieve a level of protection that

is egquivalent to or mcre stringent than that afforded by the
Commission’s regulaticns,

I am pleased to enclose three (3) copies of the Agreement for

your signature. Frollowing your execution of the Amendment to

the Agreement, please return two (2) copies to NRC. The third
copy is frr retention by the State.

On behalf of the Cummission, I congratulate you, your staff, and

the State of Illinois for taking this important step in
Federal-Ciate relations.

Sincerely,

i ,?%ihhrﬁikhvu—)
Kenneth M. Cary
Enclosure:
As Stated
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OF ILLINOIS
FOURTH DISTRICT

KERR-McGEE CHEMICAL CORFORATION,
Plaintiff-Appellee,
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Defendant-Appellant.
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No. 90MR4®
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Simon L. Friedman,
Judge Presiding.
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JUSTICE STEIGMANN delivered the opinion of the court:

This case is an outgrowth of a controversy over the
disposal of nuclear waste on property owned by plaintiff
Kerr-McGCee Chemical Corporation (Kerr-McGee) in West Chicago.
The principal question presented is whether Kerr-McCee may
challenge, by means of a declaratory judgment action, rules

promulgated by defendant Illinois Department of Nuclear Safety

(Department) pertaining to nuclear waste, which are not currently

in effect because the State has not yet received permission from
the Nuclear Regulatory Commission (NRC) to regulate the type of

nuclear waste covered by the rules. We hold the guestion of




whether the rules are valid is not yet ripe for decision and

reverse the order of the circuit court which denied the Depart-

ment & motion to dismiss Kerr-McGee s complaint for declaratory

judgment.
Although nuclear energy and related matters are gener-
ally subject to regulation by the NRC, under certain circum-

stances the .tates may assume regulatory authority in this area.

(42 U.S.C. §2021 (1988).) In order to assume such regulatory

authority, the States must, among other things, promulgate rules

that meet NRC requirements. 42 U.S.C. §§2021(d), (o) (19¢8); 46
Fed. Reg. 7540, 7544 (1981) (criteria 30, 32).
Accepting as true the well-pleaded facts of

Kerr-McGCee s complaint for declaratory judgment (Martin v.

Federal Life Insurance Co. (1982), 109 Ill. App. 3d 596, 601, 440
N.E.2d 998, 1003), Kerr-McGee asserted that it 1= the owner of a
former thorium milling facility in West Chicago and that naclear
waste, consisting of thov.ium miil tailings and associated mate-
rials, is present on this site. Since 1979, Kerr-McGee has
sought a license amendment from the NRC to permit stabilization
and closure of ite West Chicago facility. After two full evalu-
ations of the site, the NRC staff recommended "on-site stabili-
zation" of the nuclear waste at Kerr-McGee s West Chicago facil-
ity.

The proposal to indefinitely store nuclear waste at

Kerr-McGCee s West Chicago facility displeased the Department,




which preferred the nuclear waste to be stored elsewhere.
Consequently, the Department, in proceedings before the NRC,

opposed the on-site stabilization plan recommended by tihie NRC

staff.

On April 28, 1989, the Dep.rtment published proposed
rules which set forth "Licensing Requir=ments for Source Material

Milling Facilities" (13 Ill. Reg. 5874 (1%89)), as part of the
procedures requisite to obtain permission from the NRC to exer-
cise regulatory authority over nuclear waste, such ae those
present at Kerr-McGee s West Chicago facility. According to
Kerr-McC-e, its West Chicago facility is the only site in Illi-
nois to which these rules could possibly apply. After making
enly minor modifications in the rules in response to Kerr-McGCee’
comments, the Department adopted them in final form on January

19, 1990. 14 Ill. Reg. 1333-78 (adopted Jan. 19, 1990).

Kerr-McCee alleged that the Department s eff-rt to

obtain jurisdiction over its West Chicago facility was designed

to thwart the nearly completed proceedings before the NRC for
on-site disposal of nuclear waste at the facility. Also,
Kerr-McGee argued that the Department & rules pertaining to its
West Chicago facility were tailored to further the Department s

ability to obtain in State court an injunction against

Kerr-McCee s on-site disposal plan.

Kerr-McGCee alleged that the Department & rules relating

to source-material milling facilities are invalid because (1)




M

they viclate the Illinois Constitution & proscription of special

.

-

legislation (Ill. Const. 1970, art. IV, §13): (2) they are
contrary to various provisions of the Atomic Energy Act of 1954
(42 U.8.C. §§202.(0), 2114(c) (1988B)); (3) they are inconeistent
with and different from parallel Federal regulations governing
nuclear by-product materials (10 C.F.R. pt. 40, app. A (1989));
(4) they amount to "targeted" rulemaking, which is an impermis-
sible mix of regulatory and litigation functions within the
Department and exceeds the Department s statutory authority; and
(5) they are arbitrary, unreasonable, and capricious, and impose
unreasonable regulatory burdens in that they (a) do not recognize
existing NRC licenses for nuclear facilities and permit the
Department to revoke such licenses, (b) do not provide for
transfer to the Department and action by the Department on
nuclear facility license and license amendment applications
pending before the NRC, and (¢) do not make appropriate distinc-
tions between existing tailings sites and new tailings sites.

On the basis of the above allegations, Kerr-McGee
asserted that an actual controversy exists between it and the
Department. Kerr-McCee requested that a declaratory judgment be
entered against the Department, holding its rules prescribing
licensing requirements for source-material milling facilities to
be arbitrary, capricious, contrary to law, and, accordingly, null
and void. Kerr-McGee also requested such other relief "as is

appropriate under the circumstances.”

>




The Department filed a motion to dismiss Kerr-McGee s
complaint for declarateory judgment on the bases that the action
wag premature and no actual versy existed between it and
Kerr-McGee. The Department pointed out that no agreement had yet
been executed between Illinois and the NRC allowing the State to
regulate nuclear waste of the type present at Kerr-McGee s West

Chicago facility and, thus, the State is incapable of exercising

regulatory authority over the site. The circuit court denied

this motion, but allowed the Department s motion to certify for
appeal the question presented by the Department s motion to
dismiss., (See 107 Ill. 2d R. 308 (allowing interlocutory appeals
by permission).) The court stated the gQuestion as follows:

""Whether, under the circumstances of this case,

an actual controversy exists between plaintiff

and defendant which entitles plaintiff to bring

an action for declaratory judgment under Section

2-701 of the Code of Civil Procedure. "

This court allowed the Department & motion for leave to appeal,
pursuant to Supreme Court Rule 308 (107 Ill. 2d R. 308).

The positions of the parties to this appeal are quite
simple. The Department contends there is n¢ actual controversy
between the parties because the rules which Kerr-McGee challenges
are not presently effective and will not become effective unlees,
and until, the NRC permits the State to exercise regulatory

authority over nuclear waete of the type present at Kerr-McGee s




West Chicago facility 'he Department points out that because

|

there is no certainty that this will ever occur, there is no

certainty that the rules Kerr-McGee challenges will ever become

applicable to Kerr-McGee. The Department argues that the courts
should not be burdened with declaratory judgment actions such as
thie, which may well prove to be entirely advisory or hypotheti-
cal in nature.

Kerr-McGee states that its complaint alleges facts
which establish an actual controversy exists between it and the
Department and, therefore, properly states an action for a
declaratory judgment. Kerr-McCee asserts that the posture of
this case, in terme of the record and issues presented for
review, is exactly the same as that in a case requesting judicial
review of agency rulemaking. FKercr-McGee contends that the
question of whether the rules at issue here are invalid under

State law is of direct and immediate relevance to the NRC s

decision as to whether the State should be allowed to assume

regulatory authority over Kerr-McGee s West Chicago facility.

Kerr-McGee suggeste that holding these rules invalid on State law
grounds after the NRC has transferred regulatory authority to the
State could create a regulatory vacuum with respect to its West

Chicago facility. Kerr-McGee maintains that neither a threat of

immediate enforcement of a statute, a threat of personal injury,

nor a threat of imminent harm are necessary before a declaratory

judgment action to determine the validity of statutes or




regulations may be maintained, and the fact that the occurrence
of some future event is a prerequisite *o enforcement of admin-
istrative rules is of no consequence in determining whether they
may be challenged in a declaratory judgment action.

Finally, Kerr-McGee maintains that if it waits until
the NRC grants the Department permission to assume regulatory
control over nuclear waste sites, such as its West Chicago
facility, to contest the Department s rules governing source-ma-
terial milling facilities, it might never be able to challenge
the rules. This argument is grounded on a two-year limitation
period on actions to challenge administrative rules for noncom-
pliance with section 5 of the Illinois Administrative Procedure
Act (Act) (I1ll. Rev., Stat. 1989, ch. 127, par. 1005(b)), and
there is no assurance that the NRC will rule on the State s
request to assume regulatory authority within two years of the

effective date of the rules at issue in the present case. The

Department responds to this argument by stating that Kerr-HMcGee

does not assert "ny challengs to its rules which is subject to

the two-year limitation period contained in section 5 of the Act.
Section 2-701 of the Civil Practice Law provides:
"The court may, in cases of actual controversy,
make binding declarations of rights, having the
force of final judgments, whether or not any

consequential relief is or could be claimed,

including the determination, at the instance of




anyone interested in the controversy, of the

construction of anv statute, municipal ordi-

nance, or other governmental regulation *** and

a declaration of the rights of the parties

interested. *** The court shall refuse to enter

a declaratory judgment or order, if it appears

that the judgment or orcer, would not terminate

the controversy or some part thereof, giving

riee to the proceeding." (Ill. Rev. Stat. 1989,

¢ch. 110, par. 2-701(a).)
In order to maintain a declaratory judgment action, one need not
have suffered an actual injury by virtue of a statutory enact-
ment, and prosecution need not be imminent. However, the under-
lying facts and issues may not be premature or moot, and the
courts should refrain from rendering advisory opinions or pro-
viding guidance regarding future events. (lllinois Camefowl

Breeders Association v. Block (1979), 75 Il1ll. 2d 443, 450, 389
N.E.2d 529, 531.)

It is presumed that a validly enacted statute

will be enforced (Hoegland v. Bibb (1957), 12 Ill. App. 2d 298,

303, 139 N.E.2d 417, 420), and a declaratory judgment action may

be maintained where a statute casts doubt, uncertainty, and
insecurity upon a plaintiff 's rights or status and thereby

damages his pecuniary or material interests. (Qak Park Trust &

savings Bank v. Town of Palatine (1981), 100 Ill. App. 3d 674,

679, 427 N.E.2d4 298, 301.) In other words, a declaratory




judgment action may be maintained where statutes or administra-
tive rulee, which have cleared all hurdles prerequisite to their
becoming fully effective, require one either to take a certain
action or to refrain from a certain action, regardless of the

actual probability of prosecution for noncompliance.

Measured by the above principles, Kerr-McCee s com-

plaint does not state a cause of action for a declaratory judg-

ment. At present, the rules Kerr-McGee seeks to invalidate
impose no duties on Kerr-McGee. They require Kerr-McGCee neither
to take any action nor to refrain from taking any action in which
it is presently engaged or plans to be engaged. These rules will
impose dutieg on Kerr-McGee only if and when the NRC allows the
Stete to assume regulatory control over nuclear waste such as
that at Kerr-McCee s West Chicago facility.

It is possible that the rules at issue here will never
become applicable to Kerr-McGee. The NRC may find, for instance,
that the rules themselves are not in harmony with parallel
Federal regulations, or the NRC may find other shortcomings in
the Department & proposed regulatory scheme which result in the
NRC s denying the State s request to assume regulatory control
over source-material milling facilities. Disapproval by the NRC
of the Department’'s rules governing such facilities could require
the Deprrtment to withdraw the rules and substantially rewrite
them. This could conceivably occur more than once. Under this

scenario, Illinois courts could determine the validity of several




sete of rules which, due to action by a Federal

regulatory
agency, would never become effective. In these days of congested
court dockets, we cannot countenance the possibility of a pro-
ceeding, or a series of proceedings, which would culminate in
purely advisory decisions.

Moreover, the most complex .ssues raised by Kerr-
McGee s complaint for declaratory judgment are those which
involve questions of whether there is a conflict between the
Department s regulations which Kerr-McGee challengee and Federal
statutes and regulations pertaining to the same subject. Com-
nared to these questions, the State law issues raised in Kerr-
McGee s complaint--whether the Department s regulations violate

the Illinois Constitution s prescription of special legislation

and whether they amount to impermissible "targeted" rule-

making--would be easy to resolve. Under the doctrine of primary

jurisdiction, courts should defer decisions on matters which are
within the specializei techniral expertise of an administrative
agency until the appropria’e administrative agency has had an

opportunity to consider them. (Kellerman v. MCI Telecommunica-

tions Corp. (1986), 112 Ill. 2d 428, 444-45, 493 N.E.2d 1045,

1052, cert. denied (1986), 479 U.S5. 949, 93 L. Ed. 2d 384, 107 8.
Ct. 434.) There are few cases in which application of this
doctrine would be more appropriate than the present case. The
NRC is unquestionably better qualified than the Illinocis courts

to snsider, in the first instance, the complex questions




concerning the meaning of Federal statutes and regulations
pertaining to nuclear safety which are presented by Kerr-McCee s
complaint for declaratory judgment.

Contrary to Kerr-McGee s contentions, invalidation of
rules promulgated by the Department governing source-material
milling facilities after the NRC has given the State authority to
regulate such facilities would not result in a regulatory vacuum,
1f the Department s rules would be invalidated on State law

grounde after becoming effective, and the State law deficiencies

in them could be cured, the Department could propose new rules

which conform to State law. It would be highly unlikely that the
changes designed to bring the rules in conformity with State law
would create questions as to whether they conformed to Federal

statutes and regulations pertaining to nuclear safety and, thus,

the validity of the second set of rules could be considered by

the Illinois courts on an expedited basis. In the meantime, the
Department could exercise its emergency (Ill. Rev. Stat. 1989,
ch. 127, par. 1005.02) or peremptory (Ill. Rev. Stat. 1989, ch.
127, par. 1005.03) rulemaking powers to enact temporary rules to
regulate source material milling facilities. 1If for any reason
it would prove impossible for the Department to fill a regqulatory
gap stemming from invalidation of its rules on State law grounds
after the NRC has given the S.ate authority to regulate source-
material milling facilities, the NRC would have authority to do

80. Section 2021(j) of the Atomic Erergy Act of 1954 provides:




Reserve power to terminate or suspend

agreements; emergency situations; State

nonaction on causes of danger; authority

exercisable only during emergency and

commensurate with danger|( .|

(1) The Commission, upon its own initiative
after reasonable notice and opportunity for
hearir 4 to the State with which an agreement
under subsection (b) of this section has become
effective, or upon reguest of the Governor of
such State, may terminate or suspend all or part
of its agreement with the State and reassert the
licensing and regulatory authority vested in it
under this chapter, if the Commission finds that
(1) such termination or suspension is required
to protect the public health and safety, or (2)
the State has not complied with one or more of
the reguirements of this section. The Commis-
sion shall periodically review such agreements
and actions taken by the States under the
agreements to ensure compliance with the provi-
gions of this section.

(2) The Commigsion, upon its own motion or

upon request of the Governor of any State, may,

after notifying the Governcr, temporarily




gsuspend all or part of its agreement with the
State without notice or hearing if, in the
judgment of the Commission:
(A) an emergency situation exists

with respect to any material covered

by such an agreement creating danger

which requires immediate action to

protect the health or safety of

persons either within or outside the

State, and

(B) the State has failed to take

steps necessary to contain or elimi-

nate the cause of the danger within a

reasonable time after the situation

arose.
A temporary suspension under this paragraph
shall remain in effect only for euch time as the
emergency situatior. exists and shall authorize
the Commission to exercise its authority only to
the extent necessary to contain or eliminate the

danger." (42 U.S.C. §2021(j), at 449 (1988).)

Given the Department s emergency and peremptory rulemaking

powers, as well as the NRC's authority to terminate or suspend
State authority to regulate nuclear materials, there 1s no

possibility that source-material milling facilities would be left




unregulated as a result of the Department s rules being invali-

dated on State law grounds after the State has obtained authority

to exercise regulatory jurisdiction over such facilities

The cases on which Kerr-McGee mainly relies (Lake

Carriers’ Assn. v. MacMullan (1972), 406 U.8. 498, 32 L. Ed. Id

« N

257, 92 8. Ct. 1749; Underground Contractors Association v. City

of Chicago (1977), 66 Il1l. 2d 371, 362 N.E.2d 298; City of

Chicago v. Department of Human Rights (1986), 141 Ill. App. 3d

165, 490 N.E.2d 53; Stone v. Omnicom Cable Television (1985), 131

I11. App. 3d 210, 475 N.E.2d 223) do not support its argument

that it is presently entitled to challenge the Department & rules
by means of a declaratory judgment action. All these cases

involved statutes or procedures which, unlike the rules here at

issue, were in full force and effect at the time the declaratory

judgment action was filed. The same is true of actions request-

ing judicial review of agency rulemakings. See A.E. Staley

Manufacturing Co. v. Illinois Commerce Comm n (1988), 166 Ill.

App. 3d 202, 206, 519 N.E.2d 1130, 1133.

We also find no merit in Kerr-McCee s argument based on
section 5 of the Act. (Ill. Rev. Stat. 1989, ch. 127, pars. 1005
through 1005.04.) As noted by Kerr-McGee, a challenge to an
administrative rule based on noncompliance with this section must
be commenced within twe yeare of the rule s effective date.

(111. Rev. Stat. 1989, ch. 127, par. 1005(b).) Subsections 5.02.

§.03, and 5.04 (ll1l1. Rev. Stat. 1989, ch. 127, pars. 1005.02,




1006.03, 1005.04) concern emergency rulemaking, peremptory
rulemaking, and automatic repeal of rules Clearly, none of

these subsections are applicable » the case at Lar Subsection
§.01 (1l11. Rev, Stat. 1989, ch. 127, par. 1005.01) deals with
public notice and comment requirements for proposed rules, notice
to and action by the joint committee on administrative rules as
to proposed rules, and the publication of adopted rules. In its
complaint for declaratory judgment, Kerr-McGee does not allege
the Department failed to comply with any of the procedural
requirements prescribed by section 5 of the Act in promulgating

the rules at issue in the present case. Therefore, under the

facts of this case, there is no possibility that Kerr-McGee will

be barred from asserting any of its objections to the disputed

rules by virtue of the section 5(b) limitations period.

The circuit court order which denied the Department s
motion to dismiss is reversed, and this cause is remanded to the
circuit court with directions to dismiss Kerr-McGee s complaint
for declaratory judgment.

Reversed and remanded with directions.

SPITZ and McCULLOUGH, JJ., concur.
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STATE OF ILLINOIS

DEPARTMENT OF NUCLEAR SAFETY
10535 OuTER PaRK DRIVE
SPRINGFIELD 62704

(217) 785.8900
Terry R LasH
Dmgcron

September 26, 1989

Mr. Harold R, Denton, Director

0ff1ce of BGovernmental and Public Affairs
V.S, Huclear Regulatory Commission

11655 Rockville Pike

Rockville, Maryland 50852

Dear Mr. Denten:

This letter is {n response to your letter of September 25, 1989, informir.
me that the U.S. Nucleer Regulatory Commission (NRC) intends to teke no actien
in response te the recent activities of the Kerr-McGee Chemical Corporation in
West Chicago, 111inoig., On September 1, 1989, Kerr-HcGee sent & jetter to
Leland Rouse, Chief, Uranium Fuel Licensing Branch, informing him of plans to
relocate urantum mill tallings from off-site reside...lai locations to the West
Ch1ca?o Rare Larth's Facility., Kerr-McGee proposed to perform these
aetivities under authorization granted to 1t by fts 'le.(2) dbyproduct material
Ticense, which was 1ssued by WRC. Acc0rdin? te your letter, however, NRC Has
concluded that because NRC believes the tailigs to be source material, Kerr.
MeGee's proposal does not 811 within NRC's (urisdiection and, therefore, NRC
48 not reauired to take ony regulatory actier. The State of I1lineis finds
this posture undesirable end unacceptable.

The characterization of the materia! in Hest Chicago as sourse material is
{ncorrect. As you know, 1itigation appealing the Commission's determination
of the tailings as source material s currently pendin pbefore the United
States Court of Appeals for the District of Columbia Circuit. Both the State
of 1114nois and Kerr-McGee contend that the materia) 18 byproduct material as
gefined in Section lle.§2) of the Atomic Energy Act. Since 111inois does not
acknowledge that the tailings are source material, any regulatory action by
the Department of Huciear Safety with respect to the tail ngs woulid fall
puteide the jurisdiction that was transferred to the State by gxecution of the
Section 274(b) Agreement with MRC. Therefore, for the State to attempt
regulation of the tailings before conclusion of the 1itigatien would seriously
ynderming the State's position that the teilings are 1le.(2) byproduct
nateria) end undoubtedly would be challenged by Kerr-HMcGee in court.

The State of 1114nois s doing everything within its authority to assure
that the uranium mi1) teilings located in and near West Chicago are managed
properly and in & manner thet poses the least threat to public health and
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safety. For this reason, the Stete has consistently objected to Kerr.McGee's
proposal for disposal) of taflings et the Rare farth's Facility., While the
State 1s encourased by Kerr-McGee's inftiative to underteke cleanup activities
gt off-site areas, any materia) that 4s collected as & result of these
activities should be properly disposed of ot & facility that can safely accept
such wastes for éisposal., The Rare farth's Facility 4s not suitable for
disposal of this off-site material,

The Depertment would emphasize that, regardless of whether the off-site
materia)s are charecterized as source material or byproduct materiel, the
contamination of the residentia’ properties oceurred during & time when NRC
was the sole regulatory suthority over the West Chicego Rare Earth's Facility.
NRC's refusa) to address a problem that was created when 1t had sole
regulatory jurisdiction 1s unacceptable, It 15 my hope that this most recent
controversy invelving the Rare farth's Facility will encourage KRC to
cooperate with the State's efforts 2o assure that a1 of the tailings are
disposed of properly. Furt'ermore, NRC can resolve the jurisdictional issue
by grantin? 114nois' forma) application to amend the Section 274(b) agreement
to cover 1le.(2) byproduct material, since execution of such an amendment
would render the Jurisdictien issue moot.

In the meantime, the State will do everything within 1ts power to protect
the health and safety of people of West Chicago, The 111inois Department of
Nyclear Safety will continue to monitor Kerr-McGee's off-site cleanup
activities to assure that they are performed {n accordance with Kerr-McGee's
1icense and the plan thet was submitted to NRC on September 1, 1989. The
State will also continue 1ts activities to ensure safe disposal ef the mi))

tailings.

Mr. A, Bert Davis

Adminigtrator, R@gion 111

U.S. Nuclear Regulatory Commission
799 Roosevelt Road

Glen £Yiyn, !114nois 60137
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The Continuing Story of the
Rare Earths Facility in
West Chicago

The sute of the
'l()’”lf' rare
eariins processing
faciiiry at Ann
and Factor
Streets in West
Chicago. The
_Ilafulf\ was
viosed in 197

Radiological Response-Abilinies
spoke to Dr. John Cooper. Manager
of the Office of Environmental
Safety about the Kerr-McGee
Chemical Corporation's Rare Earths
Faciliny in West Chicago. Dr. Cooper
came to [DNS in 1981 from the U.S
Nuclear Regulatory Commission's

NRC) Region Il office in Gien
Ellvn. [liinois, where he had spent
the previous six years. Dr. Cooper
earned his doctorate in radiation
hiology from the University of lowa
in 1971 and is the author of numer-
ous publicatons.

Radiological Response-Abilities
What 15 the history behind the Kerr-
McGee facility in West Chicago?

Dr Cooper: The facility was staried
by the Lindsay Light and Chemical
Company in the 1930s. [t was |ater
purchased by the Amencan Potash
Company, and in 1967 the Kerr-
McGee Chemical Corporation
acquired the facility when it pur-
chased Amencan Potash. In |971,
the facility ceased operations

RR: Whar activinies took place on the
site?

C. The Lindsay Light Company
imported monazite sands. which had
high concentrations of rare earths,
uranium. and thonum. The thonum
was extracted for use in lantern
manties. Dunng Worid War [1, the
federal government was Lindsay s
largest customer. Also, Kerr-McGee
extracted the rare earths trom the
same ore and used that maenal for
phosphors in early color TVs and in
lighter flints

RR What processes were used on
the site’

C: The crushed rock was mixed in a
whois senes of chemical procedures
but one of them used hot sulfuns
acid 10 extraci the thonum or rare
2anhs from the ore. Workers would

pump the remaining siurmy 1n a long
pipe from the northern par of the
site 10 the southem part of the site
and would dump 1t out 1n piles. That
alioweg the sullunc acid residues 10
S04k 1nL0 the ground

RR. What has Kerr-McGee proposed
10 do with the conigminaied materia
on the site’

C. Kerr-McGee had essenually left
the site 1n caretaker starus for several
vears after 1971 The site 1n West
Chicago was inspected basically as a
¢losed industiial facility. Fences
were collapsing and buildings were
actually detenorating. NRC Region
[1I bzgan 1o get concerned that some-
one was going to get hunt. One of the
buildings was five stones tall and
you could walk up 10 the 1op and
walk around. If you didn 't watch
what you were doing, you could
walk nght into an empty elevator
shaft. The NRC Region [1] office
began pushing the NRC Washington.
DC. office 10 require Kerr-McGee 10
decommission the site for safety
reasons. NRC finally required Kerr-
McGee to submit a decommissioning
plan for the facility. When | ieft the
NRC., | thought | left Kerr-McGee
totally behind.

Basicallv e plan called for
dismantling the structures. [t
ongnelly didn't include much in the
way of site clean-up because Kerr-
M.cGee hadn 't idenufied the extent

-~ - e G

-1 contaminated soil and other
matenals on the site. They have
proposed disposing of the strustiura
matenais and the tailings in 2
JISPOSA| Cellamiheir terme=n (ha
site. In the ensuing charactenzation
the volume of estimated waste wen
from about S million cubic feet 1o the
last estimate of somewhere netween
13 10 18 million cubic feet

RR Wh\ does IDNS Siate n
with Kerr-McGee s proposa
dizpose of materials on-site

agree

C: The basic contention is this
because of the very ong haif-life of
the matenai-—something like |4
billion years for thonum-232~ong-
term disposal of the matenal in West
Chicago is inadequate. It s not an
ideal site anyway. Because the site 1s
located in an urban area and DuPage
County 1s so densely populated. there
are more chances that any waste
disposal may bz violated by intrud-
ers. DuPage County was included in
the very early screening for the low-
level radioactive waste (LLW)
disposal factlity, and had we looked
for a disposal site there, we would
have rejected it on the basis of
hydrology: it has an aquifer 40 tee!
down and appears (0 have u direc!
connaction to that aguifer. Also, the
flood plain s fairly close. The
critena that the site should be remote
from population areas to prevent
{Please see next page |
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Dr. John Cooper
Mangger of
IDNS's Office of
Environmenial
Safery

Rare Earths Facility

(Continued from preceding paee)
them from disturbing the site obvi-
ously does not fit in West Chicago.
Maintaining compliance over |.000
years in West Chicago would be very
difficult. Kerr-McGee 's plan 1s 1o use
the southernmost 27 acres for waste
disposal. L.eaving an open, 27-acre
plot with a 40 foot or taller hill. even
though fenced, in the migdle of West
Chicago undisturbed for a few
million vears. 1s an impossible
dream

RR: Wiere wi!l the waste go?

C. 1 don t know. but Kerr-McGee has
several options The licensee, Kerr-
McGee. 15 required to find a suitable
site in {1lino1s or another state. We
had offered. when we began the
LLW disposal facility siting process,
10 look for an area large enough to
include a site for the Kerr-McGee
matenals. The waste wouldn't have
been actually disposed of on the site
licensed for LLW disposal. In fact.
the NRC 's Pan 61 regulations
require a separate disposal for LLW
But 2 1ot o1 the siting consideranions
dare the same. Our goals are ground-
water protection. protection ot the
environment. protection trom
JIrDOMe reiguses. and proteclion ot
the disposd! sie 1selt trom intrusion
Those ure tne sume whether vou re

looking at disposal of tailings or
LLW We thougiit when looking for
an area for the LLW disposal facility
that we CouliC simplv ook for one
tha! was a few hundred acres larger
and part of it could be licensed for
disposal of the Kerm-McGee waste
Kerr-McGee wasn 't interested. the
1dea didn t go anywhere. and we
didn 't pursue it In fact. some of the
current sites we are looking at are
not large enough 1o take Kerr-
McGee s matenal

RR Whai is the c.tent of contaming-
tion from the Kerr-McGee faciliny®

C. There 1s conamination in Kress
Creek and the West Branch of the
DuPage River from the site. and U.S.
EPA monitonng has revealed
elevated radon levels off-sie. Kerr-
McGee took corrective action for
that. Ninety-two residential areas
off-site were also contaminated
Apparently in the Lindsay Light ana
Amencan Potash days. the tailings
were used as fill matenals for anyone
who wanted them. We surveyed
1ems releassd from the site—=timbers
and things==but the wailings were
taken off wholesale. In the 92
properties. the contamination ranged
from an entire yard to areas where
they probably filled in stump heles
or something. Some obviously
spiiled from trucks and there are sull
streets that have contamination in the
soil along the sides. There were
fairly large deposits in Reed-Keppler
Park. on the north side of West
Chicago. There was a very large
deposit which was obvious!y
dumped &S a disposal site==a pit
aboul |4 feet deep

RR ' Has the Kress Creek or DuPage
River comamiranon had any effect
on vegetation or wildlife’

C: No. 1it's fairly spotty contamina-
tion. There doesn 't appear to be any
residual effect we can find. The i1ssue
of whether that 15 to b2 cleaned up.
along with any remaining otf-site
matenal. still has 1o be rescived

RR s the

ter in West Chicaeo used us

oaenindied eroundwa
g source

ndrimking wyiler

C No. currently the dnnking water

comes from bedrock aquifers The
near surface aquifers haven ( been
used. Apparentiv. they have [imied
capacity Mowever as areas have
grown. DuPage County has faced the
same stresses as the rest of the collar
counties regarding water. Some have
run out of groundwater for wells and
have tapped into Lake Michigan and
city of Chicago svstem. If the
probiem is capacity. fine, but a city
shouldn t have (o preciude the use of
that groundwater because |t has been
made uns.itable by contamination

RR: Who has regulatory responsibil-
ity for the contaminated material’

C: There are two i1ssues left 1n West

Chicago. One 1s still being decidud
in count. Under the NRC's Agree
ment State program, regulatory
authonty for LLW and byproduct
matenal, source matenal, and special
nuciear matenal in quantties less
than a cnucal mass was transferred
to the State in June 1987, The NRC
staff said that authonty for most of
the off-site matenals was transterved
to the State based on the definition of
those &s source matenals. The on-site
matenial was defined as mill tailings.
referred 10 as byproduct matenal
under Section | 1e.(2) of the Atomic
Energy Act. and left under NRC
Junsdicuion. This would create a spiit
Junsdiction in West Chicago. which
we b2lieve shouid %e under singie
Junsdiction. Kerr-McGee filed suit 1o
block that sransfer which 1s still in
process. The State will be applying
under the NRC Agreement State
program for regulatory authomty
over | le.(2) byproduct matenai. |f
IDNS is granted regulatory authonty
for such matenal. both off-site and
on-site matenal would be under our
junsdicuon

The other 1ssue. apan from spilii
junisdicuion. 1s permanent disposal in
West Chicago. and that is really the
signi’ ~ant 1ssue. If we thought the
current process would lead to an
acceptable (ong-term solution. we
wouldn t worry about junsdiction

Please see puce /2




SRR
Rare Earths Facility

(Continued from page 5|
RR Is there any advantage 1o be
gained from split jurisdiction’

C: No. there are g lot of disadvan-
ages. Kerr-McGee couid be in a spot
where we [the State| required Kerr-
McGee 10 dispose of the matenal we
license off-site and the NRC could
approve disposal of waste under its
Junsdiction on-site. Most of the
tailings and sludges that have the
highest activity are those that have
staved on-site. 50 It would make very
little sense to put the iesser contami-
nated matenals in a more remote
area and leave the most contami-
nated matenals in an urban area,
which 1s exactly what we 've been
trying to avoid. If the State is granted
regulatory authonty for 1le.(2)
byproduct matenial. the problem of
Junsdiction will be eliminated.

RR.: Have any studies been done of
the health effects of the Kerr-McGee
Jaciliey on the West Chicago popu-
lace?

]
Radiological sqe, s
Response-Abilities
[llinois Department of Nuclear Safery

{035 Outer Park Dnve
springfield, [L 62704
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C: No. Because it's a relatively small
population and hard to study. there
haven't been any epidemioiogical
studies done on the Wes: Chicago
population. There was one study
done on workers al the facility by
Argonne National Laboratory It
didn 't really show any differences.
but it was a relatvely small sample—
less than 1,000

RR What about the local popula-
tion’ Hew have they responded’®

C: Most of the people in West
Chicago would like to have the waste
moved. The facility has been deteno-
raiing for years with nothing happen-
ing==it's been a real eyesore. West
Chicago did ge: hurt in the recession
and the faciity has affeced property
vaiues close to the site. The citizens
would like not to be studied anymore.
There have been endless studies
done. They would like 1o see some
action and | agree with them. You
can fine tune some points dbut you
ought to do something eventually
Occasionally, you find sormeone who
worked at the facility that deesn 't

think it's a problem. But the vast
majonty would like 1t disposed of
somewhere other than West Chi.
cago. It s a very localized prodbiem
that has not aroused a great dea! of
Inwerest outsige the city. Very few
other peopie have picked it up

RR. How will the probiem ultimare!s
be resolved”

C: 1 think 1t will probably wind up in
court again. [ think the State has the
qualifications to take authoriry over
the site. and | think we will | think
the NRC will eventually award us
Agreement State status for mill
wilings, probably within a vear
roughly. | think that we will be
successful with the application.
Regardless of the licensing actiorns.
Kerr-McGee will challenge the Staze
in court. But it will probably only
delay the inevitabie and the tailings
will eventually be sent for safe
disposal. Q

~Tammi E. Gengenbacher

BULK RATE
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New NRC decé%s;mn puts W

By Tom Pans

Teryear efforts W remove tonwm wastes
froam West Chucago muy have moved another
s\ep cioser W reality

4 pew Nuclear Regulatory Commussion
(NRC) decusion hus given the Dunos De
paranent of Nuclear Ssfety yjunsdiction over
sl redioactive matenal bured al Resd
Keppler Park as well as » portion of the
massive siockple of wraste &t U Kerr-McGee
Chemical Co. piant st Ann and Factory
Stroets.

Mayor A. Eugane Renncls zaid Monday
tha! under the state agency's junsdiction, 3
miluon to § miluch cubic fest of wasie ot
Read-Keppler Park on the north sde of tovm
and at the Kerv-JicGer plant must b &-
cevated and removed framn West Chicago

Tae NRC ruling cazoe in 8 ecmplicated,
matarial end “‘byproduet.”

Pliysicelly, the compsaition of byproduct
&nd esuree Atenal s oo wWentiea), Jotmn
m WG MIVIrSRERETRE wmw
the Mivois Department of Nucsar Safety, &x-
pleincd. Sowvee material, howewer, falls
undar etate jurisdiction, and #ate baw pro-
hibits it frem bsing dispesed of i@
ERicipality

West Chicago thoriun i the result o
almaet 80 years of cparation of the plant &t
vmmmmmamm

Mnm@eermm"'
. the NRC (or partnission 0 *‘desomeniay
‘m@mmm mmmmm

! coer medical and indusrial vee of redicacs

'mmmhmmm

88 Bran.

m Al nd i w wm W‘! m
wes the reault of @ regusal by Racesls that

e NRC review & el appsel regerding
| recionctive wasi2 in Kress Cresk and to aleo
| Petity “exerce” and “bypoenst” matsrial
ot the park and at the lastory.

Tin Reed-Xsppler Pork theriam ésposit is

' the result o the comen use of procsaed
' Uoriemn ennds 5 erdinary Gl in Qmas btere

comearn fer low-isval radioactivity Goveliped.

+ Bgch of the thorium () wsed in Uke city was

remeved gnd cucved ot the fselory in a
claanip cparnlien eondusiad by Kerr-MeGeo
and ST el Sarkaiy £ €

The park &l ares, (enced and marked with

R i L e B L L SR PR R ol R Sha b ST L XSt

radioscuvity warmung signs, was excluded
Because of its volumne

Rannels was nolilied Friday of the NRC's
Aug. b decusion. Ble ¢ the action s as ur-
portant as Gov James Thompson's sigrung
of a bll earber thus menth secking sale
Junsdiction over all the radiosclive waste

“Thus is estremely good news for the aity
It's very migniicant,' Remnels saud ' At the
very least, the sowrce matenal must go "

Specilically, the NRC conciuded low-leve!
radicactive evaste buned outside the ety
Lmits, waste buned i the tenced-in landfil
8. Reed-Reppler Park and waste extracted
trom reaidential areas and the city's pewage
trogtment plant and #ockpiled gt Kerr:
MeGee's tactory site from 1080 to 1887 s
EDUrce matesial

West Chicago Diresior of Parks Dewvid
Thones saud the NRC dsasen was a plersant
surprios. The londfill ic @ public eyessre in the
eouthwesl cornar of the perk. It 1s overgroem
with weats,

“We've brsn caught betwean rock and hard
place because @e kave no authority to have
it rezpoved,” Thomes aaid.

When asd whare the waste will be relocated
rerneiny encerialn because Kerr-RMoGee is
especied to appeal the NRC's decisien. Comn
pany ciicialo bMondey maid they are review-
g e dociaen.

A eontionieg problem in dealing with West
Chieago Hori 18 lunitad apace in existing
lowave. wagic digposs) facilitice in the U S,

Minss and cesghbaring ciates swrvendly
are peychating 8 cunpact W esabliah &
tacility © sarve their peed,

RMesnwblle, the Dlincis Department of
Nuslser Satety =0 walt for & desmon by Co-
. &5 B GpTing on @ 4L thel eonld give tie
ate prrisdicien o ol thy byprdes radicec
mmam@w Wmm
mmm

"Wnnmmmnwmmm
then pisce-tnesl ," Coopar said “We'r e3-
pesling thal state jariediction (of byproduct
otenal) will be grasted within & year. Then
e could bsgm m for the waste
m&laﬂamm
£ esthmaated § million eubic oot of waate
material i Kress Creall 83 well s ansther
4 enfllics t9 b malllan eulie feet 62 the foctory
mmmuwwwmm

Cosper eaid that, ot the eariiest, radicses
mmmwmmwm

aligdeally, we're i) o ways off,” b2 Gaid.
"mmmmmmmmm
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UNITED SYATES
NUCLEAR REGULATORY COrAMISSION
wagnCTON © C 5308

NoV o e 1888

MEMORANDUM FOR: G. Wavme Kerr, Director
O0ffice of State Programs

FROM: Richard E. Cunningham, Director
Division of Fuel Cycle and Materia) Safety

SUBJECT: STATE OF ILLINOIS AGREEMENT

This refers to your memorandum of Movember 15, 1985, summarizing the
November 12 meeting with state representatives on the preposed [111mois 276d
Agreement and the follew-up letter 0 Mr., Lash.

As you know, we want to i1nclude the Kerr-McGee West Chicage site as part of
the Agreement. We firmly belfeve that the decontemination/waste management
1gsues 8t several West Chicage locations can best be resolved by management
under & single regulatory agemcy rather than gividing 1¢ between @ federal

and § state agency. e further believe 1t can best be handled by the state
beceuse of their clese coupling with gatisfactory resolution of the fssues.

Therefore, we sugpest an garly meeting R0 develop ¢riteria for inciuding the
the Kerr-McGree Hest Chicego site in the Agresment. He can offer I11imois
technical support to reduce their reseurce requirements for this spectific
case. Williem 7. Crow will represent the Office of Nuclear Materia) Safety
and Safeguards.

In your mext letter %o Me, Lash on the proposed Agresment, 1t might de usefuy!
to note that we are exploring the West Chicago matter with the objective of
inciuding the Kerr-MeGee site in the Agreement.

flebon o O

v

Richar” Anninghgm, Director
Divigsion of Fuel Cycle and
Material Safet,

€c: ™r, Davig
Hr, Mausshardt
Mr, Crow
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Continord from page |

been waiting for,” sald Linda
Chasteen, who moved to West

hicago two years ago. 'I'm
o

Chasieen was smong the 30 of
o0 Wesi Chicogosns who ap+
auded, chey =d and waved 1

ners and sigas of the Thonum
%uoa roup :d Om&mrk.
ompon 0 8 aees confler.
ence g;o tbcpcmmmmm'l deci-

“We're ecstatic This bs the da
we've been woiting for," 241
Mike Kasiewscz, another member
of TAG, & ecnizens’ Proup that
helped spearhead the Night 1o nd
West Chicago of the thonum

“i's mﬂm‘tel& not over yet,"
Kastewice tald. But & Mancy As
pan, snother TAO member, put
i, “There was a group lof con-
cerned citizens| |1 years ago, snd
| was involved in aaother four
years ago. This @ the first time
we've gotlen any momentum, "

“] got gooscbumps,” said West
Ouci.so ayor Paul Netzel

The cheers and applause td
when Thompson notad TAG's
movement 1a a lauedsy gt of ac-
konowledgements 1hot praieed
“bn n&n eflerts in Spnngfield
mf?: ashington 1o bang about
the transfer,

The governor mentioned fllinois
Ally. &n. Neil Hartigan, a Dem-
ocrat; Dy Page County State's
Atty. James Ryan, & Republican:
state Rep. Don Hensel (R-Weat
Chicago), state S2n. Doy Karpiel
R-Roselle); and Yorlville Repub-

esn J. Dennis Mastent, the con-

greasman representing West Ch-
cago

The state had sought control for
two years under o federal law that
the commission o relin-
quish 1ts authority over some
of radicactive maiarial to
ptates thet prove their compe-
ten~~ ap regulstorn. At the same
time, Kerr-MeGee had sought
permission from the commission
1o bury the matenal in West Ch.
cago.
The commission last winter
Kerr-MoOee permistion to
ooasiruct @ cl&-lmed cell to inter
the waste in West Chicagr at an
abandoned factory siie ot Mactory
and Ann Streets. Bul 8 commis.
won official who asked not 10 be
identified said that decision was
made moot by Wednesday's vote.

Mombers of the Thorium Action Group oxpress the
Wednseday et a prese oonferance held by Gov. James

A. Eugenc Rennels, West Chi-
cago's former ot who dunng
his 12 vears un effice helped omte
the lo*nlanom with Henssl and
Karpiel that launched the state's
effon 1o take ovar the site, sud:
“ARer all these years, the lob-
brv,ls. the bl wniting, I felt like
gitting down amd chmg. Wa're
tao-t of the sy home."
“This is ? good day. This & @

)

gn day for everyone in West
icago,” Rennels saud.

compson will gign decuments
mak.ng the trander official Nov.
I, Then will come the commis
gion's poraie heaning this sprng.

According to Jaa Stracms,
spokesman_for the com s
regional office in Clen Ellyn, the
hearing «ll easure that llizets'
regulations meet or enceed the
commitsion’s standards in
stnctness. The state, which con-
tends it is stncter, wall then assess
how Kerr-McGee wants to dis-
pose of the waste

The Thompson news conference
wat called within three hourm of
the commission's 4.0 vote that
tyrned over to the sistg the
500,000 to 750,000 tons of con-
taminated debris buned ¢ piled

% by v
ir grathude

around 40 or more sites in west
ern Du Page County, "

“In March 1920, [ siocd on this

8po* und assured (he le of
ﬁsl Chicago that [this mml

g'mmon cubc fpet of i, ® d
LARCIeC Of on Mg site
8 health m’:rt o West -

the governor seid. “This & o
threat that the people of West

1cago should ,\ave mever been
aced with.”

Kere-McGee bought inte it
West Chum%o probiem when it
merged with American Potash
€o. in 1967 to0 secure miners!
rights 12 the West,

Amenican had uatll then operai-
ed @ thoriur:» and rare mm
cassing pisat at Factory
streets in West Chicago, o facte
that in the 19308 monufactured
geslighis under yet another
owner—Lindsay Light and Chem.
ical Co.

During World War I1, the fac-
tory produced chemicals wsed in
early atomic bombd research and
such processes continued after theo
RAr a8 Amenca mpf nos oaly
with military applications of
stosruc energy but nuclesr power
plant sources as well,




WEST CBICAGO PRESS

by Gal Wallace

Finally

In what has been dubbed & '‘grest vie
tory" tor West Chicago and Illinois, the
federal Nuclea. Regulatory Commissios
yesterday announced its lang « waited dech
sion Lo tranader contral of redioactive waste
found st Kerr-MoGee Chamical Corp.'s clos
ed lactory site to the state,

And Kerr-McGee loss, from federal of-
fi*isls on down, were celebrating
Wodnesday.

“This ix a great vietory and it's really
been long vverdue,'' sald Scott Pelmer, an
aide to U.S. Representatve Dennis Hagtert.
“Longressman Hastent is very, very happy
ebout 4.

The transfer puves the way for Ilinols to
Luke mneasures (o loree Kerr-MeGee McGne
to move half-million tons of thorium waste.
dithough the comnpany is expectod to (lie
soine sort of Lawswt to bloe. the move,
Pulmer said KernMcGe Yesman
Myran Cunningham said that ... company
officiuls huve seen » written order of the
NRC ugreement, they will request »
meeting with the NRC and the state before
taking any action.

Gov. Jumes Thompsrn held & press con
ference cutsde the (actory site Wednesday
afternoon, which was attended by a growp
of about 75, tncluding eity and state officiols,
&s well as the city's grass roots kroup, TAG
(Thorium Aetion Group). Thompson thank-
&d those who have pushed for the waste's
removal. Referring to s visit he paid the o
ty In March, he said, "1 stood at this spet
and told West Crucago ! would make sure
the 500,000 tons of nuclasr waste would nol
be buried here."

“It's & great reliel to have jurisdiction
handed 1o the state," said West Chicayo
Mayor Paul Netzel. “Upon hearing (the
news ), | had goose bumps. He added, *'| feel
that iven mare catisfaction is feit on the
part of the governar, Representative
(Donald) Hensel, and other people who have
(fought for this) for longer than | have "

Former mayor A. Eugene Rennels, why
for years has fought for the waste's
removal, said he was “overwhelmed. I'm
80 used to sethacks.

“After 12 long years of working with
Representative Hensel and other people, |
felt like sitting down and erying,"' Rennels
said.
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hearing, probably in
U spring, ‘to ine -unnmuu:."m
are atleastasst.  afederal standards,”
Pulmer said. “Tv_ can be stricter.”

He added, “We want to
strictly than Kerr-McGee did."

Kerr-McGee must also ask the West

TAG (Thorium Action Group) member
Mike Kasiewicz (right ) and other TAG
were all smiles yestorogy
after hearing that lllinois has been
awarded oontrol of the Kerr-McGee
radioactive waste &t Ann and F
streets. TAG , oty and state officiais
converged at the plart site Wednesday
ahomoon for & surprise visk by Gov.
James Thompson. Right: Thompson
(noht) congratuiates state Rep. Donald
Hersel (R-50, Wast Chicago) and others
who have pushed for the removal of the
waste Press photos by Erik Mahr

Chicago City Councl for official permission
10 keep the waste in the city, as one of its
optians, said [llinols Department of Nuclear
Salety Director Tom Ortizger, who
estimated it could cost the company $120
million t¢ ship the thorium off site.

The NRC last February issued Kerr.
McGee & license aliowing it to entomnb the
material in & clay cell. West Chicago and the
state appealed the decision. [linois wili now
try to stop the appeals process, since the
(ssue is now moni, Palmer said.

The NRC had been accused of stalling on
the long awaited transter, which officials
t:l':bwdeh thou wlm;. Kerr-McOee

y the decision by requesting an
NRChearing before the transfer took place,
but the NRC on Wedrieaday denled that
requast.

Jefl Smith and Merle Burleigh con
tributed to this  art.

regulate this more



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BO:.. D
Administrative Judges:
Christine N, Kohl, Chairman Januvary 7, 137

Dr. W, Reed Johnson
Howard A, Wilber

In the Matter of

KERR-McGEE CHEMICAL CORPORATION Docket No, 40-2061-8C

(Kress Creek Decontamination)

— — — — — — —"

MEMORANDUM AND ORDER

Appellee Kerr-McGee Chemical Corporation has moved (on
November 21, 1586) for reconsideration, or alternatively
referral to the Commission, of our November 13, 1986,
Memorandum and Order (unpublished) holding the NRC staff's
appeal in this proceeding in abeyance. Kerr-McGee seeks an
expeditious decision in that appeal -- i.e., before the NRC
transfers its jurisdiction over the subject matter of this
show cause proceeding to the State of Illinois pursuant to
an agreement authorized by section 274 of the Atomic Energy
Act of 1954, as amended, 42 U,8.C, § 2021,

Our November 13 Memorandum and Order thoroughly
addressed Kerr-McGee's initial Motion for an Expedited
Decision (October 16, 1986). In brief, the NRC staff had
advised us that in the near future it would move to

"terminate® this proceeding, which the staff initiated and



in which it is now the appellaht.; Kerr-McGee (which
prevailed before the Licensing Board), however, seeks a
prompt “"final" decision (presumably in its favor) that
assertedly could be legally binding in any future proceeding
involving the same issuves that might be brought against
Kerr-McGee in Illinois or elsewhere. For our part, we are
simply reluctant to devote additional NRC resources to a
complicated matter over which the agency is about to yield
its jurisdiction. 3Jee infra note 3,

Kerr-McGee's motion for reconsideration expands on its
previous arguments but adds nothing to compel a change in

our decision to hold this proceeding in abeyance. When the

staff does move to terminate,2 however, we would be willing

to consider a request to do only that (i.e., terminate) and
tc decline to vacate either the Licensing Board's initial
decision or the show cause order that initiated this
proceeding., Ordin rily, when an applicant for a nuclear

facility construction permit or operating license seeks to

1 The staff has not indicated that it would "withdraw

its appeal"” -- action that would have conseguences different
from "termination® of the proceeding.

In response to Kerr-McGee's motion and certain
questions we posed in our Order of December 23, 1986
(unpublished), the staff states that the agreement with
Tllinois is now likely to be executed by early March 1987,

We assume that the staff's motion will follow soon
thereafter.




terminate an ongoing licensing proceeding and withdraws its
application while on appeal, we vacate the underlying
licensing board decisions on the ground of mootness. See

Rochester Cas and Electric Corp. (Sterling Power Project,

Nuclear Unit No, 1), ALAB-596, 11 NRC B67, B69 (1980). As
explained in Sterling, this action is necessary in order to
eliminate the authorization for the issuance of a permit (so
that the ministerial act of revoking the permit can be
performed) and is "dictated by considerations of fundamental
fairness" to those who might have challenged that
authorization, 1d. at B69, 868,

in this proceeding, however, maintaining the status guo
may be more appropriate than vacating the Licensing Board's
decision and/or the show cause order. In the first place,
unlike other proceedings involving motions to terminate,
this proceeding would not really be moot in the usual sense
== 1.e., lacking in controversy. Lacking instead would be

the legal authority for us to act, once the NRC executes the

agreement transferring jurisdiction to Illinois.3 Morecver,

The staff states unequivocally that the subject
matter of this proceeding, which the staff initiated, is
"source material® and that regulatory authority over it will
be transferred to the State of Illinois, Whether the staff
has correctly characterized the material involved here is
neither evident from the record below nor relevant to the
matter now at hand, If the NRC staff says it is
transferring its jurisdiction over this proceeding, we

(Footnote Continued)




because the Licensing Board's decisicn is o limited to the

special facts of this case, there is no need for the concern
about its precedential impact on other Commission cases that
has prompted vacation of board decisions in other

proceedings. See, e.g., Northern Statesz Power Co. (Prairie

Island Nuclear Generating Plant, Units 1 and 2), ALAB~455, 7
NRC 41, 54-55 (1978). Finally, and perhaps most important,
equitable considerations here appear to militate against
vacating the Licensing Board's decision, Tc be sure, we see
no impediment to a staff motion to terminate this proceeding
as a consequence of its transfer agreement, and we have the
discretion to defer further consideration of the staff's
appeal pending the filing of such motion. But, at the same
time, it seems unfair to deprive Kerr-McGee of the
successful defense of its activities before the Licensing
Board by abrogating that decision. Simply terminating the
case as it stands following that Board's decision == neither
affirming nor reversing on appeal -~ may present a
reasonable solution to this dilemma, Decisionmakers in any

possible future proceedings could then determine the legal

(Footnote Continued)

perceive no basis on which to conclude otherwise and must
accept that claim,



effect of the Licensing Board's decision == a matter on
which we have no cause to speculate.4

In any event, as we stressed in our November 13
Memorandum and Order (at 4), at this time we are merely
deferring consideration of the staff's appeal, When the
staff actually moves to terminace this proceeding, we will
then consider exactly what action might be appropriate in
the circumstances, and we expect the parties to address that
in their pleadings.

As for Kerr-McGee's alternative request to refer this
matter to the Commiseion, movant merely recites the criteria
of 10 C.F.,R, § 2.730(f) required for such action == i.e.,
prevention of (&) detriment to the public interest or (b)
unusual delay or expense, It wholly fails to explain or to
show how either criterion is satisfied here, nor is this
self-evident,

Kerr-McGee's motion for reconsideration, or referral,
of our November 13, 198t, Memorandum and Order holding this

proceeding in abeyance s denied,

¢ We can see no basis for Kerr-McGee's assumption that,
in the event of some future legal proceeding in another
forum involving Kress Creek, it would b~ ‘eprived of its due
process rights.,



It is so ORDERED,

FOR THE AFPPEAL BOARD

an
ary to the
Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

in the Matter cof

US ECOLOGY, INC.

Docket No. 27-39 §C
(Sheffield, Illinois Low= -

Level Radicactive waste

Disposal Site)

k)
STATE OF ILLINOIS’ OBJECTIONS TO MOTIONS ///// ////

TO VACATE SHOW CAUSE ORDER
AND BOARD DECISIONS

NOW COME the Pecple of the State of Iliinois, by ard

through NEIL F. HARTIGAN, Attorney Genersl of the State of Il~
lincis, and present these Objections to the Motions of the NRC
Stafl and USEC to vacate the orders of the Atomic Safety and
Licensing Board and the NRC Staff's Order to Show Cause. In sup~

pert of these cobjec.ions, the Pecpls state as follows:

1. On May 13, 1987, the Nuclear Regulatory Commission
approved the propesed agreement with the State of Illinois where-
by the Commission relingquished and the State accepted regulatory
authority over, among other things, radicactive waste disposeal.
The Chairman executed the agreement or behalf of the NRC on May *

14, 1987, and Governor James R. Thompson executed it on behalf of

the State on May 18, 1987,

2, On May 28, 1987, the NRC staff filed a motion to
terminate the proceeding before this Appeal Board on the basis
that jurisdiction over the matter had been transferred to the
State pursuant to the agreement. On May 20, 1887, US Ecology

filed a motion seeking vacature of the Licensing Board's February

Dse?



20¢h and March 10, 19587 daecisions which ware the subiect of the
instant appeal. On May 28, 1987, the Staff Joined US Ecology in
urging vacature of the decisions and further seeks leave to with-

draw its show cause order issued March 20, 1979,

3. The Poople of the Staze of Illinecis respactfully
subRit that the Appeal Board is without authority to entertain
such requests and should enter an order sclely terminating the

proceeding befoye it, closing Docket NO, 27-39 EC,

4. Both US Ecology end the Staff rely on a lina i¢
cases which suggest that an Appeal Board should vacate decisions
of the Licensing Board when the caeas becomes moot prior to the

time thae Appeal Board randers its decision [NRC Scaff Motien at

6-8: US Ecology's Motion at 5-6). The principle of law cited by

the Staff and US Ecology is inepplicable to the present case and
providas neo authority for further rulings by tha Appeal Beard.
In the cases relied upon by the movants, proceaedings bafore the
Appeal Board were terminated because the case had become moot,

that ie, circumstances had become such that no real controversy

remained betwean the parties.

Unlike the Sterling case, a real cont' «rsy remains
here., US Ecology has not relented from its posture that it can
and in ite view, has terminated its licensa. The factual circum-

stances giving rise to this enforcement proceadiny have not

changed and live controversy remains.

What has changed is the tribunal empowered to decide

the controversy. The agreement between the State of Illinois and




the NRC passed jurisdiction == the power to decid» the case == o
the Illinois Departm-nt of Nuclear Safety. Unlike Sterling where
there was no question of jurisdiction presented, the situation at
hand in the present case prevents this Appeal Board from entering
any order other than one which closes its docket with respect %o

this matter.

5, Moreover, any concern of prejudice te US Ecology
from the present Board decisions is unwarranted. As the Staff
correctly nctes, the Licensing Doard's decisions are not final
decisions and are subject to further review. Only the forums for
seeking that review nave changed as a result of the passing of
Jurisdiction. This enforcement proceeding will merely continue
in the State forum and judicial review is affordable pursuant to
the State's Administrative Review Law. The State which now ad-
ministers the low-level rad program presunably must do so in a
manner consistent with federal requirements. As such, sound ade
winistrative policy counsels and supports the notien thit the
case, as it presently stands, should transfer to the Department's
jurisdiction. Administrative and  udicial economy will not be
served by requiring the State or S Ecology to begin anew an en-
forcement proceeding which has bLeen litigated over several years

merely to return to the present posture.

For the above and foregoing reasons, the Pecple of the
State of Illincis respectfully reguest the Atomic Safety and
Licensing Appeal Board to deny the Mctions of US Ecology and the
NRC Staff to vacate the orders entered below. The present cuse

does not present a situation of a mootness, but rather is one of



loss of juriedicticn =~ the very ability to act with respect o
the matter at hand. Because the Appeal Board no longer has
Jurisdiction, and nc purpose would be served by the sought-after
relief, the State of Illinois respectfully reguests the Appeal

Board to entir an order sclely terninating Docket Neo. 27-29% §¢C.
Respectfully submitted,

NEIL F. HARTIGAN
Attorney General
State of Illinecis

By: A/ Mendr s /;rL)
HE "
Assistant Attorney General

DATE: June 12, 1987 Environmental Control Division
100 West Randelph Street, 13th Flr.
Chicago, IL 60601 (312) 917-338%9%

Of Counsel:

H. Alfred Ryan

Chief, Envircrmental Control uivisien
Gabriel M, Redrigue:z

Diane Rosenfeld Lopata

Assistant Attorneys General
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Jjections to Motions to Vacate Show Cause Order And Board Deci~
gions in the above-capticned cause have been served upon the per-
sona on the attached service list by deposit in the United States
mail on this 12th day of June, 1987,

* Alan S. Rosanthal
Atomic Safety and Licensing
Appesal Board
U.8. Nuclear Regulatory
Commission
Washington, D.C. 2088585

* Thomas S. Moore
Atomic Safety and Licensing
Appeal Board
U.§. Nuclear Regulatory
Commission
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U.8. Nuclear Regulatory
Commission
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