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UNITED STATES OF AMERICA. iR L
NUCLEAR REGULATORY comMIssidw MOV =9 PZ 18

ATOMIC SAFETY AND LICENSING BOARD :
Before Administrative Judge ‘
Peter B. Bloch
SERVEN MOV -0 1990

In the Matter of Docket Nos. 70-00270
30-02278=MLA

THE CURATORS OF
THE UNIVERSITY OF MISSOURI RE: TRUMP-S Project

(Byproduct License
No. 24-00513-32; ASLBP No. 90=6.2-02-MLA
Special Nuclear Materials
License No. SNM=-247)

MEMORANDUM AND ORDER
(Motion for Reconsideration)
On October 25, 1990, Intervenors filed a "Motion for
Reconsideration of Memorandum and Ccder of October 15, 1990
(LBP-90~34] (Motion for Order concerning Documents) ."

Licensee filed its "Respone." on November 5, 1990.

I. Environmental Assessment

Intervenors assert that I prematurely decided an issue
concerning whether or not an environmental assessment needs
to be prepared pursuant to NRC rules. Motion at 2. Because
Intervenors do not contest the validity of the substantive
ruling (that Licensee had no responsibility to file in this
proceeding the Department of Energy's Environmental Assess-
ment), Licensee does not object to this portion of Inter-

venors' moticn. Response at 2. Accordingly, the discussion



in LBP-%0-34 of NRC regulations governing environmental

assessments is vacated and shall not be cited as authority.

II. Relevance of Licensee's Financial Assurance Statement
Intervenors state that Licensee has an obligation to

disclose its financial assurance ctatement to the presiding

officer because it is relevant "to the amendment" ([emphasis

added). Motion at 2. Licensee opposes this assertion

beczuse the financial assurance statement is not relevant

"to any of the admitted areas of concern." Response at 3.

Thzre is a direct disagreement concerning the standard
I should apply to my determination. The authority with
which to resolve this question is the McGuire case, which I
cited in LBP-90-34, as follows:

In McGuire, the Board criticized the failure
of the applicant and the staff to have advised the
Licensing Board promptly of certain modifications
which the applicant had made in its quality as-
surance organization. Even though the adequacy of
that organization was a contested issue in the
proceeding, the modifications (which had occurred
prior to the rendition of the initial decision) had
not come to the attention of either the Licensing
Board or ourselves until evidence was later re-
ceived at a hearing on remand. We admonished the
Bar that, "[i]n all future proceedings, parties
must inform the presiding board and other parties
of i

"," adding that
otherwise "reasoned decision-making would suffer.
Indeed, the adjudication could become meaningless,
for adjudicatory boards would be passing upon evi-
dence which would not accurately reflect existing
facts". ALAB-143, 6 AEC at 625-26.

'Emphasis added for the first time in this Memorandum.



I conclude that the McGuire rule requires the dis-
closure of information relevant to the matters being adjudi-
cated. In a Subpart L proceeding, the matters being adjudi-
cated are the admitted areas of concern. Although Inter=-
venors allege that their Area of Concern Number One includes
all matters relating to the assurance of the public safety,
the admitted concern related only to the adequacy of fire
procedures. LBP-90-18, 31 NRC 559 (1990) at 568.° Hence,
matters of financial responsibility do not appear to relate
to any admitted area of concern and are therefore not re-
quired to be disclosed pursuant to the McGuire rule.’ Addi-

tionally, references to this issue in Intervenors' Written

‘I also have reviewed "Reply Memorandum of Petitioners
in Support of Request for Mearing and Stay Pending Hearing, "
Jun. 1g, 1990 at 9-10, and I find no support for Inter~-
venors' current assertion about the breadth of this concern,
which related to "handling and experimenting with these
highly dangerous materials" and not to decommissioning.,

'New concerns may be filed with the presiding officer
pursuant to 10 CFR § 2.1205(k). However, no such petition
has been filed by Intervenors concerning financial assurance
for decommissioning. This area of concern was presented by
Individual Intervenors and was not admitted; and no party
sought reconsideration in a timely fashion. Memorandum and
Order, August 28, 1990 (unpublished) at 5.

I have asked for briefs concerning whether it is ap~-
propriate to adjudicate a regulation that governs applica-
tions for a license and that becorss effective during this
proceeding. However, existing licensees apparently do not
need to amend their license with respect to the new finan-
cial assurance regulations. 10 CFR §§ 20.35(c¢) (2),
70.25(¢) (2).



Presentation, at pp. 25-27, shall be struck as irrelevant to
any admitted areas of concern.‘

There is, in my opinion, some ambiguity about whether
Licensee might be required to comply with the McGuire rule
if it became aware of a serious licensing deficiency which
could become the subject of a late-filed area of concern.
Such a deficiency is within the area of adjudicatisn in the
sense that it is subject to a motion for admission of a new
area of concern that Licensee might reasonably believe would
affect tne outcome of the proceeding. That ambiguity does
not govern here, however, as Licensee believes its financial
assurance statement is adequate and there is no reason to
include every filing of Licensee within the McGuire rule

== just because an intervenor might object to that filing.
IT IS SO ORDERED.

Respectfully,

LB I3

Peter B. Bloch
Presiding flticer

Rethesda, Maryland

‘This ruling is tentative, as Intervenors have not
responded to this motion of Licensee, which was includec in
its Response at 6~7. It shall stand unless Intervenors
respond; in which case, their reasons will be given full
consideration and a de noveo ruling will be issued.
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CERTIFICATE OF BERVICE

| hereby certify that copies of the foregoing LB MEMD.

AND ORDER DATED 11/9

have been served upon the following persons bv U, 6, mail, ¢irst class, except
48 otherwise noted and In accordance with the reguirements of 10 CFR Sec., 2.712.

Rtomic Safety and Licensing Appeasl
Board

U.8. Nuclear Reoulstory Commission

Washington, DC 20888

Auninistrative Judoe

Gustav> A, Linenbercer, Jr,

Atomic Sate., *nd Licensing Board
U8, Nuctlear Reoulatory Commission
Washington, DC 209858

Maurice Axelrad, Esauire
Newman & Holtzinger, P.C,

Buite 1000 = 1615 L Btreet, NW,
Washington, DC, 20038

Director

Kesearch Reactor Facility
Research Park

University of Missouri

Columbia, MO 45211

Henr, Ottinger

Missouri Coalition 4or the Environment
S11 Westwood Avenue

Columbia, MO 65203

Agministrative Judoe

Peter B, Bloch

Atomic Safety and Licensing Board
U8, Nuclear Regulatory Commission
Nashincton, DC 20558

O¢dice of the General Counsel
U.S. Nuclear Reoulatory Commission
Washinoton, DC 203%8%

Lewis C, Green, Esouire
Attorney for Petitioners

314 Nortn Boardway, Buite 1830
8t., Louis, MD 63102

Eetty K, Wilson, Esa.

Attorney for Individual Intervenors

Oliver, Walker, Cariton and Wilson
Market Square Ofvice Building

P, 0. Box 977

Columbia, MO 6520%

Hark Haim, Director

Mid=Missour{ Nuclear Weapons Freeze,
Inc,

804 C East Broadway

Columbia, M0 635204
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A, Bert Davis

Rovert L., Blake, Jr., M.D, Regional Administrator

Phys.ciens ¢or Sociel Responsibility/ U8B, Nuclear Reoulatory Commission
Midg=Missouri Chapter Region 111

M=228 UMC Health Bciences Center, MO U, 789 Rossevelt Road

Columbie, MO 65212 Glen Ellyn, 1L 60137

Dated at Rockville, Md. this

§ day ot November [9%0 z ; 2

biii:o of the

.....................

retary of the Commission



