UNITED STATES
NUCLEAR REGULATORY COMMISSIQN :

WASHINGTON D .C 20665 . .

+ RELEASEDTOTHEPDR !

October 17, 1990 ! .

OFFICE OF ThE : 1 i :

SECRETARY 03000 s000ceveene ooooo:
MEMORANDUM FOR!: Harold R. Denton, Director

Office of Governmental an
Public Affairs

FROM: Samuel J. Chilk, Secreta
SUBJECT: SECY~90-253 =~ PROPOSED NDMENT NUMBER ONE
TO THE AGREEMENT BETWEEN STATE OF

ILLINOIS AND U.S. NUCLEAR REGULATORY
COMMISSION PURSUANT TO SECTION 274 OF THE
ATOMIC ENERGY ACT OF 1954, AS AMENDED

This is to advise you that the Commission (with all Commissioners
agreeing) has approved the proposed amended agreement with
Illinois subject to the attached revisions to the proposed
letters to Governor Thompson and the Congressional Committees;
the proposed public announcement; and the Federal Register

Notice.

If and when the State of Illinois proposes to impose alternative
requirements, the State’s submittal, together with the staff’s
analysis and recommendations regarding that submittal (including
the type of hearing to be conducted and the scope of issues for
that hearing), should be submitted to the Commission for its
consideration.

The staff should submit to the Commission recommendations with
regard to how it should go about carrying out its section 2740
responsibilities in the other Agreement States with 1lle. (2)
byproduct authority, in a manner that will ensure that the
Commission will be in a position to -~ (i) provide notice and
opportunity for a public hearing in the event that the State
proposes to impose alternative requirements at sites covered
under such Agreements; and (ii) determine whether such
alternative requirements will achieve a level of protection that
is eguivalent to or more stringent than that afforded by the
Commission’s regulations.
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The staff should proceed wvith coordination of the
agrecment by mail.

signing of the

Attachments:
As Stated

¢t Chairman Carr
Commissioner Rogers
Commissioner Curtiss
Commissioner Remick
OGC
EDO




UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON D C 20568

tegat
CHAIRMAN

The Honorable James R. Thompson
Governor eof Illinois
Springfield, Illinois 62706

Dear Governor Thompson:

I am pleased to inform you that the Nuclear Regulatory Commission
(NRC) has approved your proposed Amendment to the Agreement under
which the NRC will discontinue and the State of Illinois will
assume regulatory authority over 1lle. (2) byproduct material and
the facilities that produce 1lle. (2) byproduct material in
accordance with Section 274 of the Atomic Energy Act, as amended.

The Commission has determined that the Illinois program for
requlation of lle.(2) byproduct material and the facilities that
produce lle. (2) byproduct material generally is compatible with
the Commission’s program for the regulation of like materials and
adequate to protect the public health and safety with respect to
the materials covered by the proposed amendment. However,

certain standards adopted by lllinois differ from the standards
adopted and enforced by the Commission for the same purpose. In
accordance with the requirements of Section 2740 of the Atomic
Energy Act, the Commission evaluated those differing standards in
general, without reference to a particular site, and determined
that those standards are adequate for purposes of amending the
Commission’s agreement with Illinois. If, at some time in the
future, the State seeks to apply those or other differing
standards to a particular site, including the West Chicago Rare
Earths Facility site, Section 2740 requires the Commission to
provide further notice and opportunity for a public hearing and
to determine whether the State’s differing standards will achieve
a level of stabilization and containment of that site, and a
level of protection for public health, safety, and the
environment from both radiological and nonradiological ha:ards
associated with the site, which is equivalent to, or more
stringent than, the level which would be achieved by any
requirements adopted and enforced by the Commission for the same
purpose.

In order to enable the Commission to carry out its
responsibilities under Section 2740 of the Atomic Energy Act o
provide notice and opportunity for a public hearing in the event
that the State prouposes to impose alternative requirements at




sites ~covered under this agreement, as well as to permit the
Commission to determine whether such alternative requirements
will achieve a level of protection that is eguivalent to or more
stringent than that afforded by the Commission’s regulations, the
State shall notify the Commission in advance of when the State
proposes to impose standards that differ from those established
by the Commission. This includes all instances where the State’s
proposed alternative requirements, as contained either in
specific State regulations or as proposed for application at a
specific site, -~ (1) are either more or less stringent than the
requirements established by the Cummission; (2) address matters
where the Commission has affirmatively decided not to impose
requirements; (3) involve the exercise by the State of its
authority to grant exemptions from requirements established by
the State; or (4) add to or remove the flexibility that would
otherwise be available to the licensee in complying with NRC’s
standards. Following notification by the State, and prior to the
Commission’s publication of a notice, we would ask that the State
present the rationale for the application of such alternative
requirements, together with an analysis of whether such
alternative requirements will achieve a level of protection that
is equivalent to or more stringent than that afforded by the
Commission’s regulations.

I am pleased to enclose three (3) copies of the Agreement for
your signature. Following your execution of the Amendment to
the Agreement, please return two (2) copies to NRC. The third
copy is for retention by the State.

On behalf of the Commission, I congratulate you, your staff, and
the State of Illinois for taking this important step in
Federal-State relations.

Sincerely,

Kenneth M. Carr

Enclosure:
As Stated




The Honorable Morris K. Udall, Chaicman
Subcommittee on Energy and the Environment
Committee on Interior and Insular Affairs
United States House of Representatives
Washington, DC 20515

Dear HMr. Chairman:

We are pleased to advise the Committee that, pursuant to Section
274 of the Atomic Energy Act of 1954, as amended, entitled
"Cooperation With £tates," the Commission on

approved a proposed amendment to the Agreement with the State of
Illincis under which the State will assume regulatory authority
over lle.(2) byproduct material and the facilities that produce
l1le. (2) byproduct material. Also, enclosed is a copy of the
public announcement which we issued.

In his proposal requesting that the Commission amend the
Agreement with the State, Governor Thompson certified that the
State of Illinois has a program for the control of radiation
hazards adequate to protect the public health and safety with
respect to the materials covered by the proposed amendment to the
Agreement, 2nd that the State desires to assume regulatory
responsibility fer such materials.

The proposed amendment to the Agreement and the staff’s
assessment of the proposed State program were published in the
Federal Register for public comments as required by Section 274e
of the Atomic Energy Act, as amended. Copies of the proposal

were made available for public inspection at the Commissicen’s
Public Document Room,

The Commission has determined that the Illinois program for
regulation of 1lle.(2) byproduct material and the facilities that
produce 1lle.(2) byproduct material generally is compatible with
the Commission’s program for the regulaticn of like materials and
adequate to protect the public health and safety with respect to
the materials covered by the proposed amendment. However,
certain lle.(2) standards adopted by Illinois differ from the
standards adopted and enforced by the Commission for the same
purpose. In accordance with the requirements of Section 2740 of
the Atomic Energy Act, the Commission evaluated those differing
lle. (2) standards in general, without reference to a particular




site, and determined that those standards are adeguate for
purposes of amending the Commission’s agreement with Illinois.
I1f, at some time in the future, the State seeks to apply those or
other differing standards to a particular site, including the
West Chicago Rare Earths Facility site, Section 2740 reguires the
Commission to provide further notice and opportunity for a puklic
hearing and to determine whether the State’s differing standards
will achieve a level of stabilization and containment of that
site, and a level of protection for public health, safety and the
environment from both radiological and nonradiological hazards
assocliated with the site, which is eguivalent to, or more
stringent thain, the level which would be achieved by any

requirements adopted and enforced by the Commission for the same
purpose.

The Agreement was executed on » 1990 with an effective
date of , 19890,

Sincerely,

Dennis K. Rathbun, Director

Congressional Affairs

Office of Governmental and
Public Affairs

Enclosures:
As Stated

cc: Representative James V. Hansen




PROPOSED PUBLIC ANNOUNCEMENT
NRC APPROVES AMENDMENT TO ILLINOIS AGREEMENT
ALLOWING STATE TO CONTROL MILL TAILINGS
The Nuclear Regulatory Commission has approved an amendment
to the Agreement with 1llinois under which that State will assume
regulatory authority over uranium and thorium mills and mill
tailings. The amended agreement will become effective on

: 1990,

There is one site in Illinois which contains mill tatlings,

the Kerr-McGee Chemical Corporation’s West Chicago Rare Eacths

Facility.

The amendment supplements a 1987 agreement with Illinois
that transferred responsibility for licensing, rulemaking,

inspection and enforcement concerning the use of byproduct

materials, source materials uranium and thorium, small quantities

of fissionable materials, and commercial disposal of low-level
waste. The Commission has determined that the Illinois program
for regulation of such material and the facilities that produce
such material generally is compatible with the Commission’s
program for the regulation of like materials and adequate to
protect the public health and safety with respect to the
materials covered by the proposed amendment. However, certain
standards adopted by Illinois differ from the standards adopted

and enforced by the Commission for the same purpose. 1In




accordance with the requirements of Section 274 o of the Atomic
Energy Act of 1954, the Commis~ion evaluated those differing
standards in general, without . eference to a particular site, and
determined that those standards are adequate for purposes of
amending the Commission’s agreement with Illinois. If, at some
time in the future, the State seeks to apply those or other
differing standards to a particular site, including the West
Chicago Rare Earths Facility site, S ction 2740 requires the
Commission to provide further notice and opportunity for a public
hearing and to determine whether the State’s differing standards
will & ~ieve a level of stabilization and containment of that
site, and a level of protection for public health, safety and the
environment from bota radiological and nonradiological hazardis
associated with the site, which is equivalent to, or more
stringent than, the level which would be achieved by any
requirements adopted and enforced by the Commission for the same

purpose.

The Illinois Department of Nuclear Safety will be the State
agency responsible for administering the regulatory program for
the extraction and the concentration of uranium and thorium from
any ore processed primarily for its source material content, as
well as the possession, use, transfer and disposal of the mill

tailings and other wastes associated with the ora processing.



Craft Feders) Register Notice

KUCLEAR REGULATORY COMMISSION

ACTION: WNotice of Amended Agreement with the State of 11linois

SUMMARY: Notice 1s hereby oiven that the Honoreble Kenneth M, Carr,
Chairmer of the United States huclear Regulatory Commission, and the
Honorable James F. Thompson, Governor of the State of 111inois, signed an
Amendment to the existing Section 274b Agreement between NRC and the
State of 111inois pursiant to Secticn 274 of the Atomic Energy Act of
1054, ac ancnded. The Amendment permits the State to regulete lle.(2)

byproduct rnaterial and the facilities that produce ile.(l) byproduct

T et 4

The proposec Amendment t¢ the existine Section 274b Agreement was

reterial,

ptblished in the Federal Register for pubiic comment for four consecutive

weeks beginning March 28, 1990 (58 FR 11459).

The Amendment is published in accorcance with the requirements of Public
Law BE-373, A copy of the consolidete. version of the Agreement is
available at the Office of Covernmentel anc Public Affairs, State

Programs,
FOR FURTHEK INFORMATICH CORTACT: Vandy L. Niller, State Programs,

United States Nuclear Regulatory Commission, Washingtor, D.C., 2085E%

(telephone 301-452-032€).

fAttachnent S
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The Commission has determined that the Illinois program for
regulation of 1le(2) byproduct material and the facilities that
produce 1lle(2) byproduct material generally is compatible with
the Commission's program for the regulation of like materials and
adeguate to protect the public health and safety with respect to
the materials covered by the proposed Amendment. However,
certain standards adopted by Illincis differ from the standards
adopted and enforced by the Commission for the same purpocse. 1In
accordance with the requirements of Section 274 o of the Atomic
Energy Act, the Commission evaluated those differing standards in
general, without reference to a particular site, and determined
that those standards are adequate for purposes of amending the
Commission's agreement with Illinecis. 1If, at some time in the
future, the State seeks to apply those or other differing
standards to a particular site, including the West Chicago Rare
Earths Facility site, Section 274 © requires the Commission to
provide further notice and opportunity for a public hearing and
to determine whether the State's differing standards will achieve
a level of stabilization and containment of that site, and a
level of protection for public health, safety and the environment
from both radioclogical and nonradiclogical hazards associated
with the site, which is eguivalent to, or more stringent than,
the level which would be achieved by any requirements adopted and
enforced by the Commission for the same purpose.



SUPPLEMENTARY INFORMATION:
Public Comments: In response to the FR Notice, the NRC received 166
letters with two commenters (Kerr-McCee and the State of 111inois)
submitting supplemental comments, The commenters included local
residents (9708 tote)l number of signatures), businesses (20), community
leaders (9), the Environmenta) Protection Agency, the State of 11linois,
and kerr-McGee Chemical Corporation (the only licensee in the State
affectec by this amencment,. Of the letters received, 211 except
Kerr«McGee't were in support of the arendment and transfer of regulatory
authority fer 1le.(2) byproduct material to the State of 1)linois.
Kerr-McCee opposec the grantirg of the amendment and requested that a
hearing be held. £ list of a1l commenters was provided to the Commission
alor¢ with an anelysis of the rmajor comments which wes prepared by the
steff, A1] comments except for those presented by Kerr-McGee Chemica)
Corp. supported the proposed arcndment to the Agreement and all comments
were careful’ly censidered Ly the Commiseion in its deliberations on the
I111nois request, The comments _are available in the Commission's Public
Locument Room at 2120 L Street,/N.W., Washington, D.C.

SO M s B T
Amendment to the Agrecrent Between the United States Nuclear Regulatory
Cormission anc the State of I11inois for Discontinuance of Certain
Comnission Regulatory Authority and Respunzitility Within the State

Pursuint to Sectior 274 of the Atomic Energy Act of 1954, as Amended.



WHEREAS, the United States Nuclear Regulatory Commission
(hereinafter rceferred to as the Commission) is authorized under Section
274 of the Atomic Energy Act of 1954, as amended (hereinafter referred to
és the Act), to enter intc agreements with the Governor of any State
providing for discontirnuance of the regulatory authority of the
Commission within the State under Chapters €, 7, and 8, and Section 161
of the Act with respect to byproouct materials as defined in Sections
11e.(1) and (2) of the Act, source materials, and special nuclear

materials ir quantities not sufficient to form a critical mass; and,

WHEREAS, tre Covernor of the State of I11inois is authorized under
I1incis Revised Stotutes, 19E7, c¢h. 1114, par. 216b and ch, 1114; par.

241-19 to enter into this Agreement with the Commission; and,

WHEREAS, on June 1, 19€7, ar Fgreement between the Commission arnd
the State of 111incis became effective which provided for State
assumption under State law regulatory authority over byproduct
material as defined ir Section 11.e(1) of the Act, source materials,
special nuclear meterials in quentities not sufficient to form &
critical mass, anc the lanc disposal of source, byproduct, and

special nuclear material received from other persons; and,



WHEREAS, Article 111 of that Agreement provides that the Agreement
may be amended upon application by the State and approval dy the
Commission, to include the extraction or concentration of source material
from source material ore and the management and disposal of the resulting

byproduct meteriel; and,

WHEF.EAS, the Governor of the State of 111inofs certified on
BESIEN: ttat the State of 111inois (hereinafter referred to
8s *ne Stete) hes a program for the control of radiation hazards
sdequate to preotect the public health and safety with respect to the
extraction or concertration of source material from source materie) ore
and the management and dispose! of the resulting byproduct materiel, and
that the State ¢f 111linois desires to assume regulatory responsibility

for such meterials; anc,

WHEREAS, the Cemmissior found on that the program of the
State for the reguletion of the extraction or concentration of source
material from source materie] ore and the management and disposa) of the
resulting byproduct material is compatible with the Commigsion's program
tor the regulation of such materizls end is adequate to protect the

putlic health anc safety; ard,



o

WHEKEAS, the State ard the Commission recognize the desirability and
importence of cooperation between the Commission and the State in the
formulation of standards for protection against hazerds of radiation and
in assuring that State and Commission programs for protection against
hezards of radiation will be coordinated and where necessary compatible;

and,

WHEREAS, the Commission and the State recognize the desirability cf
reciprcce] recognition of licerscs and exemptions from licensing of those

materials subject to Amendnent Number Cre to the Agreement; arnd,

WHERLAS, Amendmert Number One to the Agrecment is entered into

pursuart to the provisicrs of the Atomic Energy Act of 1954, as amended;

NOW, THEREFORE, IT 1S¢ KEREBY AGREED between the Commission and

the Covernor of the State, acting in behalf of the State, as follows:

1) Article 1 of the Agreemert is hereby amended to expand the scope of
the Agreement to incluce the extraction or concentration of source
material from any ore processed primarily for its source materia)
contert and the management and disposal of the resulting byproduct
materie] as defined in Section 1le.(2) of the Act. As amended,

Article | now reads as follows:



ARTICLE 1

Subject to the exceptions providec in Articles 11, IV and V, the
Commissicn shall discontinue, as of the effective vate of this
Agreement, the regulatory authority ¢f the Commission in the State
under Chapters 6, 7, erc £, and Section 161 of the Act with respect

tc the following:

A, Byproduct material as defined in Section 1le.!1) of the
Act;

B. Source materiels;

C. Special nuclear materials in quantities not sufficient
to form a criticel mase; and,

L. The land disposal of source, byprocuct, and special

nuclecr material received from other persons.

Pursuent to Article 111, anc subject to the exceptions providec in
Articles 11, IV arcd V', the Commission she1) discontinue, as of the
effcctive date of this Amencment Number One to this Acreement, the
regulatory authority of the Commission in the State under Chapters
€, 7, anc €, and Section 1€1 of the Act with respect to the

following:



E. The extraction or concentration of source material from
any ore processec primarily for its source meterial conte t and the
managemert and dispose] of the rosulting hyproduct material as

defined in Section 1le.(2) of the Act.

Article 11 of thc Agreement is hereby amended by inserting "A."
before "This Agreement," by redesignating paragrephs A, through D,
és subparagraph 1. through 4., by deleting paragraph E., reléting to
the extraction or concentration ¢f source material from sourre
meterie] ore and the menagement and dispose] of the resuiting
byproduct material, and by adding a new paragraph ., relating to
authorities that wiil be retained by the Commission, As amended.

Article 11 now reads as follows:

ARTICLE 11
F. This Fgreemeni does not provive for discontinuance of any
euthority and the Commission shall retain authority and

responsibility with respect to regulation of:

1. The censtruction and operaticor of any proeduction or
utilization facility;

¢. The export from or import into the United States of
byprocuct, source, or special nuclear material, or

utilizetion facility;



3. The disposal into the ocean or sea of byproduct,
source, or special nuclear waste materials as
defined in regulations or orders of the Commission;
and,

4. The disposal of such other byproduct, source, or
special nuclear material as the Commission from time
to time cetermines by regulation or order should,
because of the hazards or potential hazards thereof,
rot be so disposed of without a license from the

Commissionr,

Notwithetanding this Agreement, the Commission retains
the following authorities pertaining to byproduct
materials as defined in Section 1le.(2) of the Atomic

Energy Act:

1.  Prior to the terminction of a State 1cense for such
byproduct material, or for any activity that results
in the production of such material, the Commission
shall have mede a determination that all applicable
standards anc requirements pertaining to such

naterial have been met,



The Commission reserves the authority to establish
minimum standards governing reclamation, long-term
surveillarce or maintenance, and ownership of such
byproduct materiz) and of land used as a disposal
site for such meterial., Such reserved authority

includes:

&, The authority tc established terms an¢
conditiors as the Commission determines
necessary to assure that, prior to termination
of any license for such byproduct material, or
for any activity that results in the production
of such material, the licensee shall comply
with decontamination, decommiscioning, and
reclarction standards prescribed by the
Commission; and with ownership requirements for

such materials and its disposal site;

E. The authority to require that prior to
termination of any license for such byproduct
matericl or for any activity that resuits in
the production of such material, title to such

byproduct naterial anc its disposal site be



10

trensferred to the Linited States or the State
at the option of the State (provided such
option is exercised prior to termination of the

license);

The autherity to perrit use of the surface or
subsurface estates, or both, of the land
transferred to the United States or a State
pursuert to paragraph 2.b. in this sectior in
a manner consistent with the provisions of the
Uraniun Mi11 Teilings Radiation Control . -t of
1976, provided that the Commission determines
thet such use would not encanger the public

health, sefety, welfare, or the e-~vironment;

The authority to require, 1i. the case of @
licerse for any activity that produces such
byproduct material (which license was ir effect
on Novenber 8, 1961), transfer of land and
materiel pursuant to paragraph 2.b. in this
section taking into consideration the status

of such meteria) and land and interests
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therein, and tire ability of the licensee to
trarsfer title ind custody thereof to the

United Stetes ¢r a State;

The authority to require the Secretary of the
Department of Energy, other Federal agency, or
State, whichever has custody of such byproduct
material anc its dispcsal site, to undertake
such monitoring, maintenance, and emergenc)y
measures as are necessary to protect the public
health end safety, &and other actions as the

Comniceion deems necessary; and,

The authority to enter inte arrangements as may
be appropriate tc assure Federal long-term
surveillance or maintenance of such byproduct
material and its disposal site on land held in
trust by the United States fcr any Indian tribe
or jand owned by an Indier tribe and subject

to a restriction acainst aliernation imposed by

the Urited States,



Article 1) of the Agreement is hereby amended by redesignating
it Article X &nd by inserting a new Article IX, As amended

Articles 1X and X now read as follows:

ARTICLE IX
In the licensing and regulation of byproduct material as defined in
Section 1le.(2) of the Act, or of any activity which results in
production of such material, the State shall comply with the
fefons of Section £740 of the Act. If in such licensing and

'y the Statc reguires financial surety arrancements for the

1,'_

g-teri surveillerce and maintenance of such

42

tota! emount of funds the State collects for such
poses shali be transferred to the United States if
custody of such materiel and its disposal site is
transferred to the United States upor termination of the
State license Yor such material or any activity which

resuits in the production of such material., Such funds

include, but are not limited to, sums collected for long-

term surveillance or mainterance. Such funds do not,
however, include monies held ¢ surety where no default
hes occurrec ond the reclamation or other bondec activity

has been performed; and,
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B. Such State surety or other financial requirements must
be sufficient to ensure compliance with those standards
esteblished by the Commission pertaining to bonds, sureties,
and finencial arrangements to ensure adequate reclamation
erd long-term menagement of such byproduct material and

its disposal site,

ARTICLE X
This Agreement sheéll become effective on June 1, 1887, and
shall remain in effect unless &nd until such time as it is

terminated pursvant to Article VIII.

The Pcreement eftective Jure 1, 1987 remains in effect except
és nodifiec by amendmerts coniained in Paragraphs 1), 2), and

2) of this Amendment Nurter One.

This Amendment Number Cne to the June 1, 1987 Agreement shall

become effective orn , and shall remain in

effect until such time as it is terminated pursuant to Article

T93
vtllc
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Done at Rockville, Marylard, in triplicate, this __ day of

For the Unitec States Nuclear Regulatory Commission,

Chairman

Done at Sprincfield, 11linois, in triplicate, this day of

For the State of !11linois

Governor

Date¢ at Rockviiie, MD this day of , 1980,

For the Urited States Nuclear Regulatory Commission,

Cariton Kammerer, Director

Stete Programs

0ffice of Governmental end
Public Affairs



