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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

In the Matter of ;

LOKG ISLAND LIGHTING COMPANY Docket Wo. 50-322

(Shoreham Nuclear Power Station, (0ffsite Emergency Prepsredness
Unit 1) License Condition Amendment)

NRC STAFF'S RESPONSE TO PETITIONS TO INTERVENE AND
REQUESTS FOR HEARING ON PROPOSED OFFSITE EMERGENCY
PREPAREDNESS LICENSE CONDITION AMENDMENT, FILED BY
SCIENTISTS AND ENGINEERS FOR SECURE ENERGY, INC.
AND BY SHOREHAM-WADING RIVER CENTRAL SCHOOL DISTRICY

On December 15, 1989, the Long Island Lighting Company ("LILCO" or

the "Licensee™) filed an application to amend the 1icense conditions for

its Shoreham Nuclear Power Station, in connection with certain offsite

emergency preparedness requirements imposed therein ("Application"),

Notice of receipt of the Application was published in the Federa) Register
on March 30, 1990 (55 Fed. Reg. 12076). &/ As set forth in the Notice,

LILCO seeks to adopt @ new License Condition 2.C(14), which would render

1/

LILCO's request of December 15, 1989, genera11{ sought Commission
approval "to (1) cease all offsite emergency p Ann1n? and prepared-
ness activities and (2) fmplement the attached Defueled Emergency
Preparedness Plan (DEPP), 1n place of LILCO's current onsite plan,"
1d, at 1, Specifically, with regard to offsite emergency planning
and preparedness, LILCO requested an exemption, under 10 C.F.R.

§ 50,12, from the emergency preparedness requirements of 10 C.F.R.
§ 50.54(q); and it requestec the Instant amendment to 1ts 1icense
conditions, pursuant to 10 C.F.R, § 50.90, The Notice published in

the Federa)l Register provided an opportunity for hearing only in
connection u!f& the proposed license condition amendment,
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License Conditions 2.C(9) through (13) fnoperative when (a) "[t]he reactor
1s void of 211 fuel assemblies,” and (b) *[the spent fuel, with a burnup
of approximately two effective full-power days, is stored in the spent
fue! storage pool! or other approved storage configuration.” 1d. g/ As
further described in the Notice:

This request for license amendment, coupled with the

1icensee's request for exemption from the requirements

of 10 C.F.R, 50.54(q) and proposed changes to its

Shoreham Nuclear Power Station Emergency Preparedness

Plan, would allow the licensee to cease 1ts offsite

emergency preparedness activities,
55 Fed. Reg. at 12076-077.

In considering the Application, the NRC Staff made a proposed
determination that the amendment does not involve a significant hazards
consideration, ld. Accordingly, the Netice afforded the Licensee an
opportunity to request a hearing, and provided that "any person whose
interest may be affected by this proceeding and who wishes to participate
as a party in the proceeding" must file a written petition for leave to
intervere in accordance with the provisions of 10 C.F.R, § 2.714, ld.

at 12077, Any such petitions were required to "set forth with particu-

2/ In principal part, License Condition (9) requires shutdown in the
event of a strike by LILCO employees involved in 1ts offsite Loca)
Emergency Response Organization (LERO); (10) requires shutdown in the
event that a hurricane warning is issued by the National Weather
Service; (11) requires & LILCO representative to be available to
serve as & 1iais)n and to assist Suffolk County officials upon the
declaration of ai' Alert or higher emergency classification;

(12) requires a trained individua) to be present at the Brentwood
emergency operatins center at all times during plant operation above
5% rated power; ad (13) requires quarterly training drills with
partial or full participation by LERDO. These operating license
conditions, summérized in part above, are reproduced in full in the
Attechment hereto.
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Tarity the interest of the petitioner in the proceeding, and how that
interest may be affected by the results of the proceeding," to address the
factors listed in 10 C.F.R, § 2.714(d), and to identify the aspects of the
proceeding as to which the petitioner wishes to intervene. ld.

at 12077-78,

In response to the published Notice, on April 30, 1990, petitions for
leave to intervene and requests for hearing were filed by Scientists and
Engineers for Secure Energy, Inc. ("SE 2") and the Shoreham-Wading River
Central School District (“District”). Y Therein, the Petitioners argued
that their interests would be adversely affected by the Application, based
on their view that i1t constitutes merely one part of Shoreham's
decommissioning:

[Petitioner] views this Amendment as one part of the
larger proposal to decommission Shoreham. Each step in
the decommissioning proposal that moves Shoreham closer
to a fully decommissioned state and further away from
full-power operational status is in violation of the
dictates of the Atomic Energy Act of 1954 as amended
("AEA") and the National Environmental Policy Act of
1969 as amended (“NEPA"), Thus, while the issues
presented herein directly relate to the proposed
Amendment allowing the cessation of LILCO's certain
emergency prepardeness activities, they necessarily
include other unlawfully segmented actions taken and/or
proposed by LILCO and the NRC Staff in furtherance of
the decommissioning scheme,

3/ “"Shoreham-Wading River Central School District's Petition for Leave
to Intervene and Request for Hearing", filed Apri) 30, 1990
("District Petition"); and "Scientists and Engineers for Secure
Energy, Inc.'s Petition for Leave to Intervene and Request for
Hearing", filed April 30, 1980 ("“SE 2 Petition"). The two Petitions
appear to be largely identical, except insofar as they describe the
fdentity of each Petitioner and the impacts each would allegedly
experience as a result of the proposed amendment,
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(District Petition at 2-3; SE 2 Petition at 2-3) (footnote omitted). A
single response in opposition to the Petitions was filed by LILCO on
May 15, 1990, &/

The NRC Staff ("Staff") hereby responds to SE 2 and the District's
Petitfons, The Staff submits that the Petitions fail to demonstrate that
the Petitioners' interests' will be adversely affected by & proceeding on
the Application, or that the Petitioners are entitled to 2 hearing
thereon, The proposed amendment would be effective only while the plant
fs in 2 defueled condition, and the Petitioners have failed to show that
eny injury might result from the reduced level of emergency preparedness
which would exist while the plant 1s in this condition. Further, the
Petitioners' allegations concerning injuries that might result if the
plant should someday resume full power operation are far too vague and
speculative to demonstrate the requisite "injury-in-fact", For these
reasons, &8s more fully set forth below, the Staff opposes the Petitions
and recommends that they be denied,

DISCUSSION

A. Lack of Adverse Impact Upon Petitioners' Interests.

An evaluation of the Petitions under the legal standards governing
petitions to intervene in Commission adjudicatory proceedings shows that
the Petitioners have failed to demonstrate they possess interests which

mey be adversely affected by a proceeding on the subject Application.

4/ 'Long Island Lightirg Company's Opposition to Intervention Petitions
and Requests for Hear~ing on Amendment to Emergency Preparedness
License Conditions,” dated May 15, 1990 ("LILCO's Opposition").



1. Lege) Standards.

Section 189(a)(1) of the Atomic Energy Act provides, in pertinent
part, as follows:
In any procoodinz under this chapter, for the granting,
suspending, revoking, or amending of any license or

construction permit, or application to transfer control,
. + . the Commission shall grant a hearing upon the

request of eny person whose 1nt%ros; mey be affected

by the proceeding, and shall a any such person as @
party to the proceeding.

1d., 42 U.S.C. § 2239(2)(1) (emphasis added). Under 10 C.F.R,

§ 2,714(a)(1), "any person whose interest may be affected by & proceeding

and who desires to participate as a party shall file a written petition

for leave to intervene." Any such petition must satisfy the following

requirements:

interest of the petitioner in the proceeding,
that interest may be affected by the results o

roceeding, including the reasons why petitioner should
Ee pormi!%ed to intervene, with particular reference to
the factors in paragraph (d)(1) of this section, and the
specific aspect or aspects of the subject matter of the
proceeding as to which petitioner wishes to intervene.

10 C.F.R. § 2.714(a)(2) (emphasis added). &/

The petition shal) set forth with particularity the
he

§/ 10 C.F.n. § 2,714(d)(1) provides that, in considering petitions for
leave to ntervene, the Commission or presiding officer shall
consider, am.ng other matters, the following factors:

(1) The nature of the petitioner's right
under the Act to be made a party to the proceeding.

(11) The nature and extent of the petitioner's
property, financial, or other interest in the
proceeding,

(111) The possible effect of any order that may
be entered in the proceeding on the petitioner's
interest.



The Commission has long held that judicia) concepts of standing wil)
be applied in determining whether a petitioner has sufficient interest in
2 proceeding to be entitled to intervene as a metter of right under
Section 189 of the Act. See, 2.9., Metropolitan Edison Co. (Three Mile
Island Nuclear Statfon, Unft 1), CLI-B3-25, 18 WRC 327, 332 (1983), citing

Portland General Electric Co, (Pebble Springs Nuclear Plant, Units 1

and 2), CLI-76-27, 4 NRC 610 (1976). The Commission has further held that
these judicial concepts require a showing (a) that the action will cause
“injury in fact," and (b) that the injury 1s "arguably within the zone of
interest” protected by the stastutes governing the proceeding. THI, 18 WRC
ot 332; Pebble Springs, 4 NRC at 613, Further, in order to establish

standing, the petitioner must show (1) that he has personally suffered a
distinct and palpable harm that constitutes injury-in-fact; (2) that the
injury fafrly can be traced to the .hallenged action; and (3) that the

injury 1s 1ikely to be redressed by a favorable decision in the

proceeding. Dellums v. NRC, 863 F 2d 968, 971 (D.C. Cir. 1988). (f.

Nuclear Engineering Co, (Sheffield, 111, Low Leve) Radioactive Waste

Disposal Site), ALAB-473, 7 NRC 737, 743 (1978) (there must be a concrete
demonstration that harm could flow from the result of a proceeding).

An application of the above principies to the ins’.ant Petitions
demonstrates that the Petitions should be denied.

2 Petitoners' Stated Interests.

The Petitioners assert, without explanation or support, that "the
proposed cessation of offsite emergercy preparedness activities would
unacceptably increase the risk of radiological injury and hence adversely

affect the radiological health and safety of [the District], 1ts students
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fand) 1ts employees, [SE 2 and 1ts members], and their property" (Distict
Petition at 6; SE 2 Petition at 6). The Petitioners further contend that
the Application will have these adverse effects upon their interests:

1. The threat of (unspecified) "distinct injuries in fact as a
direct consequence of the proposed amendment" (SE 2 Petition at 6;
District Petition at 6);

2. The alleged "endanger[ment of! the health and safety of
Petitioners' members [sic] during this unapproved docomiu!oning.'
resulting from “LILCO's efforts to save money by shutting down all
operetions, slashing staff and defueling the reactor" (SE 2 Petition
at 7; District Petition at 7);

3. "[S)everely increesed . . . radiological health and safety
risks" to the District, SE 2 and SE 2's members, allo?odly coused by
LILCO's “"continuous refusal to abide by the terms of 1ts Operating
License" (SE 2 Petition at 7; District Petition at 7);

4, SE 2 and its members' "interest in the radiologically safe
and environmentally benign operation of Shoreham to provide them with
reliable electricity and to avoid the substitution of fossil fuel
plants," which would pose adverse effects on the environment, the
trade deficit, the nation's energy security, and the adverse health
consequences of air pollution (SE 2 Petition at 9);

5. The District's purported interest in "the health and
environment of almost 2000 students and 500 employees, who live
anu/or work in close proximity to the Shoreham facility, from both
the possible radiological impacts of the proposed amendment and the
adverse health and other environmental consequences of non-operation
of Shoreham" such as would be caused by fossil fuel replacement
plants (District Petition at 9);

6. Petitioners' reliance upon LILCO to meet their energy
needs, and their "interest in onsurin? that an adequate and reliable
supply of electricity will be available to meet their needs and that
the electricity provided 1s available at reasonable rates" -- which
interest would be adversely affected by "[alctions to dismantle the
facility and build substitute oil or gus burning plants" (SE 2
Petition at 10; District Petition at 9-10);

7. The District's economic interest in preserving Shoreham's
value as an operating plant, in that it 111080d1y provides
"approximately ninety percent of the Schoo! District's tex base"
(District Petition at 10); and

8. SE 2's interest in opposing agency actions which interfere
with that organfzation's “informational purposes”, due to the Staff's
purported refusal to conduct an environmental impact study, which



8)legedly deprives SE 2 of 1ts ability to comment upon a draft
Environmenta) Impact Statement (EIS), to advise 1ts members of the
environmenta) risks of alternative actions considered, and to report

the f1nd1n93/to fts members snd to political leaders (SE 2 Petition
ot 11-12), = |

In sum, SE 2 and the District's interests ave asserted to include
(a) protecting the radiologice) health and sofety of their members,
students, and/or employees -- both from the a)leged increased risk of
rediologicel injury resuiting from the proposed amendment &s well as
generally; (b) protecting the environment from the effects of Shoreham's
operation; (c) protecting the environment from the effects of fossi) fue)
replecement plants; (d) ensuring the availability of an adequate, reliable
and inexpensive energy supply; (e) preserving Shoreham's tax value as an
operating plant; and (f) protecting SE 2's informationa) capabilities.

On their face, some of Petitioners' stated interests (such as their
various economic, ratepayer and tax interests in the plant's operation)

appear to outside the zone of interests protected by the Atomic Energy Act

and the National Environmental Policy Act (NEPA), See, e.g., Public

In addition, the Petitioners contend that a hearing is required to
determine (1) whether a grant of the Application "would be arbitrary,
capricious and/or an abuse of discretion"; (2) whether, 1f & decision
is made to operate Shoreham at full power, "the proposed amendment
would provide reasonable assurance that such ful)l power operation
would or could be conducted with reasonable assurance of F;rotecting]
the public health and safety and the national defense and security";
and (3) whether, 1f a decision is made to decommission Shoreham, the
proposed amendment "would provide reasonable assurance that such
decommissioning will be cunducted in accordence with the public
health and safety and the national defense and security" (SE 2
Petftion at 13-14; District Petition at 11-12). Further, the
Petitioners contend that the Application constitutes part of
Shoreham's "de facto decommissioning”; and they request & "ful) and
fair NEPA consideration [of] the decommissioning proposal® (SE 2
Petition at 15; District Petition at 13).




Service Co, of New Hampshire (Seabrook Station, Unit 2), 19 NRC 975, 978

(1984), Certain other interests alleged by the Petitioners, however (in
particular, those involving the radiological impacts of the proposed

amengments) are within the protected zone of interests. See Metropolitan

Edison Co. (Three Mile Island Nuclear Station, Unit No. 1), CL1-B3-25, 18
WRC 327, 332 (1983). Petitioners' allegation of these latter interests
might suffice to confer upon th~ standing to participate in & Shorgham
Ticense amendment proceeding, upon a demonstration of how those interests

may be adversely affected by the proposed license amendment. 2 As

7/ 0f course, a petitioner may only represent 1¢s own interests in an
NRC proceeding -- and not the interests of others, unless 1t has been
expressly suthorized to do so. In this regard, the District has
failed to show that it is authorized to represent its “"students" or
employees" in this proceeding. Indeed, having failed to show that it
has any personal interest within the “protected zone" that may be
affected by the proceeding, 1ts Petition appears to be valid, 1f at
811, based upon 1ts assertion that 1t has been authorized to
represent Albert G, Prodel), President of the District's Board of
Education, who apparently resides and works within the vicinity of
the plant (District Petition at 9.

Similarly, SE 2, as a membership organization, may represent only 1ts
own interests or the interests of its members who have expressly
authorized 1t to do so; and those interests must be germane to the
organization's purpose. See Houston Lighting & Power Co. (Allens
Creek Nuclear Generating Station, Unit 1), -535, L 97,

383-97 (1979); Vermont Yankee Nuclear Power Corp. (Vermont Yankee
Nuclear Power Station), LBP-B7/-7, ¢5 WRC 116, TEG (1987);
Combustion Engineerin Inc.(gggggtige Fuel Fabricaéion(SaciIity){
[EP-B9-73, 30 NRC 140, 139 + Duquesne Light Co, (Beaver Valley
Power Station, Unit 2), LBP-B4-6, 1V 3, g!i [1984); Houston
Power & Light Co. (South Texas Project, Units 1 and 2), LBF-78-10
: , aff'd, ALAB-649, 9 NKkC 644 (1979). SE 2's stated
"informational" Tnterest is not within the zone of interests
protected by statute, nor has SE 2 shown any other protected personal

interest which may be affected by the outcome of the proceeding. (4.
Commonwealth Edison Co. (Dresden Nuclear Power Station, Unit 1?,

[BP-EZ-87, 16 WRC 1B3, 185 (1982). Accordingly, SE 2's Petition

(Footnote continued on next page)
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discussed below, however, the Petitioners have failed to make this

required showing. &

3. Lack of Adverse !mpact.
As set forth above, pursuant to 10 C.F.R, § 2.714(a)(2), & petition
must "set forth with particularity the interest of the petitioner . . .
and how that interest may be affected by the results of the proceeding."”
The instant Petitions generally fail to satisfy this requirement, in that
they fail to identify the impacts that the proposed amendment, by itself,
mey be expected to have upon their interests. Most of the impacts which
ere alleged to affect Petitioners' interests relate not to the proposed
1icense condition amendment, but to the decommissioning of Shoreham -- an
action which 1s not the subject of the instant Application. Those alleged
impacts cannot properly be addressed or redressed in this proceeding, and
they do not confer standing upon the Petitioners to participate herein,
In addition to their claims concerning decommissioning, the
Petiticners assert that:
This proposed amendment, in particular, would allow the
cessation of certain emergency planning activities
including the exercise or drill of those plans . . . .
Such cessation of practice would greatly reduce the

effectiveness of the 3000 person LERO organization and
thus greatly delay and prejudice the ability of LILCO

to return to full power operation with the same degree
0T reasonable assurance og the public health and safety

(Footnote continued from previous page)

would be valid, 1f at all, based on 1ts assertion that five of its
members who have authorized it to represent them in this proceeding
uou;dlgg injured by & grant of the Application (see SE 2 Petition
.t . .

8/ The Commission has observed that “"the burden is on the petitioner" to
satisfy the requirements of 10 C.F.R, § 2.714(a). Three Mile Island,
supra, CLI-83-25, 18 NRC at 331,




« 1] -

offered by the regular practice and training currently
required. Such increased vulnerability to radio1o?1c01
harm, by def1n1t1on4 sfignificantly increases the risk of
such harm [sabetage! and, hence, unavoidebly and

significantly increases the direct and/or indirect

endangerment of [Petitioners and/or their members,

students and employees') radiological health and safety.
(District Petition at 13; SE 2 Petition at 14-15) (emphasis added).
Further elaboration upon this assertion is provided in Petitioners'
discussion of the aspects of the proceeding in which they seek to
participate (District Petition at 19-24; SE 2 Petition at 20-25),
However, s these statements make clear, the Petitioners do not contend
that the public health and safety would be endangered by grenting the
instant amendment -- which would only suspend emergency planning
activities while the plant remains in a defueled condition. 8/ On the
contrary, the Petiticners claim that the amendment would lessen emergency

preparedness, and result in increased costs, only at such time (1f ever)

that the licensee seeks to begin full power operation. Accordingly, the

8/ In its proposed no significant hazard consideration finding, the
Staff concurred in the Licensee's finding that the amendment "wil)
not increase the risk of radiological exposure to the offsite
general public," since 1t only allows for the cessation of offsite
emergency preparedness activities while the plant remains in a
defueled and non-operating condition. 55 Fed. Reg. at 12077,
Further, the Staff found that the amendment would have no adverse
effect upon the public health and safety in the event that the plant
should later resume full power operation, since fuel could not be
placed in the reactor vessel without prior Commission approva) and
reestablishment of "an offsite emergency response orgsnization
comparable in effectiveness to LERC."™ In sum, the Staff proposed a
determination that the proposed changes do not involve & sfgnificant
increase in the probability or consequences of an accident previ-
ously evaluated; do not create the possibility of & new or different
kind of accident from any accident previously evaluated; and do not
involve & significant reduction in a mergin of safety. ld.
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Petitioners have altogether failed to set forth "with particularity" how

the proposed arendment, 1tself, could adversely affect their interests,

Petitionirs' bare 2%icgation of adverse impacts s simply
insufficient to demonstrate a petentia) adverse effect upon their
interests, and does not uffoy* “hem standing to participate in a proceed-

ing on this Applicetfon. In this regard, in Florids Power & Light Co,

(St. Lucie Nuclear Power Plant, Units 1 and 2), CL1-89-21, 30 NRC 325
(1989), the Commission denied a petition to intervene filed by an
individual 1iving 40 miles from the site, who contended that & proposed
exemption involving the use of certain respirators by onsite personne)

would result in increased risk to workers and in waste disposa) with

offsite environmental consequences. The Commission determined, ingter

alia, that the petitioner could not represent the interests of plant
workers absent express suthorization, and that the petitioner's allege-
tions of offsite environmenta) consequences were insufficient to confer

standing upon him, The Commission stated:

It is true “hat in the past, we have held that living
within a specific distance from the plant 1s enough to
confer standing on an individual or ?roup in proceedings
for construction permits, operating licenses, or signi-
ficant amendments thereto such as the expansion of the
capacity of a spent fuel pool. However, those cases
fnvolved the construction or operation of the reactor
ftself, with clear implications for the offsite
environment, or maior alterations to the facility with

8 clear potential for offsite consequences. sen
sTtuations Tnvoiving such obvious potential for offsite
consequences, a petitioner must allege some specific
"injury-in-fact" that will result from the action taken:
here, the granting of the exemption. In this case, the
Petitioner has not alleged any "injury-in-fact" that he
will suffer because of the accumulation of used sorbent
cannisters at the plant. Thus, we find that he has not
satisfied the Commission's "interest" requirements.
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ld., 30 NRC gt 329-30 (citations omitted; emphasis added). In the instant
proceeding, as irn St. Lucie, Petitioners' failure to do more than simply
provide bare a1legations of radiological health and safety (and other,
less cognizable) impacts warrants the denia) of their Petitions. v/

In sum, Petitioners have failed to show that the proposed amendment
may reasonably be found to have some adverse impact, {.e., some "{njury in
fact", upon any interest they have identified; and they have failed to
show that such injury fairly can be traced to the challenged action or
thet such injury could be redressed by a favorable decisfon in this

proceeding (1.e., by denfal of the Application).

B. Many of Petitioners' Concerns Are Beyond the Scope of the Proceeding.

The Petitioners argue that they are entitled to @ hearing in order
"to determine whether the amendment should be granted, denied, or &
different amendment made under the AEA" (SE 2 Petition at 13; District
Petition at 11). In this regard, they identify four principal aspects of

the proceeding as to which they seek to intarvene:

10/ The Petitioners have not provided any reason to believe that the
plain words of 10 C.F.R, § 2.714 -- requiring & demcastration “with
particularity" that the proposed action could ativersely affect
petitioner's interests -- should not be applied in this 1icense
amendment proceeding. The Commission has, likewise, insisted upon
such a showing “with particularity” in enforcement proceedings,
recognizing that enforcement actions are taken to reduce risks and
that petitioners will have greater difficulty showing adverse effects
on their interests in such situations., See, ¢.9., Boston Edison Co.
(Pilgrim Nuclesr Power Station), CLI-82-TB, 15 WRC ¥4, 4% [1987);

Florida Power & Light Co. (Turkey Point Plant, Units 3 & &),
COT-BT-3T, 19 WRC ggg, 960 (1981); Consumers Power Co. (Big Rock
Point Plant), CLI-B1-32, 14 NRC 9627 9b3 !1551;; Public Service Co.

of Indiana (Marble Hi11 Nuciear Generating Station, Units | &and 2,

CLT-BO-T0, 11 NRC 438, 439 (1980); but see Armed Forces Radiobiolog
Research Institute (Cobalt-60 Storage Faci1Tty), ALKB-BBZ, 16 WRL

L - /e
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(1) "whether a grant of the proposed amendment would be arbitrary,
capricious and/or an abuse of discretion";

(2) "whether 1f a decision is made to go to full power oper:tion at
Shoreham, the proposed amendment would provide reasonable assurance . . .
[of protecting] the public health and safety and the nationa) defense and
security";

(3) "whether, 1f a decision 1s made to decommission Shoreham, the
proposed amendment would provide reasonable assurance that such
decommissioning will be conducted in accordance with tic public health and
safety and the natioi>) defense and security"; and

(4) they request a "full and fair NEPA consideration of the
decommissioning proposal." (SF ? Petition at 13-15; District Petition
at 11-13),

Further, the Petitioners identify a long 1ist of issues concerning
the proposed license amendment chenge, the requested exemption, and other
issues more related to decomissioning, which they would seek to explore
in hearings on the Application (SE 2 Petition at 21-25 and 41-43);
District Petition at 20-24 and 40-42). These include such issues as
whether the settiement agreement between LILCO and the State of New York
prohibits operation of the facility; whether LILCO has a sufficient number
of trained emergency response personnel 1f it were to again place fuel in
the reactor vessel; and whether the proposed amendment, insofar as it
would authorize a reduced level of emergency preparedness, 1s 1n
compliance with NEPA,

The Federal Register Notice limited the issues to be addressed in

this proceeding to "matters within the scope of the amendments under
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consideration,” and did not include other matters such as LILCO's request
for an exemption from other emergency preparedness requirements., 55 Fed.
Reg. at 12078, X/ Notwithstanding Petitioners' lengthy enumeration of
purported aspects of the proceeding in which they would seek to
participate, 1t is apparent that many of those concerns are impermissibly
beyond the scope of a proceeding on the proposed amendment. First, while
the proposed amendment relates to emergency preparedness, it addresses
only the proposed suspension of the five enumerated license conditions,
and nothing more; other emergency preparedness requirements from which
LILCO has requested an exemption are nct properly within the scope of this
proceeding. Similarly, the proposed amendment does not give rise to a
proceeding broad enough to consider many of the other issues raised by
Petitioners here, such as the environmental and safety impacts resulting
from Shoreham's eventual decommissioning.

With regard to Petitioners' deconmissioning arguments, it is clear

that the proposed amendment does not preclude LILCO from operating the

11/ The Commission has previously held that Section 189(a) of the Atomic
Energy Act strictly limits the right to @ hearing to certain types of
proceedings, and does not require hearings on exemption requests
unless those requests are "part of a proceeding for the granting,
suspending, revoking, or amending of any license or construction
permit under the Atomic Energy Act." United States Department of
Energy (Clinch River Breeder Reactor Plant), ~B2~23,

982). See generally, 1d., CLI-81-35, 14 NRC 1100 (1981)
(reviewing the Comm*ssion‘s Fistorical treatment of requests for
hearings on exemption requests). Moreover, because the exemption at
ifssue here would only suspend emergency preparedness activities so
long as the plant remains in a defueled condition -- and would not
apply in the event the plant should resume full power operation =--
no hearing right would seem to apply thereto. See Commonwealth of
Massachusetts v. NRC, 878 F.2d 1516, 1521 (1st Tir. 1588) (finding
no right to a hearing on an exemption request, where the exemption
was temporary in nature, lasting only while the plant remained
shutdown and for 120 days thereafter, and thus did not amount to 2
license amendment).

2,
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plant at some future date, should it decide to do so, although it may then
be necessary to reestablish and train its emergency preparedness
organization. That effect can hardly be said to constitute "de facto
decommissioning”" of the plant. Nor does any cost that may then have to be
incurred to reestablish and train the LERO organization result in an
irreversible commitment to decommission; indeed, some similar (or even
greater) cost would have to be incurred simply to maintain LERO in a state
of readiness pending the adoption and impiementation of a decommissioning
plan. Similarly, the proposed amendment does not authorize a
decommissioning of the plant, or even constitute a necessary step in any
deconmissioning plan; it only provides for the cessation of emergency
preparedness activities while the plant is in its present defueled
condition,

It is elemental that he2rings are properly restricted to those
matters which are embraced by the notice issued for the particular
proceeding. See, e.g., Northern Indiana Public Service Co. (Bailly
Generating Station, Nuclear 1), ALAB-619, 12 NRC 558, 565 (1980);

Commonwealth Edison Co. (Zion Station, Units 1 & 2), ALAB-616, 12 NRC
419, 426 (1980); Public Service Co. of Indiana (Marble Hi1l Nuclear

Generating Station, Units 1 and 2), ALAB-316, 3 NRC 167, 170-71 (1976).
Indeed, the Commission has clearly indicated that it may limit and define
the scope of an action which it initiates. Boston Edison Co. (P{ilgrim
Nuclear Power Station), CLI1-82-16, 16 NRC 44, 46 (1982), aff'd, Bellotti
v. NRC, 725 F.2d 1380 (D.C, Cir, 1983); see aliso, Public Service Co. of
Indiana (Marble Hill Nuclear Generating Station, Units 1 & 2), CLI1-80-10,




11 NRC 438, 441-42 (1980). In these latter cases, the Commission denied
third party petitions for hearings anJ intervention on enforcement orders
modifying the facilities' licenses, on the ground that the petitions
presented concerns outside the scope of the proceedings. In approving the
Commission's authority to define the scope of 1ts proceedings, that fis,
their agenda and substance, the Court in Bellotti stated, “[wle have no
doubt that 2s a general matter, such authority must reside in the

Commission". Bellotti, supra, 725 F.2d at 1381.

In sum, in order to succesd in their request for a hearing, the
Petitioners must demonstrate that their interests may be affected by the
scope of the proceeding as defined by the Commission; and Petitioners'
right to a hearing must be evaluated only in the context of the specific
action effectuated by the Application. As set forth above, any hearing on
the proposed amendment would be limited to considering whether it should
be granted or denied. Accepting, arguendo, that the Petitioners'
interests are affected by the issues they propose for hearing, many of
those issues are nonetheless outside the scope of this proceeding as
defined by the Notice. 22/

Accordingly, although the Staff believes that the Petitions fail to
satisfy the "interest" and “adverse effects" requirements set forth in

10 C.F.R., § 2.714(a), should the Commission find otherwise and decide to

grant Petitioners' request for hearing, any such hearing should be 1imited

12/ Irdeed, the correctness of this conclusion is demonstrated by the
"remedies" sought by Petitioners, most of which exceed the scope of
the proceeding noticed in the Federal Register (see SE 2 Petition
at 44-47; District Petition at 43-36).



to those aspects of the proceeding identified by Petitioners which fall
within the scope of the proposed amendment, as noticed in the Federal
Kegister,
CONCLUSION
For the reasons more fully set forth above, the Petitions should be
denied for failure to demonstrate how the Petitioners' interests may be
affected by the Application and for failing to demonstrate that the

Petitioners are entitled to a hearing thereon.

Respectfully submitted,

Lhovwin, 2 T

Sherwin E, Turk
Senior Supervisory
Trial Attorney

Dated at Rockville, Maryland
this 21st day of May, 1990,



(9)

(10)

ATTACHMENT

Strike Shutdown License Condition (Sectfon 13.3.5.7 SSER 10)

Since the licensee relies on an offsite emergency risponso
organization consisting entirely or primarily of the licensee's
employees, in anticipation of the commencement of any strike by
such employees, the licensee shall bring the facility to cold
shutdown condition using normal operat1n? procedures. The
licensee shall commenze bringing the facility to cold shutdown
condition 24 hours prior to the commencement of such strike, or
immediately upon receipt of less than 24 hours' notice of the
impending commencement of a strike, with the goal of having the
plant in cold shutdown conditipn by the time the strike
commences. The licensee shall maintain the facility in a cold
shutdown condition unti] the strike is over and review by the
Federal Emergency Management Agency and the NRC Staff has given
assurance that the Local Emergency Response Organization
capability 1s fully restored. DOuring a strike-occasioned
shutdown, with the prior approval of the NRC Staff upon review of
written application by the licensee, the licensee shall be
permitted to take the reactor to a refueling mode to conduct
rofue11n? or other operations requiring access to the reactor
core if it is shown that such operations cannot result in the
occurrence of any events requiring offsite emergency response
capability, This condition shall be terminated only in
accordance with the regulatory procedures for amendment of an
pperating license.

Hurricane Shutdown License Condition (NRR Director's Finding
Re: EP Dated 4/17/8%)

If the Nationa) Weather Service issues a hurricane watch for the
Long Island, New York area, the licensee, within 1 hour, shall
begin to make necessary preparations to place the reactor into a
HOT SHUTDOWN condition. The licensee shall continue to monitor
the National Weather Service advisories hourly until the watch
is cancelled. If the National Weather Service issues a hurricane
warning for the Long island, New York area, the licensee will
take action to ensure that the reactor is in a HOT SHUTDOWN
condition within the next 24 hours, unless the warning is
cancelled. The licensee shall maintain the reactor in this
condition until the Nationa! Weather Service has cancelled its
hurricane warning.



(11) County Liaison License Condition (NRR Director's Finding

(12)

(13)

e: ated 4, )

The licensee shall modify 1ts offsite emergency plan to require
that a LILCO representative, knowledgeable of the cffsite
emergency plan, upon declaration of an Alert, Site Ares
Emergency or General Emergency at the Shoreham site, transport
the offsite emergency plan, appropriate support information and
necessary communications equipment to the Suffolk County Emer.
gency Operations Center (EOC) or to a location designated by
the Suffoik County Executive. This person shall be available
to afd and assist the County Executive in responding to the
emergency condition at Shoreham,

Brentwood Staffing License Condition (NRR Director's Finding
Re: EF Dated 1717,!9)

The licensee shall modify its offsite emergency plan to
designate at least one trained person who shall be at the
Brentwood facility at all times durin glant operations above
5 percent rated power. This person will begin the conversion
process of the Brentwood facility into the Local Emergency
Response Organization (LERO) Emergency Operations Center (EOC)
when an Alert or higher emergency class is declared.

uarterly Drills License Condition (NRR Director's Finding
e: ate ) - " A

The licensee shall conduct training drilis such that fits
offsite emergency plan is drilled quarterly with full or
partial participation by the Local Emergency Response
Organization (LERD).
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