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Requirements Concerniig the Random Drug Testing Rate

The Commission, by a 4-0 vote, approved an amendment to its

| fitness-for-duty regulations which permits licensees to reduce

| the random testing rate for all persons covered by 10 CFR Part 26
to an annual rate egqual to 50 percent.

The FRN should be: 1) revised to conform with the attached
pages, 2) reviewed by the Rules Review and Directives Branch,
ADM, for cenformity with the requirement of the Federal Register,
and 3) returned for signature and publication.
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other program elements, and the extent to which tested empioyees have been
successful in subverting the testing process and avoiding detection.

The NRC does not have sufficient information about these or other factors
that may influence testing results to be able to determine that the decreasing
positive rates reported by licensees are an unqualified indication of FFD
program effectiveness. Nonetheless, the Commission is gratified to observe

e Jecreas«wj pos Nve rates
the\continuing downward trend in licensee employees’ positive random test

—

results during the past three years. The recently published NUREG/CR-5758,

Volume 3, *Fitness for Duty in the Nuclear Power Industry: Annual Summary of
Program Performance Reports,* indicates that 1icensee empioyees’ positive

random testing rate in 1957 va< u 20 percent as compared to 0.28 peicent in ~
a2 hove e g
1990 and 0.22 percent in 1Yvl. Thereshas bcen-o@espondinq downward trend
deccens |
41rfho4p;:%t1vc rates for random tasting of contractor and vendor personnel,

» 0.56 percent in 1990, 0.55 percent in 1991, and 0.45 percent in 1992,

In making its decision, the Commission has considered these testing
results along with the apparent continuing strength of the other elements of
most licensees’ FFD programs, the reduced invasion of employees’ privacy
interests, and the potential for cost savings. In light of this industry
experience and of these beneficial effects, the Commission has concluded that
it is reasonable at this time to lower the random testing rate for licensee
empioyees and contractor and vendor personnel to 50 percent. The response to
Comment 4 discusses the Commission’s reasons for allowing reduction in the

random testing rate for contractor and vendor personnei.

2. Comment. The random testing rate should be reduced to less than 50

percent.



testing rates as positive testing results declined would likely ciscourage
licensees from adopting lower screening cutoff levels and taking measures 10
detect attempts by users to avoid detection.

Lastly, 2 pert’ormmre-based anproach would require the collection and
analysis of performance data to provide the bases for adjustments to the
rangom testing rate. Such data is not currently collected by the licensees or
the NRC. Previous efforts known to the NRC staff to jdentify and analyze the
many candidate performance indicators for measuring the effectiveness of
rancom testing have peen inconclusive, prmlrﬂy because of the numerous
variables. Furthermore, assuming that the proper performance indicators can
he developed, 1t would appear that the collection and analysis of data to
support a performance-based approach would add a considerabie administrative
burden to both licensees and the NRC.

For all these reasons and until further experience 1§ gained that would
support 2 performance-based approach, the Commission declines 10 adopt such an

approach to setting the random testing rate.

4. Comment. The reduction 10 the random testing raie should be

sppiied to all workers.

four of the 30 commenters on this issue - three unions and one licensee
- supported the Commission’s proposal that licensees maintain the 100-percent
random testing rate for contractor and vendor employees. Their reasons
‘nciuded a concern for lack of commitment Dy contractor empioyees to
maintaining the industry’'s high drug-free standard and the need for the higher

testing rate 10 provide continued deterrence for contractor employees. One of
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the three unions recommended that long-term contractors shouid have the same

lower random testing rate as that of licensee employees because test results

of long-term contractors and licensee employees have been almost identical.

There were several 1ssues consistently mentioned by those 26 commenters

who opposed maintaining the 100-percent random testing rate for contracter ang

vendor empioyees. There was a general concern for unnecessary inconsistencies

in random testing rates between federal agencies. Commenters recommended that

onsistent as possible with programs in other

These include the DOT programs

the NRC pregram be kept as C

Fegerally reguiated safety-reiated industries.

that currently require contractors and vendors to be randomly tested &t a

t0-percent rate.

Various licensees cited the testing results from 1990 and 1991 which, n

create no ctatistically sound rationale for testing contractor

different from that of licensee employees.

their opinion,

and vendor employees at a rate

d that, while the contractor/vendor positive testing rate has been

They argue
L]
it is'snn 1ow enough to make unnecessary

twice that of licensee emplioyees,

the expenditure of the respurces necessary to maintain two separate random

testing pools.

Various commenters noted that contractors and vendors are subject to the

ygentical access authorization and viher FFD program requirements as are

licensee employees, including behavioral ar-ervation. These stringent

requirements, 1N their view, obviate the need 10 keep the contractor/vengor

random rate at 100 percent. Some also noted that the deterrent value of

random testing 1s in the act of testing itseif and not in what many consider

1o be a high rate of testing. Some commenters warrad that keeping contractors

and vendors at 100 percent could be construed as discriminatory against those
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employees and may be perceived
measure.

nine random testin

/
/

as pumitive rather than as a corrective

Two 1icensees also cited a study of the detection effectiveness of

g rates published in NUREG/CR-5784, *fitness for Duty n the

Nuclear Power Ingustry: A Review of the First year of Program performance and

an Update of the Technical Issues,” which indicates that a 100-percent testing

rate is only a little more effective than a 50-percent rate for detecting

occasional drug users.
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NRC Response i
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Although there 15 @ difference between the positive results of rangom

testing of licensee employees and those of contractor and vendor employees,
+he pos, PVe fandow 8sh coke. of Lot groups has peen less \n esch yeor oo |

, 4% stated
w/ i

in the response to Comment 1 above. Aihowen Lhe contractor/vendor random a

testing positive rates continue to be aboul twice the rate for licensee
°

employees and ctatistical analysis of the data shows that the difference 'n

proportion between the contractors’ and licensees’ employees 15 not explained

-

within statistical fluctuations (therefore, differences in the rates are

statistically significant), the Commission agrees that the absolute numbers of g‘

¢t results of all categories of nuciear p0'f:_:S:ESSE—:::-lE:;_ﬁ~;jj)

. -

positive te

—

\
//:::::%g results during the past three years do not justify making a )
/

groups insofar as the random testing rate 1S o

(
Therefore, the (ommission jagrees with those commenters who contend that the

distinction between these
q;TTT—gérmwt its licensees 10 lower the random testing rate to 50

angs AL,

percent for a1l persons covered Dy 10 CFR Part 26. However, the Commission
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will continue to momitor licensee program performance and effectiveness and
w11l make program adjustments as necessary.
garding the study of the detection

In response to the comments re
ed in NUREG/CR-5784, the

s of nine random testing rates publish

effectivenes
with oniy the hypothetical

y explicitly dealt

Commission notes that the stud
ives. It did not address their

tion effectiveness of those alternat

detec
While it may be that the effectiveness of

relative deterrence effectiveness.

a 100-percent random testing rate for deterring occasional drug users could be

gher than that of a S0-percent rate, the Commission nonetheless

slightly m
¢ that a S0-percent random testing rate
tractor and vendor employees.

pelieve will provide sufficient

deterrence to drug anc alcohol abuse by cen

With respect to commenters’ concerns about unnecessary inconsistencies
in random testing rates between federal agencies, the Commission continues to
believe that the random test rate for employees in the nuclear power industry

need not be similar 10 the rates applied to employees in all, or even most,

1es or Federally mandated programs. Not all Federal

other federa. agenc

agencies have identical safety concerns or responsibilities.

<. Comment. There should be no difference In the random testing rate

for certain positions critical to the safe operation of a nuclear power plant.

Seventeen commenters responded 10 the Commission’s question as to

whether certain positions critical to the safe operation of a nuclear power

5 licensed reactor operators, should be excluded from any

plant, such 2
A1] these commenters recommended

reduction of the random testing rate.

against such differentiation. Two 1icensees stated that treating peopie n



positions critical to safety differently from other empioyees couid have 2
negative effect on the morale, self-image, and motivation of this group of
highly trained and dedicated specialists. Another stated that all plant
employees are critical to safe operation. Therefore, a reduction in the
random testing rate should apply to all employees. The potential for added
record-keeping requirements creating unnecessary burdens for the industry was
another reason for not making this distinction. In the opinion of one
commenter, the 1990-1992 industry-wide program performance data do not support
testing peopie 1n positions critical to safety at a different rate than that
applied tc other 1icensee empioyees. Finally, one licensee cited potential
problems getting union agreement 10 testing this classification of employees

at a higher rate than other licensee personnel subject to the FFD vule.

NRC Response

b
°

The essence and unanimity of these comments -- that licensed operators
and other empioyees 10 positions critical to the csafe operation of a nuclear
power plant should not be excluded from a reduction of the rancom testing rate
.- is not surprising. These particular members of the nuclear power
industry’s workforce have collectively demonstrated their dedication to safe
ang efficient plant cperations. AS at least one commenter noted, the
industry’s program performance data for the first three years of operation do
not support differentiating between peopie in safety—cr111c11 positions and
sther licensee employees insofar as the random testing rate is concernea. he
1992 program performance data. for example, chow that eighteen of the

industry’s approximately 5,000 licensed operators tested positive for drugs or
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alconol or otherwise violated the licensee's FFD policy; twelve of these were
a result of random testing. when comparing these results to the 461 positive
results out of 156,730 random tests administered to the industry workforce,
the aifference in proportion between the licensed operators and the industry
workforce is within statistical fluctuations and the difference in the
positive rates z;-: not statistically seifesent. wWhile the NRC expects
licensees to continue to take action to drive this number of positives down
even further, this record does not merit testing people in these positions at
s rate different from that applied to other 1icensee employees. The
Commission, therefore, concurs with the commenters’' recommendation that
certain positions critical to tte safe operation of a nuclear power plant,
cuch as licensed reactor operators, should not be excluded from a reduction of

the random testing rate.

§. Comment. Random testing 1% expensive and produces false positives.
-

furthermore, chronic users are able to avoid detection.

Two commenters, a power pilant worker and a union, argued against the
ssefulness of continued random testing. One of these commenters stated that
random testing produces false positives. These cost the ingustry large
amounts of money in settlements ang damage the public’s perception of
icensees’ fairness. AS additional suppoert for this position, this commenter
warned that chronic drug abusers are particulariy adept at escaping detection
from random iesting by subverting the testinrg process. The other commenter
recommended that random testing be eliminated because 't i35 not effective 1n

dent1fying workers who are impaired at the time urine sampies are coilected.
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