UWITED STATZS OF AIERICA
NUCLZaR REGULATORY CQMISSION

3

Iz the Matter of

%
DATETLAD POWZR COOPERATIVE g Docket Neo. 40=409
)

(La Crosse Boiling Water Reacter)

AEDED MOTION
The Motion to Disqualify the ASLD consisting of Charles Sechhoefer,

Gearge Andersonm, and Relph Decker, of 19 iAugust 1980 shall be

amended to reflect the following:

I.

WESZTAS, thet du~ing the Atemic Safety and Liscensing Foaxd
heerings of October,1979, concerning ihe expersicn of spent fuel
storage capecity et the la Crosse Boiling wWeter Reector, owmed by

Dairyland Power Cocperstive and loccted at Gence, Wisconsit, in the

Courty of Vermon, the Atomic Safety and Liscensing Socerd consisting
of Cherles Bechhoefer, Gecrge ancersom, and Ralzh Decker, 2I2 fall
so take into their collection of evidence the lergesi mometarT lten
of evidence, excluding de~camissiong ani wasie sicrage, namely,

Tiree File Island-Unit IT accident relstel ccstis,

SERLFEBR LRI P ETE N DA TN
7T TI%ey IVe, and V, remain as subzisted in the originzel Motianm

to Discualifly of 1 august 1980,

jM Y s 7=

FREOERICE MILTON OLSEY III, moving resty

hing

Subseribed and sworz to
tefcrgyme this Lo dey

et ...&‘.’3-1—-—-’ 1980
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S EITLL AFTADA
OF FMOERICK MT1TON CLSEM IIT,

\.LLLL,‘_

¥ T A3

The Three Nile Islend-Unit IT accident releted retrofit A -
costs were the largest monetary consiferstions brougat up at ‘\\7‘
the Atomic Safety and Liscensing BEcaré hearings cof Cetober, -
1979, at la Crosse, EXCLUDING DE-COMISSEIONING AlD WASTE
STORAGE, The back end of the nmucleer fuel cycle will always
involve the largest costs in the utilization of atomic energy

for so=called "peaceful pusposes.”

FREDERICK JLT05 OLSZN IIX, affiant

Subscribed and sworn tg before me

this L4  day of fABess 198C.
Ao 272
:/ ne?
Netary Fublic
f

¥y coammission is permanent,
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s Loard, iz flgrent Goseicticn of thair duly o getoer
evizence, refus:d te even cceemtcin e range fate waded
snese TiI-z costs might foil. The bears atteiptel to colg?
their responmsibilities o saiing 122t n1t ((TASS-0572)

is just o recconendation.” (references #5L3 azering iranse
erizt, § Oct 79, in the zatier of J7C's LACSR, puze 754)

1 specificell; pointed ocut the rule-meiiing nistery of these
sroposed requiranents. (reference: ASLD hearing ‘rauscrimt
5 Get 79, pages 409-410) These requirements beczze binling
et ¢ ¢ate pefore the bocxt's | fimal decision, as can be seen
in “etiers from Hercld R. Dentor, Directer, Office cf
~uclear Reactor Regulution, UlS5.0.2.0., &3 referenc2d Iin
en C::’.c:" To Srev Ceuse, issuad teo DFC cn 2 Jemuasy 192C,

oy 4the uforementionec 1T Dewion. in e puiliic racers,

on Jepuazy 1C, 1960, s, Riciexd Srimsnei, LACZ.R plant
=-nsger, r2ferTed io tae coet estizates cf "R ciflcicle"
404 recgeé fram fiftzen (15) to twenty-five (25) md1lien
dolicss for T.Z-: retrofiis. (selerences 1a Cresse Trituse,

e 2) I vould 1ive tc peint out thit 10 Ja=-

-

1C Jan 20, pu
ware 1580 was zlso the dole that the bourd's {incl decisizsz
Leccme publicly DO Taerclore, logieally, tis vousd could

aaye minered imovlod-e, oxf s In feet srisy to suekh ixmcie-
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of

DAIRYLAND POWER COOPERATIVE Docket No. 50-409
Liquefaction)
(La Crosse Boiling Water {Show Cause)

Reactor)

LICENSEE'S RESPONSE TO
FREDERICK OLSEN'S MOTION TO
DISQUALIFY THE LICENSING BOARD

Dairyland Power Cocperative (Dairyland or DPC), the
holder of Provisional Operating License No. DPR-45 for the La
Crossn Boiling Water Reactor (LACBWR) and the licensee in the
above-captioned proceeding, hereby submits its response in
opposition to the motion filed by Frederick M. Olsen, 111, to
disqualify the Atomic Safety and Licensing Board¢ sppointed by
the Commission to rule on the requests for a hearing in this
proceeding. In support of its position, Dairyland states as

follows:

1. As noted in Dairyland's August 28, 1980 Response

to Requests For Hearing, Frederick M. Olsen, III, is a member of

the Coulee Region Energy Coalition (CREC) who has, acting on his

own behalf, requested that a hearing be held in this proceeding.

1/ Ms. Ann Morse, who is also a member of CREC and who is
acting on behalf of CREC, has likewise requested that a
hearing be held in this proceeding.
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2. The sole ground advanced by My. Olsen in support
of his motion teo disqualify the Licensing Board is that this
Board is somehow biased because of certain evidentiary rulings
which the same Board made during hearings in an earlier proceeding
involving an application by Dairyland to amend the LACBWR operating
license to expand the capacity of the spent fuel pool.

3. It is well settled that the mere fact that a
Licensing Board has issued a large number of unfavorable, or even
erroneous, rulings with respect to a given party is not evidence of
bias on the part of the Board. See e.g., Northemrm Indiana Public
Service Co. (Bailly 1), ALAB-224, & AEC 244, 246 (1974). A claim

of bias is even more attenuated in situations where, as here, only
a few rulings are involved and they are clearly not erroneous.
There was no need for the Board to hold hearings at all
{n the spent fuel expansion proceeding once the Board summarily
disposed of all of CREC's contentions. The fact that the Board
nevertheless elected to hold hearings on the issue of the need
for power from LACBWR during the period prior to a decision in
the pending full term operating license (FTOL) proceeding and
permitted CREC to participate as a full party in those hearings
would suggest that, if anything, the Board was biased in favor of
the intervenor in that proceeding. The evidentiary rulings which
the Board later rendered in that proceeding and on which Mr. Olsen
relies in support of his motion for disqualification were entirely

proper and in keeping with the limited scope of the proceeding.
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While Mr. Olsen may be displeased with these evidentiary rulings,
this displeasure is actually rooted in Mr. Olsen's misperception
of the purpose and scope of the spent fuel expansion proceeding.
In any event, these rulings hardly constitute evidence of bias
and provide insufficient grounds for disqualification.

4. Moreover, Mr. Olsen was not even a party to the
spent fuel pool expansion proceeding. Rather, he merely made a
limited appearance in that proceeding under 10 C.F.R. § 2.715.
Nevertheless, in his motion for disqualification and supporting
affidavit, Mr. Olsen attempts to make much of the fact that during
one of his limited appearances he urged the Board to adduce addi-
tional evidence on the cost of reactor retrofits arising out of
the TMI-Z incident. Once again, Mr. Olsen appears to have mis-
perceived the actual significance of a limited appearance state-
ment. "A limited appearance statement is not evidence" and need
not be treated as such by a Licensing Board. Iowa Electric Light
4 Power (Duane Arnold), ALAB-108, 6 AEC 193, 196, n. & (1973).

While a Licensing Board may elect to adduce additional evidence

on an issue raised in a limited appearance statement, a Board is
not obligated to do so -~ particularly where, as here, considera-
rion of the issue would go beyond the scope of the proceeding,
would not be necessary to a decision in this proceeding, and would
involve considerable speculation on the Board's part. In any
event, the Board's decision not to elicit addirional evidence

on this point clearly does not constitute evidence of bias, nor

provide grounds for disqualification.
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